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WHAT IS THE BUSH ADMINISTRATION’S
RECORD IN REGULATORY REFORM?

WEDNESDAY, NOVEMBER 17, 2004

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ENERGY POLICY, NATURAL
RESOURCES AND REGULATORY AFFAIRS,
COMMITTEE ON GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:12 a.m., in room
2154, Rayburn House Office Building, Hon. Doug Ose (chairman of
the subcommittee) presiding.

Present: Representatives Ose, Schrock, Tierney, Kucinich, and
Van Hollen.

Staff present: Barbara F. Kahlow, staff director; Lauren Jacobs,
clerk; Megan Taormino, press secretary; Greg Dotson, Alexandra
Teitz, and Krista Boyd, minority counsels; and Cecelia Morton, mi-
nority office manager.

Mr. OSE. Good morning.

Welcome to today’s hearing of the Subcommittee on Energy Pol-
icy, Natural Resources and Regulatory Affairs. Today’s subject mat-
}:‘er is? “What is the Bush Administration’s Record in Regulatory Re-

orm?”

Three years ago, the Small Business Administration estimated
that, in the year 2000, Americans spent $843 billion to comply with
Federal regulations. The report concluded, “Had every household
received a bill for an equal share, each would have owed $8,164.”
The report also found that, in the business sector, those hit hardest
by Federal regulations are small businesses. Regulations add to
business costs and decrease capital available for investment and
job creation.

As an owner of small businesses, I am especially aware of the
need to relieve existing regulatory and paperwork burdens. This is
my twelfth and final hearing as a Government Reform subcommit-
tee chairman toward that end. This problem is also important to
the administration. The fourth point in the President’s February
2004 6-Point Economic Growth Plan was “streamlining regulations
and reporting requirements.”

Heritage scholar James Gattuso, who is with us today, analyzed
the Bush record. In his September 28, 2004 paper entitled “Reining
in the Regulators: How Does President Bush Measure Up?,” he
found, “So far, he has done much better than his recent prede-
cessors at limiting the growth of regulations. However, he has a
much weaker record on eliminating existing rules.” Therefore, re-
viewing the base of existing rules remains a critical component in
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this matter. As a consequence, on September 22nd, Congressman
Gresham Barrett introduced, with my co-sponsorship, H.R. 5123,
“Major Regulation Cost Review Act of 2004.” This bill would re-
quire agencies to review all major rules—that is, those imposing
cost of $100 million or more—within 10 years of issuance, including
using a standard governmentwide cost-benefit analysis methodol-
ogy.

Because of congressional concern about increasing costs and in-
completely estimated benefits of Federal rules and paperwork, in
1996, Congress required the Office of Management and Budget to
submit its first regulatory accounting report. In 1998, Congress
changed the report’s due date to coincide with the President’s
Budget. In the year 2000, Congress made this a permanent annual
reporting requirement. Besides requiring a regulatory accounting
statement and an associated report assessing the impacts of Fed-
eral rules, Congress has required OMB to annually include rec-
ommendations for regulatory reform.

To date, OMB has issued six final regulatory accounting reports
and one draft report that has not yet been finalized. The Clinton
administration issued the first three; the Bush administration
issued the last four. I believe you will see over on the chart a reci-
tation of that. The Clinton administration’s reports only included
one recommendation for reform, that being electricity restructur-
ing. The Bush administration sought public nominations in its
2001, 2002 and 2004 draft reports. In sum, the result was 71 nomi-
nations in 2001 and 316 nominations in 2002. The number of nomi-
nations received in 2004 is unknown to us. I believe Chart 2 has
a list of the nominations that have been received. Two of the four
agencies with the most rules nominated are with us today, those
beilr)lg the Environmental Protection Agency and the Department of
Labor.

Today, our hearing will examine the nomination process and the
reform results to date. We will pay particular attention to public
nominations affecting small business and several existing rules
issued or to be issued by EPA and the Department of Labor. These
include the Toxic Release Inventory, New Source Review, and mer-
cury, and the Department of Labor’s implementation of the Family
and Medical Leave Act. This subcommittee has previously heard
testimony about the burdens associated with Toxic Release Inven-
tory and the Family and Medical Leave Act.

I look forward to the testimony of our witnesses. They include:
Dr. John Graham, who is the Administrator of the Office of Infor-
mation and Regulatory Affairs at OMB; Mr. Stephen Johnson, who
is the Deputy Administration at EPA; Mr. Howard Radzely, who is
the Solicitor at the Department of Labor.

Did I pronounce that correctly?

Mr. RADZELY. Close.

Mr. OsE. Correct me.

Mr. RADZELY. Radzely.

Mr. Osk. Radzely? All right.

And, Mr. Thomas Sullivan, who is the Chief Counsel for Advo-
cacy at the Small Business administration.

Our second panel includes Mr. William Kovacs, who is the vice
president for Environment, Technology and Regulatory Affairs at
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the U.S. Chamber of Commerce; Mr. Todd McCracken, president of
the National Small Business Association; Ms. Nancy McKeague,
who is the sSenior vice president for Michigan Health and Hospital
Association, who will be representing the Society for Human Re-
source Management; Mr. James Gattuso, who is a research fellow
in regulatory policy at the Heritage Foundation; Ms. Catherine
O’Neill, who is an associate professor at Seattle University School
of Law, representing the Center for Progressive Regulation; and
Mr. John Paul, who is the supervisor for the Regional Air Pollution
Control Agency in Dayton, OH, representing the State and Terri-
torial Air Pollution Program Administrators.

I want to welcome everybody to the hearing today. I do want to
advise everybody that the caveat by which we were able to be
moved from 2247 and allowed in here is that we are done by 12:45
at the latest.

[The prepared statement of Hon. Doug Ose follows:]
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Chairman Doug Ose
Opening Statement

What is the Bush Administration’s Record in Regulatory Reform?
November 17, 2004

Three years ago, the Small Business Administration (SBA) estimated that, in 2000, Americans
spent $843 billion to comply with Federal regulations. SBA’s report concluded, “Had every
household received a bill for an equal share, each would have owed $8,164.” The report also
found that, in the business sector, those hit hardest by Federal regulations are small businesses.
Regulations add to business costs and decrease capital available for investment and job creation.

As a former owner of small businesses, I am especially aware of the need to relieve existing
regulatory and paperwork burdens. This is my 12th and last hearing as a Government Reform
Subcommittee Chairman towards this end. This problem is also important to this
Administration. Point #4 in the President’s February 2004 6-Point Economic Growth Plan was
“[s}treamlining regulations and reporting requirements.”

Heritage scholar James Gattuso, who is with us today, analyzed the Bush record. In this
September 28, 2004 paper entitled, “Reining in the Regulators: How Does President Bush
Measure Up?,” he found, “So far, he has done much better than his recent predecessors at
limiting the growth of regulations. However, he has a much weaker record on eliminating
existing rules.” Reviewing the base of existing rules is critical. As a consequence, on September
22nd, Congressman Gresham Barrett introduced, with my co-sponsorship, H.R. 5123, “Major
Regulation Cost Review Act of 2004.” This bill would require agencies to review all major rules
(imposing $100 million or more) within 10 years after issuance, including using a standard
government-wide cost-benefit analysis methodology.

Because of Congressional concemn about the increasing costs and incompletely estimated benefits
of Federal rules and paperwork, in 1996, Congress required the Office of Management and
Budget (OMB) to submit its first regulatory accounting report. In 1998, Congress changed the
report’s due date to coincide with the President’s Budget. In 2000, Congress made this a
permanent annual reporting requirement. Besides requiring a regulatory accounting statement
and an associated report assessing the impacts of Federal rules, Congress required OMB to
annually include recommendations for regulatory reform.

To date, OMB has issued six final regulatory accounting reports and one draft report that has not
yet been finalized. The Clinton Administration issued the first three; the Bush Administration
the last four. The Clinton Administration’s reports only included one recommendation for
reform: electricity restructuring. The Bush Administration sought public nominations in its
2001, 2002 and 2004 draft reports. In sum, the result was 71 nominations in 2001 and 316
nominations in 2002. The number of nominations received in 2004 is unknown to us. Two of
the four agencies with the most rules nominated are with us today: the Environmental Protection
Agency (EPA) and the Department of Labor (DOL).
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Today, the Subcommittees will examine the nomination process and the reform results to date.
We will pay particular attention to public nominations affecting small business and several
existing rules issued or to be issued by EPA and DOL. These include EPA’s Toxic Release
Inventory (TRI), New Source Review, and mercury, and DOL’s implementation of the Family
and Medical Leave Act (FMLA). This Subcommittee has previously heard testimony about the
burdens associated with TRI and FMLA.

I look forward to the testimony of our witnesses. They include: Dr. John D. Graham,
Administrator, Office of Information and Regulatory Affairs, OMB; Stephen L. Johnson, Deputy
Administrator, EPA; Howard M. Radzely Solicitor, DOL; Thomas M. Sullivan, Chief Counsel
for Advocacy, SBA; William Kovacs, Vice President, Environment, Technology and Regulatory
Affairs, U.S. Chamber of Commerce; Todd O. McCracken, President, National Small Business
Association; Nancy McKeague, Senior Vice President, Michigan Health & Hospital Association,
representing the Society for Human Resource Management; James L. Gattuso, Research Fellow
in Regulatory Policy, The Heritage Foundation; Catherine O’Neill, Associate Professor, Seattle
University School of Law, representing the Center for Progressive Regulation; and, John A. Paul,
Supervisor, Regional Air Pollution Control Agency, Dayton, Ohio, representing the State and
Territorial Air Pollution Program Administrators.
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MEMORANDUM FOR MEMBERS OF THE SUBCOMMITTEE ON ENERGY POLICY,
NATURAL RESOURCES AND REGULATORY AFFAIRS

He

SUBJECT:  Briefing Me ora:dum for November 17, 2004 Hearing, “What is the Bush
Administration’s Record in Regulatory Reform?”

FROM: Doug Ose /

On Wednesday, November 17, 2004, at 10:00 a.m., in Room 2247 Rayburn House Office
Building, the Subcommittee on Energy Policy, Natural Resources and Regulatory Affairs will
hold a hearing on the Administration’s and the public’s recommendations for regulatory reform,
which are a part of the Office of Management and Budget’s (OMB’s) statutorily-required annual
regulatory accounting statement and associated report, and the Bush Administration’s response.
The hearing is entitled, “What is the Bush Administration’s Record in Regulatory Reform?”

Background
In 1996!, Congress required OMB to submit its first regulatory accounting report by

"September 30, 1997. In 1997, Congress continued this requirement. In 1998, Congress changed
the report’s due date to coincide with the President’s Budget. Finally, in 2000, Congress made
this a permanent annual reporting requireraent. Besides requiring a regulatory accounting
statement and an associated report assessing the impacts of Federal rules, the 1996 and 1997 laws
required OMB to “submit to the Congress a report that provides .... (4) recommendations from
the Director and a description of significant public comments to reform or eliminate any Federal
regulatory program or program element that is inefficient, ineffective, or is not a sound use of the
Nation’s resources.” The 1998, 1999, and 2000 laws simply required OMB to include
“recommendations for reform” with its annual regulatory accounting statement and analysis of
the impacts of Federal regulation.

'The requirements for OMB’s regulatory accounting reports were enacted as: Sec. 645 of
the Treasury, Postal Services and General Government Appropriations Act for 1997 (P.L. 104~
208); Sec. 625 of the Treasury and General Government Appropriations Act for 1998 (P.L. 105-
61); Sec. 638 of the 1999 Omnibus Consolidated and Emergency Supplemental Appropriations
Act (P.L. 105-277); Sec. 628 of the Treasury and General Government Appropriations Act for
2000 (P.L. 106-58); and Sec. 624 of the Treasury and General Government Appropriations Act
for 2001 (P.L. 106-554).

{202 z25-6852 BEANAAD SANDERS, VERMONT.
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To date, OMB has issued six final regulatory accounting reports - in September 1997,
January 1999 (dated 1998), June 2000, December 2001, December 2002, and September 2003.
In addition, in February 2004, OMB issued its next report in draft for public comment. The
Clinton Administration issued the first three; the Bush Administration issued the last four. The
hearing will examine the Bush Administration’s process for identifying its own candidates and
evaluating the public’s nominations, and its progress in responding to them for regulatory and
paperwork reform results.

Clinton Administration

The prior Administration’s September 1997 report stated, “we also sought comment on
regulatory programs or program elements” (p. 65). However, the end result was that OMB
included no reform recommendations in its report either identified by OMB or as a result of
public nominations. The January 1999 report stated, “We also sought comment on regulatory
programs or program elements ... We received 35 comments from members of the public and
representatives of business groups, public policy institutions, public interest groups, and
governmental entities” (p. 83). The report identified various agency regulatory initiatives in the
November 1998 Unified Agenda of Federal Regulatory and Deregulatory Actions and then only
included one specific recommendation for reform: electricity restructuring. The June 2000 report
did not mention any OMB request for public comment, identified various agency regulatory
initiatives in the November 1999 Unified Agenda, and did not include any other specific OMB or
public recommendations for reform.

Bush Administration

During the Bush Administration, OMB issued three final and one not-yet-finalized draft
regulatory accounting reports (in December 2001, December 2002, September 2003 and
February 2004, respectively). OMB asked for public regulatory reform nominations in 2001,
2002 and 2004, i.e., not in 2003. In sum, the result was 71 nominations in 2001 and 316
nominations in 2002. OMB has not yet finalized its 2004 report; therefore, the number of
nominations received in 2004 is unknown to us.

In its May 2001 draft 4th report, OMB asked for public comments on “specific
regulations that could be rescinded or changed that would increase net benefits to the public by
either reducing costs and/or increasing benefits” (66 FR 22054). OMB’s December final 4th
report stated, “We received 71 suggestions from 33 commentators involving 17 agencies that
contained the requested information” (p. 61). OMB sorted the 71 into three categories: high
priority (*we are inclined to accept and look into the suggestion”), medium priority (“we need
more information”), and low priority (“we are not convinced at this point of the merits of the
suggestion™ (p. 62). The 23 high priority included: 8 Environmental Protection Agency (EPA),
5 Department of Labor (DOL), 2 Agriculture, 2 HHS, 2 Interior, 1 Education, 1 Energy, 1
Transportation, and 1 EEOC.

OMB’s titles for the 8 EPA were: Mixture and Derived from Rule, Proposed Changes to
the Total Maximum Daily Load Program, Drinking Water Regulations: Cost-Benefit Analysis,
Economic Incentive Program Guidance, New Source Review (NSR), Concentrated Animal
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Feeding Operations (CAFOs) Effluent Guidelines, Arsenic in Drinking Water, and Notice of
Substantial Risk —~ TSCA. The 5 DOL were: OFCCP’s “60-2" Regulation — The Economic
Opportunity Survey, Procedures for Certification of Employment Based Immigration and Guest
Worker Applications, Proposal Governing “Helpers” on Davis-Bacon Act Projects, Overtime
Compensation Regulation, and Recordkeeping and Notification Requirements (Wage and Hour
Division).

In 2002, OMB changed the “ranked” system it used to categorize the 2001 nominations to
an “agency-initiated” process. OMB justified this modification for two reasons: “(1) the large
volume of nominations (316 in 2002 compared to 71 in 2001) strained OMB’s ability to develop
an informed list of priority nominations for consideration by agencies and (2) giving agencies the
task of evaluating the nominations allowed them to bring to bear their extensive knowledge and
resources and encouraged them to develop a sense of ownership about reform” (p. 22, 9/22/03
report). OMB’s December 2002 final 5th report indicated the status of the 23 “high priority”
nominations in 2001 and mentioned the result of its March 2002 draft report’s request for
additional nominations not only of regulations and regulatory programs “in need of reform” but
also nominations of agency guidance documents (67 FR 15033). The report stated, “OMB
received comments on 267 regulations and 49 guidance documents from approximately 1,700
individuals, firms, trade associations, non-profit organizations, academics and government
agencies” (p. 75).

OMB’s February 2003 draft 6th report did not ask for additional public nominations of
regulatory reforms candidates. Instead, it sought public comment in the following three areas:
“(1) Guidelines for regulatory analysis; (2) Analysis and management of emerging risks; and (3)
Improving analysis of regulations to /sic/ homeland security” (68 FR 5492).

OMB’s September 2003 final 6th report sorted the 316 (267+49) nominations in 2002
into 3 categories: “(1) issues already subject to recent or current review by Cabinet agencies (and
EPA); (2) issues concerning independent agencies; and (3) issues that warranted consideration by
Cabinet agencies {and EPA) as reform candidates” (p. 21). OMB included 92 rules and 12
guidance documents in category (1), 49 rules and 2 guidance documents in category (2), and 126
rules and 35 geidance documents in category (3). Then, the report provided further
categorization for the 265 (92+12+126+35) rules and guidance documents in categories (1) and
(3). Ofthese, OMB identified 45 as “new,” 109 as “completed or ongoing,” 30 as “undecided,”
and 81 as “low priority or unnecessary” (Table 7, pp. 24-25). The four Executive Branch
agencies with the most “new” were: 17 EPA (8 rules and 9 guidance documents), 11
Transportation (10 rules and 1 guidance document), 6 DOL (5 rules and 1 guidance document),
and 6 HHS (all rules).

OMB’s titles for the 8 EPA rules were: Regulatory Reform for Handling Refrigerants,
Chemical Plant Safety Standards, Protections for Farm Children from Pesticide Exposures,
Definition of Volatile Organic Compound, TRI Alternate Reporting Threshold (Form A), Export
Notification Requirements, Storage for Reuse, and TRI Form R Reporting, The 9 EPA guidance
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documents were: EPA Index of Applicability Decisions; “Once In, Always In” Policy; TRI
Reporting Forms and Instructions; TRI Reporting Questions and Answers; Waterborne Diseases;
Integrated Risk Information System; Economic Benefit of Noncompliance in Civil Penalty
Cases; Site-Specific Risk Assessments in RCRA; and, Submetering Water Systems. The 6 DOL
rules and guidance documents were: Medical Certification (FMLA), FLSA Administrative
Exception, Explosives and Process Safety Management (OSHA), Sling Standard (OSHA),
Bloodborne Pathogens Standard (OSHA), and Multi-Employer Citation Policy (OSHA).

In OMB’s February 2004 draft 7th report, OMB asked for public nominations of reforms
relevant to the manufacturing sector and stated, “OMB is especially interested in suggestions to
simplify IRS paperwork requirements ” (p. 27). OMB’s 2004 final 7th regulatory accounting
report has not yet been issued.

Hearin,

The hearing will also specifically explore public nominations affecting small business and
several existing rules issued or to be issued by DOL and EPA, including but not limited to
DOL’s rules for the Family and Medical Leave Act (FMLA), and EPA’s rules for its Toxic
Release Inventory (TRI), New Source Review (NSR), and mercury.

The hearing is expected to conclude that OMB and the agencies need to devote more
effort to reviewing existing problematic rules nominated by the public for regulatory reform.

The invited witnesses for the November 17, 2004 hearing are: Dr. John D. Graham,
Administrator, Office of Information and Regulatory Affairs (OIRA), OMB; Stephen L. Johnson,
Deputy Administrator, EPA; Howard M. Radzely, Solicitor, DOL; Thomas M. Sullivan, Chief
Counsel for Advocacy, Small Business Administration; William Kovacs, Vice President,
Environment, Technology and Regulatory Affairs, U.S. Chamber of Commerce; Todd O.
McCracken, President, National Small Business Association; Nancy McKeague, Senior Vice
President, Michigan Health & Hospital Association, representing the Society for Human
Resource Management; James L. Gattuso, Research Fellow in Regulatory Policy, The Heritage
Foundation; Catherine O’Neill, Associate Professor, Seattle University School of Law,
representing the Center for Progressive Regulation; and, John A. Paul, Supervisor, Regional Air
Pollution Control Agency, Dayton, Ohio, representing the State and Territorial Air Pollution
Program Administrators.
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Mr. OSE. I am pleased to recognize my friend from Massachu-
setts for the purpose of an opening statement.

Mr. TIERNEY. I thank the chairman and the witnesses for coming
here today to share their information with us.

Mr. Chairman, before we get started, let me informally say that
I understand this is probably the last subcommittee hearing that
you will be chairing before you retire, and I want to thank you for
the evenhandedness and the fairness with which you have con-
ducted yourself in this committee. I know people expect things like
this to be said at the end of a period, but, in fact, in this case it
is absolutely true. You have shown good leadership here; you have
shown evenhandedness; you have been fair; you have allowed us to
have hearings on issues that we thought were important. And,
while we disagreed, we generally did that respectfully, which I
think is important. And, if we can impart that on the body at large,
maybe things would go well on a grander scale. But, I thank you
for the work that you have done and for your service to your coun-
try.

Mr. OsE. Thank you.

Mr. TIERNEY. Thank you.

Now, this hearing is obviously one on the Bush administration’s
record on regulatory reform. In my opinion, at least, I think the ad-
ministration deserves a failing grade in its regulatory efforts. In
the name of making regulations more flexible, this administration
has taken unprecedented steps to weaken and dismantle important
environmental, health, and safety protections.

Today, I plan to focus on the administration’s proposal for con-
trolling mercury pollution from power plants. I had asked the
chairman to hold a hearing on EPA’s rulemaking on mercury emis-
sions, and, although the subcommittee’s schedule didn’t allow for
another hearing to address that issue, I am happy that the chair-
man agreed that this is an important enough issue that it needed
to be addressed within the context of today’s hearing.

The administration’s proposed regulation for controlling mercury
emissions benefits industry, but it fails to protect the public health
and environment. I think one of the more ironic aspects is even the
industry representatives within EPA’s working group made rec-
ommendations that were stronger than some of the EPA rec-
ommendations in terms of controlling mercury.

The administration’s proposal and the process that it has fol-
lowed in developing its proposal are fundamentally flawed. I think
it was probably stated better in an article in the Environmental
Law Reporter, which indicates that it was an “effort to avoid the
clear implications of science, law, economics, and justice.” That, in
fact, seems to be the case.

Coal-fired power plants emit tons of mercury pollution into our
air each year that pollutes our waters and then is absorbed by the
fish that we eat. According to EPA scientists, approximately
630,000 infants are born in the United States each year with blood
mercury levels at unsafe levels. In fact, our children, as well as ev-
erybody else in our society, deserve the right to live in pollution-
free and poison-free environments.

Despite the clear need for strong clean air controls of mercury
pollution, the EPA issued a proposal last year that was shockingly
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inadequate. The Clean Air Act requires a much larger reduction of
mercury production in much less time than EPA’s proposal. It is
not surprising that the substance of EPA’s proposal is so weak,
considering that parts of EPA’s proposals were literally copied from
memos prepared by industry lobbyists.

As a part of its rulemaking, EPA is required to analyze the ef-
fects of a full range of options for controlling emissions. EPA’s own
advisory group recommended that the EPA analyze more stringent
options than EPA’s proposal, but EPA refused to do so. In fact, Dr.
Graham and I hopefully will discuss that I had asked some ques-
tions at one of our previous hearings about his agency’s role in
working with the EPA on that, and I, despite two runs at that,
have not gotten adequate answers yet, and hope we can explore
that because I want some direct responses, as opposed to what I
have gotten so far.

Responding to public criticism on the point, Administrator
Leavitt promised in March that EPA would conduct more analysis.
Yet, despite requests from citizens, Members of Congress, States,
and the EPA’s own bipartisan advisory group, it appears that EPA
has still not performed the required analysis. The Los Angeles
Times recently quoted one EPA employee as saying, “We get talk
but no action from the Administrator.”

So, Mr. Johnson, I am hopeful that today we will find out where
EPA is in terms of performing the additional analysis promised by
the Administrator and where EPA is in terms of issuing a strong
rule on mercury emissions that complies with the mandates of the
Clean Air Act.

It is the administration’s responsibility and obligation to protect
the hundreds of thousands of children being poisoned each year by
unsafe levels of mercury. This administration must implement a
strong and protective rule, and I look forward to our witnesses’ tes-
timony and the questions and answers, Mr. Chairman. Thank you.

Mr. OsE. I thank the gentleman.

Gentleman from Virginia? Gentleman from Ohio.

Mr. KuciNicH. Thank you very much, Mr. Chairman. I would
like to echo Mr. Tierney’s remarks about your chair’s work for this
country on this committee, and it has been an honor and a privi-
lege to work with you.

I would like to focus my remarks on what are the most egregious
examples of the administration’s efforts to gut our environmental
and health protections: the weakening of mercury and air stand-
ards from coal-fired power plants. Mercury emissions from coal-
fired power plants are the single biggest reason our fish consump-
tion advisory specifically for mercury contamination in 45 States as
of 2003—45 States. The CDC says that roughly 8 percent of Amer-
ican women of childbearing age have levels of mercury in their bod-
ies that exceed what is considered safe for the fetus. A more recent
study from the University of North Carolina puts the number clos-
er to 20 percent.

A review of some of the health effects highlights the need to be
cautious. Mercury concentrates in certain nerves in the body, often
at the end of nerves, and alters the nerve cell’s ability to function.
That is why early signs of mercury poisoning include numbness
and tingling in the extremities. The nerve cells are dying. It makes
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sense, then, that the brain, which contains so many more nerves,
is where the health damage is, and most vulnerable are those
whose brains are still developing.

Mercury crosses the placental barrier, which is normally sup-
posed to help keep pollutants away from the fetus. In fact, some
newer studies show that the concentrations in the fetus are often
higher than the concentrations in the mother. If the mother eats
enough mercury-contaminated fish, the child could suffer from low
birth weight, small head circumference, severe mental retardation,
cerebral palsy, deafness, blindness, and seizures.

The symptoms can occur even when there are no symptoms of
mercury poisoning in the mother, again because the mercury con-
centrates in the child. If the dosage to the fetus is lower, the dam-
age will be subtler and will occur later in the child’s development.
But, the damage can still be profound. Studies found deficits on be-
havioral tests like test of attention, fine motor function, language,
drawing abilities, and memory that were linked to low level mer-
cury exposure in the womb.

Low level poisoning scenarios especially are insidious. It is likely
that these health problems may never be noticed, much less defini-
tively linked to mercury from coal-fired power plants, so we may
never know the collective damage that is done. These children
sometimes become disadvantaged before they even take their first
breath of air.

You know, there is no reason for it. The excuse we keep hearing
from the administration is that technology is not adequate to
achieve the 90 percent end of pipe mercury reductions from coal-
fired power plants that the public is calling for. Yet, the Public
Service Electric and Gas Company fully supported a bill in Con-
necticut that requires a 0.6 lb. per trillion btu, or 90 percent con-
trol efficiency. PSEG is one of the largest electric generating com-
panies in the United States, with over 16,000 megawatts of electric
generating capacity, operating or under development in New Jer-
sey, New York, Pennsylvania, Ohio, Indiana, and Connecticut.

In their testimony, the Connecticut State Legislature, in support
of the bill, had this to say: “We consider environmental perform-
ance to be one indicator of overall business performance, and expe-
rience has taught us that proactive steps to improve environmental
performance can often lead to better bottom line results.”

Why are we making environmental protection and profit mutu-
ally exclusive?

Mr. Chairman, reducing mercury from power plant stacks, as
much as technology will allow us to go a long way toward correct-
ing the ongoing mercury poisoning of Americans, especially those
with the least ability to defend themselves, our children. One of the
biggest power generators in the country is on record as saying that
not only is the pollution reduction technology available, but it is
good business to use it. I look forward to hearing what the EPA
will be doing to achieve no less than the best public health protec-
tion which the American people deserve. Thank you.

[The prepared statement of Hon. Dennis J. Kucinich follows:]
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Statement of Dennis Kucinich
Subcommittee on Energy Policy, Natural Resources, and
Regulatory Affairs

November 17, 2004

Thank you Chairman Ose for the opportunity to speak at this important
hearing.

I would like to focus my remarks on what is one of the most egregious
examples of this Administration’s efforts to gut our environmental and
health protections: the weakening of mercury in air standards from coal-fired
power plants.

Mercury emissions from coal-fired power plants are the single biggest
reason that there are fish consumption advisories specifically for mercury
contamination in 45 states as of 2003, 45 states. The CDC says that roughly
eight percent of American women of childbearing age have levels of
mercury in their bodies that exceed what is considered safe for the fetus. A
more recent study from the University of North Carolina puts the number
closer to 20%.

A review of the health effects highlights the need to be cautious. Mercury
concentrates in certain nerves in the body, often at the end of the nerves and
alters the nerve cell’s ability to function. That’s why early signs of mercury
poisoning include numbness and tingling in the extremities — the nerve cells
are dying. It makes sense, then, that the brain, which contains a lot of
nerves, is where much of the health damage is. And the most vulnerable are
those whose brains are still developing.

Mercury crosses the placental barrier, which is normally supposed to help
keep pollutants away from the fetus. In fact some newer studies show that
the concentration in the fetus is often higher than in the mother. What does
that mean for the fetus?

If the mother eats enough mercury-contaminated fish, the child could suffer
from low birth weight, small head circumference, severe mental retardation,
cerebral palsy, deafness, blindness, and seizures. The symptoms can occur
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even when there are no symptoms of mercury poisoning in the mother,
again, because the mercury concenirates in the child.

If the dosage to the fetus is lower, the damage will be subtler and will occur
later in the child’s development, but are still profound. Studies found
deficits on behavioral tests like tests of attention, fine motor function,
language, drawing abilities, and memory that were linked to low levels of
mercury exposure in the womb. Note that these ailments are what’s called
subclinical. In other words, you, as a parent, might not even notice that your
child isn’t as dextrous or smart or attentive as she could have been if she
weren’t exposed to mercury. This is to say nothing of the effects on adults.

That’s what makes the low level poisoning scenarios especially insidious: it
is likely that these health problems will never even be noticed, much less
definitively linked to mercury from coal fired power plants. So we may
never know the collective damage we’re doing. And these kids are
disadvantaged before they even take their first breath of air.

Worse, there’s no reason for it. The excuse we keep hearing from this
administration is that the technology is not adequate to achieve the 90% end-
of-pipe mercury reductions from coal-fired power plants that the public is
calling for. And yet Public Service Electric and Gas Company (PSEG) fully
supported a bill in Connecticut that requires a 0.6 pound per trillion BTU or
90% control efficiency. PSEG is one of the largest electric generating
companies in the US with over 16,000 megawatts of electric generating
capacity operating or under development in New Jersey, New York,
Pennsylvania, Ohio, Indiana, and, Connecticut. In their testimony to the
Connecticut State legislature in support of the bill, they had this to say:

We consider environmental performance to be one indicator of overall
business performance, and experience has taught us that proactive
steps to improve environmental performance can often lead to better
bottom line results. That said, we never take our eye off of bottom
line results. In our view, environment and economics are inseparable,
and, as with many things in life, the secret to success is finding the
balance. We are pleased to be here today (testifying in support of the
mercury emission restrictions mentioned above), because we believe
we have found that balance.
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Reducing mercury from power plant stacks as much as technology will
allow would go a long way toward correcting the ongoing mercury
poisoning of Americans -- especially those with the least ability to defend
themselves, our children. One of the biggest power generators in the
country is on record as saying that not only is the pollution reduction
technology available, but its good business to use it.

1 look forward to hearing what EPA will be doing to achieve no less than the
best public health protection we can give.
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Mr. OsE. I thank the gentleman.

Gentleman from Maryland.

Mr. VAN HOLLEN. Thank you, Mr. Chairman, and thank you for
conducting this hearing. I will be brief. My colleagues have covered
some of the issues I wanted to raise, and we will obviously have
an opportunity during the questioning.

But, I would want to say, with respect to the mercury issue, that
we know that 45 States in this country have issued warnings with
respect to the consumption of fish. In my State of Maryland, the
Chesapeake Bay has been identified as one of those areas where
people are told, on the one hand, that fish is one of the healthiest
things you can eat. On the other hand, they are told that pregnant
women and young children can’t eat it, and are advised not to eat
it because of the potential on brain development and other health
issues.

I think we all agree that we should do something about it. The
question is should we do everything we can to reduce mercury
emissions by as much as possible. And, that is where I think that
so far EPA has been falling far short, both in terms of dragging its
feet in coming up with a strong response and proposal, and to the
extent that its proposals seem to me not to address the issue as
comprehensively and to the extent that we are able to do it and
still be cost-effective in doing so.

So I do look forward to pursuing that issue as we go through the
hearing today. Thank you, Mr. Chairman.

Mr. OsE. I thank the gentleman for his brevity.

All right, our typical hearing here is without prejudice; we swear
in all of our witnesses. We are not making any judgment, that is
just the standard operating procedure in this committee and in this
subcommittee.

Again, I want to remind everybody, not only this panel, but the
next panel, that we are under a time constraint, that we have to
be out of here by 12:45. I will proceed to swear these witnesses in.

So, if you would all please rise and raise your right hands.

[Witnesses sworn.]

Mr. OsE. Let the record show that the witnesses answered in the
affirmative.

We are joined on this panel by the four individuals I previously
introduced. Our first witness on the first panel is Dr. John
Graham, the Administrator for the Office of Information and Regu-
latory Affairs, the Office of Management and Budget.

Dr. Graham, welcome. We have received your written statement;
it has been entered into the record; I have read it. You are recog-
nized for 5 minutes.

STATEMENTS OF DR. JOHN D. GRAHAM, ADMINISTRATOR, OF-
FICE OF INFORMATION AND REGULATORY AFFAIRS, OFFICE
OF MANAGEMENT AND BUDGET; STEPHEN L. JOHNSON,
DEPUTY ADMINISTRATOR, ENVIRONMENTAL PROTECTION
AGENCY; HOWARD M. RADZELY, SOLICITOR, DEPARTMENT
OF LABOR; AND THOMAS M. SULLIVAN, CHIEF COUNSEL FOR
ADVOCACY, SMALL BUSINESS ADMINISTRATION

Mr. GrRAHAM. Thank you, Mr. Chairman, and good morning,
members of the subcommittee. I cannot think of a more appropriate
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topic for this committee than the subject of oversight of OMB and
the agencies on streamlining the existing sea of Federal regulations
that burden our economy.

Before I make a few remarks about the modest progress that we
have made in the first term of President Bush, I want to emphasize
the magnitude of the challenge that we are facing.

Since OMB began to keep records in 1981, there have been
109,710 final regulations adopted by various Federal agencies. And,
of these, OMB has received 20,029.

Sad as it is to say, most of these regulations have never been
looked at to determine whether they actually accomplished the pur-
pose for which they were adopted, or what their actual costs and
benefits to the public have been. During President Bush’s first
term, we initiated, as the chairman indicated, a modest program of
public participation in the nomination of regulations and guidance
documents to be reformed or, if they were outmoded, to be re-
scinded or modernized.

In the year 2001, OMB received 71 nominations from 33 public
commenters. My staff evaluated these 71 nominations and deter-
mined that 23 of them should be treated as high priority by Fed-
eral agencies. Today, I am pleased to report that Federal agencies
have taken at least some action, a proposed rule or a final rule,
with regard to 17 of those nominations, or 75 percent of the prior-
ity nominations.

In the year 2002, OMB again requested public nominations of
rules that should be modernized or rescinded. We also sought rules
that needed to be extended or expanded, and in an important inno-
vation, we included guidance documents and paperwork require-
ments, as well as rules within that solicitation. We also engaged
in an extensive outreach effort to the public to alert them to the
availability of this opportunity.

We received a larger response in 2002 than in 2001, much larger
than we expected. In fact, we received 316 distinct reform nomina-
tions from more than 1700 commenters across the public. We re-
viewed these nominations as best we could, given the number of
them, determined that 109 of them were already the subject of
agency consideration, and referred 51 of them to the independent
agencies for their consideration; and that left 156 nominations that
we referred to the cabinet agencies and EPA.

In the year 2002, OMB did not attempt to define high priority
reforms for two reasons: the sheer volume of the reforms exceeded
our capacity to evaluate them effectively and, second, we felt that
the agencies, if they were to set the priorities, might take greater
ownership in the regulatory reform process, rather than being in-
structed by OMB which are the high priorities. We have not yet
finished a precise accounting of what has happened on these 156,
but at the subcommittee’s request we have made an estimate, and
there are about 55 of them for which some action, a proposal or a
final action, has been made, or about 35 percent of the 156.

We did not request nominations in 2003. As you can tell, we and
the agencies were still busy with 2002. And, we also revamped
OMBP’s regulatory analysis guidelines in the year 2003 through the
same public comment process.
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In February of this year, we again solicited reform nominations,
but we took a different tac and we took a clear focus on the manu-
facturing sector of the U.S. economy. It is the sector that is most
heavily regulated, as estimated by the burdens on small and me-
dium-sized manufacturers, as well as the industry as a whole. We
have received, since February, 189 distinct reform nominations
from 41 commenters, and we are in the process of evaluating those,
and we plan to publish by the end of this year a process by which
agencies will evaluate and make decisions on these nominations.

Mr. Chairman, in conclusion, we have had a modest, but aggres-
sive, effort to try to bring some of these existing regulations and
guidance documents into public light for reform, for modernization,
or, where they are no longer necessary, for their rescission. I want
to remind you, however, that the total number of reform nomina-
tions we receive should not be confused as the total number of mer-
itorious reform opportunities. Not all the nominations that we re-
ceive are well argued from a standpoint of economics, from science,
or from law; hence, there is a process of agency evaluation that is
necessary, and we should expect that only a fraction of those nomi-
nations would actually be acted upon.

Thank you very much, and I look forward to the questions.

[The prepared statement of Mr. Graham follows:]
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STATEMENT OF
JOHN D. GRAHAM, PH.D.
ADMINISTRATOR,
OFFICE OF INFORMATION AND REGULATORY AFFAIRS
BEFORE THE
SUBCOMMITTEE ON ENERGY POLICY, NATURAL RESOURCES
AND REGULATORY AFFAIRS
UNITED STATES HOUSE OF REPRESENTATIVES

November 17, 2004

Mr. Chairman, and Members of this Committee, I am John D. Graham, Ph.D., Administrator,
Office of Information and Regulatory Affairs, Office of Management and Budget. Thank you
for inviting me to this hearing and for giving me the opportunity to testify today on the immense
challenge of modemnizing and streamlining the sea of existing federal regulations. Before
discussing the modest progress we have made, 1 would like to remind everyone of the magnitude
of the challenge we face.

To the best of our knowledge, no one has ever tabulated the sheer number of federal regulations
that have been adopted since passage of the Administrative Procedure Act, or since some earlier
historical benchmark. Since OMB began to keep records in 1981, there have been 109,710 final
rules published in the Federal Register by federal agencies. Of these published rules, 20,029
were formally reviewed by OMB prior to publication. Of the OMB-reviewed rules, 1,073 were
considered "major" or "economically significant” rules, primarily because they were estimated to
have an econormic impact greater than $100 million in any one year.

Sad as it is to say, most of these existing federal rules have never been evaluated to determine
whether they have worked as intended and what their actual benefits and costs have been.
During President Bush's first term, OMB initiated a very modest program to take a second look
at a limited number of these existing regulations. These re-evaluations are based on the
principles of public participation, agency evaluation, and OMB review of agency actions.

In 2001 OMB requested public nominations of rules that should be rescinded or modified, with
an emphasis on rules that were obsolete or outmoded. We received 71 nominations from 33
commentators involving 17 federal agencies. OIRA staff evaluated these nominations and
determined that 23 of the nominations should be treated as “high priority” review candidates by
federal agencies. Today I am pleased to report that federal agencies have taken at least some
action (e.g., a proposed or final rule) on 17 {or nearly 75%) of these reform nominations. These
actions include FDA’s final rule requiring that trans-fat be added to the Nutrition Facts Panel,
and DOL’s final rule modernizing the overtime provisions of the Fair Labor Standards Act. In
most cases, these actions have been summarized in Appendix C of our 2003 final Report to
Congress, which provides an item-by-item summary of the status of each reform nomination.
Subsequent to the publication of that report, several of the rulemakings nominated for reform
have been the subject of judicial actions. In one case (DOE's revised standards for air
conditioners) our action has been overturned by a federal court. In another case (EPA's safe
harbor for routine maintenance under the New Source Review program), our action has been
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stayed by a federal court pending review of the rulemaking on the merits. And in yet another
case, our action (DOT's modernized hours-of-service rule for truckers) was overturned by a
federal court but then reinstated by Congressional action. Overall, OMB regards the 2001
solicitation as a successful endeavor.

In 2002 OMB again requested public nominations of rules that should be rescinded or modified.
We also sought nominations of rules that needed to be extended or expanded and, in an
important innovation, included guidance documents and paperwork requirements as well as rules
within the scope of the solicitation. After an extensive outreach effort to the public, we received
a larger response in 2002 than in 2001, much larger in fact than we expected. We received 316
distinct reform nominations from more than 1,700 commenters. After an intensive OMB staff
review of these nominations, including consultation with agencies, we determined that 109 of the
nominations were already under consideration at agencies. Another 51 were referred to
independent agencies. The remaining 156 nominations were referred to agencies for their
consideration. In 2002 OMB did not attempt to define "high priority” reforms for two reasons:
(1) the large volume of nominations exceeded the capabilities of OIRA staff to evaluate them
and (2) the agencies, we felt, might take greater ownership of reforms if they determined which
were to be treated as a priority. Chapter 2 of the 2003 final Report to Congress provides more
information about this process.

We have not yet finished a precise accounting of how many of the 156 reform nominations have
resulted in some agency action {e.g., a proposed and/or final rule). However, our preliminary
estimate -- based on information in our 2003 Report to Congress and some limited follow-up
with agencies -- is that approximately 55 (about 35%) of these nominations have resulted in
agency action.

We did not request nominations in 2003 because that was the year that we revamped OIRA's
regulatory-analysis guidelines. The result was the publication of OMB Circular A-4, which now
governs agency preparation of economically significant proposed rulemakings, and will be in
force starting in January 1, 2005 for economically significant final rulemakings. Although it is
too early to draw conclusions on how A-4 has impacted agency rulemakings, the preliminary
judgment of OMB’s professional staff is that it has improved the analysis of proposed rules.

In February 2004 we again solicited reform nominations, but with a clear focus on the
manufacturing sector of the U.S. economy. The manufacturing sector faces a relatively large
regulatory burden when compared to other sectors of the economy, and thus the need to
streamline burden on the manufacturing sector is essential. As with the 2002 nominations, we
requested nominations of guidance documents and paperwork requirements as well as
regulations. We also offered additional guidance to commenters on how to suggest reforms. We
asked that commenters try and make a benefit-cost case for the reform, as many of the rules that
are potential reform candidates undoubtedly generate substantial benefits. We also
recommended that commenters focus on reforms that agencies can move forward on without
statutory change. Our experience with previous years taught us that these are the types of reform
suggestions that are likely to lead to agency actions. In response to this solicitation, we have
received 189 distinct reform nominations from 41 commentators. We are in the process of
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evaluating these 189 nominations and intend to publish a plan for agency evaluation of these
suggestions later this year.

Looking back at our experience over the last four years, we offer the following observations for
the Subcommittee's consideration. First, when OMB designates a reform nomination as a "high
priority candidaie” for agency consideration, the result may be a higher likelihood of agency
action. Second, full funding of the President’s request for OMB would enable us to continue to
make progress on regulatory reform. Third, bureaucratic incentives make 1t difficult for agencies
to engage in the review of existing rules when they are focused on meeting obligations for new
rules, often under statutory or court deadlines. Finally, the total number of reform nominations
from the public should not be misinterpreted as the total number of meritorious reforms. Not all
suggestions from the public are well grounded in scientific, economic and legal analysis.

Thank you very much for the opportunity to participate today in this very important hearing.

Table 1: Status of Reform Nominations

Year # of Nominations considered | # of Agency Actions
for Agency Actions*

2001 23 17

2002 156 55

2004 189 NA

*In 2001, this column is the number of actions designated as high priority by OMB. In 2002,
this column is the number of nominations referred to agencies for their consideration.
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Mr. Osk. Thank you, Dr. Graham.

Our next witness is Mr. Stephen Johnson, who is the Deputy Ad-
ministrator at U.S. Environmental Protection Agency.

Sir, we have received your testimony, also, in its written form,
and it has been entered into the record; it has been read. You are
recognized for 5 minutes to summarize.

Mr. JOHNSON. Thank you very much, and good morning, Mr.
Chairman.

Mr. OSE. You need to turn the button on there. There you go.

Mr. JOHNSON. Thank you. Again, good morning, Mr. Chairman,
Mr. Tierney, and members of the subcommittee. Thank you for the
opportunity to appear before you today to discuss improvements in
EPA’s regulatory development process and the Agency’s response to
public nominations for regulatory reform. I certainly appreciate the
chairman’s and the subcommittee’s leadership in promoting regu-
latory improvements.

In my first appearance before Congress as President Bush’s
nominee for Deputy Administrator, I stated my belief that the best
way to fulfill our responsibility to protect public health and the en-
vironment is to promote transparency in our work and base our de-
cisions on sound science. I have maintained that focus and I am
proud to say that improving our regulatory actions and other sig-
nificant policy decisions continues to be a top priority for EPA
under Administrator Leavitt’s leadership.

Early in her tenure, former EPA Administrator Whitman estab-
lished a task force to examine EPA’s regulatory development proc-
ess and to make recommendations for improvement. The rec-
ommendations from that task force have become the basis for sig-
nificant improvements in EPA’s decisionmaking and regulatory
process. I would like to provide a brief update for you on our
progress.

As one of our first steps, the Agency significantly strengthened
the quality of scientific and policy analysis. We appointed a science
advisor from EPA’s Office of Research and Development who has
seven full-time employees dedicated to supporting the use of
science in rulemaking; we appointed an economic advisor from
EPA’s Office of Policy, Economics and Innovation; and have added
more staff to EPA’s National Center for Environmental Economics
to bolster our economic analyses.

To ensure that we consider a broader set of regulatory options,
EPA created a new Regulatory Analysis and Policy Division. Its
primary responsibility is to ensure that EPA’s senior management
takes all pertinent scientific findings, relative benefits and costs,
and policy issues into account in our decisionmaking. The Agency
is also revising our economic guidelines to be consistent with
OMB’s new Circular A—4 guidance. To further improve our eco-
nomic analysis and consistency with OMB guidance, the Agency is
now establishing special economic work groups for all economically
significant rules.

In addition to these forward-looking improvements, EPA takes
seriously its responsibility to review and respond to the public
nominations for regulatory reform. That process includes
prioritizing all nominations for appropriate attention and action. In
some cases, we have initiated certain reforms or maintained exist-
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ing efforts to improve an agency program. In other instances, we
found that no change was needed or that statutory constraints
would prevent modification.

I am pleased with EPA’s overall track record in responding to
these nominations. Of the 70 regulatory reform nominations re-
ceived between 2001 and 2002, we consider our response complete
for 44 nominations. That is 63 percent. I am also pleased to note
that the latest OMB report on Federal regulatory benefits and
costs finds that, over the past 10 years, EPA is responsible for two-
thirds to three-fourths of the total economic benefits of Federal reg-
ulation achieved by EPA, USDA, DOE, HHS, HUD, Labor, and
DOT combined.

Now, while we can’t yet measure the full range of benefits
achieved by our programs, the quantifiable benefits alone exceed
the costs by a factor of between 1%2 to 6. Although the reform nom-
ination process has not always resulted in rule revisions, it has led
us to either confirm our approach, or to recognize the need and
begin to make revisions.

I would like to highlight an instance where the process has led
to a better outcome. Under the Safe Drinking Water Act, EPA
issued guidance in June 2000 that subjected apartment buildings
with more than 15 units and submetering systems to the same
Federal drinking water requirements that govern public water sys-
tems that sell water. Public comments revealed why this decision
needed reconsideration. By passing water from a regulated public
water source to tenants, the apartments were not creating any ad-
verse health effects that needed further regulation. Nonetheless, it
imposed a regulatory burden on apartment owners and discouraged
water conservation.

After considering the comments, the Agency issued revised guid-
ance that now provide States with flexibility to exclude apartment
owners from regulation and actually reflects EPA’s interest in en-
couraging water conservation. This outcome not only demonstrates
the value of public involvement in reviewing our actions, but serves
to illustrate the broader challenge we face in reaching consensus
in the regulatory arena, for EPA’s new guidance has now precip-
itated litigation aimed at limiting State discretion in determining
the applicability of Federal standards. Nonetheless, we strongly be-
lieve the process helps EPA to identify and resolve problems facing
the regulated community.

I have described other examples in my written testimony, includ-
ing those of interest that have been mentioned already this morn-
ing, including mercury, the New Source Review Program, and the
Toxic Release Inventory.

In closing, I would like to say that EPA has taken significant
steps under this administration to improve the quality and credibil-
ity of our actions. These include strengthening our regulatory de-
velopment process, investing in sound science and analysis, and
supporting and responding to public input. I believe these actions
have created a solid foundation for improving our effectiveness and
for accelerating progress toward our Nation’s environmental goals.

Thank you for the opportunity to testify, and I look forward to
taking your questions.

[The prepared statement of Mr. Johnson follows:]
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Testimony of Stephen L. Johnson,
Deputy Administrator
U.S. Environmental Protection Agency
before the
Subcommittee on Energy Policy, Natural Resources and Regulatory Affairs
of the
Committee on Government Reform
U.S. House of Representatives

November 17, 2004

Mr. Chairman and Members of the Subcommittee, 1 appreciate the opportunity to appear
before you today to discuss the status of the Environmental Protection Agency’s (EPA)
efforts to improve the way the Agency develops regulations and guidance documents.
More specifically, T appreciate this opportunity to discuss EPA’s progress in responding
to nominations for regulatory reform made by the public and included in recent Office of

Management and Budget (OMB) regulatory accounting reports.’

EPA publishes hundreds of regulations and guidance documents each year — some that
are simple and non-controversial and some that are highly complex. EPA has taken
numerous Steps in recent years to improve our action development process, along with the
quality of the supporting scientific, economic, and policy analysis. The Agency has also
strengthened our partnerships with states and other external stakeholders, which EPA
considers extremely important for achieving our environmental goals. These steps have
strengthened the credibility and quality of our policy decisions and, in turn, have helped

EPA fulfill its mission more efficiently and effectively.

'See, Making Sense of Regulation: 2001 Report to Congress on the Costs and Benefits of
Regulations and Unfunded Mandates of State, Local, and Tribal Entities ( December 2001); Stimulating
Smarter Reculations: 2002 Report to Congress on the Costs and Benefits of Regulations and Untunded
Mandates of State, Local, and Tribal Entities (December 2002); informiny Regulatory Decisions: 2003
Report to € omgress on the Costs and Benefits of Regulations and Unfund o Mandates of Siate, Local, and
Tribal Entite s (September 20031 and Informing Regulatory Decisions 703 Draft Report to Congress on
the Costs ard Benefits of Regutations and Unfunded Mandates of State | wcal, and Tribal Entities
(February 2904},
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Recent Improvements te EPA’s Action Development Process

Improving the underlying analysis of EPA’s regulatory and non-regulatory actions (such
as guidance documents) has been a consistent theme of the Agency and this
Administration, One of the first actions taken by former EPA Administrator Christine
Todd Whitman after arriving at the Agency was to form a task force to examine EPA’s
action development process and make recommendations for improving it. The task force
concluded that the process was basically sound, but that it could be improved in several
ways. [t found that EPA managers, scientists, and economists should be more actively
imvolved throughout the action development process. The task force also identified a
need for more in-depth analysis to support action development, more careful
consideration of policy alternatives, and more effective consultation with co-regulators
and stakeholders. EPA has worked to implement the task force’s recommendations, and 1

would like to highlight our progress in several areas.

To strengthen the quality and consistency of scientific and policy analysis supporting our
regulatory decisions and significant non-regulatory actions, EPA has taken several steps.
First, EPA appointed a Science Advisor from the Office of Research and Development
(ORD). The Science Advisor is staffed by seven full time employees dedicated to
supporting the use of science in rulemaking and other Agency decisions. ORD has also
increased both staff and monetary resources for EPA’s Inregrated Risk Information
System, an electronic database of information on human health effects that may result
from exposure to various chemicals in the environment. {n addition, EPA appointed an
Economic Advisor from the Office of Policy, Economics, and Innovation (OPEL) and has
added more staff resources to OPED’s National Center tor Environmental Economics

(NCI E) to further support and strengthen economic anals ses in rulemakings.
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To sharpen our regulatory and policy analysis and to ensure the Agency does not
overlook sound and potentially better policy alternatives, the Agency created the
Regulatory Analysis and Policy Division within OPEL. This Division’s primary
responsibility is to ensure that Agency’s sentor management has all of the pertinent
information needed to take scientific findings, relative benefits and costs, and policy
issues into full consideration before making decisions. This includes actively
participating in priority regulation and policy development, conducting timely and
effective policy analysis, and ensuring that Agency decision processes are invested with

high quality and timely information.

EPA has also provided significant input to the Office of Management and Budget (OMB)
as OMB developed its guidance to agencies on conducting regulatory analysis.” At the
request of OMB, the Director of NCEE co-chaired an interagency review group that
provided expert feedback to OMB on the draft guidance. EPA also provided OMB with
Agency comments. Although Circular A-4 is largely consistent with the current version
of EPA's Guidelines for Preparing Economic Analysis, it does describe several new
analytic expectations. For this reason, as well as to incorporate state-of-the-art
improvements regarding economic analysis, EPA is in the process of revising its own
Guidelines. A full draft of the revised document is expected to be completed in Spring
2005 for peer review, with the final document expected in late Summer 2005. EPA is
also holding training sessions on Circular A-4 for EPA’s analytic staff to highlight

the new expectations regarding economic analysis. In addition, in May 2004, I requested

that a special economics workgroup be established for each of the Agency’s economically

SOMB’s guidance, referred to as Circular A-4 (September 17, 2004), provides guidance to
Federal agencies on the development of regulatory anals sis as required under Section 6(a)¥3)c) of
Executive Order12866, "Regulatory Planning and Review,” the Regulatory Right-to-Know Act, and a
vanch of related authorities. The Circular also provides suidance (o aguncies on the regulatory
accounting statements that are required under the Regulatory Right-to-Know Act.

N
b
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significant rules to further improve the Agency’s economic analysis and ensure

consistency with OMB guidance.

The aforementioned actions are examples of steps the Agency has taken to strengthen our
regulations and policies. These actions have resulted in heightened attention to scientific,

economic, and policy issues i1 EPA’s action development process.

Agency Process to Respond to Regulatory Reform Nominations

Congress requires that OMB submit an annual Report to Congress that estimates the total
annual costs, benefits, and impacts of federal rules and paperwork — in the aggregate, by
agency, and by rule.’ Each Spring, OMB publishes its draft report and then solicits
comments on the content of the report and on any regulatory actions or guidance
documents the public believes should be nominated for reform before finalizing the report

(usually at the end of the year).

On December 21, 2001, OMB published its annual Report entitled Making Sense of
Regulation: 2001 Report to Congress on the Cost and Benefits of Regulations and
Unfunded Mandates on State, Local, and Tribal Entities. Of the 71 nominations for

reform, 24 pertained to EPA regulations and guidance documents. OMB categorized 8 of

> The requirements for OMB's regulatory accounting reports were enacted as: Sec. 645 of the
Treasury, Postal Services and General Government Appropriations Act tor 1997 (P.L. 104-208; Sec. 625
of the Treasury and General Government Appropriations Act for 1998 (P.L. 105-61); Sec. 648 of the
1999 Omnibus Consolidated and Emergency Supplemental Appropriations Act (P L. 105-277); Sec. 628
ot the Treasury and Genperal Government Appropriations Act for 2000 (P 1 106-58); and Sec. 624 of'the
Freasury and General Government Appropriations Act (P.L. 106-7%4)

4
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these 24 candidates as “high priority,” all of which were given serious consideration by

EPA.

On March 18, 2002, OMB published its draft 2002 Report and received approximately
{,700 public comments in response. OMB’s Office of Information and Regulatory
Affairs (OIRA) conducted a preliminary review of these comments and identified 316
rules and guidance documents that were nominated for reform. In the final Report
released on December 18, 2002 entitled Stimulating Smarter Regulations. 2002 Report to
Congress on the Cost and Benefits of Regulations and Unfunded Mandates on State,
Local, and Tribal Entities, OIRA referred 20 regulations and 17 guidance documents to
EPA for evaluation. OIRA requested that EPA complete an initial review of these 37
nominations by February 28, 2003 and report on the Agency’s recent, ongoing, or future

activities concerning the issues raised by the public commenters.

In response to OMB’s request, EPA created a process to review these nominations. First,
EPA circulated the list of 37 regulations and guidance nominations to cach of our
program offices to provide a response, including information on what the final product,
goal or objective would be and any milestones (anticipated or completed) with estimated
or actual dates of completion. After analyzing those responses, the Agency categorized
the nominations as follows: 17 “actions already under review;” 4 “will investigate; and
16 “low priority.” EPA met with OMB’s OIRA Administrator, Dr. John Graham, to
discuss our initial review on February 26, 2003, thereby meeting the February 28 deadline
set out in the 2002 Report. As a follow-up to the meeting, OMB asked EPA to provide an

update on the additional 29 regulations and guidance documents nominated for reform m

' “High priority” was definud as meaning that the points raised in the nomination were valid and
that the Agency should evaluate the practicality and feasibility of the suggested reform.

5
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the 2002 Report but not previousty referred to EPA for response. EPA provided the

additional requested material to OMB as part of our official response on April 11, 2003.

On December 5, 2003, OIRA’s Dr. Graham requested from EPA an updated
implementation schedule, with monthly milestones, that detailed the Agency’s plan for
addressing all nominations that had not been resolved. This included the 21 nominations
from the 2002 Report listed as “action already under review” or “will investigate,” along
with the 29 additional items that OMB asked for information on from the 2002 Report.
EPA responded to this request and, on January 20, 2004, EPA met with OIRA to discuss
our updates on all 50 aforementioned nominations. At that time, EPA categorized 22 as
being completed, 15 as on target with our previously reported milestones and proposed

dates of completion, and 13 as having new projected dates of completion.

Though both the 2001 and 2002 Reports contained nominations for regulatory reform,
OMB’s final report published on September 22, 2003, entitled Informing Regulatory
Decisions: 2003 Report to Congress on the Costs and Benefits of Federal Regulations
and Unfunded Mandates on State, Local, and Tribal Entities primarily focused on the
release of OMB’s Circular A-4 Guidance and published Agencies’ responses to the 2002
nominations. The 2003 Report did not nominate any regulations or guidance documents

for reform.

OMB has not yet published the final 2004 Report. We have reviewed the draft 2004
Report that was published on February 2, 2004, entitied Informing Regulatory Decisions:
2004 Report 1o Congress on the Costs and Benefits of Federal Regulations and Unfunded
Mandates on State, Local, «nd Tribal Entities. The draft 2004 Report focuses on the
manufacturing industry and specifically requests commenters to suggest reforms that

would improve “manufacturing regulation by reducing unnecessary costs, increasing

O
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effectiveness, enhancing competitiveness, reducing uncertainty and increasing

flexibility.”

EPA is pleased with the Agency’s overall track record on responding to nominations from
OMB’s regulatory accounting reports. Of the 70 regulatory reform nominations received
between 2001 and 2002,” EPA considers its response complete for 44 nominations (63%).
This number includes: those nominations for which the Agency took the comments that
were nominated into consideration when taking action; those for which the Agency had
previously addressed or considered the commenter’s suggestion; and those where the
Agency seriously considered the comment, but nevertheless disagreed with the
commenter’s recommendation. Of the remaining 26 nominations, 18 are those for which
the Agency has actions underway via notice-and-comment rulemaking, peer review, and
other Agency processes designed to ensure the final products are based on the best and
most current information. Three of the remaining nominations are those that are part of
ongoing Agency programs that are being continually improved and five of the remaining
nominations are those for which the Agency is still considering the best approach to

address the outstanding issues raised by commenters.

Progress on Specific Regulatory Reform Nominatioens

As the actions [ have just described show, EPA has taken the process of responding to
public nominations for regulatory reform very seriously. This process has proven to be
very helpful to focus our attention on issues in our regulations or guidance that may
warrant changes or may need to be clarified for the regulated community. Although our

review of the nominations has not always led us to change our decisions, it has challenged

* This includes the 66 nominations raised in the 2002 Report and referred to EPA for responsc
(several of which wcre also nominated in the 2001 Report), along with an additiomal 4 actions that wure
nominated in the 2001 Report only
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us to scrutinize specific regulations and policy directives, and to either confirm our

approach or recognize the need for revision.

The nominations for reform that were raised in the 2001 and 2002 Reports cover a wide
range of issues. 1 would like to highlight a specific nomination with a particularly
favorable result related to submetering water systems and then will address specific
nominations for reform in which the Subcommittee expressed an interest: (1) the New
Source Review (NSR) program; and (2) the Toxics Release Inventory (TRI) program.
The Agency has made substantial progress in both of these areas. Before discussing these
issues, [ would like to very briefly address the Subcommittee’s interest in mercury. No
regulations or guidance documents related to mercury were nominated for reform in
either the 2001 or 2002 OMB Reports. However, the Agency is on track to issue its first-
ever rule to regulate mercury emissions from power plants by March 15, 2005. To ensure
that the proposed mercury rule be based on the best available information, the Agency has
been and continues to analyze the risks posed by mercury in the environment and the

degree to which those risks can be reduced by regulating mercury from power plants.

Now, I would like to talk about a guidance document issued by EPA in June, 2000 related
to submetering water systems. The memo interpreted the term “selling” under the Safe
Drinking Water Act (SDWA) as applying to submetering of individual tenants by owners
of multifamily dwellings. Submetering means installing separate water meters on each
apartment and billing each tenant for their actual water use, rather than including a fixed
water charge in the rent that is unrelated to use. The effect of this interpretation was to
subject multitamily dwellings with more that 15 units to regulation as public water

systems under the SDWA 1f they engaged in submetering.
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Commenters raised concerns that: (1) studies have shown that submetering significantly
reduces water usage by providing an incentive for water conservation; (2) multifamily
dwellings that practice submetering do not store or treat water and there are no associated
adverse health impacts resulting from submetering; and (3) EPA’s June 2000
interpretation of the term “selling” imposed substantial regulatory burden on owners that
engaged in submetering and thus, discouraged the practice. After considering the
comments and looking into the issue, the Agency issued a revised policy on December
23,2003 (68 FR 246) changing its interpretation of how SDWA applies to submetered
properties. The revised policy clarifies that a property owner who installs submeters to
track usage of water by tenants on his or her property will not be subject to SDWA
regulations -- i.e., will not be considered to be selling drinking water -- solely as a result
of taking the administrative act of submetering and billing. Although EPA's revised
policy is focused on submetered apartments and other residential properties, states are
given the flexibility to determine whether, and how, to best track other properties that
submeter. In general, the scope of the revised policy is not intended to extend to
properties with large distribution systems, ot to those that serve a large population or a
mixed commercial/residential population. In addition, EPA is sponsoring further study on
this issue and intends to seek public comment on the relationship of rental unit billing

systems to water conservation and revise our policy accordingly.

New Source Review

NSR reform has been one of EPA’s highest priorities under this Administration because
of the more than 10 years of history on the need for reform from a variety of stakeholders.
The NSR program was well known to be overly complex and burdensome, resulting in
uncertainty for industry, delayed projects that businesses need to maintain their
competitiveness, and sometimes led to results that actually discouraged environmentally

beneficial projects. NSR also was identified as a high priority for regulatory review in
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OMB’s 2001 Report. Likewise, the Administration’s 2001 National Energy Policy
Report entitled Reliable, Affordable, and Environmentally Sound Energy for America’s
Future, recommended that EPA review NSR’s impact on the utility and refinery

industries.

In response to this review and the longstanding calls for reform, in June 2002, EPA
recommended a series of high-priority reforms to streamline the program and provide
greater regulatory certainty and flexibility, while also maintaining strong environmental
protection. EPA went to work to carry out these recommendations expeditiously. The
recommended NSR reforms are contained in three rules — EPA has finalized two of the

rules, and intends to propose a third.

The first rule, known as the NSR Improvement Rule, includes a set of major
improvements to the NSR program that will provide greater regulatory flexibility and
certainty, and will remove barriers to — and create incentives for — environmentally-
beneficial projects.® EPA finalized the NSR Improvement Rule in December 2002 and it
became effective in March 2003. In response to several legal challenges, the Agency is
defending this rule in Court - oral arguments are scheduled for January, 2005. In the
meantime, EPA is also working with state and local agencies to provide them the

necessary approvals to begin running NSR programs under this new rule.

© One specific reform included in this rule relates to plantwide applicability limits (PALs). To
provide facilities with greater flexibility to modernize their operations without increasing air pollution,
facilitics that agree to operate within strict site-wide enussions caps called PALs will be given flexibility
w modity their oporations without undergoing NSR, so fong as the moditications do not cause emissions
to violate thew plantwide cap.

10
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The second NSR rule is the Equipment Replacement Provision. This rule s a critical step
toward providing certainty as to when equipment replacements automatically are
excluded from NSR requirements because they are routine maintenance, repair and
replacement activities, and when further review may be necessary. It will promote safe
facilities by removing a significant impediment to the replacement of damaged or
deteriorating parts. It will also maintain requirements that facilities go through NSR

review in appropriate circumstances.

The Agency proposed the Equipment Replacement Provision in December 2002 and
finalized the Equipment Replacement Provision in October 2003. The Equipment
Replacement Provision has been challenged in the Court of Appeals for the District of
Columbia and has not yet become effective because it was stayed by the Court until there
is a final decision in the case. As a result of petitions filed with EPA, the Agency agreed
to reconsider various aspects of the Equipment Replacement Provision through a second
public comment process. EPA is currently reviewing the numerous comments it received

and considering the Agency’s response.

The third NSR improvement rule is intended to address remaining issues, including how
to determine whether NSR applies to sources with multiple, interconnected emissions
units (de-bottlenecking) and to sources with multiple construction projects (aggregation),
and how to handle variants of the plant-wide applicability limits (PALs) based on

allowable emissions.

More to the point, the President has directed EPA to continue our success in improving
our national air quality with smarter regulations, Our Clean Air suite — Clear Skies or the
Clean Air Interstate Rule, coupled with the Nonroad Dicsel Rule and other existing state

and federal control programs brings nearly 90% of the counties in the Eastern U.S. moxt
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affected by EPA’s new health-based air quality standards into attainment with the new
ozone and particulate matter rules. The Clean Air Suite also will minimize the conflict,
litigation, and delay of programs such as NSR, and locks in the certainty needed to create
new jobs and opportunity, especially in urban arcas. We can accomplish this with a much
smaller financial impact to consumers and businesses compared to what you might
otherwise pay under existing Clean Air Act programs. The Clean Air Suite the Agency is
implementing minimizes the possibility that the power sector would fuel switch to natural
gas to comply with air standards under the current Clean Air Act, and will likely avoid
the higher natural gas prices that would inevitably result. In addition, attainment gains
through these programs will reduce the need to require further costly reductions from the

manufacturing sector.

Toxics Release Inventory (TRI)

I will now turn to EPA’s efforts to improve TRI. Since its implementation in {987, TR1
has been the centerpiece of the Agency’s right-to-know program, and it has proven to be a
very useful tool for assisting communities in protecting their environment and for making
businesses more aware of their chemical releases. Before I describe our response to the
recommendations in OMB’s reports, I would like to share information about the recent
TRI modernization initiative. This initiative was announced in May to increase the use of
electronic reporting and data management tools, moves that will reduce the amount of
time between when data are submitted and reported and greatly improve data quality. For
the 2003 reporting year, ninety-three percent of the TRI reporting community used our
award winning software, TR1-Made Easy (TRI-ME) to submit their data. In addition,
clectronic submissions over the Central Data Exchange (CDX) are up 50% {(from 22% for
2002 data). This new electronic system provides a seamless way to transmit data from
reporters to EPA over the Internet, and in the near future, will enable simultaneous report

to EPA and state government- with the click of a button. We are proud of these
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developments, and believe they will help address some of the concerns that led the public

to nominate TRI as a reform target.

In the midst of these improvements, in September 2002, EPA initiated a stakeholder
dialogue process to identify opportunities to reduce the burden on facilities reporting
under the TRI program. Our goal was to publish a rule that would reduce burden
associated with the TRI reporting requirements while simultaneously continuing to
provide valuable information to the public consistent with the TRI law. The Agency
prepared a white paper laying out five options for streamlining TRI reporting, and
received 700 public comments in response. The options included increasing reporting
thresholds for small business, and for classes of chemicals or facilities, and introducing a
“no significant change” option as measured against a baseline reporting year.” The
formal comment period on the White Paper ended in early 2004, but we continue to seek
input — the Agency’s most recent meeting with stakeholders was held as on October 19,

2004.

The public input we have received will inform our TRI improvement efforts. To provide

burden reduction as quickly as possible, we are pursuing a two-tiered approach:” a

" Under the "no significant change” option, a business filing a TRI report could report using a
surrogate, or an indicator, to assess whether or not a facility’s reportable quantities of a TRI chemical
have varied significantly from one reporting year to the next based on criteria laid out by EPA. This
indicator of change would need to be an appropriate indicator of changes (or lack of change) in reportable
quantities. If the projected change was small from one year to the next, a facility could instead repott "no
significant change” to EPA with an expedited submission, thereby reducing unnecessary reporting while
still providing EPA with an indicator of reportable amounts. This special expedited submission could be
allowed for a specitied number of years (e.g.. 1-3 years). One important challence of this "no significant
change” option is identifying an appropriste mdicator for reliably determining when there has been a
significant change in chemical refease and waste management quantities, thereby enabling EPA to accept
this indicator as a proxy for a full report.

S EPA has examined the public input and identified a number ot potentia! changes to the TRI
regulations At this time, all of the optivas are still under consideration



37

proposed rule covering the more complex issues raised in the options presented in the
white paper, to be proposed in Fall 2005, and a separate, expedited rulemaking covering
simpler, streamlining revisions to the reporting forms. We anticipate the latter rule will

be proposed in December 2004.°

The Agency has another initiative under way that could affect TRI reporting. As you
know, in 2001 EPA lowered the TRI reporting threshold for lead and lead compounds to
100 pounds. Currently, we are evaluating the scientific approach we use to assess hazards
and risks associated with metals. A draft framework for evaluating metals is undergoing
interagency review. Following that review the EPA Science Advisory Board will
evaluate the draft framework.'" Once the new framework is complete, EPA will assess its

implications with respect to current TRI and other EPA program requirements.

Conclusion

The Agency has an important responsibility to ensure the quality and credibility of every
regulatory and policy decision. Under this Administration, EPA has taken important
actions to improve the quality and credibility of our regulations and guidance documents.
We have strengthened our regulatory process, invested in sound science and analysis, and

been supportive of and responsive to public involvement. 1 believe these actions have

? The rule scheduled far proposal this December includes a review of all sections of TR Forms R
and A. EPA 1s identifving portions of the forms that may be streamlined or eliminated without giving up
important data. EPA 1~ o looking at ways to use data already collected by other EPA programs to
reduce duplicative collection, through information technology such as web xervices. The rule scheduled
for proposal in 2003 will follow up on one or more options from the white paper, and may includc tor
example, a proposal to implement the “no significant change™ option discus-ed previously.

B The urrent schedule for tis activity calls for a review at a Scien ¢ Advisory Board peer
review meetin  m late January 2003, with the draft framework being finalivd in November 2003,

14
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created a solid foundation for improving our regulatory effectiveness and for accelerating

progress toward meeting our nation’s environmental goals.

Thank you for the opportunity to testify today. | would be happy to answer any questions
that you may have.
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Mr. Osk. Thank you, Mr. Johnson. I am appreciative, in particu-
lar, of the chart that you attached to the end of your testimony.

Our next witness is the Solicitor of Labor at the U.S. Department
of Labor. That would be Mr. Howard Radzely.

Sir, welcome. We have received your written statement; it has
been entered into the record; it has been read. You are recognized
for 5 minutes.

Mr. RADZELY. Mr. Chairman and distinguished members of the
subcommittee, thank you for the opportunity to appear before you
today to discuss the Department of Labor’s efforts to strengthen
worker protections while reducing unnecessary regulatory burdens
on the economy.

The Department takes seriously its responsibility to protect
worker safety and health, retirement security, pay, and equal ac-
cess to jobs and promotions. Over the years, advances in safety,
health, science, and technology, as well as changes in the law, have
rendered many Department regulations outdated or even unneces-
sary. As a result, we have adopted, revised, or eliminated regula-
tions in an ongoing attempt to protect workers without imposing
unnecessary and costly burdens on the economy. We recognize the
economic costs that regulations place on the regulated community,
and have pursued alternatives to rulemaking whenever feasible.

At the outset, I would like to mention the Department’s success-
ful effort to streamline our regulatory agenda in such a way that
it now provides a realistic and manageable number of regulatory
initiatives, allowing us to focus our attention and resources.

While continuing our commitment to strengthening protections
for the American work force, we are also trying to reduce the regu-
latory costs and burdens for employers, which will help employers
to create jobs.

Our multifaceted approach to regulatory reform, compliance as-
sistance, and vigorous enforcement is working. Workplace fatalities
in 2002 fell to the lowest level in the history of the Bureau of Labor
Statistics’ National Census of Fatal Occupational Injuries, and the
fatality rate was unchanged in the recently released 2003 census.
Mining fatalities in particular are at their lowest level since 1910,
when records were first kept.

In fiscal year 2003, DOL’s Wage and Hour Division recovered
more than $212 million in previously unpaid back wages, the larg-
est amount collected in 11 years and a 21 percent increase in a sin-
gle year. And, data released last month by the Employee Benefits
Security Administration show a record-breaking 121 percent in-
crease in enforcement results. The Agency protected $3.1 billion in
retirement, health, and other benefits for workers and their fami-
lies.

As this subcommittee recognizes, one important regulatory tool is
the process for addressing the public’s reform nominations that are
included in OMB’s annual reports to Congress on the costs and
benefits of regulations. In considering what regulations to promul-
gate, revise, or withdraw, we evaluate many factors, including
input from the public through the OMB nominations process,
stakeholder meetings, industry experience, experience with pre-
vious regulatory initiatives in a given area, as well as possible al-
ternatives to regulation.
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OMPB’s 2001 report to Congress included 16 Labor Department
nominations, 5 labeled by OMB as priority candidates for reform,
and the 2002 report included 35, some of which overlapped with
the earlier nominations. These nominations were wide-ranging, in-
cluding proposals to develop new regulations or to revise or rescind
regulations and guidance documents.

After consulting with OMB’s Office of Information and Regu-
latory Affairs, we provided OMB with a table describing our plans
for each referral. As requested by this subcommittee, I have in-
cluded charts with my written testimony that describe the status
of each of the 2001 and 2002 nominations. The charts reflect many
actions we have taken that are consistent with the public nomina-
tions. In some cases, however, agencies decided not to take action
or could not take action on particular nominations for policy rea-
sons or because action would require legislation rather than regula-
tion.

The subcommittee also specifically requested that I discuss the
Department’s plan to address public recommendations having to do
with the Family and Medical Leave Act. Three of the 2001 nomina-
tions and four of the 2002 nominations address the FMLA. Con-
gress also held a number of hearings over the years at which stake-
holders identified various FMLA issues, many of which were also
raised by the public nominations. In addition, Federal courts, in-
cluding the U.S. Supreme Court, have invalidated several provi-
sions of the FMLA regulations.

The Department held stakeholder meetings to receive informal
feedback on how the regulations are working. In particular, we in-
vited more than 20 groups, representing employees, unions, em-
ployers, women’s and family advocacy groups, elder groups, and
others with experience working with the regulations to share their
views about the rules. The Department intends to carefully con-
sider the public’s views, the court decisions, and our experience in
administering the regulations before deciding what action, if any,
is appropriate to take.

Mr. Chairman, I look forward to responding to any questions you
or the other members of the subcommittee may have.

[The prepared statement of Mr. Radzely follows:]
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STATEMENT OF HOWARD M. RADZELY
SOLICITOR OF LABOR
U.S. DEPARTMENT OF LABOR
BEFORE THE

SUBCOMMITTEE ON ENERGY POLICY, NATURAL RESOURCES AND
REGULATORY AFFAIRS

COMMITTEE ON GOVERNMENT REFORM
U.S. HOUSE OF REPRESENTATIVES

November 17, 2004

Chairman Ose and distinguished Members of the Subcommittee:

Thank you for the opportunity to appear before you today to discuss the
Department of Labor’s efforts to strengthen worker protections while reducing
unnecessary regulatory burdens on the economy. As requested by the Subcommitiee, my
testimony will address the Department’s overall progress in responding to the public’s
reform nominations that were included in the Office of Management and Budget’s
(OMB) annual reports to Congress on the costs and benefits of regulations.

The Department takes seriously its responsibility to protect worker safety and
health, retirement security, pay, and equal access to jobs and promotions. Over the years,
advances in safety, health, science, and technology -- as well as changes in the law --have
rendered a number of Department regulations outdated or even unnecessary. As a result,
these advances have required us to revise or eliminate regulations and to consider and
adopt new rules and new approaches that ensure strong protections for workers without

imposing unnecessary and costly burdens on the economy.
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As we explained when we published our Regulatory Agenda last June, the
Regulatory Flexibility Act and Executive Order 12866 require the Department to provide
the public with a list of all regulations that the Department expects to have under active
consideration for promulgation, proposal, or review during the coming one-year period.
The Department’s fall 2004 Regulatory Agenda, which should be published in the next
few weeks, will include approximately 80 items upon which we expect to make
significant progress or to complete within the next twelve months. This Agenda is more
focused and realistic than ever before, reflecting the most irnportant, necessary regulatory
items that address workers’ health and safety, security, and other rights that could not be
protected effectively by using other fools at the Department’s disposal, such as
compliance assistance, voluntary partnerships, and nonbinding guidance documents.

The Department’s Regulatory Agenda is now a meaningful document that
employers, employees, and the public can easily obtain, understand, and rely upon.
Reflecting only those items that we expect to have under active consideration during the
coming year, our Regulatory Agenda reduces the burden on our economy of regulatory
uncertainty while better protecting the health, safety, and other working conditions of the
American workforce.

The Department recognizes the economic costs that regulations place on the
regulated community. In light of this burden, the Department has pursued alternatives to
rulemaking whenever feasible and has attempted to minimize the costs of any regulations
while ensuring that strong worker protections are in place. The Department makes use of
all available tools to strengthen worker protections. For instance, to use an example

raised in OMB’s reports, rather than issue a new regulation, the Department’s
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Occupational Safety and Health Administration (OSHA) addressed the hazards of
metalworking fluids by developing a best-practices guide and making it available on its
Web Site. This effectively protected workers without delaying other regulatory priorities
that the Department listed in its Regulatory Agenda.

To continue to use OSHA as an example of the Department’s approach to
protecting workers without needlessly burdening the economy, OSHA has developed
many programs to help businesses comply with its regulations and standards and to
promote workplace safety in a cost effective manner. For instance, in 2003, OSHA’s
training programs reached more than 300,000 employers and workers. Moreover,
through its Strategic Partnership Program, OSHA has entered into extended, cooperative
relationships with groups of employers, employees, and employee representatives to
identify safety and health problems, and has crafted agreements to accomplish tasks, such
as training employees and developing site-specific safety and health management
systems, that strengthen protection for employees while minimizing the economic
burdens. There are currently 215 active partnerships, of which 102, almost half, directly
involve small businesses.

Further, under its Voluntary Protection Program (VPP), OSHA has established
cooperative relationships with management and labor groups at workplaces that have
implemented a comprehensive safety and health management system. The extraordinary
commitment by employers and employees to safety and health at these sites produces
bottom-line results: the average VPP worksite has an injury rate 52% below the average
for its industry. OSHA’s Web Site and Small Business Handbook are also valuable tools

to better protect the working conditions of the American workforce while assisting
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- employers with regulatory compliance. The Department’s overall approach allows
OSHA to focus enforcement on industries with the highest accident and fatality rates and
on employers with a history of repeat and willful violations.

The Department is continuously evaluating its regulatory enforcement tools to
ensure that they provide strong employee protections in a cost effective manner, For
instance, addressing a high priority nomination that OMB identified in its 2001 Report to
Congress on the Costs and Benefits of Regulation, the Employment Standards
Administration’s (ESA) Office of Federal Contract Compliance Programs (OFCCP) is
currently evaluating the effectiveness of its Equal Opportunity (EO) Survey as a selection
device for enforcement. In its nomination, the public suggested that there should be a
less burdensome way to collect the information in the EO survey, while still ensuring
compliance. OFCCP retained an outside expert to systematically study the effectiveness
of the EO Survey in identifying contractors who are most likely to have engaged in
systemic discrimination. An accurate selection model based on survey results will
enable OFCCP to allocate its resources efficiently and avoid investigating contractors
who are not likely to have engaged in systemic discrimination. We expect to receive a
detailed report from our expert early next year.

Our multi-faceted approach to regulatory reform, compliance assistance, and
vigorous enforcement is working. In the occupational safety and health area, workplace
fatalities in 2002 fell to the lowest level in the history of the Bureau of Labor Statistics’
National Census of Fatal Occupational Injuries, and the fatality rate remained unchanged
in the recently-released 2003 census. In addition, a drop in fatalities among Hispanic

workers during each of the two most recent years is particularly encouraging because
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deaths among this group had been rising every year since 1995, Encouraging, too, is the
fact that fatal work injuries among foreign-born Hispanic workers declined last year for
the first time since the census began. In 2003, the Mine Safety and Health
Administration (MSHA) reported the fewest number of fatalities since 1910, when
records were first kept.

Furthermore, in fiscal year 2003, ESA’s Wage and Hour Division recovered more
than $212 million in previously unpaid back wages -- the largest amount collected in 11
years and a 21% increase in a single year. These back wages went to more than 342,000
workers, an increase of nearly 30%. And, data released last month by the Employee
Benefits Security Administration (EBSA) show that the agency had its best year ever,
with a record breaking 121% increase in enforcement results that protected $3.1 billion in
retirement, health, and other benefits for American workers and their families. In short,
the Department’s approach to regulatory reform, compliance assistance, and strong
enforcement is clearly working.

As this Subcommittee recognizes, one important regulatory tool is the process for
addressing the public’s reform nominations that are included in the Office of
Management and Budget’s annual reports to Congress on the costs and benefits of
regulations. In considering what regulations to promulgate, revise, or withdraw, we
evaluate many factors, including input that is received from the public through the OMB
nominations process, stakeholder meetings, industry experience, experience with
previous regulatory initiatives in a given area, and alternatives to regulation.

Beginning with its 2001 report on the costs and benefits of regulations, OMB

solicited suggestions from the public on specific regulations that could be rescinded or



54

changed that would increase net benefits to the public by either reducing costs or
increasing benefits. Where possible, OMB asked that the public specifically identify
obsolete or outroded rules. In 2002, OMB expanded its request for reform suggestions
to include agency guidance documents. OMB ultimately presented the public’s
suggestions to agencies as “public nominations” for reform. With regard to the
Department, OMB’s 2001 report included 16 nominations, while the 2002 report
included 35 nominations for our review, some of which overlapped the earlier
nominations. These nominations were wide-ranging, including proposals to develop new
regulations, revise current regulations, rescind regulations, and revise guidance
documents.' In general, OMB directed agencies to review the newly-referred items on
the basis of three criteria: efficiency, fairness, and practicality. OMB also asked
agencies to consider budgetary constraints, statutory mandates, and other relevant factors.
After analyzing the public nominations, the Department generally categorized its
responses to the nomination referrals according to the following criteria: (1) whether
immediate action would be taken; (2) whether future action would be taken; and (3)
whether no action was planned for the particular nomination. After consultation with
OMB’s Office of Information and Regulatory Affairs (OIRA), the Department provided
OMB with a table describing the Department’s plans for each referral, and provided
subsequent updates to OMB.

As requested by the Subcommittee, charts providing brief descriptions of the
status of each of the 51 nominations from 2001 and 2002 are attached to this testimony.

Among other things, the charts reflect many actions taken that are consistent with public

! The Department did not prepare formal responses on the 2001 nominations; OMB had simply prioritized
the public’s nominations and asked the agency to give consideration to five “high priority” candidates.
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nominations. In some cases, however, agencies decided not to take action or could not
take action on particular nominations for policy reasons or because action would require
legislation rather than regulation. For example, after careful examination of the issue,
MSHA determined not to revise its explosives standard because the current regulations
have proven to be effective and there is no compelling safety and health reason for
making revisions. Similarly, ESA determined it could not take action on a public
recommendation to allow employees to “make-up” time for medical appointments in the
same pay pericd, rather than in the same week, because this change would require
amending the Fair Labor Standards Act (FLSA).

The Subcommittee also specifically requested that I discuss the Department’s plan
to address public recommendations regarding the Family and Medical Leave Act
(FMLA). The final regulations implementing the FMLA were published in 1995. Since
then, as employers have attempted to implement the regulations and employees have
attempted to utilize the FMLAs benefits, the Department has received feedback
suggesting possible revisions to the regulations, including the nominations to OMB. In
addition to the OMB nominations process, Congress has held a number of hearings over
the years at which stakeholders identified the positive attributes as well as possible issues
with these regulations. Furthermore, federal courts — including the United States

Supreme Court -- have invalidated several provisions of the FMLA regulations.”

% For instance, the U.S. Supreme Court invalidated an FMLA regulation that required an employer to
designate the leave taken by employees as FMLA leave or else be prohibited from counting it against an
employee’s 12-week FMLA entitlement. See Ragsdale v. Wolverine World Wide, Inc., 535 U.S. 81 (2002).
In addition, a number of appellate courts have stricken another FMLA regulation that requires employers to
treat certain employees as eligible for FMLA leave, even though they do not meet the FMLA’s eligibility
definition. See, e.g., Dormeyer v. Comerica Bank-Illinois, 223 F.3d 579 (7" Cir. 2000).
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The Department held a series of stakeholder meetings to receive informal
feedback on how the regulations are working. The Department invited more than 20
groups representing employees, unions, employers, women’s and family advocacy
groups, elder care groups, and others with experience working with the regulations, to
share their views about the rules. The Department intends to consider carefully the court
decisions, the public’s views, and the agency’s experience administering the regulations
before deciding what action, if any, is appropriate to take.

To conclude my testimony, I would like to briefly describe some of the regulatory
actions listed on the Department’s Regulatory Agenda for Fall 2004, which should be
published soon. As I mentioned earlier, our Agenda’s list of some 80 items provides a
realistic and manageable number of regulatory initiatives that will focus Department
attention and resources. These items demonstrate DOL’s approach to strengthening
protections while diminishing burdens on the economy. Here are a few examples:

As part of its efforts to reform regulations for the 21" Century, OSHA’s Standards
Improvement Project will streamline a number of health standards by removing language
that is outdated, duplicative, unnecessary, or inconsistent, without diminishing employee
protections. These changes will reduce the time and effort needed to understand and
comply with these standards.

Consistent with the Secretary’s priority for ensuring pension and health benefits
security, the Employee Benefits Security Administration (EBSA) will provide further
guidance addressing the nondiscrimination, access, portability, and renewability
provisions added to the Employee Retirement Income Security Act (ERISA) by the

Health Insurance Portability and Accountability Act (HIPAA). In addition, EBSA will



57

address a recurring concern expressed by employers regarding compliance with a 1994
regulation requiring the deposit of employee contributions to 401(k) and other retirement
plans as soon as the contributions can reasonably be segregated from the employer's
general assets. Another EBSA initiative on the Regulatory Agenda addresses the chronic
problem of 401(k) and other individual account plans that have been abandoned by their
employer sponsors. The ERISA Advisory Council specifically requested that the
Department address this issue.

The Secretary’s emphasis on meeting the needs of the 21* century workforce is
also reflected in the Employment and Training Administration’s plan to issue regulations
implementing recent changes to the Trade Adjustment Assistance program, and to
streamline the permanent labor certification process to improve the effectiveness of the
program. The permanent labor certification process was one of the candidates for reform
suggested by the public in both 2001 and 2002 and identified by OMB in the 2001 report
as a “high priority review” item.

Finally, the Administration’s commitment to protecting the employment rights of
service members as they return to the civilian workforce is reflected by the Veterans’
Employment and Training Service’s (VETS) recently proposed regulations implementing
the Uniformed Services Employment and Reemployment Rights Act (USERRA).

Mr. Chairman, the Department is proud of its achievements in streamlining its
Regulatory Agenda since 2001. In doing so, we have provided clarity in our regulations
for employers, workers, and the public at large. We have considered the important input
received from the public, both as part of our formal regulatory process, OMB’s public

nominations process, and other outreach efforts. We also have tried to reduce the
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regulatory costs and burdens for employers, which will help employers to create jobs,
while at the same time continuing our commitment to strengthen protections for the
American workforce.

Mr. Chairman, this concludes my testimony. I would be glad to respond to any

questions you may have.

10
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Mr. OSE. Thank you. I am also appreciative of the chart you at-
tached to the end of your testimony.

Our fourth witness on the first panel is Mr. Thomas Sullivan,
who is the Chief Counsel for Advocacy at the U.S. Small Business
Administration, and in many respects the father of this hearing.

Sir, you are recognized for 5 minutes. We have received your tes-
timony; it has been entered into the record and we have read it.

Mr. SULLIVAN. Thank you, Chairman Ose. Before I begin, I want
to recognize this as your last hearing as chairman. Your commit-
ment to hold government accountable to how it affects the taxpayer
has helped small businesses throughout the country. Thank you.

The Office of Advocacy is an independent office within the SBA;
therefore, the comments expressed in the written and oral state-
ment do not necessarily reflect the position of the administration
or the SBA.

In general, the Office of Advocacy believes that the public nomi-
nation process is beneficial, and that the process can and will be
an effective tool for regulatory reform. My office has itself partici-
pated in this process by representing the views of small business
regarding needed reforms and by communicating these reforms to
the Office of Management and Budget in 2002, 2003 as far as pro-
cedural reforms, and then in the 2004 call earlier this year.

Of the 68 total regulatory reform nominations prioritized by
OMB and the agencies between 2001 and 2003, according to my of-
fice, 14 can now be considered complete. This number may seem
low, though, compared to my colleagues’ written statements, and I
should explain why.

Because my office is charged with independently representing
the views of small business, I am characterizing regulatory reform
nominations as implemented or completed as viewed by a small
business interest who may have commented in this process. As
such, my office takes a more narrow view of whether the specific
nomination was addressed. For that reason, I have not counted as
completed or implemented those reform nominations where a deci-
sion was made not to move forward or reform nominations that are
on track in a proposed rule.

I make the parallel to major league baseball coming to Washing-
ton, DC. There are some who are very excited about major league
baseball coming to Washington, DC. There are others who remain
skeptical, until the first pitch is had, on whether or not it actually
happens.

Now, the reforms that have been implemented are significant,
ranging from revisions to EPA’s Clean Air Act New Source Review
Program to the updating and simplification of the Department of
Labor’s overtime compensation rules. Despite the success of this
call for reform endeavor, we have a lot of work to do for the process
to work best. For example, Health and Human Services issued an
interim final rule a few years ago containing standards for the use
of patient restraints in hospitals. The 1-hour restraint rule is espe-
cially burdensome for small and rural hospitals because it requires
treating physicians to make a face-to-face assessment of a patient
within 1 hour of initiating restraint or seclusion. CMS has failed
to adequately analyze the impact of its 1 hour restraint rule on
small entities or to revise the rule to reduce its burdens, despite
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stating its intention to do so in OMB’s 2003 final report to Con-
gress.

In other cases, implementing small business reform recommenda-
tions have proven to be a time-consuming endeavor. An example is
the longstanding effort to reform reporting requirements under
EPA’s Toxic Release Inventory program. This program requires fa-
cilities, including small businesses, to report each year on toxic
chemical releases and other waste management activities. Since
2001, OMB has received numerous nominations for TRI reforms de-
signed to reduce reporting burdens that appear to have little cor-
responding public benefit. These reforms include EPA’s accepting
simplified reports, setting higher reporting thresholds in some situ-
ations, and allowing less frequent reporting where there is no sig-
nificant year-to-year change at a facility.

Small business stakeholders began pursuing these types of TRI
reforms as far back as 1992. With the added impetus of this public
reform nomination process, rulemaking action on these reforms is
now anticipated to get underway shortly.

How could this reform nomination process be improved? Well,
first I think that information should be provided in a transparent
process, which really is the hallmark of John Graham’s tenure at
OIRA about the status of ongoing rule reforms. The annual report
and the charts that show agencies leadership on these reforms is
certainly a step in the right direction. There could be more trans-
parency to where they are in the pipeline.

Stakeholder involvement is necessary at every stage in the rule
reform process. Agencies certainly should take consideration of the
reform nomination seriously and Congress should stay involved in
the process.

In conclusion, from the perspective of small business, the public
rule reform nomination process is working and it is worthwhile. Al-
though the process can be improved, it has the potential to be a
major tool for improved regulatory analysis in the accountability of
Federal agencies to the public.

Thank you for allowing me to present these views.

[The prepared statement of Mr. Sullivan follows:]
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Created by Congress in 1976, the Office of Advocacy of the U.S.
Small Business Administration (SBA) is an independent voice for
small business within the federal government. The Chief Counsel for
Advocacy, who is appointed by the President and confirmed by the
U.S. Senate, directs the office. The Chief Counsel advances the
views, concerns, and inferests of small business before Congress,
the White House, federal agencies, federal courts, and state policy
makers. Issues are identified through economic research, policy
analyses, and small business outreach. The Chief Counsel’s efforts
are supported by offices in Washington, D.C., and by Regional
Advocates. For more information about the Office of Advocacy, visit

http://www.sba.gov/advo, or call (202) 205-6533.
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Chairman Ose and Members of the Subcommittee, good morning and thank you
for giving me the opportunity to appear before you today. My name is Thomas M.
Sullivan and I am the Chief Counsel for Advocacy at the U.S. Small Business
Administration (SBA). Congress established the Office of Advocacy to represent the
views of small entities before Federal agencies and Congress. The Office of Advocacy is
an independent office within the SBA, and therefore the comments expressed in this
statement do not necessarily reflect the position of the Administration or the SBA.

The Subcommittee requested Advocacy’s view of the process for identifying
reform candidates, and, from the perspective of small business, the progress that has been
made over the past four years in implementing those reforms,

In general, Advocacy believes that the public nomination process is beneficial,
and that the process can and will be an effective tool for regulatory reform. Advocacy
has itself participated in this process by representing the views of small business
regarding needed reforms, and by communicating these reforms to the Office of
Management and Budget (OMB) in 2002, 2003 and earlier this year. To date, Advocacy
estimates that Federal agencies have implemented nearly one fifth of the rule reform
nominations identified by OMB and agencies in 2001-2003. Additional important
reforms are anticipated to be completed over the next year. Because most of these
reforms require agencies to go through rulemaking, we are encouraged by the overall
progress that has been achieved so far.

Unfortunately, however, agencies have yet to implement many of the reforms
nominated by the Office of Advocacy. In some cases, agencies have apparently been

reluctant to seriously consider these reforms. In other cases, the process has progressed
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slowly and has required sustained efforts by stakeholders to keep agencies focused on
reforms. During the past three years, we have learned that stakeholders need to take
ownership of the process and understand that their involvement does not end at the time
the nomination is made. Federal agencies and OMB should also look at ways to
LCOMLLIUIICEIC Pliiviatally M Siailio U 1AVl iiVibaianiiVing W oudhGuUuid, 1 Su Ve,
Congressional oversight can play an important role in reinforcing the importance of the
public nomination process, and in ensuring that agencies give serious consideration to

" implementing nominated reforms.

Background
The “Regulatory Right-to-Know Act” requires the Office of Management and
Budget (OMB) to prepare an annual Report to Congress on the costs and benefits of
federal regulations. Since 1997, these Reports to Congress have also included a call for
public nominations of regulations that could be updated or otherwise reformed. In its
May 2001 draft Report to Congress, for example, OMB called for nominations from the
public on “specific regulations that could be rescinded or changed that would increase net

benefits to the public by either reducing costs and/or increasing benefits,”™

In response,
OMB received a total of 71 nominations for regulatory reform. Of these 71 nominations,
OMB made the determination that 23 should be pursued as “high priority” nominations.?

See Appendix A.

' 31 U.S.C. § 1105 note, Pub. L. 106-554, “1(a) [Title V1, *624], Dec. 21, 2000, 114 Stat. 2763, 2763A-161.
? Draft, Making Sense of Regulation: Report to Congress on the Costs and Benefits of Regulations and
Unfunded Mandates on States, Local, and Tribal Entities (May 2001).

* The other 48 nominations were deemed to be of lower priority or were believed to be ongoing projects by
agencies.
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Subsequently, in its March 2002 draft Report to Congress, OMB called for public
nominations of rules whose reform would increase overall net benefits to the public, as
well as regulations and paperwork requirements that impose disproportionate burdens on
small entities without an adequate benefit justification.* OMB received 316 nominations
from the public, including sixteen nominations from the Office of Advocacy.” See
Appendix B. OMB categorized the 316 nominations received into three groups: (1) rules
already subject to recent or current review by Cabinet agencies (and EPA); (2) rules
involving independent agencies; and (3) rules that warranted further consideration by
Cabinet agencies (and EPA) as reform candidates. The third category consisted of 126
rules and 35 guidance documents, which OMB in turn referred to the agencies in question
for evaluation and prioritization. OMB also asked the Office of Advocacy to provide
assistance by identifying “rules that offer potential to reduce unjustified regulatory

burdens on small business.”

Advocacy responded with a list of 30 priority reforms taken
from the larger list sent to the agencies.” See Appendix C. Based on responses from the
Federal agencies and the suggestions from the Office of Advocacy, 45 rules and guidance
documents were ultimately identified as “new candidates” for reform.! See Appendix D.

In the February 2003 Report to Congress, OMB requested public comment on,

among other things, ways to ensure that agencies adequately analyze the impacts of their

* See 67 Fed. Reg. 15014, 15015 (March 28, 2002).

* Letter to John Morrall, Office of Information and Regulatory Affairs, Office of Management and Budget,
from Thomas M. Sullivan, Chief Counsel for Advocacy (May 28, 2002); available at
www.sba.gov/advo/laws/comments/omb02_0528.pdf.

® Office of Management and Budget, Memorandum for the President’s Management Council (December
20, 2002); available at www.whitehouse.gov/omb/inforeg/print/pmc_agency _response_regreform. html.

7 Letter to John Graham, Administrator of the Office of Information and Regulatory Affairs, Office of
Management and Budget, from Thomas M. Sullivan, Chief Counsel for Advocacy (Febmary 6, 2003);
available at www.sba.gov/advo/laws/comments.

¥ See Table 9, “New Reforms Planned or Underway — Regulations” and Table 10, “New Reforms Planned
or Underway ~ Guidance Documents” in Informing Regulatory Decisions: 2003 Report to Congress on the
Costs and Benefits of Federal Regulations and Unfunded Mandates on State, Local, and Tribal Entities
{September 2003) at 26-34; available at www.whitehouse.gov/omb/inforeg/2003_cost_ben_final_tept.pdf.

-3.
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regulations.” Advocacy recommended that the annual regulatory analysis submitted by

agencies to OMB should include a specific analysis of small business impacts.'’

Is the Public Rule Reform Nomination Process Working?

QIvEl bl OMe an wiked yoaio lave pddSUU SILLt W LUVL 10T BOLuauUnS
were submitted to OMB, it is appropriate to ask whether the process is yielding
regulatory reforms. From the perspective of the Office of Advocacy, the public
nomination process is working. Of the 68 total regulatory reform nominations prioritized
by OMB and the agencies between 2001 and 2003, fourteen can now be considered
complete. See Appendix E. These reforms are significant, ranging from revisions to the
Environmental Protection Agency’s Clean Air Act New Source Review program to the
overhaul of the Department of Labor’s Overtime Compensation rules.

We anticipate that several additional reforms will be implemented within the next
year. These reforms are expected to include revised rules on highway work safety zones,
vehicle roof crush standards, labeling of food allergens, and design standards for
buildings where government records are stored.

The majority of the 68 priority rule reforms require the respective agencies to
conduct a rulemaking to change existing regulatory requirements. Even where an agency
is fully committed to implementing a reform, depending on the complexity of the issue, it

typically takes 12-36 months to complete a rulemaking. Keeping this fact in mind,

? See 68 Fed. Reg. 5492 (February 3, 2002).

10 See Testimony of Thomas M. Sullivan, Chief Counsel for Advocacy, before the FHlouse Committee of
Government Reform, Subcommittee of Energy Policy, Natural Resources and Regulatory Affairs, “How to
Improve Regulatory Accounting: Costs, Benefits, and Impacts of Federal Regulations — Part 11" (February
25, 2004); available at www.sba.gov/advo/laws/testimon. html.

-4-
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Advocacy is encouraged by the overall progress that the public nominations have
achieved so far.

Unfortunately, however, only two of Advocacy’s 30 high-priority nominations
from OMB’s 2002 call for regulatory reform nominations have been implemented by the
agencies at this point in time.!! In some cases, agencies appear to be disinterested in
implementing these reforms. For example, the predecessor agency to Health and Human
Services’ Centers for Medicare and Medicaid Services (CMS) issued an interim final rule
containing standards for the use of patient restraints in hospitals. The one-hour restraint
rule is especially burdensome for small and rural hospitals because it requires treating
physicians to make a face-to-face assessment of the patient within one hour of initiating
restraint or seclusion. CMS has failed to adequately analyze the impact of its one-hour
restraint rule on small entities or to revise the rule to reduce its burdens, despite stating its
intention to do so in OMB’s 2003 Final Report to Congress,

In other cases, implementing small business reform recommendations have
proven to be a time-consuming endeavor. An example is the longstanding effort to
reform reporting requirements under the Environmental Protection Agency’s (EPA)
Toxics Release Inventory (TRI) program. This program requires facilities, including
small businesses, to report each year on toxic chemical refcases and other waste
management activities. Since 2001, OMB has received numerous nominations for TRI

reforms designed to reduce reporting burdens that are appear to have little corresponding

"' Department of Labor, Fair Labor Standards Act Administrative Exemption and Computer Professional
Exemption. In addition, the Department of Transportation has finalized a rule on hazardous materials
training, but the final rule does not address the concerns of the Office of Advocacy and other reform
nominators,

12 See Office of Management and Budget, Informing Regulatory Decisions: 2003 Report to Congress on
the Costs and Benefits of Federal Regulations and Unfunded Mandates on State, Local, and Tribal Entities
(September 2003) at 26; available at www.whitehouse.gov/omb/inforeg/2003_cost_ben_final_rpt.pdf.,

-5.
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public benefit. These reforms include EPA accepting simplified reports, setting higher
reporting thresholds in some situations, and allowing less frequent reporting where there
is no significant year to year change at a facility. Small business stakeholders began
pursuing these types of TRI reforms as far back as 1992. With the added impetus of the
PULLIC TCIOLIT NOLHLAMON PIOCCs, 1UICHTaRIIEY aviivil L WICHE [T1UHd b uLw dllucipaied

to get underway in 2005.

For Small Businesses, Is the Public Nomination Process Worthwhile?

Advocacy believes that the public nomination process is important. This process
currently affords small businesses and their representatives a way to initiate meaningful
regulatory reform efforts. Small business stakeholders tell Advocacy that they view the
public nomination process as a meaningful way to be heard by OMB and the agencies
and to pursue reforms in an open and transparent system.

In a larger sense, Advocacy views the public’s ability to nominate rules for reform
as a major element in OMB’s ongoing effort to improve regulatory analysis and the
accountability of regulatory agencies. OMB responded to Advocacy’s 2003 call for
regulatory analyses to include a specific accounting for small business impacts by
finalizing OMB Circular A-4."* This Circular, which became effective in 2004, requires
agencies for the first time to publicly identify the effects of their regulations and
programs on small business. Coupled with OMB’s public nomination process, small
business has a greater ability to identify small business impacts from regulations and to

seek reform of those regulations where appropriate. Over time, we believe that Circular

1* Office of Management and Budget, Circular A-4, Regulatory Analysis. (September 17, 2003) at 46;
available on the OMB webpage at http://www.whitehouse.gov/omb/circulars/a004/a-4.pdf.

_6-
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A-4 will encourage agencies to more closely consider small business concerns at every

stage of regulatory action.

How Could the Public Reform Nomination Process Be Improved?

The public rule reform nomination process shows great potential, but it can be
improved in several ways:

» Provide better information about the status of ongoing rule reforms.

Small business stakeholders have told us that they become frustrated when
follow-up information about the progress (or lack of progress) on a reform is not
provided to the public. Possible mechanisms for providing this information include
establishing a Rule Reform Clearinghouse on OMB’s website, or ensuring that agencies
update the status of specific rule reforms in their Semiannual Regulatory Agenda
published twice a year in the Federal Register.

Stakeholder involvement is necessary at every stage in the rule reform process.

In order to be successful, stakeholders must be prepared to work with an agency

for several years to obtain a rule reform. Their involvement clearly does not end when
the reform nomination is made.

Agencies should take consideration of the reform nominations seriously.

Federal agencies should work with OMB and stakeholders in good faith to
identify appropriate candidates for reform and implement the reforms. This will improve
overall confidence in the reform process and the fairness of individual agencies.
Agencies should work to provide OMB and the public with accurate information about

the status of rule reforms.
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Congress should stay involved in the process.
Congressional oversight can play an important role in reinforcing the overall
importance of the public nomination process, and in ensuring that agencies give fair and

full consideration to implementing nominated reforms.

Conclusion
From the perspective of small business, the public rule reform nomination process
is working and it is worthwhile. Federal agencies have implemented about one-fifth of
the rule reforms identified by OMB and Agency leadership in 2001-2003, and additional
reforms are likely to be completed in the coming year. Although the process can be
improved, it has the potential to be a major tool for improved regulatory analysis and the

accountability of Federal agencies to the public.

Thank you for allowing me to present these views. I would be happy to answer

any questions.
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Appendix A

OMB?’s 2001 “High Priority” Rule Reform Nominations™

Agency

Regulation

Department of Agriculture/Forest Service

Forest Service Pl Rules

Department of Agriculture/Forest Service

Roadless Area Conservation Regulati

Department of Education Regulations Related to Financial Aid
Central Air Conditioner and Heat Pump Energy
Department of Energy Conservation Standards

Department of Health and Human Services

Standards for Privacy of Individually Identifiable
Health Information

Department of Health and Human Services/Food and Drug

Administration

Food Labeling: Trans Fatty Acids in Nutrition
Labeling, Nutrient Content and Health Claims

Department of Interior/National Park Service

Amendments to National Park Service’s Snowmobile
Regulations

Regulations Governing Hardrock Mining Operations

Department of Interior/Bureau of Land M:

Department of Labor/Office of Federal Contract
Compliance Programs

Office of Federal Contract Compliance Programs’
“60-2" Regulation -- The Equal Opportunity Survey

Department of Labor/Employment and Training
Admini

ation

Procedures for Certification of Employment Based
Immigration and Guest Worker Applications

Department of Labor/Employment and Standards
Administration

Proposal Governing “Helpers” on Davis-Bacon Act
Projects

Overtime Compensation Regulati

Department of Labor/Wage and Hour Division

Department of Labor/Wage and Hour Division

Record Keeping and Notification Requirements

Department of Transportation/Federal Motor Carrier
Safety Admini ion

Hours of Service of Drivers; Driver Rest and Sleep
for Safe Operation

Equal Employment Opportunity Commission

Uniform Guidelines for Employee Selection
Procedures

Environmental Protection Agency

Mixture and Derived From Rule

Proposed Changes to the Total Maximum Daily Load

Envir i Protection Agency Prog
Envir 1 Protection Agency Drinking Water Regulati Cost-Benefit Analysis
Envirc 1 Protection Agency Economic Incentive Program Guidance

Environmental Protection Agency

New Source Review

Environmental Protection Agency

Concentrated Animal Feeding Operations (CAFOs)
Effluent Guideli

Envirc I Protection Agency

Arsenic in Drinking Water

Notice of Sut ial Risk ~ TSCA

1 Protection Agency

Envir

¥ Making Sense of Regulation: Report to Congress on the Costs and Benefits of Regulations and Unfunded
Mandates on States, Local, and Tribal Entities (December 2001), Table 7, “High Priority Regulatory

Review Issues” at 63-64.
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Appendix B

Advecacy’s 2002 Reform Nominations'®

US Postal Service Commercial Mail Receiving Facilities
Labor/OSHA Sling Standard
Labor/OSHA Recordkeeping for Work-related Injuries

Environmental Protection Agency

Toxic Release Invéntory (TRI) - Lead and Lead
Compounds; Lowering Reporting Thresholds

Environmental Protection Agency

TRI; Addition of Chemical and Petroleum
Wholesalers to TRI Reporting

Environmental Protection Agency

TRI; Form A

Environmental Protection Agency

Regulation of Hazardous Wastes

Health and Human Services/OCR

Limited English Proficiency (LEP) Guidance

Department of Justice/Drug Enforcement Agency

Hemp Food Products

Heath and Human Services/CMS

1-Hour Restraint Rule

Department of Interior/National Park Service

Snowmobile Phaseout in Yellowstone,
Rockefeller, Grand Teton National Parks

Health and Human Services/CMS

Medicare Program; Revisions to Payment
Policies and 5-year review

Health and Human Services/CMS

Certificates of Medical Necessity

Internal Revenue Service

Monthly versus Semi-monthly Federal
Employment Tax Deposits

Internal Revenue Service

Partnership Investments in Small Business Stock

'3 Letter from the Office of Advocacy to OMB (May 28, 2002). This letter is available on Advocacy’s
webpage, http://www.sba.gov/advo/laws/comments/#2002.

- 10 -
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Appendix C

Small Business Priority Reforms Identified in Response to OMB’s Request for
Office of Advocacy Review'®

Health and Human Services/CMS

1-Hour Restraint Rule

Health and Human Services/CMS

Medicare Program; Revisions to Payment Programs
and 5-year Review

Health and Human Services/CMS

Certificates of Medical Necessity

Department of Justice/Drug Enforcement Agency

Hemp Food Products

Department of Labor

Computer Professional Exemption under Fair Labor
Standards Act

Department of Labor Fair Labor Standards Act Administrative Exception
Department of Labor/OSHA Lead in Construction

Department of Labor/OSHA Sling Standard

State Department Flight Simulator

Department of Transportation Disadvantaged B Enterprises

Department of Transportation/RSPA Emergency Preparedness

Department of Transportation/RSPA

Hazardous Materials Training Requir

Internal Revenue Service

Flexible Spending Accounts

Internal Revenue Service

Monthly versus Semi-monthly Federal Employment
Tax Deposit

Internal Revenue Service

Partnership Investments in Qualified Small
Busi Stack

Environmental Protection Agency

Toxic Release Inventory Alternative Reporting
Threshold (Form A)

Export Notification Requir

Envir ntal Protection Agency

Envirc 1 Protection Agency

Storage for Reuse Regulations (PCBs)

Environmental Protection Agency

TRI: Lowering Reporting Thresholds for PBT
Chemicals

National Archives and Records Administration

Disgposition of Federal Records

US Post Office Commercial Mail Receiving Agencies

Health and Human Services/OCR Limited English Proficiency (LEP) Guidance
Department of Justice Guidance on Federal Prison Industries
Department of Labor Coordination of Family Medical Leave Act with

other Leave Policies

Environmental Protection Agency

Toxic Release Inventory Reporting Forms and
Instructions

Environmental Protection Agency

TRI Reporting Questions and Answers and other
Guidance

Small B Ad ion

Guidance on Credit Unions

Federal Communication Commission

Telephone Number Portability

Federal Communication Commission

Broadband Access to Internet over Cable

Federal Communication Commission

Remedying Interference to Public Safety
Ce ications in the 8300 MHz Band

' Letter to John Morrall, Office of Information and Regulatory Affairs, Office of Management and Budget,
from Thomas Sullivan (May 28, 2002); available at www.sba.gov/advo/laws/comnients/omb02_0528.pdf.

-
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Final 2002 “New Candidates” for Regulatory Reform'’

Department of Agriculture

Salmonelia Performance Standards

Department of Agriculture

Phytosanitary Certificates for Seeds

Department of Agriculture

Swine Production Contract Library

Department of Health and Human Services/CMS

75% Rule

Department of Health and Human Services/CMS

One-Hour Restraint Rule

Department of Health and Human Services/FDA

Standard of Chemical Quality — Uranium

Department of Health and Human Services/FDA

Labeling of Carmine

Department of Health and Human Services’FDA Labeling of Food Allergens

Department of Labor Medical Certificati

Department of Labor FLSA Administrative E.

Department of Labot/OSHA Explosives and Process Safety Management
Department of Labor/OSHA Sling Standard

Department of Labor/fOSHA Bloodb Pathogens Standard

Department of Transportation/ Federal Aviation

P

Flammability Standards for Thermal/
Acoustic Material

Department of Transportation/FHA

Contract Requirements for Minor Transport. Projects

Department of Transportation/Federal Highway Admin.

Historic Preservation Requirements

Department of Transportation/Federal Highway Admin, Trafiic Op

Department of Transportation/Federal Highway Admin. Highway Work Zone Safety
Department of Transportation/NHTSA Roof Crush

Department of Transportation/NHTSA Door Locks

Department of Transportation/NHTSA Bumper Strength
Department of Transportation/NHTSA Side-Impact P

Department of Transportation/Coast Guard Marine Safety Manual

Department of Transportatiow/ RSPA

Treasury/IRS

Hazardous Materials Training
Flexible Spending Accounts

Treasury/IRS

Mortgage Revenue Bond Purchase Price Limits

Environmental Protection Agency

Regulatory Reform for Handling Refrigerants

Environmental Protection Agency

Chemical Plant Safety Standards

Envi i P tion Agency P ion for Farm Children from Pesticid:
Envir | Protection Agency Definition of Volatile Organic Compound
Envirenmental Protection Agency TRI Alternate Reporting Threshold (Form A)
Envir tal Pr ion Agency Export Notification Requiremeunts

Envir | Protection Agency Storage for Reuse

Environmental Protection Agency TRI Form R Reporting

Department of Labor/OSHA

Muiti-Employer Citation Policy

Envi | Protection Agency

EPA index of Applicability D

Environmental Protection Agency

“Once In, Always In” Policy

Environmental Protection Agency

TRI Reperting Forms/Instructions

Envir 1 Pr Agency

TRI Reporting Q & As

Environmental Protection Agency

Waterborne Diseases

Environmental Protection Agency

Integrated Risk Information System

Environmental Protection Agency

Economic Benefit of Noncompliance in Civil Penalty
Cases

Environmental Protection Agency

Site-Specific Risk Assessments in Resource
Conservation and Recovery Act cases

Environmental Protection Agency

Sub-metering Water Systems

See Table 9, “New Reforms Planned or Underway — Regulations” and Table 10, “New Reforms Planned
or Underway — Guidance Documents” in /nforming Regulatory Decisions: 2003 Report to Congress on the
Costs and Benefits of Federal Regulations and Unfunded Mandates on State, Local, and Tribal Entities
(September 2003) at 26-34: available at www.whitehouse.gov/omb/inforeg/2003_cost_ben_final_rpt.pdf.
The items in bold are Advocacy’s high-priority nominations.

S12-
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Appendix E

Regulatory Actions Completed by the Agencies

Agency Regulation Year of
Norrrirefi

Department of Labor/Wage and

Hour Division Overtime Ci Regulation 2001

Department of Interior/National Amendments to National Park Service’s Snowmobile

Park Service Regulations 2001

Envirc ] Protection Agency New Source Review 2001
Proposed Changes to the Total Maximum Daily Load

Envir | Pr ion Agency Proj 2001

Department of Hours of Service of Drivers/Driver Rest and Sleep for Safe

Transportation/FMCSA Operation 2001

Department of Health and Human Food Labeling: Trans Fatty Acids in Nutrition Labeling,

Services/FDA Nutrient Content and Health Claims 2001

Department of Health and Human

Services’'CMS 75% Rule 2002

Department of Transportation/Coast

Guard Marine Safety Manual 2002

Treasury/IRS Mortgage Revenue Bond Purchase Price Limits 2002

Envi Pre Agency Sub: ing Water Systems 2002

Envi I P ion Agency Index of Applicability Decision 2002

Department of Agricul Sat 1la Per Standard 2002

Depariment of Agriculture Swine Production Contract Library 2002

Department of Health and Human

Services/FDA Standard of Chemical Quality — Uranium 2002

13-




81

Mr. OsE. I thank the gentleman.

All right, our normal procedure here is that we go through a se-
ries of 5 minute rounds of questions. So, for instance, it would be
me first, then Mr. Tierney, then Mr. Schrock, then Mr. Kucinich,
then Mr. Van Hollen.

Again, I want to remind everybody of our time constraint and the
fact that we have a second panel yet. Also, to the extent that ques-
tions don’t get asked, we do have the ability to submit them in
writing to you, and we would certainly appreciate timely responses
to those.

I am going to recognize myself here.

Dr. Graham, about 2 months ago we notified your office that we
were going to do this hearing. And, I want to note that Mr. John-
son, Mr. Radzely, Mr. Sullivan have attached charts to their testi-
mony regarding the specific questions for status reports on certain
things within their respective agencies, but I also note that the
written statement you gave us did not have such a chart, and I am
trying to followup on that. I understand that your forthcoming re-
port will include some of the information that we would hope to
have reflected in that chart. I am familiar with the 2003 report to
Congress that included information up to that time. I am looking
for an update since that time. When do you expect to be able to
give us that information?

Mr. GRAHAM. A perfectly reasonable question. Let me just clarify
that we were aware several months ago that this hearing was
scheduled, but the request for the chart details by agency, all those
years of nominations, status of all of them, we received that on No-
vember 1st.

Mr. OskE. OK.

Mr. GRAHAM. So what is happening is we have been working on
the final report to Congress, which has a lot of that information in
it. But, as I look at the November 1st letter, I think even when the
report comes in, there are going to be few areas where we are going
to need to supplement that with additional material, and we will.
But, the real reason is just the recalcitrant spirit of the OMB staff.

Mr. OSE. I can’t believe that.

Mr. GRAHAM. I didn’t think you would.

Mr. OSE. I am interested in even if it is an interim report or a
draft report or something. I think the word some of the witnesses
have used today, I am trying to make the process as transparent
as possible so that if there are things that others might look at
that list and say, hey, what about this, what about that, this would
give them a chance to do so, even if it is unofficial in nature. So,
I come back to my question. Recognizing your sworn testimony
about the recalcitrance of the OMB staff, when do you think we
will be able to get this information of an interim nature?

Mr. GRAHAM. Well, you will have the final report to Congress cer-
tainly by the end of the year, and then once you have had a chance
to examine that and see whether or not it meets the need, then it
seems to me we should have some dialog on what additional infor-
mation is required.

Mr. OseE. What is the current status or in what form is the infor-
mation today? For instance, if I walked over to your office with you
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after this hearing is over at 12:45 p.m., what would you be able to
show me?

Mr. GRAHAM. Well, we have a variety of charts, more than one,
certainly, reflecting all of the agencies of the Federal Government,
and they are organized by different topic areas. But, they don’t in-
clude some of the specific information that is in your November 1st
letter, and for us to obtain that information will require a data call
to a variety of agencies beyond SBA, Labor, and EPA. You are re-
ceiving, obviously, that information from these agencies today. So
just to give you a concrete example, the independent agencies that
we referred nominations to, we have not had a data call to them
on what has happened at the independent agencies. Even within
the cabinet level agencies, we don’t have an updated data call to
them. So we have some work to do to fill out all the specifics, but
we have a substantial amount of information in that report that
does directly address the aspects of the question that you have in
your November 1st letter.

Mr. Osi. I am willing, in what time I have remaining, to help
in any way I can to get this information or to provide influence,
whatever may be evaporating as quickly as we sit here. But to the
extent that I can, I would need to see what you already have.
Would you be willing to provide that to me?

Mr. GRAHAM. I can check on that. Of course, it is all part of the
report itself, and it is not going to be that long until the report is
ready. So, I would ask you to consider the possibility of just waiting
a few weeks to get the actual full report, and then we can discuss
that. But I am open to persuasion. If it is very important, you have
to have this information within a couple weeks, we will do our best
to get you information in a couple weeks.

Mr. Osg. Well, I was somewhat amused; I felt like I was listen-
ing to my obituary up here earlier. But, I am afraid that after De-
cember my obituary becomes real, so to the extent that I could get
it, again, I want to reiterate that I would be willing to help.

Mr. GRAHAM. Well, I think that the hearing itself has been ex-
tremely constructive to get these questions out, and we appreciate
your asking not only OMB, but the agencies for this information.
That is very constructive and helpful.

Mr. OsSE. Would you forward to me the stuff that you have?

Mr. GrRAHAM. Well, that is a pretty general question. So if you
could sharpen that up a little bit, I am happy to do the best I can.

Mr. Osk. All right, we will go through a series of questions, since
my time has expired. But I will refine the question sufficiently and
we will come back on a second round.

Mr. GRAHAM. That is fine.

Mr. OSE. Mr. Tierney.

Mr. TIERNEY. Mr. Johnson, just in following up on my opening
statement, where is EPA in terms of performing the additional
analysis on the mercury rule that Administrator Leavitt promised
and has yet to do?

Mr. JOHNSON. Let me start by saying, Mr. Tierney, that we cer-
tainly agree with you that mercury is a toxic material that needs
to be dealt with and dealt with in as expeditious and effective man-
ner as possible. Also, as a reminder to all of us, mercury today is
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not regulated in coal-fired power plants, so we will be regulating
mercury for the first time in the history of the United States.

We have now received over 500,000 comments on our proposed
regulation to regulate mercury in coal fired power plants for the
first time. The more than 500,000 comments we received include
many, many analyses and a range of assumptions. As you are well
aware, as with any models, whether they model mercury deposition
or something else, it is whatever the assumptions that go into
those models are what really count.

Where we are today is that we have gone through the more than
500,000 comments and we will be, in the next few weeks, issuing
a Notice of Data Availability, a NODA, as it is referred to, which
will highlight those analyses and those issues which we feel are
going to be critical to informing us to our ultimate decision on reg-
ulating mercury from power plants.

Having said that, I want to also assure you that we intend to
meet our court deadline of March 15th. So we will be issuing this
NODA in the next few weeks, there will be a public comment pe-
riod, and based upon those comments and whatever analyses that
we need to do to make an informed science-based decision, that is
what we will do.

Mr. TIERNEY. You say you are going to meet your court deadline.
That whole court deadline would seem to be a case that was under
the assumption that it was going under a whole different section
of the rulemaking process than the EPA has gone under. You're
still working just on the cap and the trade approach?

Mr. JOHNSON. We proposed, as you are probably well aware,
three options. One option deals with a strict MACT control, MACT
stands for Maximum Achievable Control Technology, and then two
cap and trading programs, one under Section 111 of the Clean Air
Act and the other under Section 112 of the Clean Air Act. There
are advantages and disadvantages. We certainly see the advan-
tages of the cap-and-trade. Given our experience with the acid rain
program, we believe we can achieve a greater reduction in mercury
from coal-fired power plants using a cap-and-trade rather than a
MACT approach, again, based upon the information that we had at
the time that we proposed this rule. But, we have proposed these
options, and these options are all options that we are considering
as part of the final rulemaking.

Mr. TIERNEY. I won’t burden everybody by going into it at this
point in time, but obviously I have some serious concerns about the
delay, which I don’t think benefits anybody that needs protection
under this rule; also, about the insistence on ignoring the advice
of people in working groups that have been set up to provide that
type of assistance on that. So, maybe some of the other witnesses
will get a little bit further into just what has been going on here,
but I hope at some point the Administrator and EPA realizes that
people are serious about this and the continued obfuscation isn’t
really helpful on that.

I will stop at this point, because I want to talk to you at a little
more length, Dr. Graham. I will just yield back.

Mr. Osk. Gentleman from Virginia.

Mr. SCHROCK. Thank you, Mr. Chairman.
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Dr. Graham and Mr. Sullivan, how many of the 2001 OMB
deemed high priority and 2002 Agency-accepted nominations were
intended to benefit small businesses? And, can you quantify any re-
sults to date in paperwork burden reduction hours or regulatory
burden financial relief?

Mr. GRAHAM. I don’t have those numbers off the top of my head,
and I would defer to Tom on the question of their small business
impact.

Mr. SULLIVAN. I am happy to fill in some of the data. Although
I wasn’t at Advocacy for the 2001 nominations and my office actu-
ally didn’t specifically nominate rules under that call, my office was
very involved in a number of these rules, and actually some of
them ended up not only achieving their original purpose, but also
saving small business money. For instance, in the Department of
Energy air conditioning conservation standards, while it was at a
10 percent efficiency standard, it was proposed to be raised to 30
percent efficiency. Small businesses worked with Department of
Energy, EPA, Dr. Graham’s office through that call and ultimately
were able to convince the regulators to go to a 20 percent efficiency,
and we measured a cost savings because of that of $130 million for
small business.

Another example is the Department of the Interior National Park
Service’s snowmobile regulations. Again, because of small busi-
nesses’ interaction with the Federal Government to convince them
of less burdensome alternatives, a 1-year postponement saved
small entities $15 million.

Now, both of those examples unfortunately have ended up in the
courts and the cost savings may just be on paper, not realized in
the wallets. But, it is an example of how agencies were receptive
to small business input.

Last, but certainly not least, Department of Transportation pro-
posed changes to the hours of service requirements, and two
changes, one is exempting some motorcoach businesses and an-
other removing the requirement for electronic onboard recorders,
saved small businesses $180 million in first-year compliance costs,
and that certainly is a success, although the original proposed
changes of hours of rest and sleep requirements, which continues
to be a nomination for reform from small entities, is not something
that the Department of Transportation has decided to act on.

Mr. SCHROCK. I am hoping there were more than just those.

Mr. SULLIVAN. Those are three. Within the overtime regulations,
there were two high priority small business nominations identified
not only by my office, but by a number of folks who may be rep-
resented on the next panel. Both the white collar exemption clari-
fication and the administrative staff exemption built into the final
overtime regulations produced cost savings for small business but
we are not able to piece out the specific provisions as how they ben-
efit small business from a dollars perspective.

Mr. ScHROCK. Tom, in your testimony you had some useful
charts here about your office’s nominations, including your top 30
priority reforms. How many of these total nominations did Advo-
cacy submit to OMB in 2001, 2002, and 2004? I know you weren’t
there in 2001. How many were accepted? And, besides Labor’s over-
time rule and EPA’s new source review rule, which specific regula-
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tions or guidance documents were performed to date? And one
more. I will followup, if you want me to. How many of the com-
pleted actions were major or economically significant rules?

Mr. SULLIVAN. Congressman Schrock, I will try my best to hit
each of these questions. If I don’t, I am happy to respond to the
committee in writing following the hearing.

In 2001, again, my office did not submit nominations specific to
the call. In 2002, my office submitted 16 nominations. Dr. Gra-
ham’s office then assessed all of the comments, worked with my of-
fice under a Memorandum of Understanding to kind of cull in the
high priority. We suggested 30 high priority related to small busi-
ness. Of that, in the kind of final cut, 10 were identified as being
the responsibility and having the stewardship of agency leadership
to take action. Of those, 2 that related to the overtime rules were
in fact acted on to the satisfaction of the small businesses who com-
mented.

And, again, the way I described my characterization of narrowing
down the implementation and successful completion to 2 of the
broad universe is unique to my office’s perspective, it is not the
way that others are characterizing a job as a completed action from
a decision point on whether or not they took action on specific
nominations.

Mr. SCHROCK. Thank you.

Thank you, Mr. Chairman. My time is up.

Mr. OsE. I thank the gentleman.

Mr. Kucinich.

Mr. KuciNicH. Thank you, Mr. Chairman.

I have some questions for Mr. Johnson. The administration’s
process for developing mercury rules was so disturbing to five EPA
employees and several former EPA officials that they felt the need
to speak out to the media, among them the Los Angeles Times. The
Times reported, in March 2004, that long-time EPA staff revealed
they were told by political appointees at the EPA not to undertake
the required scientific and economic analysis of EPA’s mercury pro-
posal. While the EPA’s decision not to listen to its own scientists
and advisory panel was disturbing in and of itself, it apparently did
listen to certain industry interests, with language copied verbatim
from memos prepared by industry lobbyists. EPA officials on the
administration’s mercury rulemaking, former officials such as
Bruce Buckheit, former Director of EPA’s Air Enforcement Divi-
sion, retired last December, said, “There is politicization of the
work of the Agency that I have not seen before.” Russell Train, who
was head of the EPA during both the Nixon and Ford administra-
tions, is quoted as having said, “The Agency has strayed from its
mission in the past 3 years.”

This hearing gives us an opportunity to look into the culture of
rulemaking relating to the administration’s role with the industry
and industry’s role in actually writing regulations that benefit the
industry and are adverse to public health. You, of course, are
aware that the industry actually wrote the administration’s pro-
posed mercury rule in the sense that what was published in the
Federal Register contained numerous paragraphs of verbatim lan-
guage supplied by two separate industry advocates. You are aware
of that, are you?
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Mr. JOHNSON. I am aware that there was that language included,
yes.

Mr. KuciNicH. Yes, OK.

Mr. JOHNSON. After the fact.

Mr. KuciNicH. Now, let me ask you this. The President and EPA
administrators and other government officials have touted the rule
that relates to a 70 percent reduction in mercury emissions by
2018. That is what was said publicly, but isn’t it true that the
EPA’s own models project that mercury emissions will not fall by
70 percent until 2025, or even later, 20 years from now? Isn’t that
correct?

Mr. JOHNSON. I won’t say that it is not correct. What I mean by
that is, again, it is a model and it depends upon what assumptions
one uses. What our experience in the cap-and-trade program for
acid rain is, in fact, that we achieved better reductions and faster
reductions than what was projected by our original model.

Let me go back to the first comment that you made. In many
ways, I am unique among the political appointees because I have
been a career civil servant at EPA and have been at EPA for 24
years now, and have been involved in a lot of rulemaking. My expe-
rience in rulemaking is for those rules that are highly controver-
sial, highly charged rules, such as mercury, it is not surprising that
there are differing opinions about the process, the assumptions, or
what have you; and you have mentioned a number. I think the im-
portant thing, certainly from my perspective as the deputy admin-
istrator, is that we, the Government, we, the EPA, need to regulate
mercury.

Mr.?KUCINICH. But, let me ask you something, Mr. Johnson, if
I may?

Mr. JOHNSON. Yes, sir.

Mr. KucINICH. How can the public have any confidence in EPA
if it has openly acknowledged that the industry is writing the regs?

Mr. JOHNSON. The industry did not write the regs, sir. There are
many comments that the Agency receives during its preliminary
process in developing regulation. We have information from aca-
demic institutions, from environmental organizations, from the
general public.

Mr. KUCINICH. But, it is true that you acknowledge that in the
rule published in the Federal Register relating to the administra-
tion’s proposed mercury rule, that you have paragraphs that are
verbatim that were supplied by the industry. So, I ask you again
how can the public, which is now getting all this information about
the adverse effects of mercury poisoning on themselves and their
children, how can they have any confidence at all? Tell the people
how can they have confidence?

Mr. JOHNSON. Well, again, one is we have a lot of information
coming from a variety of sources, and it is not unusual that infor-
mation is put into a proposal. And, this is a proposed regulation.
The good news is this is an open, transparent process. The Agency
has laid out what we believe the options are for regulating mercury
from coal-fired power plants for the first time. We have made all
of our analyses available. As I have just mentioned, we are going
to be highlighting additional data to help inform our ultimate deci-
sion on mercury. But, the confidence that the American people
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should have is, yes, that EPA is on watch and we are going to be
regulating mercury from coal-fired power plants for the first time
in the history of the United States.

Mr. KucCINICH. Mr. Chairman, I know you have to move on. I just
think it would be important to resubmit for the record a letter that
was sent to the EPA by our ranking member, Henry Waxman, of
the full committee and Tom Allen, which really challenges this no-
tion of transparency, because members of this committee had to de-
mand of the EPA what is going on with respect to the contact be-
%virleen the administration and industry advocates. So I thank the

air.

[The information referred to follows:]
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Congress of the Tnited Stateg
Fhouse of Vepresentatives
Washington, B.L, 20515

February 12, 2004

The Honorable Michael O. Leavitt
Administrator

Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Governor Leavitt:

We are writing regarding reports that portions of EPA’s proposal to address mercury air
pollution have been copied word-for-word from industry lobbying materials.

Specifically, it appears that EPA has proposed a regulatory approach to mercury air
pollution that in part is copied word-for-word from memos prepared by the law firm Latham &
Watkins, which represent some of the largest polluters in the country. This is particularly
troubling because two key EPA officials who worked on the proposal were previously employed
by Latham & Watkins.

On January 31, 2004, the Washington Post reported that an EPA proposal published on
January 30, 2004, “is similar to recommendations from two memos sent to federal officials by”
Latham & Watkins.! The article explains the remarkable connections between EPA’s proposal
and the Latham & Watkins’ memos:

A side-by-side comparison of one of the three proposed rules and the memorandums
prepared by Latham & Watkins — one of Washington’s premier corporate environmental
law firms — shows that at least a dozen paragraphs were lifted, sometimes verbatim,
from the industry suggestions.?

It does not appear to be in dispute that EPA used the Latham & Watkins language to
make the substantive proposals that Latham & Watkins advocated. The Washington Post quotes
one Latham & Watkins representative who states that it is “gratifying” that the law firm’s work
had been “cut and paste[d]” into EPA’s rulemaking. Additionally, Jeffrey Holmstead, EPA’s
Assistant Administrator for Air and Radiation, confirmed that the language had originated from

! Proposed Mercury Rules Bear Industry Mark, Washington Post (Jan. 31, 2004) (online
at http://www.washingtonpost.com/wp-dyn/articles/A64630-2004Jan30.html).
2
Id.
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outside of the agency. He stated, “That’s not typically the way we do things, borrowing
Janguage from other people.™

However, it is unclear how the Latham & Watkins language entered EPA’s rulemaking
process. As you know, Mr. Holmstead and his chief counsel, Bill Wehrum, worked for Latham
& Watkins before joining the EPA. Both Mr. Holmstead and Mr. Wehrum have had high profile
roles in this rulemaking.

The Administration’s public statements on this matter appear to be less than completely
transparent. In the January 31, 2004, Washington Post article, Mr. Holmstead stated “it came to
us through the interagency process.” He also stated, “Neither Bill [Wehrum] nor I had any idea
this language came from Latham & Watkins. . . . Our technical folks . . . used it.” The Post
reports:

According to Holmstead, the law firm’s language was part of the public record and was
passed along to the EPA by the White House budget office and the Energy Department.*

This appears to be at odds with press accounts of this rulemaking from just over a month
ago. On December 30, 2003, the Washington Post reported that a senior White House adviser
said: If you had to pick one person, it was Jeff Holmstead in EPA’s air office who played the
key role in development of the cap-and-trade approach to regulation of mercury emissions.””

We are deeply concerned that EPA’s ralemaking process has been improperly influenced
by industry at the potential cost of the health of future generations of children. Congress and the
American people need to know how industry lobbyists came to write a significant portion of an
EPA formal rulemaking proposal.

Therefore we request that you provide us with all communications (whether written,
electronic, or oral) relating to mercury air pollution between EPA officials and the law firm
Latham & Watkins, other industry law firmas, electric utilities, and other outside parties since
January 1, 2003. Additionally, please provide us with information on any meetings that took
place since January 1, 2003, between EPA officials and representatives or employees of Latham
& Watkins, including a list of the participants and the nature and purpose of the meeting,

* 1.

‘1.

5 EPA Led Mercury Policy Shift; Agency Scuttled Task Force That Advised Tough
Approach, Washington Post (Dec. 30, 2003).
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Additionally, please explain if Latham & Watkins memos were docketed in the
rulemaking process. If not, please explain why such influential documents that formed the basis
for EPA’s proposal were not docketed.

Please provide answers to each question and responsive documents no later than February
18, 2003. Thank you for your immediate attention to this issue.

Dl

ember of Congress Member of Congress

Sincerely,
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Mr. OsE. I thank the gentleman.

Before I recognize Mr. Van Hollen and just advise Mr. Tierney
that we have had a little bit of a change in plans. We are being
advised by the full committee that our time here is limited to 12:15
p.m. So, the plans that evolves here is that our questions of this
panel and next panel will be limited to one round due to the time
constraints, and that questions will be necessarily submitted to you
in writing.

Mr. Van Hollen.

Mr. VAN HOLLEN. Thank you, Mr. Chairman.

First, let me just say, Dr. Graham, I agree with you that it is
obviously important to review regulations to determine whether or
not they are accomplishing the purpose we set out originally to ac-
complish. And, if they are not accomplishing them, we should ei-
ther get rid of them or revise and modernize them to suit the pur-
pose. I think you would also agree that where we identify a need
for an additional rule to protect the public health, we should move
forward. And where we identify it, we should move forward in the
best way and based on the best evidence; and that is what leads
me to the questions with respect to the mercury rulemaking.

Mr. Johnson, you say in your testimony that EPA is interested
in ensuring that the proposed mercury rule be based on the “best
available information.” I think that is something we would all
agree; we should have the best available information. But, that is
what leads me to my question, because best available information,
it seems to me, requires exploring all the options; and EPA did cre-
ate a working group. We have somebody who is here who is going
to testify later, Mr. John Paul, who was a co-chair of that working
group; he represents State and local air pollution control officers.
In his testimony, he says, “As part of our report, we recommended
that EPA analyze through mathematical modeling the mercury
control levels recommended by the various stakeholders. EPA
agreed to that recommendation and scheduled a working group
meeting to review and discuss the modeling results. Unfortunately,
in April 2003, the working group was informed by EPA via e-mail
that the modeling was postponed indefinitely. Furthermore, the in-
definite postponement turned out to be permanent.”

Since then you have had just a series of correspondence going
back and forth to EPA administrators from Members of Congress,
from environmental groups, from all other stakeholders on this
question of why EPA isn’t doing the modeling of the working group
options, the working group that was created and established by
EPA itself for this purpose. In these letters, there are all sorts of
statements. In March of this year, Administrator Leavitt recog-
nized that the analysis was not complete and finished to fix it, say-
ing},1 in one of his responses, “I want it done well and I want it done
right.”

Nothing has happened since then. We have heard really what
amounts to a lot of excuses from Assistant Administrator
Holmstead saying that first we had insufficient resources to model
mercury because EPA was modeling the clear skies proposal.

I guess my question to you is, having established the working
group, having received the benefit of the recommendations, having,
at least at the staff level of the EPA, agreed to model the rec-
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ommendations that were set out, does EPA intend, as part of its
analysis, to model the recommendations of the working group that
it established? I just want a simple yes or no answer so we can cut
through a lot of the back and forth.

Mr. JOHNSON. Well, I was not there, involved with the decision
or in the beginning of making that decision to accept or not to ac-
cept, so I don’t know the specifics of what that work group did rec-
ommend. What I can say is that the Administrator has been very
public that he will require whatever analyses that are necessary to
be able to make a sound scientific and good public policy decision
with regard to mercury.

Mr. VAN HOLLEN. Well, let me just ask you, because we have a
timetable now.

Mr. JOHNSON. Yes, sir.

Mr. VAN HOLLEN. You have said that EPA intends to move for-
ward by the March 15th date, is that right?

Mr. JOHNSON. Yes.

Mr. VAN HoOLLEN. OK. We are now in November. It seems to me
that, if the EPA is going to model these results, it needs to make
a decision, yes or no. I am simply asking whether or not, as of
today, as of today, you are the Deputy Administrator, EPA intends
to model the recommendations of its work group?

Mr. JOHNSON. We will be doing whatever modeling is necessary
to make the decision by March. I don’t know

Mr. VAN HOLLEN. I am just trying to get on the record. We have
had all this back and forth. We got a letter in response to Mr. Wax-
man today from a letter he wrote back in June. We have everybody
here; a lot of people are wondering how to interpret all this. I just
want a yes or no of whether you are going to model those rec-
ommendations?

Mr. JOHNSON. We will be using models to make our final deci-
sion. What specific models, what data input and all, that is what
the public comment process is about. We have 500,000 pages of
comments. We have over multiple analyses on all sides of the
issues with all kinds of assumptions, and we are going to be
issuing a Notice of Data Availability to be able to highlight the
range and the depth and the breadth of those kinds of assump-
tions, because we want to get additional public comment to help
understand what is fact, what is fiction, what is gray, what is
white versus black. So that information will then help us to make
a decision. If we have to do additional modeling to make the deci-
sion, then we will do additional modeling to make the decision.

We are also mindful of the Administrative Procedure Act which,
if we come up with a new model that hasn’t been used before, then,
under the Administrative Procedure Act, we have to go through a
public comment period for that. Those are all part of the factors.
At this point in time what I can say is that we are going out with
a Notice of Data Availability, highlighting the models, highlighting
those issues and the data that we have received that we believe are
pivotal in making an informed judgment; and we want public com-
ment, and public comment quickly, so that we can make the best
scientifically sound decision as well as good public policy decision.

Mr. VAN HOLLEN. All right.
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Mr. Chairman, if I could just ask how much time would be re-
quired to model?

Mr. Ose. Mr. Van Hollen, we are going to have one more round.

Mr. VAN HOLLEN. Oh, we are? OK. I am sorry.

Mr. OsE. Two minutes each on this panel.

Mr. VAN HOLLEN. Got you. Thank you.

Mr. Ost. Dr. Graham, your testimony is that on November 1st
we sent you a request for a chart indicating the status of each nom-
ination from 2001, 2002, and 2004 nominations processes, the chart
indicating whether a nomination was accepted or rejected; and
then what was the actual or expected publication dates for any pro-
posed or final rules derived from that nomination; and whether or
got if a reform candidate was only partially accepted, please so in-

icate.

You have information in your office that perhaps incompletely
addresses that question, but we don’t yet have it in our possession.
My question is will you send it to us, whether complete or incom-
plete, the information that would be responsive to this request, on
or before November 30th of this year?

Mr. GRAHAM. November 30th? We certainly can give you a par-
tial response, no question. But, for example, the 2004 information,
that is deliberative information. That is not coming to you until a
report comes out.

Mr. OsE. All right. That is fine.

Mr. GRAHAM. For example. Also, there you have an analysis of
whether what we did was similar to or different than the com-
menter. That is a very substantial body of work. That will not be
done by November 30th.

Mr. OsE. All right.

Mr. GRAHAM. I will give you the best we can get to you by No-
vember 30th.

Mr. OsE. I appreciate that.

Mr. Radzely, what is the timetable for the Department’s issuance
of proposed revisions for the various family leave implementing
documents, including the non-binding guidance, the paperwork re-
quirements, and what I refer to as the other regulatory provisions,
such as recordkeeping and the like?

Mr. RaDZELY. Mr. Chairman, the Department is still reviewing
the stakeholder comments, the congressional hearings on this
issue, the OMB nominations, and the court cases to determine
what, if any, actions to take regarding the regulations, and we
hope to have a decision some time next year as to what, if any, ac-
tions to take.

Mr. OsE. When you say next year, what do you mean? I mean,
is that January or is that December?

Mr. RADZELY. At this point we are still reviewing the volume of
material that we have, and we hope to make a decision as to
whether to take any action at some point next year.

Mr. OSE. Are you going to wait until you have a final decision
on all of it before you release any of it, or is it going to come out
in dribs and drabs?

Mr. RADZELY. We are reviewing all of the nominations that we
have received and all the comments that we have together, and at
the point where we decide what, if any, actions to take, if there are
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discreet actions, I presume the Department will take them at an
appropriate time. But I, at this point, do not know what, if any,
action we are going to take, so I can’t say specifically whether it
will be one or multiple actions.

Mr. OsE. All right.

I am going to exercise a little discretion of the Chair. I don’t
know to whom this question needs to be directed, whether it is Dr.
Graham or Mr. Johnson, but I know that my friends on the other
side of the isle have sent letters regarding mercury to which they
have not received answers. And I have to tell you, whether I am
on one side of the isle or the other, as near as I can tell, under the
constitutional oversight provisions that we enjoy here, we are enti-
tled to that information. I am going to recognize my friend Mr.
Tierney to expand on this, but this is an issue that, as chairman,
I will tell you it has my attention.

Mr. TIERNEY. Well, Dr. Graham, let me get right to that, because
the last time you were here I asked you some important questions
about the mercury rulemaking at EPA. After the hearing I sent you
a handful of followup questions, which is why I was reticent to
have followup questions today, because we don’t have a good track
record with this. You did not address specifically the responses to
my questions. Your initial request had about a page and a half of
very general comments. I wrote to you again on October 15th, ask-
ing you to respond. At 7 last Friday night, this most recent Friday
night, somebody faxed over a letter that still, in my estimation,
fails to answer those questions directly. Let me give you an exam-
ple.

Through EPA’s advisory group, State, industry, and environ-
mental stakeholders developed three options for levels of mercury
controls. The advisory panel recommended that EPA perform a
modeling analysis of each of these options. Yet, for the past year
and a half, EPA has failed to conduct this analysis. I asked you
whether you agree that the recommendations for necessary analyt-
ical work made by the EPA’s public advisory group on the mercury
rulemaking should be given substantial weight. All you responded
to me was a general statement, “In any important rulemaking, in-
cluding its mercury regulation, EPA considers a number of impor-
tant factors. . . . All of these factors go into the Agency’s decisions
regarding the appropriate analysis to undertake, for example, in
considering the input of this working group.”

I am looking for a specific answer to that question. Has OIRA
taken a position on whether the EPA should comply with the advi-
sory group’s recommendations? And, if so, what is the position?

Mr. GraHAM. Considered, yes. Substantial weight, not nec-
essarily.

Mr. TIERNEY. I also asked you: “In the mercury rulemaking, does
OIRA support analysis of a full range of regulatory options for con-
trolling mercury?” You replied, “We have indeed encouraged EPA
to perform a rigorous comparison of the cap-and-trade versus
MACT alternatives.”

I wanted to know, and I still want to know, whether OIRA sup-
ports analysis of a full range of regulatory options, including op-
tions more stringent than either of EPA’s proposals. Can I have a
clear answer on that?
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Mr. GRAHAM. Well, full range?

Mr. TiERNEY. Full range.

Mr. GraHAM. OK, the Executive Order 12866 does not require a
full range of all—what do you mean by that, full range?

Mr. TiERNEY. Well, including options that were more stringent
than either of EPA’s proposals.

Mr. GrRAHAM. I think that in the comments that Mr. Johnson
mentioned there are substantial number of comments and analyses
done on proposals more stringent and less stringent than the pro-
posal. By definition, they will in fact be considered.

Mr. TIERNEY. Would you support that they are considered?

Mr. GRAHAM. They will be considered because they are in the
public comment process.

Mr. TIERNEY. Is part of that the advisory group’s recommenda-
tions?

Mr. GrRaHAM. In your question before you asked me whether I
was aware of the specifics of the advisory committee recommenda-
tions, and I told you that I was not. But, ideas and models and rec-
ommendations are part of the public comment process, they will be
considered.

Mr. TIERNEY. Well, Mr. Johnson, I didn’t get that direct inference
from you in the last round of questions with Mr. Van Hollen. Are
you willing to be as direct?

Mr. JOHNSON. Yes. Yes.

Mr. TIERNEY. You will consider and run those models?

Mr. JOHNSON. Whatever is in our public comments, we will con-
sider all of that.

Mr. GRAHAM. Mr. Tierney, those models are already run. Those
are models that were run with the same model that EPA uses, but
outside parties contracting the model. They have run those models
and submitted them as part of the public record.

Mr. TiERNEY. Well, to date they just don’t seem to have given
much credence or much attention.

Mr. JOHNSON. Mr. Tierney, that is why we are putting and iden-
tifying those models and those analyses as part of our Notice of
Data Availability, because we now have them, and there is a wide
range of assumptions and conclusions from those model analyses.
That is why we want people to look at them, comment on them,
and particularly focus on those areas of the assumptions.

Mr. TIERNEY. Well, maybe I am a little cynical, but it seems to
me that you are trying to kill everybody with an overwhelming
amount of information to keep delaying this thing, and I hope that
is not the case. It seems somebody could target this and we could
get right to the bottom of it and we can get some work done here
if you listen to your own advisory working group and you follow it
along and did that. I don’t see that being done; I see trying to
switch from Section 112 to 111. I hope not, but it seems like some-
body welcoming a lawsuit to delay things further under that
premise. If you keep enlarging the amount of information out there
and the work done on this thing, we will never get a rule, and kids
continue to live in a poisoned atmosphere. So, I just hope that is
not the case.
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Mr. GRAHAM. Mr. Tierney, the advisory committee does not have
the authority to require EPA to stay within Section 112 of the
Clean Air Act.

Mr. TIERNEY. I understand that.

Mr. GRAHAM. The administration supports a market-based ap-
proach, and we believe the authority exists under 111. That is per-
fectly adequate to guide the policymaking of the administration.

Mr. TIERNEY. There is a lot of discussion on that, and there
should be even more.

Mr. GRAHAM. We are delighted to have it, sir.

Mr. TIERNEY. Very few people agree with you on that.

Mr. GRAHAM. Absolutely.

Mr. TIERNEY. You have a fringe group on that area. Essentially,
this whole thing has gone on for years under the premise of Section
112. At the last second this administration comes in and takes a
pivot and drives the whole thing in a different direction.

Mr. GRAHAM. That is because this administration believes in
market-based approaches to environmental policy, Mr. Tierney.

Mr. TIERNEY. Would that they believed more in science.

Mr. GRAHAM. We certainly agree that it should be implemented
with science.

Mr. TIERNEY. Then, we would get something done here to stop
kids from being poisoned.

I have one last question I want to go over, if I may. In your role
as Director of OIRA, you have emphasized how important it is for
agencies to incorporate into rulemaking an analysis of the cost the
rule will have on those who have to comply with it and the benefits
of the proposed rule. You have not at all been reticent in strongly
advising agencies on analytical and even science and policy deci-
sions and rulemaking. In this case EPA failed to conduct even the
most basic analysis necessary to understand the cost and benefits
of various control options.

Don’t you agree that EPA should conduct this analysis as rec-
ommended by its own advisory panel?

Mr. GRAHAM. I certainly think they should do benefit analysis of
the rulemaking, including the benefits to children, both the health
benefits and long-term economic benefits to those children.

Mr. TiERNEY. Well, we can only hope that we get some action,
and relatively soon. Thank you.

Mr. OsE. Dr. Graham, to followup on Mr. Tierney’s questions,
have you done a prompt letter to EPA regarding that particular
issue?

Mr. GRAHAM. Have I yet?

Mr. OSE. Yes.

Mr. GRAHAM. No, sir.

Mr. OskE. OK.

Mr. Van Hollen for 1 minute.

Mr. VAN HOLLEN. Thank you, Mr. Chairman.

Dr. Graham, you made a couple comments I wanted to respond
to. I would put it in the form of a question, but we don’t have time.
I also support market-based approaches to many of these issues. I
am an original cosponsor of legislation to do that with respect to
carbon dioxide, as the House cross-file to the McCain-Lieberman
bill on global warming issues. Where it works, the difference here
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we are talking about is mercury. Mercury is listed as a hazardous
pollutant under Section 112 of the Clean Air Act.

Now, under cap-and-trade, as you know, one company, one gener-
ator of pollution can buy the ability to not have to put on the pollu-
tion control equipment. That means that in the immediate sur-
rounding of that area people could be subject to pollution from that.
The difference is we are dealing with mercury, which is described
under Section 112 as a hazardous pollutant. That is why the cap-
and-trade approach is questionable under this particular scenario,
when it is not questionable when you are dealing with pollutants
that have more of an aggregate global impact and are not nec-
essarily toxic at the local level. I think that is why the working
group specifically recommended against a cap-and-trade approach.

So, I am for market-based approaches too, where it makes sense
and where it is in the public health interest, but I am not for it
when it results in people in the immediate area surrounding a
power plant being subject to mercury poisoning.

Mr. GRAHAM. Would you like me to respond? Actually, EPA’s
modeling shows that the largest power plants, the only ones that
may have sufficient mercury to cause a localized problem, in fact
have the largest reductions under the cap-and-trade program and,
hence, provide greater protection for residents near those facilities.

Mr. VAN HOLLEN. That would be great if they decide to exercise
the option to do the pollution control.

Mr. GRAHAM. But, that is what the modeling says, that they will
in fact do that.

Mr. VAN HOLLEN. Then the only question remaining is shouldn’t
we do—from your earlier response to me it sounds like you hadn’t,
but shouldn’t we do all the modeling of all the different options, in-
cluding the options put forward by the working group, to make
sure—the question is whether there are different assumptions in
these models, and what assumptions are being made. It seems to
me that what you are creating, as I understand it, by not doing the
mathematical modeling of the working group, you are creating a
suspicion that doesn’t have to be there, that you are not exercising
your full authority to examine all available options. So, the ques-
tion is, OK, model it and see what the results are, and then com-
pare your results. But, the question is whether all available op-
tions, that reasonable people can agree or based on some reason-
able assumptions, have been modeled so we can reach fair compari-
sons.

Mr. OsSeE. May I suggest that you follow this line of questioning
in writing to the witnesses?

Mr. VAN HOLLEN. Yes. I would be happy to. Thank you. Thank
you, Mr. Chairman.

Mr. OsE. I want to thank this panel. I apologize for the dilemma
of location today. I do appreciate all four of you appearing and pro-
viding testimony. To the extent that we have followup questions,
we will forward them to you as quickly as possible. And, as always,
we appreciate timely responses. The record will be open for 10 days
on this. Believe me, there are additional questions we didn’t get to
due to time constraints.

Gentlemen, thank you. You are excused.

Could we have the second panel gather immediately?
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While we are getting set up for the second panel, I will advise
everybody that the equipment being arrayed here, the setup of that
will continue; it is done to facilitate the hearing that will commence
in this room at 1. If you have any complaints about that, you
should take it to the chairman of the Subcommittee on Energy Pol-
icy, Natural Resources and Regulatory Affairs.

OK, before you sit down, let us get you all sworn in. Please rise.
All six witnesses are at the witness table. Please raise your right
hands.

[Witnesses sworn.]

Mr. OSE. Let the record show all the witnesses answered in the
affirmative.

All right, we are going to change the rules here a little bit, given
our time constraints. We have received each of your written state-
ments, and they have been entered into the record. We have read
each of your written statements. Unfortunately, as opposed to the
normal 5 minute period of time that you are going to have to sum-
marize, we are going to reduce that to 2 minutes for each of you.
Any objections?

All right, our first witness on the second panel is Mr. William
Kovacs, who is the vice president for Environment, Technology and
Regulatory Affairs of the U.S. Chamber of Commerce.

Mr. Kovacs, you are recognized for 2 minutes.

STATEMENTS OF WILLIAM KOVACS, VICE PRESIDENT, ENVI-
RONMENT, TECHNOLOGY AND REGULATORY AFFAIRS, U.S.
CHAMBER OF COMMERCE; TODD O. MCCRACKEN, PRESI-
DENT, NATIONAL SMALL BUSINESS ASSOCIATION; NANCY
MCKEAGUE, SENIOR VICE PRESIDENT, MICHIGAN HEALTH
AND HOSPITAL ASSOCIATION, REPRESENTING THE SOCIETY
OF HUMAN RESOURCE MANAGEMENT; JAMES L. GATTUSO,
RESEARCH FELLOW IN REGULATORY POLICY, THE HERIT-
AGE FOUNDATION; CATHERINE O’NEILL, ASSOCIATE PRO-
FESSOR, SEATTLE UNIVERSITY SCHOOL OF LAW, REP-
RESENTING THE CENTER FOR PROGRESSIVE REGULATION;
AND JOHN A. PAUL, SUPERVISOR, REGIONAL AIR POLLU-
TION CONTROL AGENCY, DAYTON, OH, REPRESENTING THE
STATE AND TERRITORIAL AIR POLLUTION PROGRAM AD-
MINISTRATORS

Mr. Kovacs. Thank you, Mr. Chairman. Without using up too
much of my time, since this is your last hearing, I want to thank
you for all of your efforts over the years.

Mr. Osi. Enough of the obituaries. Get to your subject matter.

Mr. Kovacs. Regulatory reform has been a bipartisan issue for
30 years. Presidents Carter, Bush, and Clinton used executive or-
ders to move the issue forward and examine regulations on a regu-
lar basis. This administration has chosen to use the regulatory
right-to-know, and they have accepted public nominations. It has
been a fine process for us in the sense that it has gotten us to talk
to our members, but the biggest problem with the process is there
are no timely updates and it is very difficult to find out where the
regulations might be in the process. In fact, the Chamber actually
contacted every single person who nominated a regulation, both the
business and environmental groups and other non-profits. Virtually



99

throughout the entire list of nominations, most, 70 percent did not
know where their regulations were in the process and couldn’t
identify how they were moving through; and that is something that
I think can be easily corrected.

You have three tools, very quickly: one, there are the executive
orders, which really do give the President and the agencies the
right to go in and examine the regulations; No. 2, you have now
the public nomination process; and, three, I would just like to re-
fresh everyone’s recollection, you also have Section 610, which was
passed as part of the Regulatory Reform Act, where every single
agency is required to provide a plan for how they are going to sys-
tematically review regulations, and that is something the Congress
hasdhad for oversight for almost two decades and has never really
used.

So, if we are going to make a difference right now in how the reg-
ulatory process is reviewed, I would suggest that Congress and
these hearings show what oversight can do. You would get a lot of
answers to your questions. Two, you have the White House, who
could issue an executive order to enforce Section 610 and tell the
agencies it is serious. And, three, I think as part of the OIRA nomi-
nation process, they could do what is required under 610, and that
is to link it to the unified agenda. If you have all three of those
processes in place, you do have a way in which, over a regular
basis—and that is the key, regular, systematic basis—Congress
could ask the agencies to undertake the 610 reviews and to under-
take the nominations; and that way we don’t worry, 4 or 5 years
later, that we didn’t get the kind of information we need.

Thank you.

[The prepared statement of Mr. Kovacs follows:]
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STATEMENT OF WILLIAM L. KOVACS
VICE PRESIDENT
U.S. CHAMBER OF COMMERCE
BEFORE THE
COMMITTEE ON GOVERNMENT REFORM
SUBCOMMITTEE ON ENERGY POLICY, NATURAL RESOURCES AND
REGULATORY AFFAIRS
U.S. HOUSE OF REPRESENTATIVES
ON THE SUBJECT OF “WHAT IS THE BUSH ADMINISTRATION’S RECORD IN
REGULATORY REFORM?”
NOVEMBER 17, 2004

Mr. Chairman and members of the subcommittee, thank you for inviting me here today to
testify about the Office of Management and Budget’s (OMB) efforts to improve the quality of
federal regulations by obtaining public nominations of federal rules that should be reformed,
revised, or eliminated. Iam William Kovacs, Vice President of Environment, Technology, and
Regulatory Affairs at the U.S. Chamber of Commerce (U.S. Chamber). The U.S. Chamber is the
world’s largest business federation, representing more than three million businesses of every
size, sector, and region. More than 96% of the U.S. Chamber’s members qualify as small
businesses.

The U.S. Chamber cares deeply about the cost and quality of federal regulations, and
believes firmly that every federal agency should periodically review and assess the continued
need for, and relevance of, the rules it enforces. Before beginning, it is worth noting that the cost
of federal regulations have become truly staggering. According to a widely cited report
sponsored by the United States Small Business Administration’s Office of Advocacy (SBA’s
Office of Advocacy), the annual cost of all federal regulations is estimated to be $843 billion.!
This amount is only $17 billion more than all federal discretionary spending in 2003,% and $144
billion less than all individual income taxes paid in 2003.° The annual cost of environmental
regulations alone is $197 billion,* which is $3 billion more than all corporate income taxes that
were paid in 2003.> The impact of federal regulations is especially severe on small businesses.
For example, the SBA’s report shows that the annual cost of all federal regulations is, on a per
employee basis, $6,975 for firms with fewer than 20 employees—nearly 60% higher than the
$4,463 for companies with 500 or more employees.®

' W. Crain and T. Hopkins, The Impact of Regulatory Costs on Small Firms, Report RFP No. SBAHQ-00-R-0027
for The Office of Advocacy, U.S. Small Business Administration (July 2001).

% See Table 8.7 - Outlays for Discretionary Programs: 1962 — 2009; Budget of the United States Government - Fiscal
Year 2005, Historical Tables.

* Treasury Department Gross Tax Collections: Amount Collected by Quarter and Fiscal Year, 1987 ~ 2004. SOI
Bulletin, Historical Table. Excel ver. 4. Issued Quarterly, Internal Revenue Service, Statistics of Income Division.

* Ibid, Footnote 1, Page 25.

* Ibid, Footnote 3.

¢ Ibid, Footnote 1, Page 3.
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In my testimony today, I want to make three key points:

1) Repeated attempts have been made over the years by presidents and Congress
alike to require federal agencies to periodically review, revise, and, when
appropriate, eliminate unnecessary regulations, but these efforts have met with
limited success.

2) OMB’s current public nominating process is valuable, but its lack of transparency
makes it difficult, if not impossible, to determine what is being done with the
nominations.

3) It is very important that these efforts at regulatory reform continue and become
ingrained in agency practices.

L REPEATED ATTEMPTS HAVE BEEN MADE OVER THE YEARS BY PRESIDENTS AND
CONGRESS ALIKE TO REQUIRE FEDERAL AGENCIES TO PERIODICALLY REVIEW,
REVISE, AND, WHEN APPROPRIATE, ELIMINATE UNNECESSARY REGULATIONS, BUT
THESE EFFORTS HAVE MET WITH LIMITED SUCCESS

In seeking to confront the growing cost, complexity, and burden of federal regulations,
there have been a number of attempts to require federal agencies to periodically evaluate the
continued benefit and value of federal regulations. These efforts are commonly referred to as
regulatory “look back” requirements’ and have been initiated through a variety of executive
orders, statutory provisions, and OMB directives.

A. Executive Orders

Over the years, several presidents have required federal agencies to periodically review
existing regulations to determine whether they should be modified or eliminated. These efforts
are documented in a series of reports issued by the General Accounting Office (now known as
the Government Accountability Office) (GAO) to a Senate subcommittee in the late 1990s® As
GAO reported:

. These efforts began when President Carter issued Executive Order 12044, Improving
Government Regulations, in 1978. The Executive Order established requirements for the
centralized review of regulations, the preparation of regulatory analyses, and the
consideration of alternatives, and also required federal agencies to “periodically” review
their existing regulations.’

7 7,

7 See, for example, Sti Smarter Reg : 2002 Report to Congress on the Costs and Benefits of
Regulations and Unfunded Mandates on State, Local, and Tribal Entities, Office of Management Budget, 2002,
Pages 70-71.

8 Statement of L. Nye Stevens to Government Affairs Subcommittee on Financial Management and Accountability,
GAO/T-GGD-96-185, September 25, 1996, Pages 14-16.

? Ibid, Footnote 8. Executive Order 12044, Improving Government Regulations, stated that the periodic review of
regulations was necessary to determine: whether the regulations are as clear and simple as possible; achieve
legislative goals effectively clearly and efficiently; and do not impose unnecessary burdens on the economy,
individuals, private organizations, or State and local government. See, 43 Federal Register 12661 (March 24, 1978).
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. The process continued in 1992 when President Bush sent a memorandum to all federal
agencies calling for a 90-day moratorium on new proposed regulations. During this time
the agencies were to “evaluate existing regulations and programs and to identify and
accelerate action on initiatives that will eliminate any unnecessary regulatory burden or
otherwise promote economic growth.”®

. In 1993, President Clinton enhanced this ?rocess with the issuance of Executive Order
12866, Regulatory Planning and Review.'! Section 5 of the order requires that each
federal agency, beginning in 1994, submit a program to OMB’s Office of Information
and Regulatory Affairs (OIRA) to “periodically review its existing significant re%ulations
to determine whether any such regulations should be modified or eliminated ...”"

. President Clinton also ordered a “page by page” review of all regulations in 1995,
seeking to “eliminate or revise those that were outdated or in need of reform.”"

While well intentioned, none of these presidential efforts has resulted in a systematic
review, identification, and elimination of burdensome or outmoded federal regulations. Indeed,
nearly all of the items listed in the spring 2004 edition of the Unified Agenda of Federal
Regulatory and Deregulatory Actions'* (Unified Agenda) involve new regulatory proposals, and
the Unified Agenda does not even list existing regulations subject to review under Section 5 of
Executive Order 12866.

B. Section 610 of the Regulatory Flexibility Act

By far, the most widely cited statutory “look back” requirement for federal agencies is
Section 610 of the Regulatory Flexibility Act of 1980 {Regulatory Flexibility Act).” Section
610 of the act specifically requires each federal agency to develop a plan for the periodic review
of regulations that have, or will have, a significant economic impact on a substantial number of
small entities. The purpose of the review is to determine whether each rule should be retained,
amended, or rescinded (consistent with the objectives of the underlying statute) to minimize its
impact on small entities.

Under the Section 610 review process, each federal agency must publish annually in the
Federal Register a list of the existing rules that it plans to review in the coming year.'® Agencies
are required to describe the rules, note why they are needed, and invite public comment on them.

¥ Toid.

" Toid.

'2 58 Federal Register 51735 (September 30, 1993). According to Executive Order 12866, Regulatory Planning and
Review, all significant regulations selected for review are required to be included in the agency’s annual Regulatory
Plan, which becomes incorporated into the Unified Agenda of Regulatory and Deregulatory Actions (Unified
Agenda). The review of existing rules under Execuative Order 12866 applies to all “significant” regulations, which
encompass a broad range of rules affecting businesses of all types and sizes.

3 Ibid, Footnote 8.

" See, httpe/feur_ cs.umass.edw ua, Spring 2004/databases htmi.

Y 5U.S8.C. 601 et seq

' While Section 610 does not require federal agencies to use the Unified Agenda for these notices, most agencies do
because it is a convenient way to compile and publish this information.
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The agencies must consider the continued need for the rule, any public complaints/comments
received from the public about the rule, the rule’s complexity, whether it overlaps, duplicates, or
conflicts with other rules, and any conditions that have changed since the rule’s adoption.
Section 610 also requires that all rules in existence at the time the law became effective, 1980,
must be reviewed within 10 years (i.e., January 1, 1991), and that any new rule must be reviewed
within 10 years of the date it became effective.

Like the presidential efforts to require federal agencies to review and eliminate outmoded
regulations, Section 610 has been widely perceived as ineffective for reviewing existing
regulations. For example:

. In the late 1990s, GAO conducted a series of studies on agency compliance with Section
610, and concluded that agency compliance was inadequate.”” GAO found that agencies
were confused about which rules were covered by Section 610. Agencies were also
confused about how, and when, to assess the economic impact of rules, and how to
provide proper public notice about the reviews being conducted. GAOQ also noted that
various terms applying to Section 610, such as “significant economic impact” and
“substantial number of small entities,” were unclear and needed clarification.

. Another study, sponsored by the SBA’s Office of Advocacy,'® concluded that Section
610 “has been the weakest and least utilized provision of the [Regulatory Flexibility
Act].”"® Specifically, the report notes that few of the total number of rules in existence
are actually reviewed. Further, the reports notes that Section 610 does not specifically
require any regulatory changes and the law’s public participation provisions have been
ineffective. The report recommends the creation of a database where all rules that
significantly impact small entities (either because they currently have, or previously had,
a significant economic impact on a substantial number of small entities) can be listed, and
for SBA’s Office of Advocacy to issue an annual score card of agency compliance.”

C. OMB’s Regulatory Reform Nominating Process

Under the current Bush administration, OMB has sought to identify regulatory reform
suggestions through a process of direct public nominations. While OMB could use Section 5 of
Executive Order 12866, which requires the periodic review of existing regulations, OMB has
relied instead on authority granted by Congress under the Regulatory Right-to-Know Act?! The
Regulatory Right-to-Know Act requires OMB to issue an annual report to Congress on the costs
and benefits of regulations, including recommendations for reform. OMB has candidly

17 Ibid, Footnote 8.

'® An Evaluation of Compliance with the Regulatory Flexibility Act by Federal Agencies, CONSAD Research
Corporation, April 15, 2001 (Revised July 16, 2001).

¥ It should be noted that several of the reforms recommended by GAO and the SBA’s Office of Advocacy-
sponsored study have been implemented, including the creation of an index of Section 610 reviews in the Unified
Agenda, the issuance of a compliance guidance by SBA’s Office of Advocacy, and better coordination between
SBA’s Office of Advocacy and OIRA (as a result of Executive Order 13272, Proper Consideration of Small Entities
in Agency Rulemaking).

* Ibid, Footnote 16, Pages 59-60.

21 31 U.S.C § 1105 note, Pub. L. 106-554, § 1(a), December 21, 2000.
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acknowledged that “while broad reviews of existing regulations have been required [under
previous and existing Executive Orders], they have met with limited success.” For this reason,
OMB stated that it would establish a “modest process” for accepting public nominations of
agency rules to review and improve.> Accordingly:

. In 2001, OMB requested nominations of regulations “that if rescinded or changed would
increase public welfare by either reducing costs or increasing benefits.”* In response,
OMB received 71 reform nominations from a variety of stakeholders and academic
institutions. Of these, 23 were designated by OMB as “high priority” reform candidates
and forwarded to the respective federal agencies for action.

. In 2002, OMB requested public nominations of burdensome regulations and guidance
documents to reform, rescind, or revise. OMB noted that it was particularly interested in
nominations from three specific areas: 1) reforms to existing regulations that, if adopted,
would increase overall net benefits to the public (including extending or expanding
existing regulatory programs, simplifying or modifying existing rules, or rescinding
outmoded or unnecessary rules); 2) regulations, gnidance documents, and paperwork
requirements that impose especially large burdens on small entities; and 3) problematic
guidance documents that should be reformed. > OMB received some 1,700 comments
from a broad cross-section of interested parties. The nominations encompassed some 316
individual regulations and guidance documents across 26 federal agencies.?

. Finally, in 2004,>” OMB specifically requested nominations of regulations and paperwork
burdens that had a negative impact on manufacturing (especially those negatively
impacting small and medium-sized businesses). OMB has yet to post the full list of
nominations on its Web site, so it is not clear how many individual nominations were
received, or how many are duplicates from previous years.

For the reasons described in the following discussion, the OMB effort has been one of
limited success.

22 Ibid, Footnote 7, Page 70.

> Ihid. Page 71.

** Making Sense of Regulation: 2001Report to Congress on the Costs and Benefits of Regulations and Unfunded
Mandates on State, Local, and Tribal Entities. Office of Management Budget, 2002, Page 4.

B Draft Report to Congress on the Costs and Benefits of Regulations, 67 Federal Register 15015 (March 28, 2002).
% Because OMB received so many nominations in 2002, it divided the reform candidates into three categories:
Category 1 included nominations already undergoing agency review (including some of the 2001 submissions);
Category 2 included nominations of independent agencies (not subject to OMB oversight); and Category 3 included
nominations that were forwarded to executive branch agencies for evaluation (and possible action). OMB forwarded
all of the nominations to the respective agencies for review, but specifically asked them to evaluate and prioritize the
“Category 3” nominations. OMB established a specific timeframe within which the agencies were asked to respond.
¥ In 2003, OMB did not request public nominations of reform candidates, but rather sought comment on its revised
Circular A-4, Regulatory Analysis, for conducting regulatory impact analysis.
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1I. OMB’S CURRENT PUBLIC NOMINATING PROCESS IS VALUABLE, BUT T8 LACK OF
TRANSPARENCY MAKES IT DIFFICULT, IF NOT IMPOSSIBLE, TO DETERMINE WHAT IS
BEING DONE WITH THE NOMINATIONS

The OMB nominating process, while valuable, suffers from two basic deficiencies: 1) the
review process lacks transparency; and 2) OMB fails to provide the public with timely updates
about the status of nominations.

For example, OMB provided an update on the 2001 “high priority” nominations in its
final 2003 report, but the update includes only a few brief sentences about each nomination,
making it difficult to know how the nominations are being reviewed, what transpired in the
review process, or where things stand with respect to the completion of the process. In addition,
the information provided is dated (now more than a year old), making it useless to rely upon and
no doubt leading to duplicate nominations of the same regulations in succeeding years. The
information provided about the active 2002 nominations suffers from the same drawbacks, and,
as noted previously, OMB has not yet posted a list of the manufacturing-related nominations
submitted in 2004.

To ascertain the current status of the OMB nominations, last summer the U.S. Chamber
contacted all of the nominators of the active nominations from 2001 and 2002 and requested an
update on the status of their nominations. While some of the nominators were familiar with their
nominations, many did not know what had been done with them and were, not surprisingly,
frustrated with the entire process. This hardly instills confidence that regulatory reform is being
taken seriously or will succeed.

III.  ITIS VERY IMPORTANT THAT THESE EFFORTS AT REGULATORY REFORM CONTINUE
AND BECOME INGRAINED IN AGENCY PRACTICES

The U.S. Chamber believes that it is important to require every federal agency to
periodically review its existing regulations to assess their continued benefit and value. This vital
effort should continue and be strengthened to ingrain the practice of periodic review into federal
agency procedures. However, it seems obvious that the difficulty of imposing retroactive
regulatory review requirements on federal agencies has been underestimated. There appears to
be greater resistance to this process on the part of federal agencies than many believed would
arise. That said, there are still a number of specific reforms that could be undertaken to improve
and strengthen the process. Specifically:

A. What Congress Could do Today

. Congress should maintain vigorous oversight of agency compliance with Section
610. Congressional committees should insist that federal agencies under their
jurisdiction identify regulations in need of review, report to Congress on when
these reviews will take place, and provide information on the results of the
reviews.
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Congress should clarify that every regulation must undergo a Section 610 review
if the regulation had a significant economic impact on a substantial number of
small entities: 1) when the rule was first promulgated; or 2) during the 10-year
timeframe for review established by Section 610. Congress should not accept the
excuse that agencies are confused as to the timing for the reviews and should
make the timing for reviews very clear.

B. What the SBA Office of Advocacy Could do Today

The SBA’s Office of Advocacy should incorporate Section 610 training into the
current Regulatory Flexibility Act training it is performing in accordance with
Executive Order 13272, Proper Consideration of Small Entities in Agency
Rulemaking.

The SBA’s Office of Advocacy should maintain on its Web site a list of Section
610 reviews currently underway, and include a hyperlink to the regulation in the
Unified Agenda. The inclusion of an index of Section 610 reviews in the Unified
Agenda has been an important reform that has increased the visibility of the
Section 610 review process.

The SBA’s Office of Advocacy should prepare a score card on Section 610
compliance, including recommendations for reform.

C. What the White House and OMB Could do Today

The president should issue an executive order requiring that any significant
regulation, as defined by Executive Order 12866, be reviewed within 10 years of
its promulgation, and should include a formal regulatory impact analysis (in
accordance with OMB Circular A-4, Regulatory Analysis). The regulatory
impact analysis should consider whether initial cost and benefit forecasts were
accurate, and assess the expected future costs and benefits of the rule, as well as
any feasible alternatives.

OMB should continue its public nominating process as an interim measure, but it
must provide more timely, accurate, and transparent information on the status of
the regulatory nominations.

OMB should post all of the nominations it receives on its Web site, and provide
timely status reports about them. Further, any items slated for action by OMB, or
by an agency, also should be posted in the Unified Agenda, with a hyperlink to
the OMB Web site list.

OMB should also issue formal guidance to federal agencies about how agencies
should review regulatory nominations, and provide specific criteria to be used to
assess the merits of each nomination.
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. OMB should require that a separate index of active OMB nominations be
included in the Unified Agenda, as has been done with Section 610 reviews.

CONCLUSION

There has been a long-standing effort to require every federal agency to periodically
review the continued need for, and relevance of, the rules it enforces. This process is critical to
ensuring that regulations are sound, balanced, and cost-effective. Congress must not abandon its
oversight role in this area, particularly since reform efforts led by OMB are subject to change
with each new administration’s personnel and priorities. Accordingly, the U.S. Chamber
applauds the subcommittee for holding this hearing today. It is abundantly clear that
burdensome, costly, or outmoded rules greatly impede the ability of businesses to create new
jobs or offer better benefits to their employees.

The U.S. Chamber is grateful for the opportunity to present its views and
recommendations about this important topic.
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Mr. Osk. I thank the gentleman, and for his attempt at kind
words. I didn’t mean to be rude; I have just got to move.

Mr. McCracken for 2 minutes.

Mr. McCRACKEN. Thank you very much. I will try to be very
brief as well, and condense my statements.

Bottom line, I represent the small business community; I am the
president of the National Small Business Association. Fundamen-
tally, what I think this hearing is about, and what we are all try-
ing to achieve, is instead of constantly looking at all the new rules
coming down the pike, and how to keep them in check and how
they can be made to be usable and achievable by the small busi-
ness community, it is at least as important, if not in some cases
more important, to continue to look at what is already on the
books, to see how they can be revised, simplified, and done away
with in some cases. That is usable.

As Mr. Kovacs mentioned, we have had on the books for more
than 20 years the Section 610 review, which has been almost en-
tirely not complied with. That is why we have been pleased, the
last few years, the administration has adopted this process for ac-
cepting nominations, so that we can at least begin to do some level
of review of the regulatory burden that the small business commu-
nity faces.

So, I am loathe to criticize or to suggest that is a bad idea, be-
cause it is certainly a big step forward from where we have been,
but we think there is a lot more than can be done in that process.
It is clear to the typical juror that perhaps, I would think, that the
OIRA may need a few more resources. We constantly hear how
they are overburdened, and it is not hard to see that there is some
validity to that charge. We also think, though, as Mr. Kovacs said,
that there is a significant role for Congress to play here as well.
If Section 610 review were coupled with meaningful oversight, par-
ticularly by the authorizing committees of the agencies, that those
various agencies report to, I think that we could see an enormous
impact and sort of get the attention of those agencies.

The other thing that I would—and these are very brief re-
marks—point to is something that a lot of speakers have hit on
today, which is the visibility of the process, the ease with which we
can find out how this review is actually happening. I mean, some
of that was illustrated earlier in the last panel, where even the
head of OIRA has a hard time presenting all the information that
you might expect. Now, how can a citizen or a trade group out
there that submitted comments expect to know what in the world
is happening to those comments?

But, in closing, I really appreciate all that this subcommittee has
done over the last few years in moving this ahead, and we look for-
ward to more work. Thank you very much.

[The prepared statement of Mr. McCracken follows:]
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Thank you, Chairman Ose, Ranking Member Tierny, and members of the committee. As
president of the National Small Business Association (NSBA), I am pleased to join the
distinguished Chairman for his last hearing on this very important issue. Over the last 2 years,
NSBA has testified before you 4 times and worked side-by-side with your staff to pursue our
common goal of regulatory reform for small business.

NSBA is the nation’s oldest nonpartisan small business advocacy group, reaching more than
150,000 small businesses across the country. In May of 2004, we submitted comments on the
Draft 2004 Report to Congress on the Costs and Benefits of Federal Regulations issued by the Office of
Management and Budget (OMB). While keeping our scope broad and urging the need for a
strong OMB and even stronger Office of Advocacy to ensure that regulators understand small
business’s need for regulatory restraint, we focused on two specific issues we have found
particularly troubling for our members; Toxic Release Inventory (TRI) and No-Fax Regulation.
For purposes of my testimony, I'd like to also address the 800-pound gorilla we like to call the
IRS, and the massive regulatory burden imposed through the complex and outdated tax code.

Background

We all know what the numbers say: federally mandated paperwork equates to 8 billion hours
with the IRS accounting for 80 percent of that figure. The Small Business Administration
reports that the average per-employee cost of all federal regulation for companies with fewer
than 20 employees is approximately $6,975, 60 percent higher than what large companies pay.
In many cases, paperwork is a burden imposed after a business enterprise has taken steps to
comply with the regulation in question.

By their very nature, unnecessary federal regulation and paperwork burdens discriminate
against small businesses. Without large staffs of accountants, benefits coordinators, attorneys,
or personnel administrators, small businesses are often at a loss to implement or even keep up
with the overwhelming paperwork demands of the federal government. Big corporations have
already built these staffs into their operations and can often absorb a new requirement that
could be very costly and expensive for a small business owner.

As I mentioned earlier, NSBA has participated in various hearings with this committee as well
as with the Small Business Committee. Based on those hearings, there is an apparent lack of
accountability and oversight for many of the regulatory actions taken by agencies. The Draft
Report by OMB is important and necessary as a means to examine the benefits and costs of
various regulations. That being said, NSBA believes that the Draft Report could stand to be
more comprehensive and inclusive of small business issues. Of all Federal regulations finalized
in 2003, the Draft Report examined less than 2 percent due to standards regarding major vs.
non-major rules and transfer rules. Furthermore, independent agency rules were also exempted
from the Draft Report. We believe that information regarding cost-benefit analysis on non-
major rules as well as those from independent agencies would be helpful in getting a firm grasp
on the overall burden imposed on small businesses.

That being said, 1 acknowledge the difficult job OMB, and especially Dr. Graham as the
Administrator of the Office of Information and Regulatory Affairs (OIRA), has ahead of it in
working to reduce the regulatory burden. As OMB is an office with limited resources, I can
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certainly understand the tenuous position that exists in attempting to take-on broad regulatory
reform. But it must be done.

Toxic Release Inventory (TRI) - Environmental Protection Agency (EPA)

A painful thomn in the side of many small manufacturers, TRI has significantly reduced
thresholds on reporting for usage of certain chemicals and releases. This is an annual process
that is incredibly time consuming, complex and costly. In April of 2003, NSBA member Vic
Schantz testified before this committee on the problems he faces in dealing with the TRL

Mr. Schantz owns and operates a 130-year-old family-owned pipe-organ building business that
was started by his great grandfather. Their annual sales volume is $7.5 million, and they build
about 20 custom-designed, hand crafted instruments per year. Due to the nature of his business
and his minimal use of lead, he has been affected by the EPA Toxic Substances Reporting
Inventory (TRI). This mandated report that was due in June 2003 for the first time caused great
headaches for Mr. Schantz. Due to EPA’s lowering of the threshold for reporting from 10,000
Ibs. of lead used per year in a business to a mere 100 Ibs. per year, Mr. Schantz now faces a
significantly increased paperwork burden. Through their Web site, which includes 195 pages of
instruction on how to complete the two different forms, the EPA estimates that both forms will
take approximately 82 hours combined, to complete. Mr. Schantz charges clients $50.00 per
hour for labor costs. That amounts to $4,100 additional cost to report on lead usage that is just
barely over the minimum level. In an environment that is still caustic for small manufacturers,
surely the administration doesn’t intend to create additional barriers to doing business in the
us.

The EPA is continuing to examine the issue, and we applaud that, however NSBA believes not
enough is being done to help entrepreneurs like Vic Schantz. With 2002 TRI reporting on Form
R creating nearly 3.8 million total hours of paperwork burden for industry, it is no wonder
OMB has directed EPA to more closely examine methods to improve this rule. As a small
business advocate, NSBA is willing to voice our concerns with the EPA’s TRI regulations. 1do,
however want to offer our praise to EPA as they are currently examining ways to reduce the
burden caused by TRI to small business. I encourage further discussion on the issue and would
support action taken to effectively raise thresholds for small businesses, and allow for
simplified reporting as “no significant change" where applicable.

No-Fax Regulation (Telephone Consumer Protection Act of 1991) ~ Federal Communications
Commission (FCC)

The regulations regarding no-fax were published in June of 2003 from the FCC would force any
small business or association to maintain a written statement of consent from customers to
receive faxes from that business or association. As anyone in business knows, the fax machine
is an important tool for communicating. NSBA recommended that the rule be withdrawn or
language changed from “written consent” to “previous existing business relationship”. The
FCC recently released a continuing resolution extending the stay on that rule. As it currently
stands, the FCC has extended the date for businesses to have on file written consent in order to
fax individuals back to June 30, 2005.
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While the OMB has expressed concern over this rule, it is now in the hands of Congress. The
House of Representatives has passed H.R. 4600, the "Junk Fax Prevention Act", and the Senate
Commerce Committee approved S. 2603, a companion bill, but the Senate has yet to act. I thank
you for your action on H.R. 4600 and hope that your counterparts in the Senate will act as well.

Tax Simplification

Though not an integral part of our comments submitted to the OMB earlier in the year, | cannot
in good conscience sit here and talk about regulatory reform and paperwork reduction without
mentioning the crushing burden imposed by the IRS. Again realizing that my comments are
most likely a better fit for another comunittee, it is so important to note again and again, that the
IRS accounts for 80% of the paperwork burden Americans face. As NSBA board member and
CPA Paul Hense told this committee earlier this year, the underlying problem with tax
paperwork is a painfully complex tax code. While he jokingly applauded that complexity as
driving business to his door, he knows first-hand as an accountant, a small business owner and
small business advocate that something must be done.

NSBA has historically supported fundamental tax reform. The tax code as it currently exists is
unacceptable. Compliance costs are a dead weight loss to the economy. Complexity harms
those looking to create businesses and aids those looking to avoid paying their fair share. The
code decreases our national competitiveness and exposes us to international tax disputes like
the Extraterritorial Income Exclusion Act rewrite recently passed after much debate and
contention.

It is understandably difficult for Congress to resist trying to fix small parts of the code in fits
and starts. Many organizations like our own have legitimate quarrels with the IRC. However,
the continuation of small fixes only further degrades the entire system. Many proposals before
Congress provide for fundamental tax reform that would vastly reduce compliance costs for
individuals and businesses while collecting government revenues in a more efficient manner
than we have today.

A better approach would be the adoption of the Fair Tax. The Fair Tax would repeal the entire
IRC and replace it with a single rate national sales tax on the purchase of all new goods and
services at the final point of consumption, while providing a rebate to families equal to the cost
of essential goods and services. The Fair Tax would collect the same amount of tax revenue as
current law while allowing consumers to see the actual cost of government with every
purchase. The Fair Tax would do away with complicated tax returns and depreciation tables
freeing individuals to spend their time more wisely.

Fundamental tax reform is an important goal for the future. I hope that members of this
committee, while focusing on the important task of reducing regulatory burden, keep the
ultimate goal of tax reform in mind.

Conclusion
The regulatory climate we find ourselves in today is not easy or welcoming to small businesses.
We support strong OMB oversight of the Federal agencies’ rule-making process. The work
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done by Dr. John Graham in the Office of Information and Regulatory Affairs is certainly a good
start, but not enough has been done. Dr. Graham has testified before this committee on a
number of occasions, and commented that it is not OIRA’s duty to police the agencies’
compliance with paperwork and regulatory reduction. While that may or may not be the case,
there has got to be somebody within the federal government who can and will ensure that small
business is not being exploited by regulators who simply do not understand the results of their
actions.

It is NSBA’s goal that some of the very helpful laws passed can be realized and fully complied
with. The Regulatory Flexibility Act (RFA) directs federal agencies to consider the impact of
new regulations on small businesses and analyze alternatives that would minimize impact on
small-businesses and make those alternative analyses available for public comment. The first
law to address the issue, the RFA was followed by the Small Business Regulatory Enforcement
Fairness Act (SBREFA) which gives the Chief Counsel for the Office of Advocacy authority to
file amicus briefs on behalf of small business when an agency is non-compliant with the RFA as
well as mandating issuing agencies to provide compliance assistance with any proposed rule.
Finally, the Small Business Paperwork Relief Act (SBPRA) requires the Office of Management
and Budget (OMB) to publish an annual list of compliance assistance resources, mandates each
federal agency to establish a single point of contact to act as a liaison for small business, and to
work on paperwork reduction.

It is clear to me that Congress has a grasp on the significant problem regulatory and paperwork
burden poses for small businesses. You have passed laws, created and strengthened the Office
of Advocacy which serves as federal government's primary watch-dog for small businesses, and
continue to ask the tough questions. Yet we continue to see regulations promulgated that are
not in compliance with the aforementioned statues and unduly harm small business. Agency
compliance is a must.

Representing small businesses across the country, 1 can tell you that the diligence of this
committee in reforming the regulatory climate is not only appreciated, but needed. Small
business owners ought to be given the latitude to do what they do best: create jobs. Regulatory
burdens that force Vic Schantz to read through 195 pages to understand how to complete a form
is not only preventing him from growing his business, it is preventing him from carrying on a 4-
generation tradition passed down through his family.

In the Chairman’s statement addressing the Administration’s Record in Relieving Burden on
Small Business, January 28, 2004, Chairman Ose stated that, “As a former owner of various
small businesses, I am especially disappointed.., Congress wants and America’s small
businesses deserve results - fewer hours spent on government paperwork and lower
compliance costs to increase productivity for job creation.” We couldn’t agree more.

1'd like to thank you in particular, Chairman Ose for your continued dedication and attention to
small business, our members are better off because of the work you and your staff have done. It
has been NSBA’s pleasure to work with you over the past years and we wish you all the best in
your future endeavors.

1 thank you for your time and welcome any questions the committee may have for me.
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Mr. OsE. I thank the gentleman.

Our next witness is Ms. Nancy McKeague, senior vice president
for Michigan Health and Hospital Association.

Ma’am, you are recognized for 2 minutes.

Ms. McCKEAGUE. I am here specifically to discuss with you the
Family and Medical Leave Act and the problems which have re-
sulted in the workplace for us attempting to abide by the regula-
tions. I am assuming, for the sake of brevity, that you are familiar
with the FMLA. And I would like to tell you that our members be-
lieve that the FMLA has made an important contribution by pro-
viding a supportive environment for employees and their families
in their time of need.

As the mother of six children, and as someone who has person-
ally utilized leave under the FMLA, I support the intent of the law.
However, the spirit of the law has been undermined when the com-
plexities of the statute have left employers guessing how best to
comply with it, while still leaving employees guessing as to what
leave is protected under interpretations I don’t believe Congress
ever considered.

In enacting the FMLA, Congress stated that the term “serious
health condition” is not intended to cover short-term conditions for
which treatment and recovery are very brief, recognizing that it is
expected that such conditions will fall within the most modest sick
leave policies. The DOL regulations as originally developed, how-
ever, do not follow Congress’s intent.

Unfortunately, the real victims of this confusion are the employ-
ees themselves. The most prevalent method used by employers to
cover work during FMLA leave is to assign it temporarily to other
coworkers. With the FMLA interpretations requiring little or no no-
tice, this often results in requiring unscheduled overtime by co-
workers. Work coverage for questionable, unscheduled leave ab-
sences has been especially challenging in the health care arena,
where adequate coverage with qualified staff can involve issues as
critical as life or death. Employee morale issues are also extremely
important in the hospital setting, and my understanding is that
DOL also has some public comments on that point.

I have attached a chart to my testimony, which is also displayed
here, which I will leave you to take a look at as you see fit. But,
I would like to note that our compliance involves 69 regulations
and 29 processes, and may require us to process up to 17 docu-
ments for a single leave situation. The FMLA’s implementing regu-
latory interpretations issued by the previous administration have
left employers and HR professionals struggling with management
of intermittent leave, communications with physicians, and difficult
determinations as to whether a serious health condition exists
within the meaning of the FMLA.

There are additional information and examples of specific in-
stances in my written testimony, Mr. Chairman, and I would be
glad to respond to any questions.

[The prepared statement of Ms. McKeague follows:]
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Mr. Chairman and Members of the Subcommittee:

Good morning. I am Nancy McKeague, Senior Vice President of the Michigan Health and
Hospital Association (MHA). Located in Lansing, Michigan, the MHA represents Michigan’s
nonprofit community hospitals and health systems in the legislative and regulatory process. Our
mission is to advocate for Michigan’s hospitals and the patients they serve. [ am also here today
representing the Society for Human Resource Management (SHRM), and the SHRM-founded
Family and Medical Leave Act (FMLA) Technical Corrections Coalition. SHRM and the
Coalition commend the members of the Subcommittee for their interest in the important issues of
regulatory reform and paperwork inflation.

The membership of MHA includes all 145 nonprofit acute care community hospitals in
Michigan, along with 18 health systems and affiliated clinics, nursing homes and other facilities.
Michigan is the last state in the nation where all of the acute care hospitals are nonprofit, a
heritage of which we are most proud. In fiscal year 2002 our hospitals provided nearly $994
million in uncompensated health care, and more than $220 million in reduced-fee or free
programs and services. In addition to the nearly 200,000 people we employ directly, we are
privileged to have 37,000 hospital volunteers. More information about the MHA can be found at

SHRM is the world's largest association devoted to human resource management. Representing
more than 190,000 individual members, the Society serves the needs of HR professionals by
providing the most essential and comprehensive set of resources available. As an influential
voice, SHRM is committed to advancing the human resource profession to ensure that HR is an
essential and effective partner in developing and executing organizational strategy. Founded in
1948, SHRM currently has more than 500 affiliated chapters within the United States and
members in more than 120 countries. Visit SHRM Online at www.shrm.org.

The FMLA recordkeeping and notification requirements have historically been of great concern
to SHRM members, since they are charged with implementing the FMLA in large and small
companies across the nation. SHRM has long recognized its special responsibility to encourage
compliance with the FMLA. SHRM welcomes opportunities to educate members of Congress
on the FMLA since our members have experienced numerous difficulties in their good faith
efforts to comply with its record keeping and notification requirements.

In 1997, SHRM founded the FMLA Technical Corrections Coalition (www.fixfmla.org) which is
a diverse, broad-based nonpartisan group of leading companies of all sizes and associations.
Members of the Coalition are fully committed to complying with both the spirit and the letter of
the FMLA and strongly believe that employers should provide policies and programs to
accommodate the individual work-life needs of their employees. At the same time, the Coalition
believes that the FMLA regulations should be improved by streamlining compliance and
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climinating administrative problems in order to better protect the employees Congress aimed to
assist when the FMLA was enacted.

L The FMLA: Ripe for Regulatory Review
A. Background on FMLA Interpretation Problems

Certainly, the FMLA has made an important contribution by providing a supportive environment
for employees and their families in a time of need. The spirit of the law, however, is not well
served when the complexities of the statute leave employers guessing how to best comply with it
as well as leave employees guessing what leave is protected under ever-changing legal
interpretations.

Through SHRM, HR professionals desire to work closely with regulators and others to clarify
the original intent of the law so that it more effectively protects the employees Congress intended
to assist. MHA hospitals are often the largest employer in the communities where they are
located and, as a result, ave able to set an example for other employers. At the same time, MHA
hospitals have a unique perspective on, and understanding of, the special challenges of medical
leave — both for employers and patients. I am also aware of the enormous FMLA compliance
challenges confronting smaller employers.

The FMLA is a prime example of a very well intended law, which has resulted in unnecessary
confusion and litigation because of problematic regulatory interpretations and inconsistent
guidance. The FMLA interpretations are vague and contradictory. The Department of Labor’s
(DOL) final FMLA implementation regulations became effective for private sector employers on
April 6, 1995, The FMLA was enacted to allow eligible employees up to twelve (12) weeks of
unpaid leave for birth or adoption, or foster care (family leave) or for the “serious health
condition” of the employee, the employee’s child, or the employee’s spouse (“medical” leave).
The “family” leave part of the FMLA has typically not been difficult to implement and
administer in the workplace. However, because of vague and expansive interpretations as well
as contradictory court rulings, the “medical” leave component of the FMLA has become
increasingly complex to administer. The expansive regulatory definition and varying
interpretations of what constitutes a “serious heaith condition” make administering leave far too
complicated and subject to misinterpretation and inconsistent applications.

The cumulative impact of the ever-changing regulatory definitions at MHA hospitals is that
it diverts critical resources away from patient care and increases health care costs due to
administrative burdens. I would like to draw your attention to Chart A: “FMLA Flowchart”
(attached) which illustrates the complexity of the FMLA compliance process. FMLA
compliance problems have interjected significant legal uncertainties into organizations’ decision-
making processes. For example, the inability to address attendance in the context of the FMLA
legal morass has had a chilling effect on the expansion of paid leave policies. It would be
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wonderful if all private sector employers voluntarily expand paid leave policies for their workers.
However, in order to facilitate the expansion of paid leave policies, the current problems with the
FMLA's regulations and interpretations must be addressed first, because they serve asa
disincentive for companies to offer or expand paid leave benefits.

B. The FMLA Has Received More Nominations for Improvement than any Other
Federal Regulation

In 2002, the Office of Management and Budget (OMB) asked the public to nominate federal
regulations that should be improved. Of all government regulations, the FMLA regulations (29
CFR part 825, 1/6/95) received the highest number of nominations for improvement. In fact,
more than a thousand comments were received urging OMB to implement FMLA corrections so
the regulations could be applied more effectively. Both SHRM and the FMLA Technical
Corrections Coalition submitted extensive comments nominating the FMLA regulatory review
and revision.

Again, this year, in response to the OMB’s specific request for “public nominations of promising
regulatory reforms,” SHRM and the FMLA Technical Corrections Coalition reaffirmed the need
for FMLA reform. We now hope that technical corrections will be made to the FMLA to
address compliance and recordkeeping problems so that the law can be enforced more
consistently and more effectively and so that it will better protect the employees Congress
intended to assist when the FMLLA was enacted,

C. An FMLA Litigation Explesion has Resulted from Misinterpretations

In a survey by Spencer Fane Britt & Browne LLP, 68 federal lawsuits challenging the validity
of the DOL’s FMLA regulations have been filed since the FMLA was enacted.” The Federal
courts are holding that various DOL regulations are invalid. The United States Supreme Court
struck down a portion of the existing DOL regulations in the first FMLA case before it.
(Ragsdale v. Wolverine Worldwide, Inc., No. 00-6029, Mar. 19, 2002). Although the Court
focused on one particular section of the DOL regulation, there are a number of other sections that
impose “across the board” penalties that will not meet the Court’s standard. Consequently, other
FMLA regulations that include penalty provisions are now in question, will probably not
withstand judicial scrutiny, and will likely be held invalid by the courts unless the DOL amends
the regulations.

In light of the historic Ragsdale v. Wolverine Worldwide, Inc. decision and the fact that many
other sections of the FMLA regulations are similarly inconsistent with Congressional intent, an
increasing number of lawsuits challenging FMLA regulations are expected. Without

! Spencer Fane Britt & Browne LLP, August 2004 Survey of Court Decisions Reported by Westlaw® Involving
Challenges to the Validity of the FMLA Regulations.
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modification, continued adherence to these interpretations likely will result in unnecessary
litigation that will cost all parties (employees, employers, unions and the courts) additional time,
effort, and resources. This would be avoidable if the regulations could be corrected to properly
reflect original Congressional intent.

D. Problems are Reflected in National Surveys

The SHRM® 2003 FMLA Survey found that organizations clearly want to follow and support
the spirit and intent of the FMLA, and in many cases offer protections beyond the law?, but
appear to find obstacles in expanding leave options. As a result, human resources professionals
are calling for more clarification and education on such issues as overall compliance, managing
intermittent use of leave, determining serious health condition coverage, and communicating
with care providers and physicians. A review and modification of FMLA recordkeeping and
notification requirements is necessary.

Unfortunately, the greatest cost of the FMLA interpretive problems is to employees themselves.
Two DOL studies, as well as the SHRM® 2000 and 2003® FMLA Surveys, have confirmed that
the most prevalent method used to cover work when employees are out on FMLA leave is to
assign the work temporarily to other onsite employees. With the FMLA interpretations requiring
little or no notice, employers have had to require unscheduled overtime in order to cover absent
employees, which is frequently unwelcome. According to the 2004 Commerce Clearing House
Unscheduled Absences Survey, unscheduled absences are now at a five-year high (2.4 percent in
2004, up from 1.9 percent in 2003)*. Work coverage for questionable unscheduled absences has
been especially challenging in the health care industries and is particularly difficult for smaller
employers.

Compliance challenges with the FMLA are not a new phenomenon. Even a survey conducted by
the prior Administration’s DOL confirmed FMLA implementation problems. The DOL report
found that the share of covered establishments reporting that it was somewhat easy or very easy
to comply with the FMLA declined 21.5% from 1995 to 2000.°

*The SHRM® 2003 FMLA Survey found that 59% of HR professionals surveyed report that their organization
offers job protected leave beyond the FMLA and 63% of HR professionals surveyed report that they make
exceptions to the FMLA requirements to offer more flexibility to employees.

NEED APPROPRIATE SURVEY CITE. (59% of HR professionals surveyed report that their organization offers
job protected leave beyond the FMLA and 63% of HR professionals surveyed report that they make exceptions to
the FMLA requiremeants to offer more flexibility to employees.)

* 2004 Commerce Clearing House Unscheduled Absences Survey, Chicago, IL, November 2004.

% Balancing the Needs of Families and Employers Family and Medical Leave Surveys, U.S. Department of Labor,
2000 Update, released January 2001,

Testimony of Nancy McKeague Page 4
Society for Human Resource Management



120

IL. Specific FMLA Interpretation and Compliance Problems

A. Serious Health Condition Interpretations and Non-Regulatory Guidance Have
Been Problematic

In enacting the FMLA, Congress stated that the term “serious health condition” is not intended to
cover short-term conditions for which treatment and recovery are very brief, recognizing that “it
is expected that such conditions will fall within the most modest sick leave policies.™ The DOL
regulations as originally developed by President Clinton’s administration do not follow
Congress’ intent. Instead the regulation for “serious health condition” is expansive and defines
the term as “including, among other things, any absence of more than three (3) days in which the
employee sees any health care provider and receives any type of continuing treatment (including
a second doctor visit, or a prescription, or a referral to a physical therapist).” Essentially, the
broad definition mandates FMLA leave in situations where an employee sees a health care
provider once, receives a prescription drug, and is instructed to call the health care provider back
if the symptoms do not improve. That was not the intended purpose of Congress when the
FMLA became law. The regulations also define as a “serious health condition” any absence for
a chronic health problem, such as arthritis, asthma, or diabetes, even if the employee does not see
a doctor for that absence and is absent for fewer than three days.

Most of the medical leave taken under the FMLA has been for employees’ own illnesses, most of
which were previously covered under sick leave and/or paid time off policies. Clearly, this goes
against Congress’ intent, but the DOL regulations as originally developed offer little help to
determine whether these types of illnesses are covered by the FMLA. It does not help that the
DOL’s opinion letters issued by President Clinton’s administration have been inconsistent and
somewhat vague, leaving employers and workers guessing what the DOL and the courts will
deem to be “serious.” The following excerpts from DOL opinion letters highlight the difficulty
human resource professional’s face in complying with the Act:

e April 7, 1995 DOL opinion letter No. 57 states that “The fact that an employee is
incapacitated for more than three days, has been treated by a health care provider on at
least one occasion which has resulted in a regimen of continuing treatment prescribed by
the health care provider does not convert minor illnesses such as the common cold into
serious health conditions in the ordinary case (absent complications).”

s December 12, 1996 DOL opinion letter No. 86 states that letter No. 57 “expresses an
incorrect view,” that, in fact, with respect to “the common cold, the flu, ear aches, upset
stomach, minor ulcers, headaches other than migraine, routine dental or orthodontia
problems, periodontal disease, etc.,” if any of these conditions met the regulatory criteria

S H.R. REP, NO. 103-8, at p. 40 (1993).
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for a serious health condition, e.g., an incapacity of more than three consecutive calendar
days that also involves qualifying treatment (continuing treatment by a health care
provider), “then the absence would be protected by the FMLA. For example, if an
individual with the flu is incapacitated for more than three consecutive calendar days and
receives continuing treatment, e.g., a visit to a health care provider followed by a regimen
of care such as prescription drugs like antibiotics, the individual has a qualifying ‘serious
health condition’ for purposes of FMLA.”

Inclusion of all these various absences in the definition of “serious health condition” has
inadvertently changed the FMLA statute into a national sick leave policy—something that
Congress specifically sought to avoid.” Confusion over the definition of “serious health
condition” has a ripple effect on many other aspects of the FMLA’s medical leave
administration, for example, the use of intermittent leave and certification and verification issues.

When read with the other interpretations, the very expansive definition of “serious health
condition” suggests that any time an employee has missed work for three (3) days and reports
feeling ill, the employer (e.g., the manager) must inquire as to whether the employee’s condition
is one that would make them eligible for FMLA. As a result, employers must attempt to
determine whether an employee who does not come to work for three (3) or more days is entitled
to FMLA protection. More often than not, even minor ailments entitle an employee to FMLA
coverage.

B. Intermittent L.eave Tracking is Very Difficult

The issue of intermittent leave continues to be extremely difficult for human resources
professionals. In fact, intermittent leave is identified most often by SHRM members as an
extremely significant problem to administer, The SHRM® 2003 FMLA Survey found that
human resource professionals believe that the DOL regulation is unreasonable and that a slight
modification (e.g., allowing for no less than ¥ day increments) would help them more effectively
administer the Act.

Example:

In the healthcare industry, managing intermittent leave is particularly difficult. Given the
expansive definition of “serious health condition” and the broad entitlement to intermittent leave,
employers are put in a very difficult position when employees use intermittent leave. One
hospital in Macomb County, Michigan said, “The costs associated with these absences are
phenomenal. In health care, most all positions have to be replaced when a worker is absent.

"The Family and Medical Leave Act of 1993, Public Law 103-3, Sec. 403 states: “ENCOURAGEMENT OF
MORE GENEROQUS LEAVE POLICIES. Nothing in this Act shall be construed to discourage employers from
adopting or retaining leave policies more g than any policies that comply with the requirements under this
Act or any amendment made by this Act,”
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Those replacement hours are typically paid at time and one-half or double time. It also creates
morale issues among staff.”

Ailments such as migraine headaches, allergies, asthma, and back pain have all recently been the
subject of intermittent certification in MHA hospitals. In these situations, employees must be
allowed up to 480 hours off of work to tend to these conditions. More often than not, the leave
time comes without any advance notice. It may come moments before a shift begins, during a
shift or at the end of the day. The regulations prohibit employers from requiring an employee to
provide a note once the employer has received an initial certification for an ongoing condition,
For example, a certification for intermittent leave for migraine headaches may say, “employee
may be absent intermittently, 3-4 times per month.” As a result, employers must arrange to
cover the employee’s patient care responsibilities without advance notice in an effort not to
adversely impact patients or the remaining valued employees. Additionally, none of the
intermittent absences subject the employee to any coaching or counseling on absenteeism until
after the expiration of the 480 hours, or 60 days. Even then, the employer’s policy on
unscheduled absenteeism would not be implicated until the unprotected absences have already
reached an intolerable level.

Another hospital in West Michigan said, “The biggest problem with the FMLA by far is
employee abuse of intermittent leave. Most people think of the FMLA as providing for blocks of
leave after the birth of a child or to recuperate from a major illness or surgery. The FMLA does
provide for this type of leave, but it also allows an employee to take leave in small increments or
at unpredictable times. The most problematic is leave for “chronic conditions.” Under the
current regulatory scheme, an employee may obtain a physician’s certification stating that the
employee has a chronic, recurring condition — such as migraines or asthma — that may
episodically flare up, and that the employee will need intermittent leave as a result. With that
certification, the employer must provide the employee with intermittent leave whenever the
condition flares up ... the employer is not allowed to require an employee to verify that the
absences were indeed caused by the chronic condition.”

An example from mid-Michigan: “We currently have two employees who are approved for
intermittent FMLA leave due to their own chronic health conditions. Both are either absent or
tardy for 85% of their scheduled shifis. We have attempted to adjust their work schedules with a
later start time, however the problem persists. 1t is very difficult for the department to cope with
this rate. They need the employees to be working, and the coworkers of these individuals feel
they are taking advantage of the system. We are preparing lo request second opinion
independent medical evaluations. It was well known that one employee attended a concert last
Thursday night. The same employee then called in under intermittent FMLA leave for Friday's
shift. We can request recertification, however for intermi leave, the regulations state that an
employee does not have to be treated by a physician for each FMLA-related absence.”

Testimony of Nancy McKeague Page 7
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Intermittent leave is an important component of the FMLA; however, the expansive definition of
serious health condition has changed the nature of most types of intermittent leave. Treatments
such as chemotherapy, radiation, and kidney dialysis were the types of conditions contemplated
by Congress, but are among the more infrequent uses of FMLA intermittent leave. It is much
more common to have multiple employees in a single department or work unit certified for
intermittent leave for conditions such as migraine headaches, back aches, allergies, etc. which
Congress assumed would be covered under an employer’s sick leave plan rather than the FMLA.
The natures of these conditions make advance planning for staffing virtually impossible.

C. Medical Certification Needs to Be Clarified

The Certification of Health Care Provider form (WH-380) may be used to certify a serious health
condition under the FMLA. However, due to the limits imposed by the FMLA regulations, the
employer’s health care provider cannot contact the employee’s health care provider unless the
employee grants the employer permission. Nor can the employer’s health care provider obtain
the usual documentary support for a disability determination. These limitations either lead the
employer to deny FMLA coverage due to lack of sufficient certification or to grant FMLA
coverage despite the lack of sufficient factual support just to avoid a dispute.

The SHRM® 2003 FMLA Survey found that:

e Over half of respondents said they have had to grant FMLA requests that were not
legitimate due to the FMLA regulations and the interpretations of those regulations.

* Approximately one-third (35%) of respondents were aware of employee complaints
in the last 12 months from co-workers because of another worker’s questionable use
of FMLA leave.

This rule also applies to the certification, or fitness for duty report, that the employer is entitled
to upon the employee’s return, The regulations state that “a health care provider employed by
the employer may contact the employee’s health care provider with the employee’s permission,
for purposes of clarification of the employee’s fitness to return to work. No additional
information may be acquired. The employer may not delay the employee’s return to work while
contact with the health care provider is being made.”® For hospital employers whose employees
are in safety sensitive positions, these restrictions on contacting the physician are not just
burdensome, but can create unnecessary risk to patients and co-workers.

829 CFR 825.310

Testimony of Nancy McKeague Page 8
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Examples:
A hospital in Oakland County, Michigan has reported that:

“The biggest issue we have here with the FMLA specifically pertains to medical documentation.
We are still not clear as to when it's okay to ask for medical information. We are also unclear
as to our rights when we receive incomplete medical doc tion from the treating physician.
We consistently see missing beginning and end dates to the leaves. We also see physicians
approve leaves for an employee’s lifetime. We see circumstances where the treating physician

makes a diagnosis out of his or her scope of practice.”

Another large health system operating on a multi-state basis reports 2-3 calls daily for legal
assistance relating to FMLA questions:

"“The calls come from every state in which we have hospitals or other facilities. There is no
state-specific pattern to the calls. In others words, the calls do not come disproportionally from
our Michigan hospitals. We also have problems arising from 29 CFR 285.111(2) defining health
care provider by including quite a list of “any other persons” determined to be capable of
providing health care services.”

“In one recent situation we had an employee who returned with a fitness for duty evaluation
[from her physician following back surgery. The note indicated that she was fit to “return to full
duty.” This employee was a nurse in the Critical Care unit and had various lifting, pushing and
pulling requirements that we questioned. The employee refused to allow us to talk with her
physician. Under the FMLA regulations, this employee needed to be returned to her position
without delay. Subsequent observations of this employee indicated that she was unable to
perform her job duties and she was subsequently removed from patient care pending an
evaluation.”

Problems faced in determining the validity of an employee’s FMLA certification need to be
addressed by clarifying that sufficient certification under the FMLA must allow employers to
verify FMLA leave and an employee’s fitness to return in the same way they verify other
employee absences for illness, while at the same time protecting employee privacy in the
process. This will allow employers and health care providers to communicate so that health care
providers understand the requireraents of the employee’s job, which will better enable them to
determine whether the employee is fit to return to service. This clarification would simply give
the employer more information upon which to determine whether or not a leave request qualifies
under the FMLA.

Testimony of Nancy McKeague Page 9
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D. Lack of Advance Notice is an Issue

As discussed previously, FMLA medical leave does not need to be taken continually, but may be
taken in small increments (minutes) and without advance notice. According to the SHRM®
2003 FMLA Survey, less than half of employees (48%) schedule the leave in advance. Once an
employee receives a certification for an ongoing condition, leave can be taken on numerous
occasions intermittently for the same condition and without advance notice. The practical
application of this aspect of the FMLA has presented staffing challenges in the workforce and
raised employee morale issues, especially in instances when repeated instances of leaves are
questionable.

Example:

A hospital in the Detroit area reports that:

Employers are not able to require advance notice of an employee’s need for FMLA leave.
Current FMLA regulations require an employee to give notice of the need for FMLA leave ‘as
soon as is practicable’, which usually means within a day or two of learning of the need for
leave. However, employees who are chronically tardy may wait one or two days to notify the
employer that the tardiness resulted from an FMLA-covered reason. This is untenable for
employers, who need to promptly monitor attendance and discipline. Also, in most cases, there is
no reasonable excuse for the employee’s delay in providing notice.

One recent example involved a health care employee with a significant history of absenteeism.
This employee was told that she could not have any unexcused absences for the next 90 days.
This employee knew that absences due to her asthma, which had previously been certified as
intermittent leave, and absences due to her workers’ compensation injury would not be counted
against her. On the 89" day, the employee called up and said she wouldn’t be at work because
her back hurt and she would be going to the doctor. After confirming that the absence was not
due to her asthma or workers’ compensation leave, the employer counseled this employee. The
employee saw her physician who gave her anti-inflammatory medication and told her to
alternate between ice and heat when her back hurt. As a result, the employee was eligible for
FMLA and the employer’s counseling had violated the FMLA.

1I1. Specific Recommendations

SHRM, MHA, and the FMLA Technical Corrections Coalition unconditionally support the spirit
of the FMLA. However all believe that at a minimum, the following areas should be addressed to
provide for clearer and stronger enforcement of the Act and to allow employers and human
resource professionals to more effectively implement the law:

Testimony of Nancy McKeague Page 10
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Serious Health Condition Misinterpretations:

Restore the regulatory definition of “serious health condition” to reflect serious conditions as
intended by Congress in the Act’s legislative history and withdraw or replace the December 12,
1996 DOL opinion letter No. 86 with more appropriate guidance.

Intermittent Leave:

Minimize unnecessary tracking and administrative burdens while maintaining the original intent
of the law, by permitting employers to require employees to take “intermittent” leave (FMLA
leave taken in separate blocks of time due to a single qualifying reason) in four hour increments.

Allow employers to verify FMLA leave in the same way that other employee absences for illness
are verified. Employers should be permitted to communicate with health care providers to
ensure that they understand the requirements of the employee’s job and the employer’s
willingness to make altermnative work (such as “light duty™) available to the employee.

Request for Leave/Notification Requirements:

It would be helpful to shift the burden to the employee to request that leave be designated as
FMLA leave. This would address concerns about employers having to pry into the employee’s
and the employee’s family’s private matters. Additionally it would help eliminate personal
liability for employer supervisors who should not be expected to be experts in the vague and
complex regulations. Certainly the current two (2) day notification period for designation of
leave as FMLA leave should be expanded.

SHRM, MHA, and the FMLA Technical Corrections Coalition hope that these administrative
processes can be clarified in the context of overall FMLA technical corrections so that the
FMLA works as intended. SHRM and the Coalition strongly support legislation that has been
introduced in Congress (8. 320 and H.R. 35) that would require FMLA implementing regulations
to be reissued in accordance with the original Congressional instructions provided in the
legislative history. However, the DOL could simply correct the regulatory misinterpretations,
thus avoiding the need for corrective federal legislation.

Additional information and examples are contained in the May 2002 comments submitted to
OMB by SHRM and the FMLA Technical Corrections Coalition.

Testimony of Nancy McKeague Page 11
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IV. Conclusion

The FMLA’s implementing regulations and interpretations have left employers and human
resources professionals struggling with the management of intermittent leave, communications
with physicians and often difficult determinations as to whether a “serious health condition”
exists within the meaning of the FMLA.

Difficulties associated with FMLA’s medical leave have led to unnecessary compliance
problems and an inconsistent application of the law. The FMLA is a good law that has become
inadvertently too complex. The regulatory complexities are diverting important human resources
and increasing the costs of providing health care and offering other services.

I hope that this review of the need for FMLA technical corrections is helpful. Iwould be happy
to answer any questions the Subcommittee may have.

Testimony of Nancy McKeague Page 12
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Mr. Osk. I thank the gentlelady. For the record, this is your
chart over here?

Ms. MCKEAGUE. Yes, sir, it is.

Mr. OsE. All right.

Our next witness is Mr. James Gattuso, who is a research fellow
in Regulatory Policy at the Heritage Foundation.

Sir, welcome. You are recognized for 2 minutes.

Mr. GaTTUSO. Thank you, Mr. Chairman. I want to thank you for
summarizing some of my points in your opening statements. I hope
that saves me a few seconds on my statement.

Mr. Osk. I thank the gentleman for his comment.

Mr. GATTUSO. As you had mentioned in your opening statement,
the Bush administration, I believe, has done a good job at slowing
the train of excessive regulation. Many fewer new costly regula-
tions are being adopted, saving taxpayers and consumers a lot over
the past few years.

However, that train has not been reversed; unnecessary and ex-
cessive regulations are not being reviewed adequately and taken off
the books when they need to be. Some numbers on that: OIRA has
already released numbers looking at the totals on cost-benefit anal-
yses by the agencies on the cost of new regulations averaging, dur-
ing the Bush administration, $1.5 billion per year, which is still a
lot, but much less than the $5.7 billion or $8.5 billion per year
under the two previous administrations. So, there is an improve-
ment there.

My own study looking at major regulations, as reported in the
GAO data base under the Congressional Review Act, shows that
the Bush administration has been reporting approximately seven
major pro-regulatory rules per year during its tenure, as opposed
to 20 new pro-regulatory major rules under the Clinton administra-
tion. That is a significant difference.

However, as I say, the train has not been reversed. It is still true
that, under both administrations, the number of deregulatory ac-
tions has only been about a quarter of the total number of
rulemakings. In other words, the number of actions increasing reg-
ulation outnumbered the numbers of actions decreasing regulation
by a factor of 3 to 1, and that is relatively constant during both
the Bush and the Clinton administrations. So, I believe there is
clearly work to be done to examine and decrease, where appro-
priate unnecessary regulation.

This committee has already reported legislation in that regard
which I think will be helpful to improve regulatory accounting. I
think that is an important step.

There are a number of other additional steps that should be con-
sidered. Just very quickly, those include: strengthening OIRA. I be-
lieve OIRA needs to be the cop on the beat to provide independent
analysis and review of new regulations. Right now OIRA staffers
are outnumbered 4300 to 1 by staffers at regulatory agencies. I
think they need to have a stronger presence.

Congress needs to have a stronger presence. Congress should es-
tablish its own regulatory analysis office, similar to the existing
Congressional Budget Office, to provide an independent review of
regulations.
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There should be a regulatory review office in each regulatory
agency charged with reviewing, analyzing, and considering the
costs and benefits of new rules so that analysis and that consider-
ation begins in the agencies, not when it leaves the agencies. Simi-
larly, there should be a designated regulatory czar, an individual
in each agency with personal responsibility for ensuring that regu-
latory review and analysis remains a focus in each agency.

And, last, I think independent agencies should be required to
submit cost-benefit analysis to OIRA. I believe ideally they should
be subject to the full regulatory process. If that is not possible, at
the very least, those analyses should be submitted to OIRA for non-
binding review. Thank you, Mr. Chairman.

Mr. OsE. I thank the gentleman.

Our next witness is Ms. Catherine O’Neill, who is an associate
professor at Seattle University School of Law and a member schol-
ar for the Center for Progressive Regulation.

Ma’am, welcome to our subcommittee. You are recognized for 2
minutes.

Ms. O'NEILL. Thank you, Mr. Chairman and members of the
committee.

EPA’s mercury rule shows an agency that has wandered far
afield from a commitment to rational regulation. I would like to
focus on three points.

First, there is no question that the science shows that mercury
poses a grave threat to the health of children and other Americans.
Second, EPA’s rule fails to address mercury contamination nation-
ally, and actually increases it locally. EPA’s preferred option, a cap-
and-trade approach, is weak. It delays a final cap on emissions
until 2018, and, even 2 years later, in 2020, EPA’s own models, on
the most generous assumptions, show that emissions will be re-
duced, at most, 61 percent.

Further, the emissions picture would be even worse in some re-
gions. EPA’s cap-and-trade approach would permit 11 times more
mercury in the upper Great Lakes States in 2010 than a properly
conducted MACT approach. This is illustrated by the chart on the
right and a comparison between the blue line, showing cap-and-
trade, and the green line, showing the much more substantial re-
ductions under a properly conducted MACT for the upper Great
Lakes States. Even in 2020 we see that cap-and-trade would per-
mit six times more mercury in this region than would a properly
conducted MACT approach.

Of particular concern, EPA’s cap-and-trade approach would likely
beget hot spots. Hot spots are localized areas of concentrated mer-
cury emissions and, ultimately, exposure. EPA’s own models reveal
significant hot spots in the upper Great Lakes States of Michigan,
Minnesota, and Wisconsin. In these three States in this region,
mercury would decline only 27 percent by the year 2020, and lo-
cally emissions would actually increase at 20 out of the 44 facilities
located in these three States. These hot spots would coincide with
a Great Lakes population, where even the average person is more
likely to eat fish caught from local waters.

Third, EPA’s rule is not only weak, it is unjust. Who is left un-
protected? EPA itself acknowledges that anyone who regularly eats
fish may not be protected by its rule. This includes recreational
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fishers on lakes and rivers across the Nation, it includes low-in-
come families in our urban areas who depend on fish for food, and
it includes tribal fishers in the Great Lakes and elsewhere exercis-
ing treaty rights.

Notably, EPA concedes that those left unprotected by its rule are
disproportionately tribes, communities of color, and low-income
communities. Having said this in the Federal Register, however,
EPA does nothing to address the injustice. Instead, EPA instructs
these groups, and particularly children and women of childbearing
age, to reduce or eliminate fish from their diets in order to avoid
the risks of mercury. Thus, rather than take real steps to reduce
the risks at the source, EPA shifts the burden to those who are ex-
posed and asks them to protect themselves. This is not EPA “on
watch,” but EPA asking those at risk to protect themselves.

This shift introduces its own adverse health effects as fish, a sta-
ple food, is placed virtually off limits. Consider the extraordinary
burden on a young girl who must avoid fish throughout her child-
hood until age 20, and then throughout her childbearing years to
age 49.

In sum, EPA ought to produce regulations that are scientifically
defensible, legally supportable, and just. The proposed mercury
rule fails on all three counts.

Thank you.

[The prepared statement of Ms. O’Neill follows:]
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Mr. Chairman and members of the Committee, thank you for the opportunity to
appear before you today to testify on behalf of the Center for Progressive Regulation
(CPR) regarding the Environmental Protection Agency’s (EPA) proposed mercury rule
for coal-fired utilities. 1 have submitted several attachments to my written testimony, and
1 request that they be made part of the record.

CPR is an organization of academics specializing in the legal, economic, and
scientific issues surrounding federal regulation. CPR supports regulatory action to
protect health, safety, and the environment and seeks to inform policy debates on these
issues through research and commentary.

EPA’s mercury rule is the work of an agency that has wandered far afield from a
commitment to rational regulation. EPA’s rule would offer a generous break to coal-fired
utilities. But it would imperil the health of a generation of children and others in the
United States. It would allow contamination of a staple food and a resource on which
many depend for their livelihood.

EPA’s rule has generated a raft of criticism from states, cities, tribes, industry,
and members of the public. This public outcry is not surprising, given the procedural
irregularities that have come to light, given the creative interpretations of the Clean Air
Act on which EPA’s proposal rests, and given, most importantly, the threat to public
health posed by mercury contamination of the human food chain.

CPR would like to focus today on three concerns with the EPA’s proposed
mercury rule.

There Is No Question That Mercury Poses a Grave Threat to Americans’ Health

Mercury is a potent neurotoxin. Exposure to even small amounts of
methylmercury in utero or during childhood can lead to permanent neurological damage.
Yet one in six women of childbearing age now has blood mercury levels that pose a risk
to the developing fetus. This number nearly doubles when one considers Native
American and Asian-American women — fully 31.5% of these women have blood
mercury levels above the limit established by EPA. The most recent data have revealed
other risks from methylmercury as well, including adverse effects on the cardiovascular
systems of adult men. A report released last month by the University of North Carolina
found that an extremely high proportion of the general population — one in five — has
mercury in their systems above EPA’s limit. In short, there should be no question that
mercury poses a grave threat to the health of children and others in the United States.
The National Academy of Sciences reached just this conclusion in 2000, and the
scientific data gathered since have continued to buttress this conclusion.

Americans are exposed to mercury when they eat fish from contaminated waters.
Vast expanses of our nation’s waters are currently contaminated to the level that they are
under fish consumption advisory for mercury. As of 2003, 45 states and several tribes
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have issued advisories placing fish caught in some or all of their waters “off limits” for
human consumption. In addition, 100% of Lakes Superior, Michigan, Huron and Erie are
under mercury advisory. This is an extraordinary indictment.

The EPA’s response to this widespread contamination has been guided less by
scientific rationality than by political expediency. Thus, while EPA has required some
industries to take real steps to reduce their mercury emissions — municipal waste
combustors, for example, have reduced mercury emissions by 90% — EPA has asked little
of the utility industry. Quite the contrary, EPA has gone to extraordinary — and often
legally questionable — lengths to delay and diminish reductions required by the Clean Air
Act. Yet coal-fired utilities dominate anthropogenic mercury emissions in the United
States. And, according to EPA, coal-fired utilities are likely the source of some 29% of
the mercury deposited to U.S. waters; their contribution to more localized deposition is
likely even higher in many places.

EPA’s Rule Perpetuates Mercury Contamination Nationally and Exacerbates 1t
Locally

The EPA has proposed two alternative approaches, neither of which would
require coal-fired utilities to do much to reduce their mercury emissions until well into
the next decade. Tts first offering is a “MACT” or “maximum achievable control
technology” standard. Iis second — and preferred — option is a cap-and-trade approach.

A MACT standard is the end result of the ordinary process for regulating air
toxics under section 112 of the Clean Air Act. MACT standards typically require
emissions reductions on the order of 90% in three years. Yet the MACT standard that
EPA fashioned here for coal-fired utilities is far off that mark — EPA would settle for only
29% reductions by 2008. EPA arrived at this unambitious figure using methods,
moreover, that are insupportable and unprecedented. Indeed, one is left to wonder
whether EPA produced such an indefensible MACT standard chiefly to portray the cap-
and-trade approach favorably by comparison.

EPA’s cap-and-trade approach, however, is itself legally suspect and
unfathomably weak. It puts a cap on mercury emissions in two phases, with the final cap
to be delayed until 2018. Even two years after this date, in 2020, EPA’s own models
show that emissions would only be reduced by 61% (under the most generous set of
assumptions). A 61% reduction at the end of the next decade is a far cry from a 90%
reduction in a few years. Further, my analysis shows that the emissions picture would be
even grimmer in some regions: EPA’s cap-and-trade approach would permit eleven
times more mercury emissions in the upper Great Lakes states in 2010 than would a
properly conducted MACT approach; even in 2020, cap-and-trade would permit six times
more mercury in this region than would MACT. The calculations supporting these
projections are set forth in an article that will appear in the December issue of the
Environmental Law Reporter, Attachment A to this testimony.
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Of particular concern, my analysis shows that EPA’s cap-and-trade approach
would likely perpetuate or exacerbate “hot spots.” Hot spots are localized areas of
concentrated mercury emissions or deposition and, ultimately, exposure. Hot spots have
always been the leading public health concern with cap-and-trade programs that allow
trading of toxics. Perhaps sensitive to this concern, EPA conducted modeling for
mercury that allows us to predict the outcome of trading before committing to the cap-
and-trade approach. Importantly, this allows us to identify the winners and losers in the
hot spot lottery. By way of illustration, I analyzed EPA’s data for the upper Great Lakes
states of Michigan, Minnesota and Wisconsin, and found a likelihood of significant hot
spots here under cap-and-trade. Regionally, mercury emissions would decline only 27%
under cap-and-trade. Locally, emissions would actually increase at 20 out of the 44
utilities — including several of the very largest sources in these three states. These hot
spots would coincide with a Great Lakes region where even the general population is
more inclined to catch and eat fish from local waters, and where other groups, for
example the various Ojibwe and other tribes, are highly dependent on fish. Although
EPA acknowledges the potential for hot spots in the preamble to the rule, it claims that it
“does not expect and local or regional hot spots.” EPA, however, does not appear to have
tested this claim empirically.

EPA’s Rule Is Not Only Weak but Unjust

EPA’s rule utterly fails to protect a large swath of the U.S. population. EPA
points out that someone eating only modest amounts of fish from scattered waters will be
adequately protected by its rule. Who is left unprotected? EPA itself acknowledges that
anyone who regularly eats fish may not be protected by its rule. This vulnerable
population includes recreational fishers on lakes and rivers across the nation; low-income
families in urban areas who depend on fish for food; tribal members in the Great Lakes
and elsewhere exercising their treaty rights. This vulnerable population also includes
anyone eating fish in line with the American Heart Association’s recommendation of two
fish meals per week.

Notably, those left unprotected by EPA’s rule are disproportionately Native
peoples, Asian-American and Pacific Islanders, other communities of color, and low-
income communities that depend on fish. Amazingly, EPA admits this in the preamble to
the rule. Having identified those affected, however, EPA does nothing to address the
injustice that results.

Instead, EPA instructs these groups — and particularly children and women of
childbearing age ~ to reduce or eliminate fish from their diets in order to “avoid” the risks
of mercury contamination. Thus, rather than take steps to reduce meaningfully the
sources of these risks, EPA shifts the burden to those who are exposed and asks them to
protect themselves. Among other things, this approach introduces its own adverse health
effects, as fish — an excellent source of protein and other nutrients — are placed virtually
off limits. Consider the extraordinary burden on a young girl, who must avoid fish
throughout her childhood until age 20 and then throughout her childbearing years until
age 49 — EPA’s rule would place this onus on her for over half her life. EPA’s embrace
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of risk avoidance is also a particular affront to the fishing tribes of the Great Lakes and
elsewhere, for whom fishing and consuming fish are also culturally important and treaty-
guaranteed practices.

EPA’s tumn to risk avoidance here — where the science and law so compellingly
call for risk reduction — may in fact be an example of a larger and troubling trend in this
Administration. Rather than stay true to the goal that “sound science” undergird
regulatory decisions, senior political appointees systematically ignored the science
demonstrating adverse health effects of low-level mercury exposure, as well as modeling
demonstrating unacceptable spikes in pollution at the local level. In sum, EPA ought to
produce regulations that are scientifically defensible, legally supportable, and just. The
proposed mercury rule fails on all three counts.

Thank you for the opportunity to appear before you today. 1 would be pleased to
answer any questions you may have.
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Mr. OsE. I thank the gentlelady for her testimony.

Our final witness on the second panel is Mr. John Paul, who is
the supervisor of the Regional Air Pollution Control Agency of Day-
ton, OH, and vice president of the Association of Local Air Pollu-
tion Control Officials.

Sir, welcome to our subcommittee. You are recognized for 2 min-
utes.

Mr. PAUL. Thank you, Mr. Chairman.

I would like to comment today on the regulatory reform process
and how the mercury rule is an example of how this could have
gone right, but, in fact, how it went wrong.

You have heard a lot of comments and testimony with regard to
what are the proper components of regulatory reform. You heard
Mr. Sullivan say you need stakeholder involvement. You heard Mr.
Johnson say you need an open and transparent process.

The utility MACT working group which I co-chaired fit exactly
that formula for 18 months and over 14 meetings. We had all the
stakeholders that were involved; we had State and local agencies;
we had the utility industry; we had environmental groups; we even
had equipment vendors. We had great discussions of what were the
potential issues, what were the different stakeholder positions on
those issues. However, that process broke down, as you heard, in
April 2003, when we were scheduled to get together to discuss and
see the modeling results of the stakeholder recommendations as
promised by EPA. But, instead, we were informed by EPA that
meeting was indefinitely postponed.

Now, unfortunately, even as the co-chair of the working group,
I didn’t find out that the working group had in fact been disbanded
until I read about it in August in the Atlanta Journal Constitution
paper. So this was a process that had all the ingredients of being
good reform, but then broke down.

In the 18 months and the 14 meetings, never once was cap-and-
trade mentioned. Not once. Never once did the administration come
to us and say this is great that you are talking about the different
options under Section 112, but our preferred approach is Section
111.

I feel that had this really been the preferred approach, and had
they really wanted to use the working group that they had assem-
bled, that this could have been done, that they could have come to
us, they could have said devote two meetings to discussing this. As
important as the modeling was, the discussion of the modeling was
also important. You have heard that also. The assumptions that go
into the model, those need to be challenged and discussed.

So I would just say that the mercury rule is an example of how
reform could be done, but how it was not done. I would also add
that this is not an isolated event with the administration. we have
been treated the same way with New Source Review. They have an
opportunity to talk to the stakeholders and to get all of the stake-
holders together. State and locals implement the rules. We really
feel we need to be talking with them about the rules so that we
can avoid situations where EPA promulgates rules and then ends
up in court over those rules.

Thank you very much.

[The prepared statement of Mr. Paul follows:]
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James M. Eagen lli Office of the
Chief Administrative Officer , L, . ,
Chiel Administrative Officer

WU.S. Bouse of Repregentatives
TWashington, BE 20515-6860

February 10, 2005

Flexible Spending Accounts Informational Briefings
To Be Held February 15 - 17

Dear Members, Committee Chairs, Resident Commissioner, Delegates, House Officers, Support
Offices and Staff:

The Committee on House Administration has announced that Members and employees of
the House will be able to participate in the Federal Flexible Spending Accounts (FSAFEDS)
program beginning April 1, 2005. Informational briefings about the new Federal Flexible
Spending Accounts program will be held from Tuesday, February 15 through Thursday,
February 17. These briefings will be conducted by the CAQ’s Office of Human Resources and
SHPS, the administrator for the FSAFEDS program.

The Open Enrollment Season for this new benefit begins on Tuesday, February 22, 2005,
and will run through Friday, March 11, 2005. The Federal Flexible Spending Accounts program
will become effective April 1, 2005.

The following is a schedule of the briefings:

Tuesday, February 15 Wednesday, February 16 Thursday, February 17
9:00 — 10:30 am 1539 LHOB | 9:00 - 10:30 am 1539 LHOB | 9:00 - 10:30 am 224 FORD
[1:00am~-12:30pm 1539 LHOB | 11:00 am- 12:30 pm 1539 LHOB | 11:00 am~12:30pm 224 FORD
1:00 - 2:30 pm 1539 LHOB | 1:00-2:30 pm 1539 LHOB | 1:30-~3:00 pm 1539 LHOB
3:00 - 4:30 pm 1539 LHOB | 3:30-5:00 pm 1539 LHOB

Flexible Spending Accounts provide an excellent way for all House employees to reduce
their costs for out-of-pocket health care costs and dependent care costs. A Health Care Flexible
Spending Account pays for the uncovered or un-reimbursed portions of qualified medical costs.
A Dependent Care Flexible Spending Accounts allows you to pay eligible expenses for
dependent care with pre-tax dollars.

For additional information about this program, visit the FSAFEDS Web site at
www.FSAFEDS com or contact the Office of Human Resources at 202-225-2450.

Sincerely,
¥

ChYef Administrative Officer
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Mr. Chairman and Members of the Committee, my name is John Paul and I am
the Supervisor of the Regional Air Pollution Control Agency — a six-county local agency
centered in Dayton, Ohio. Thank you for inviting me to provide testimony on the Bush
Administration’s four-year record in regulatory reform. I offer this testimony from a
number of perspectives — as the director of a local agency whose primary mission is to
protect public health; as the vice president of STAPPA and ALAPCO — the two national

associations of state and local air pollution control officials; and as the co-chair of EPA’s

Utility MACT Working Group.

State and local air agencies across this country take very seriously the finding of
Congress as stated in the Clean Air Act, “that air pollution prevention (that is, the

reduction or elimination, through any measures, of the amount of pollutants produced or

444 North Capitol St. NW. Washington, D.C. 20001 Tel. (202) 624-7864 Fax (202) 624-7863
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created at the source) and air poliution control at its source is the primary responsibility
of States and local governments” (CAA Section 101 (a)(3)). We obviously have a major
stake in the environmental reforms initiated by this administration, especially those
governing New Source Review; Interstate Transport; Diesel Emissions; and the control of
toxic emissions, primarily mercury, from coal-fired utility boilers. All of these measures
have significant impacts on our ability to provide healthful air for our citizens to breathe
and I could comment extensively on each. However, given available time, I will
concentrate my testimony today on the control of emissions of mercury from coal-fired

boilers.

In August of 2001, EPA established the Utility MACT Working Group under the
Clean Air Act Advisory Committee to provide input to EPA regarding federal air
emissions regulations that would maximize environmental and public health benefits in a
flexible framework at a reasonable cost of compliance, within the constraints of the Clean
Air Act. This working group consisted of representatives of industry, the environmental
community, and state and local agencies. I co-chaired the working group, which met 14
times over a period of 18 months. Idelivered the working group’s report to the Clean Air
Act Advisory Committee in October of 2002.  As a part of our report we recommended
that EPA analyze through mathematical modeling the mercury control levels
recommended by the various stakeholders. EPA agreed to that recommendation and
scheduled a working group meeting to review and discuss the modeling results.
Unfortunately, in April of 2003, the working group was informed by EPA, via email, that

the modeling was postponed indefinitely. Furthermore, the “indefinite postponement”
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turned out to be permanent. EPA has never conducted the modeling recommended by the
working group and we have never been afforded the opportunity to meet and discuss the
issues further. Without further input from the working group EPA proposed its rules for

controlling mercury emissions from coal-fired utility boilers on January 30, 2004.

In February, STAPPA and ALAPCO presented testimony at each of EPA’s three
simultaneous hearings on their proposed rules to control emissions of hazardous air
pollutants from utilities. This morming, I would like to briefly summarize the seven

major concerns we expressed at those hearings.

First, the proposed emission limits for mercury are extremely weak. EPA’s
proposal under Section 111 of the Clean Air Act calls for an interim emissions cap to be
achieved by 2010 that, in fact, does not require any additional control of mercury beyond
the co-benefits expected from other programs aimed at reducing emissions of sulfur
dioxide and nitrogen oxide. EPA has indicated it expects this interim mercury cap to be
set at 34 tons per year. Moreover, while EPA specifies a 15-ton final cap to be achieved
in 2018, the agency acknowledges in its proposal that mercury emissions could reach 22
tons (or only a 54-percent reduction) in 2020, when banking and trading are utilized. We
believe this does not adequately reflect what is technologically feasible and falls far short
of what is needed to provide appropriate public health and environmental protection.
Instead, STAPPA and ALAPCO recommend emission limits that would result in actual

mercury emissions reductions between 85-90 percent.
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Second, we are very concerned that the deadlines in the Section 111 proposal are
extremely protracted. While the settlement agreement under which EPA is operating
calls for the agency to issue final utility standards for hazardous air pollutants by March
2005, with compliance by 2008, EPA’s proposal postpones final compliance until 2018
and, as mentioned, would allow compliance to be delayed even further, perhaps for many
years, due to banking and trading. We believe this extraordinary delay in compliance is
inappropriate and counter to the mandate of the Clean Air Act and the settlement

agreement.

Third, STAPPA and ALAPCO are extremely concerned that EPA is proposing on
a national basis to allow trading of mercury emissions between utilities. Not only do we
question the legality of mercury trading, we are also very concerned that trading could
lead to serious “hotspot” problems around the country. We recommend that EPA

abandon this approach.

Fourth, by using Section 111 of the Clean Air Act to regulate mercury and nickel
emissions from utilities, EPA has ignored other important statutory obligations under
Section 112 of the Clean Air Act. For instance, EPA is disregarding the mandate to
examine other hazardous air pollutants including, but not limited to, arsenic, chromium,
cadmium, dioxins and hydrogen chloride. In addition, while Section 112 requires EPA to
evaluate and address the risks that remain eight years after a MACT standard is issued,
Section 111 circumvents those requirements and does not mandate a future evaluation of

residual risk.
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Fifth, STAPPA and ALAPCO strongly believe there is no justification for EPA to
take such a huge legal risk by regulating mercury under Section 111 of the Clean Air Act
when Congress clearly intended that mercury, like other hazardous air pollutants, be
regulated under Section 112. Adoption of a Section 111 rule will undoubtedly be the
subject of protracted legal battles, which will further delay the protection of public health

and the environment.

Sixth, even EPA’s proposal under Section 112 is flawed, particularly with respect
to emission limits. The EPA proposal sets MACT levels that would result in national
emissions of 34 tons per year, which is clearly not consistent with the legislative mandate
for calculating MACT under Section 112. Astonishingly, these levels are even less
stringent than the recommendations made by industry representatives during the EPA-

sponsored utility MACT development stakeholder process.

Finally, we feel compelled to comment on the process EPA used to develop these
proposed standards. STAPPA and ALAPCO representatives were involved in the formal,
one-and-a-half year Federal Advisory Committee Act (FACA) stakeholder process that
EPA sponsored to develop the utility MACT. As I mentioned earlier, I co-chaired that
workgroup at EPA’s request. The workgroup consisted of federal, state, local, industry
and environmental group representatives, who thoroughly analyzed all issues related to
the regulation of toxic air pollution from utilities. In its January 30™ proposals, EPA

completely disregards the stakeholder group’s deliberations. For example, during the
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stakeholder process, the group never considered the possibility of substituting Section
111 for Section 112. In addition, the FACA workgroup dismissed the possibility of
trading mercury cmissions between utilities.  Furthermore, notwithstanding the
recommendations of the FACA workgroup, EPA failed to analyze more stringent control
options to reduce mercury emissions. It is unacceptable that EPA would abandon the
efforts of the agency’s FACA workgroup and propose a rule that represents such a

marked departure from what the stakeholders considered and recommended.

What EPA Should Do

In light of the very serious public health threat posed by mercury and the
tremendous shortcomings of EPA’s proposal, the agency should abandon its preferred
option under Section 111 of the Clean Air Act and revise its approach under Section 112
to conform with the statutory mandates for MACT. In particular, STAPPA and
ALAPCO recommend that EPA promulgate a national mercury cap on the order of 5 to
7.5 tons. Further, EPA should also act promptly to conduct the modeling analyses the
Utility MACT Working Group recommended, and reconvene that workgroup for

discussions of the modeling parameters and results.

Conclusion

The control of emissions of mercury from coal-fired boilers has been an issue of

concern for thirty years. The public expects EPA to adopt rules that are protective of its
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health and welfare. It expects EPA to be EPA. So do state and local air pollution control
agencies, and so should Congress. We join the public in desiring a utility MACT rule
that is truly protective of public health and welfare. The critical opportunity is before us

and it must not be sacrificed.

Once again, thank you for inviting me to present my views on this very important

issue. I will be happy to answer any questions you might have.
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Mr. Osk. I thank the gentleman for his testimony.

We are going to do 2-minute rounds here up on the panel.

Mr. Gattuso, you served in the Bush 41 administration in the
Vice President’s office, and your research that you have done at
The Heritage Foundation indicates that little effort or progress—
I am not clear which—has been spent focusing on rules that were
in place prior to January 20, 2001. What steps do you recommend
that the administration take regarding rules that were in existence
prior to January 20, 2001? Who at the White House, for instance,
could intervene here? Would OMB prompt letters be useful? What
is your thinking on this?

Mr. GATTUSO. I think the answer is not really a mechanical one.
There are lots of mechanisms that should be put in place and could
help, but the answer really has to be one in terms of priority for
the administration and for involvement and engagement within the
agencies themselves. I think the efforts to reduce regulatory taxes,
as it were, must be a priority of the administration and that prior-
ity must be communicated by the President himself. I think over
the last year the President has made statements regarding regu-
latory reform much more prominently in his public discussions
than he had in the past, so it is becoming a priority. That is a very
good sign. A more active and engaged OIRA, more resources at
OIRA also would be helpful.

Mr. OsEk. If the burden placed by regulation since January 20,
2001 is X, whatever X is, what is the burden for rules that predate
January 20, 2001? In other words, are we nibbling at the elephant
or are we actually taking a bite out of the elephant? I am trying
to figure out where we ought to be spending our time.

Mr. GATTUSO. Well, I don’t have numbers of how much it has in-
creased, but——

Mr. OSE. What is your sense?

Mr. GATTUSO. The number of new regulations that impose new
burdens have outnumbered the rules that have decreased burdens
by a factor of about 3 to 1. So there have been, I believe, if you
look at major rules, several dozen major rules, so you can do the
math on that.

Mr. OsE. I didn’t state my question very well. We will come back
to that.

Mr. Tierney.

Mr. TIERNEY. Mr. Paul, it seems to me that there were members
of industry as part of the group that you were working with, am
I right?

Mr. PAUL. Yes.

Mr. TIERNEY. Isn’t it accurate that some of the recommendations
that came out of that industry group were actually stricter or for
stricter controls of mercury than the recommendations EPA ulti-
mately came forward with?

Mr. PAUL. Yes. The recommendations from industry varied be-
tween 26 and 31 tons per year of emissions, what is actually in the
MACT rule as 34 tons per year.

Mr. TIERNEY. What further work would your working group have
done, if you hadn’t been disbanded, unbeknownst to you?

Mr. PAuUL. The biggest thing we would have done would have
been to look at the modeling results from the working group rec-
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ommendations. The good thing about that is you had the environ-
mentalists at the table, you had the industry at the table, and they
challenge each other back and forth. So there would have been a
full venting of those modeling results and the assumptions that
went into them. That is the biggest thing that we would have done.

Mr. TiERNEY. Thank you.

Ms. O'Neill, I look and see the EPA, they set four or five guiding
principles for going forward with a rule on the coal-fired utilities.
The first one was the final rule that concentrated on the need to
protect children and pregnant women. In your estimation, have
they come even close to doing that with the two proposals they
made?

Ms. O’NEILL. I think that is perhaps the most troubling aspect
of the EPA’s rule. They cite this as one of their guiding principles,
and yet it utterly fails children and women. This is troubling espe-
cially in the face of the National Academy of Sciences’ finding. The
National Academy of Sciences, as you know, at the direction of
Congress, completed a study in 2000, and they found, “the risk to
children of women who eat fish is likely to be sufficient to result
in an increase in the number of children who have to struggle to
keep up in school and who may require remedial classes or special
education.”

In the face of this finding, nonetheless, EPA hopes to delay real
regulation of mercury for an entire decade, again, viewed most gen-
erously. This threatens an entire generation of children. Studies
show that currently up to 76 percent of the fish samples in the
United States are contaminated at levels that are not safe for a
young child. To the extent that EPA asks children and women to
curtail their fish consumption, it looks to deprive them of a nutri-
tious, healthy source of food and other nutrients. And given the
widely heralded benefits of eating fish, I think this move by EPA
is unconscionable. Again, it is contrary to the National Academy of
Sciences’ direct recommendation not to address the problem by
means of fish consumption advisory, but to actually reduce
methylmercury in fish.

Mr. TiERNEY. Thank you.

Mr. OSE. Gentleman from Virginia.

Mr. SCHROCK. Thank you, Mr. Chairman.

Mr. Kovacs and Mr. McCracken, I am going to ask you the same
question, one of the same questions I asked of Dr. Graham and Mr.
Sullivan. How many of the 2001 OMB deemed high priority and
2002 agency accepted nominations benefited small businesses?
And, can you quantify any results to date in paperwork burden re-
duction hours or regulatory burden financial relief?

Mr. KovAacs. That would be a question that, if it was going to
be addressed at all, I think that the only people with the analysis
would be SBA’s Office of Advocacy, but I can give you some general
numbers on the regulatory structure.

Regulations cost the American public about $850 billion annu-
ally, which is equal to about the entire non-Defense budget of the
United States. When you get into specific questions such as, let us
say, health and safety regulations, the burden is about 40 percent
more on small business than it is on large business. In other words,
if you look at per employee lost, it is about $6,000 for a small busi-
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ness; whereas it is about $4,000 for a large business. That is too
big of a number, but that is about what we have.

Mr. ScHROCK. Mr. McCracken.

Mr. McCRACKEN. I don’t have a lot to add to that, in all candor.
It is very hard to come up with a specific number. Almost any regu-
lation affects small business. What is operative, of course, is the de-
gree to which it affects how many businesses. But, I think probably
few people would dispute probably the single-most significant regu-
lation that has been reformed that has benefited small business di-
rectly has been the overtime standards.

Mr. SCHROCK. Thank you, Mr. Chairman.

Mr. OsE. Gentleman from Maryland, 2 minutes.

Mr. VAN HOLLEN. Thank you, Mr. Chairman.

Ms. O’Neill, Dr. Graham, in response to a question I asked, said
that their modeling had showed that the cap-and-trade approach
would actually get you more significant reductions in mercury than
other options they looked at. One of the big questions here is com-
pared to what. Could you expound a little bit more on your findings
with respect to cap-and-trade versus MACT?

Ms. O’NEILL. I think there are two parts to the response to that
question. In the first, if you look at a properly constructed MACT—
as you know, the administration has proposed a MACT approach
that is quite lenient; it requires only 29 percent reductions, as op-
posed to the typical 90 percent reduction. If you compare the cap-
and-trade approach to MACT as proposed by the administration,
then cap-and-trade fares decently. However, if you compare cap-
and-trade to a legally supportable MACT standard, then I think
you will find that cap-and-trade actually fares quite poorly by com-
parison: you have a delay in reductions. You have actually very
unambitious reductions. It generally imposes weak caps and delays
them for a very long time.

The second point of comparison is the hot spots problem. With
MACT you have a facility-by-facility approach, facility-by-facility
attention to contamination and a guarantee of, ideally or typically,
90 percent control, or on that order, at the plant. With cap-and-
trade, as a result of trading, you may have sources that in fact in-
crease their emissions. As my analysis of EPA’s own models show,
this is in fact what you have at, as I mentioned, 20 out of 44 facili-
ties in the upper Great Lakes. This is a very large number, an as-
tounding number, and you have very modest reductions in this re-
gion, only 29 percent. So you have real problems with local hot
spots under cap-and-trade that simply don’t exist under, again, a
properly conducted MACT.

Mr. VAN HOLLEN. Thank you.

Mr. OsE. Second round, 1 minute each.

Mr. Kovacs, in terms of regulatory burden existing prior to Janu-
ary 20, 2001, as compared to OIRA’s focus on rules since January
20, 2001, where is the greatest burden, is it rules that existed be-
fore or rules that have been adopted since?

Mr. KovAcs. This time I am going to slow down and take my 2
minutes. I don’t think anyone really knows. If you look at the Sec-
tion 610 reviews, the agencies are planning to review about 42
rules out of about 109,000. A lot of the historic rules have become
actually business standards, so if you wiped out the entire regu-
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latory process, you would actually wipe out some standards. This
is why the 610 process is so important, is that the agencies need
to sit there and really focus on what are the rules that everyone
can live with and what are the rules that are causing problems,
and are out of joint.

It is just like today I am hearing a lot about mercury and NSR,
and I don’t want to jump into that side of the debate because it is
really two separate hearings, but the mercury rule has been
around for a long time. So has NSR. Twenty, 30 years into the
rulemaking process. The mercury rule finally came about as a re-
sult of the Bush v. Gore decision. A day later Carol Browner then
decided to make the finding that a hazardous air pollutant. That
was pursuant to a consent mercury is decree. So, we have regula-
tion by litigation in there, which is a huge problem. The agencies
can’t tell you where consent decrees are, but they are spawning
regulations.

So, what you need to do is go back to a systematic process, and
I think that will give you your answers.

Mr. OSE. Mr. Tierney.

Mr. TIERNEY. I think it is stunning, to stay on this mercury thing
a little bit, that under both of the EPA’s proposals, they would not
require anything to be done beyond what has to be done under sep-
arate EPA rulemaking to control sulfur dioxide and nitrogen oxides
before 2018. So essentially its idea on mercury is do nothing for
that period of time.

Now, one of the excuses they give for that is that EPS claims
that there is no commercially available technology to control mer-
cury emissions. We have indications that is inaccurate and pretty
much a red herring.

Mr. Chairman, I would like to ask unanimous consent to put in
testimony that was given before the Senate by the Institute of
Clean Air Companies, which is a trade association for pollution
control manufacturers.

Mr. OsE. Without objection.

[The information referred to follows:]
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Testimony of the Institute of Clean Air Companies (ICAC)
Presented by David C. Foerter, Executive Director

Friday, July 9, 2004

Good moming. I'm Dave Foerter, Executive Director for the Institute of Clean Air
Companies (“ICAC” or “the Institute”).

The Institute is the nonprofit, national association of companies that manufacture,
supply, and service air pollution control and monitoring systems for a broad range of air
pollutants, including mercury from power plant and industrial sources. The Institute
represents a diverse group of approximately eighty companies dedicated to air pollution
control. As such, the Institute represents the full range of competing technologies, rather
than any single technology. In the few minutes 1 have here this morning, I'll begin with
the “bottom-line.”

Our industry believes that a 50 to 70 percent reduction from current mercury
emissions of 48 tons per year is feasible by 2008 to 2010. As a result, over the next 4 to
6 years, it is reasonable and cost-effective to achieve a utility mercury budget of 14 to 24
tons. The air pollution control industry has both the technology and the resources to
exceed the magnitude of NOy, SO;, PM, s, and mercury reductions, and in a shorter time
frame than proposed by the U.S. Environmental Protection Agency (EPA).

It is important to remind ourselves that air pollution control technology markets have
historically worked well. Studies show that the certainty of regulatory drivers spurs
technical performance and cost improvement. And total costs fall dramatically as control
technology moves from R&D to full-scale commercialization. It is reasonable to assume
that even with the tremendous technological achievements already made, the traditional
successful operation of the air pollution control market will also apply to the
development and enhancement of mercury emission controls. The key to well-
functioning markets is regulatory certainty. If the goal is technological innovation, then
it is important to enact a clear, certain, performance-based mandate. While the Institute
advocates flexibility in meeting control requirements, that compliance flexibility should
be considered only after setting emissions budgets that adequately protect public health
and make use of the capabilities of control technology.

One technology in particular, activated carbon injection, has been used for at least a
decade in the waste to energy industry to achieve mercury reductions of at least 80 to 90
percent. This technology has been successfully transferred to the power sector for
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commercial use. Activated carbon injection provides a relatively low cost solution, with
very little capital investment and relatively low operating costs. In addition, control
performance can be increased and operating cost decreased, if activated carbon injection
is coupled with fabric filter particulate control devices. In an intensive effort over the last
five years, this technology has been rigorously demonstrated through the Department of
Energy’s (DOE) Clean Coal Power Initiative at full scale on electric power plants, with
additional demonstrations to be completed by 2005. The demonstrations identified and
addressed power sector mercury control issues, but, more importantly, dramatically
removed potential barriers and enhanced the technology. R&D has already matured to
full-scale demonstrations and are applicable to a wide range of coal types and existing
equipment configurations. Many of these project teams include utility end-users as well
as technology developers, which indicates the wide-ranging, cooperative effort underway.
The success of this work and other applications, have now all but obscured the 1999
Information Collection Request (ICR) data that was used by EPA to propose the MACT
floor. EPA’s data shows that existing controls not intended to reduce mercury, had a
side-benefit of removing other pollutants, including mercury. In fact, reliance on the
1999 ICR data promotes switching between coal types to achieve compliance, while the
more current data shows economical compliance can be achieved without coal switching.

As we have informed EPA and others, a growing number of companies offer
commercially available mercury control technologies for sale to the electric power sector.
In fact, there are an increasing number of electric utilities actively procuring these
technologies and services. Several other technologies are in various stages of
development and commercial availability, ready to compete as compliance options under
the Utility MACT program. We believe that Congress or EPA does not have to pick
technology winners and losers; the marketplace is adept at doing so. The course of
technology development is too unpredictable to say what the best approach will be and
experience strongly indicates that there will not be one universal approach.

The rapid development of mercury control technologies make it feasible for the
electric power sector to cost effectively reduce significantly more mercury emissions than
called for under the proposed Utility MACT program. Assuming the implementation of a
MACT program requiring control at each plant, it is estimated that a 50 percent reduction
from the current emission level of 48 tons of mercury down to 24 tons is achievable. To
achieve greater levels of control, there will be performance differences at each site due to
differences in coal, equipment, and flue gas characteristics. At some power plants
mercury control technology can reduce mercury emissions by 90 percent or greater.
Therefore, if a mercury control program included compliance flexibility it is expected
that a 70 percent reduction in emissions (down to 14 tons of emissions) is achievable.

Even within the MACT program constraints, EPA can provide compliance flexibility
to achieve a high level of mercury control under the Utility MACT timeline without
negatively affecting generation. Some of these mechanisms have been used in previous
EPA regulations, both MACT and acid rain rules, such as: long term averaging, limits
that specify a percent removal and emission rate, early reduction incentives such as those
used under the Title IV NOy provisions or Section 112 (i) (5) and (6), or a safety net
approach that requires significant reduction with some flexibility for difficult
applications. It is important that flexibility include the performance that is achievable by
technology, rather than a prescription for a particular technology.
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The air pollution control industry has already achieved commercial readiness of
mercury control and measurement technologies, even without the certainty typically
provided by regulatory or legislative market drivers. Mercury control technology is
available today at the reasonable cost of 0.1 to 0.3 cents per kW-hr, compared to and
average retail rate of 8 cents per kW-hr. Mercury control technologies are currently
available for a range of coals and equipment and will be available for every utility
configuration and every coal type in the near future. Mercury reductions of 50 percent
(24 tons of emissions) are achievable by 2008 to 2010, and up to a 70 percent (14 tons of
emissions) would be achievable by all utilities if there were some flexibility in regulation
or legislation.

On behalf of the more than 130,000 men and women in our nation that work to
supply air pollution control and monitoring technology for stationary sources, we
congratulate efforts to develop meaningful and flexible approaches to control emissions
from the electric power sector. Dollars spent on compliance are recycled in the economy,
generating jobs in construction, materials fabrication, and engineering. The Institute
predicted that multi-pollutant control requirements would create 300,000 new U.S. jobs.

Thank you for this opportunity to testify. I look forward to your questions.

For more information go to www.icac.com or contact ICAC at 202.457.0911
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Mr. TIERNEY. And essentially they indicate that there are a
growing number of companies that offer commercially available
mercury control technologies for sale to the electric power sector,
and that a 50 to 70 percent reduction in current mercury emissions
is feasible by 2008 or 2010.

Ms. O’Neill, Mr. Paul, do you think that the clean air companies
are correct or do you think that the administration is correct?

Mr. PAUL. Mr. Chairman, Mr. Tierney, I would agree with that,
and I would point out that the Department of Energy technology
development goal is for 50 to 70 percent mercury capture by 2005
for bituminous plants; by 2007 for lignite and sub-bituminous
plants. The longer term goal is to develop advanced mercury con-
trol technologies that can achieve 90 percent or greater capture,
and that would be commercially available by 2010. There is a lot
of progress that has been made on this. There is progress that is
being made every day.

If they were to stick with a cap-and-trade, if they were to set a
cap of 90 percent control and put it by 2010, 2012, it could be met.
So, they could be aggressive on this. They also could write a good
MACT standard and meet that also.

Mr. Osk. Ms. O'Neill, do you have anything to add? Briefly.

Ms. O'NEILL. I would just add that sources are achieving these
levels of control right now. If you look at the average, and this is
the average of the best performers, they are achieving 95 percent
removal rates right now. And there have been independent studies
that have been entered into the record during the public comment
period that have separately come to this same conclusion, that 90
percent control is, in fact, achievable.

Mr. TIERNEY. Thank you.

Mr. OSE. Mr. Schrock.

Mr. ScHROCK. Thank you, Mr. Chairman.

I don’t mean to keep picking on Mr. Kovacs and Mr. McCracken,
but another frequent public nomination for regulatory and paper-
work reform was the EPA’s TRI, the Toxic Release Inventory. How
have the current rules and paperwork requirements negatively af-
fected your members, and what factors do you think have contrib-
uted to EPA’s delay in reducing this burden on small businesses?

Mr. Kovacs. Well, you have always got to balance. I mean, cer-
tainly paperwork, it is what kind of paperwork, it is how many
forms. My understanding right now is that EPA is really moving
toward some type of an electronic reporting system, and it should
cut down on the paperwork, and it puts everything in real time.
But, people really have to understand what that is going to mean
in terms of public criticism. I think the biggest single problem that
the government has is the amount of time that is addressed on pa-
perwork, but a lot of that, if you really look at it, is the Internal
Revenue Code; that is probably about 60 percent of all the paper-
work.

So, when you get into these regulatory issues, you have to sort
of slice and dice and decide, OK, where is the analysis. That is why
we keep on coming back and saying we need a systematic approach
rather than an ad hoc approach.

Mr. ScHROCK. Mr. McCracken.
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Mr. McCCRACKEN. One of the problems with TRI is the kind of
cliff effect that happens, because a lot of small businesses are ex-
empt under a threshold approach, and that has dramatically
changed recently for some forms of chemicals. We had a member
who testified before this committee last year who was an organ
manufacturer who, of course, uses lead in that work, and the
threshold reporting went from 10,000 to 100 pounds. He is just
over that, so he is caught up in this from no regulation to a fairly
extensive reporting burden that is fairly extensive for him to com-
ply with.

That needs to be addressed. We hope EPA is working on that,
but, again, we are not really sure where that fits right now in
EPA’s overall guidance, and that is why we think that there needs
to be a lot more openness about this process.

Mr. SCHROCK. Thank you.

Thank you, Mr. Chairman.

Mr. OSE. Mr. Van Hollen.

Mr. VAN HOLLEN. Thank you, Mr. Chairman.

Mr. Paul, you stated in your testimony that you first learned via
e-mail that EPA was going to postpone the working group, and that
you saw in the Atlantic Journal Constitution that it was perma-
nently disbanded. One question is why do you think they disbanded
the working group? A pretty simple question. I don’t know if the
answer is simple or not.

The second question relates to a response we received from EPA
in a letter that Mr. Waxman had sent them, a response we received
today, that EPA has now raised concerns about its own integrated
planning model, the IPM, and says that it wants to fix those before
doing remodeling. Apparently, it now believes that some of the as-
sumptions in the IPM model are inconsistent with the Agency as-
sumptions with respect to the near-term availability of control
technology. I wondered if you had any comments on this recent de-
velopment and whether that could have been addressed earlier.

Mr. PAUL. Well, that is exactly why the process needs to be open
and transparent. We don’t know why they disbanded the working
group. We suspect it is because they decided that their preferred
optior(li was to go with Section 111, and that had never been dis-
cussed.

With regard to the modeling assumptions and problems that are
coming up now, once again, that is exactly the type of thing that
needs to be discussed with all the stakeholders, so that you can
have a full conversation about that and challenge the different as-
sumptions. A good reform process is open and transparent. This
one was an open and transparent process for 18 months, and then
it stopped; and then, we got a proposal, a preferred approach,
something which we believe is very weak.

Mr. OsE. I thank the gentleman.

In wrapping up, I want to first thank the witnesses for joining
us today. We have additional questions that we will be submitting
to you in writing. We would appreciate timely response. The record
itself will be left open for 10 days. I thank you for joining us today.

To my friend from Massachusetts, I wish you well. I thank you
for your leadership here.

To my friend from Virginia, I wish you well too.
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Mr. Van Hollen, we are going to leave this to you.

We are adjourned.

[NOTE.—Additional information is on file with the subcommittee.]
[Whereupon, at 12:16 p.m., the subcommittee was adjourned.]
[Additional information submitted for the hearing record follows:]
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

_ November 30, 2004

ADMINISTRATOR
OFFICE OF
INFORMATION AND
REGULATORY AFFAIRS

The Honorable Doug Ose

Chairman, Subcommittee on Energy Policy,
Natural Resources and Regulatory Affairs

Committee on Government Reform

U.S. House of Representatives

B-377 Rayburn House Office

Washington, D.C. 20515

Dear Mr. Chairman:

Thank you for your letter of November 18, 2004, enclosing additional questions
as a follow-up to your November 17, 2004 hearing on Regulatory Reform. I appreciated
the opportunity to testify before the Subcommittee.

Enclosed is the Office of Management and Budget’s two lists of available
information on the progress of regulatory reforms, which we agreed to give to you by
November 30, 2004. Please keep in mind that these two lists (“accomplishments” and
“promising proposals”) were developed for a different purpose and, as I mentioned at
the hearing, are only partially responsive to your request. Also enclosed is the data call
we put out to the agencies requesting more-detailed information on their progress on all
of the 2001 and 2002 regulatory reform nominations. We will update our list based on
this data call, and respond to the rest of your follow-up questions, by December 10, 2004.
If you would like any additional information, please contact me at your convenience.

Sincerely, ,

;

™
5

John D. Graham, Ph.D.
‘Administrator

Enclosures



158

- vﬂﬁm;”

PR

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

Nov 24 2004

MEMORANDUM FOR SELECTED AGENCIES

FROM: Donald R. Arbuckle 7w+ Miunad by
Deputy Administrator, Office of Information
and Regulatory Affairs

SUBIECT: Agency Status Updates on Regulatory Reform Nominations

We are requesting that you provide us with an update of the status of the Office of Management
and Budget’s (OMB’s) 2001 and 2002 regulatory reform candidates, as explained below.
Please send your responses by COB Friday, December 3, 2004 to Dominic Mancini at
dmancini@omb.cop.gov. 1f you have any questions, please contact either Dominic at
202-395-7658 or Don Arbuckle at 202-395-5897.

Regulatory Reform Nominations Update

I. In2001, OMB received 71 nominations from 33 commenters involving 17 agencies. OMB
identified 23 of the 71 nominations as “high priority review” candidates. Appendix E of our
2001 Report to Congress on the Costs and Benefits of Regulation lists the 71 nominations, and
Appendix C of the 2003 Report updates the public on the status of these high priority candidates.
Please review the list of high priority 2001 nominations and provide OMB with an update of
your agency’s activity and actual or expected publication dates of any proposed or final actions.

In addition, please indicate whether or not action was taken on any of the 48 non-high prionity
2001 sugpestions. If the reform resulted in a proposed or final rule, please provide OMB with a
brief description of the rulemaking and a Federal Register citation for that publication.

II. In 2002, OMB received 316 nominations from over 1700 commenters. We determined that
109 of the nominations were already under consideration at agencies. Another 51 were referred
to independent agencies. The remaining 122 rules and 34 guidance documents OMB referred to
agencies for their evaluation as possible reforms. After reviewing the public nominations and
consulting with OMB and with the Office of Advocacy, agencies: (1) identified 34 rules and 11
guidance documents as "new" reform candidates; (2) were undecided about pursuing reforms of
another 26 regulations and 4 guidance documents; and (3) concluded that the remaining 62 rules
and 19 guidance documents addressed issues that were unnecessary or were lower priority, given
the other competing demands on their resources. Chapter 2 of the 2003 final Report presents an
item-by-item status report of these nominations.
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Please review the list of the 109 reform nominations already under consideration by the agencies
listed in Table 15 of the 2003 Report, the “viable reform candidates” listed in Tables 9 and 10 of
the 2003 Report, and the “undecided” reforms listed in Tables 11 and 12 of the 2003 Report, and
provide OMB with an update of your agency’s activity and the actual or expected publication
dates of any proposed or final actions. Agencies should also indicate to OMB whether action
was taken on any of the reform candidates your agency originally decided not to pursue, which
are listed in Tables 13 and 14 of the 2003 Report. For all updates, please include a brief
description of the action taken and, if the reform resulted in a proposed or final rule, a FR
citation for that publication.

OMB Reports to Congress on the Costs and Benefits of Regulation are available at
http://www,whitehouse.gov/omb/inforeu/regpol-reports_congress.html.
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Regulatory Reform A plish t:
Issue Area Agency/Rule Summary/Status
The Department of Educati blished on k 1 2002 the final regulation for
ED: Federal Family Federal Student Aid If‘:'ogxams The rule reduces ive burden for prog;
) Education Loan p p and p P p with greater flexibility to serve smdems and
Education " . . The new lati timi the "12-hour rule” that restricted financial
Program and Financial N P 3 e
Aid Regulations aid for students er}rf)lled in distance ed\fcallqrf and f)ther non~m1dmcnal. term
programs. In addition, colleges and universities will no longer be required to
coordinate a borrower’s monthly payments unless the borrower has mmaled a request
USDA issued a final EQIP rule in May 2003, impl new pi
in the 2002 Farm Bill. This rule includes national priorities that gulde application-
USDA: Envi 1 | funding d at the state and local level. These national priorities give a
Envi Quality Incentives preference to applications that address water quality concerns in impaired watersheds,
nvironment . . . . . N N
Program for Farmers air quality concerns in non-attainment areas, at-risk species concerns, and protection
{EQIP) of high-value wetlands. The use of national priorities is expected to increase the
nvi 1 benefits d by the program by focusing on the most pressing
natural resource concerns.
T November 2002, EPA adopted new standards to reduce pollutants for the first time
from several groups of non-road engines, including large industrial engines,
snowmobiles, and ali-terrain vehicles. When fully implemented, these standards will
EPA: Reducing remove more than 2 million tons of pollution each year — the equivalent of removing
Environment Emissions from the poiluuon from more than 32 million cars every year. Much of this reduction in
R ional, Off-Road ions results from the control requirements for engines used in industrial sestings.
Vehicles The health benefits of this action are signifi inciuding annually avoidi
approximately 1,000 premature deaths, EPA estimates the long-term fuel savings of
this action will be approximately 800 million gallons per year, at a savings of $770
million annually. EPA estimates the rule will cost about $190 miilion annually.
These final regulations guide the $8 billion joint Federal-State restoration of the
Everglades and provide a strong foundation for xmp]ementanon of the long term
restoration plan and its 68 separate project p luding interim hydrologi
DO! and Army Corps of | and ecological goals, use of sound science, peer review, adaptive management, and
Environment | Engineers: Everglades | broad stakeholder participation at every step in the process. These regulations, which
Restoration Project were developed by the Corps of Engineers in close consultation with the Department
of the Interior and the State of Florida, will help ensure that the long term goals of the
Comprehensive Everglades R ion Plan are achi
In December 2000, EPA proposed a rule under the Clean Water Act establishing new
discharge standards for facilities that metal prod and hinery. The
proposed rule would have cost $2 billion annually and affected over 50,000 facilities
in 18 different industry sub-sectors. After the proposed rule was published, EPA
EPA: Effiuent received detailed analyses indicating that the benefits analysis was flawed because
. i most of the sources covered by the proposal were already controlling discharges under
Environment | Guidelines for Metals the existing regulat irements. Once the analysis was corrected, it became clear
Products and Machinery © GXISHng reguatory requirements. Y ;

that the costs of the proposal greatly exceeded the benefits and that most affected
facilities already were using appropriate poliution control technology. In May 2003,
EPA issued a substantially scaled back final rule, which imposed tailored requirements
costing about $14 million per year, a savings of almost $2 billion per year.
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v Reform A

Issue Area

Agency/Rule

< S
y/Status

Environment

EPA: Effluent
Guidelines for
Stormwater Runoff
from Construction Sites

In the Spring of 2602, EPA submitted to OMB a draft proposed rule under the Clean
Water Act to set nauonal standards for stormwater runoff from construction sites. The
draft p ] t dards that would have significantly
mcreased federal mvolvemem in State and local land-use decisions. During
interagency review, concerns were raised that this proposal could have raised the
average cost of new homes by $1000 to $2200, preclude 135,000 to 325,000 low-
income families from owning a new home, eliminate up to 18,000 jobs, shut down as
many as 800 construction firms, unduly burden about 150,000 small businesses,
impeded highway construction, and even create unintended health and safety risks
associated with stormwater retention ponds. Because of these concerns, and because
the adverse ecological impacts to streams from stormwater are largely local in nature,
EPA ultimately decided to work with State and lecal governments on implementing
the existing stormwater program rather than issuing burdensome new Federal
regulations. This approach will be more effective, better tailored to local needs and
and will yield cost savings of over $4.1 billion per year.

Environment

EPA: Browafields
Program

On January 11, 2002, President Bush signed into law the Small Business Liability
Relief and Brownfields Revitalization Act. This landmark leglslatlcn will help
hundreds of American turn th ds of envir into
productive community assets. This law expands EPA’s Brownfields program boosts
funding for assessment and cleanup, enhances roles for State and Tribal response
programs, and clarifies Superfund liability. By promoting the cleanup and
redevelopment of contaminated industrial sites, this law will improve the environment,
protect public health, create jobs, and revitalize communities. As required by the Act,
EPA issued a proposed rule in August of 2004 to clarify the Superfund liability
provisions. EPA is also providing a substantial amount of support for this program to
fund grants for states, tribes, and local communities.

Environment

EPA: General Reforms
of the New Source
Review Program

The New Source Review (NSR) program requires major sources that modify their
production operations in a way that increases emissions to undergo arigorous review
to assure that the source is well-c lled and that the projected increase in emi

will not adversely affect air quality. This rule makes ﬁve changes to the NSR program
including: (1) an updated method for an actual baseline; (2) a
method for calculating emissions changes to determine the applicability of the NSR.
program; (3) provisions for setting facility-wide ernissions caps, known as Plantwide
Applicability Limits; (4) a Clean Unit exclusion; and (5} a i h to
adopt Pollution Control Projects. These changes to the NSR program wxll provide
sources with more flexibility to respond to rapidly changing markets and to undertake
pollution control and prevention prOJects

Environment

EPA: Reform of the
New Source Review
Program: Routine
Maintenance, Repair,
and Replacement
Activities

This rule clarifies what are “routine maintenance,
repair, and replacement” and therefore exempt from NSR requirements. The rule
exempts from cumbersome case-by-case review certain “identical” or “like-kind™
component replacements costmg less than 20% of the affected process unit. This will
promote routine p and facility upgrades. To help ensure that
adverse environmental effects wﬂl not occur, the rule contains safeguards, including
the cutoff for equipment replacements costing more than 20% of the affected process
unit, a requirement xhat (he basu: desxgn parameters of the unit cannot be changed, and
abaron di i In addition, the full panoply of
Clean Air programs that are the primary means for achieving emissions reductions

from existing sources will 1o protect and improve the nation’s air quality.
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gulatory Reform A plist 1
Issue Area Agency/Rule Summary/Status
On December 16, 2003, EPA issued a final policy memorandum revising EPA’s
interpretation of Safe Drinking Water Act (SDW A) applicability to submetered
properties. This revised interpretation will promote water conservation by allowing
EPA: Conserving building managers to meter and bill tenants separately for water without triggering a
Environment Water through the host of duplicative SDWA requi . This revised interp ion only applies
Submetering of Water when a building obtains its water from a regulated water system that already provides
Systems SDWA compliant water. EPA is currently studying whether additional water

conservation benefits could be obtained by expanding the policy to buildings that bill
but do not separately meter residents for water (again, provided that they obtain water
from a regulated water system mesting all SDWA requirements).

Environment

EPA: Reducing
Emissions from Non-
Road Diesel Engines

EPA in collaboration with OMB/OIRA, developed the Non-Road Diesel rule to reduce
by 90% the amount of SO,, NO, and PM exhaust from off-road engines used in
mining, agriculture and construction. These gains can only be accomplished through a
dramatic reduction in the sulfur content of diesel fuel and installation of new control
equipment on engines. EPA estimates that the benefits will far outweigh the costs:

the present value of benefits over the period from 2004 to 2036 is estimated to be $805
billion using a 3% discount rate and $350 billion using a 7% discount rate, while the
present value of costs over the same period is estimated to be $27.1 billion using 2 3%
discount rate and $13.8 billion using a 7% discount rate.. The rule is expected to
prevent 6,400 p deaths in 2020 and 12,000 in 2030,

Environment

EPA: Effluent
Guidelines for
Concentrated Animal
Feedlots

in December 2000, EPA published a proposed rule expanding the Clean Water Act

it i for 1 animal feeding operations (CAFOs) and
strengthening the effluent guidelines for those facilities. The proposed rule would
have affected 35,000 farms, including many smaller farms, and cost about $900
million annually. In February 2003, EPA published the final rule on CAFOs. The
final rule focuses on 15,000 large farms that account for most of the pollution from
this sector. For the first time, these large farms will be required to control runoff of
manure from their fields. Smaller farms are generally addressed through a voluntary
USDA p that provides grants and technical assi to address runoff and
other environmental concems. However, they may be subject to regulatory controls in
cases where their runoff is linked to specific water quality problems. EPA estimated
the cost of the final rule at $360 million annually, of which about $300 million would
fall on large CAFOs. Fresh water benefits from reduced runoff at large CAFOs were
estimated in the range of $200 to $350 million annually. Additional non-monetized
benefits include reduced runoff from small and medium CAFOs and reduced impacts
on marine waters.

EPA: Watershed Rule

(Total A Daily
Load ~ TMDL)

The July 2000 Watershed Rule revised the existing requirements for States to prepare
lists of impaired waters and to develop total maximum daily loads (TMDLs) for the
waters on these lists. The most significant change was to require that implementation
plans be developed for each TMDL and approved by EPA. Commenters argued that
the prescriptive, procedural approach adopted in the 2000 rule undermined the benefits
of a watershed approach to addressing water quality. In particular, the requirement
for up-front EPA approval of implementation plans was thought to limit State
flexibility, impede adaptive management, and unduly interfere in State water pollution
control prog The rule was withdi by EPA in March 2003, following public
notice and
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Regulatory Reform A lish 1
Issue Area Agency/Rule S y/S
This action regards a family’s use of a corp ! or corp dividend to
divide a family business on the occasion of an owner’s divoree. Treasury published a
Treasury/IRS: final regulation on January 13, 2003 permitting taxpayers relief under the regulation if
Financial D ic Rel Tax | the taxp: enter into an agreement to specify the tax treatment agreed to by the

Reform Act Rules —
Burden Reduction

spouses. The agreement must have been in effect on the date of the final regulation.
This remedy is intended to resolve a situation resulting in conflicting court opinions
regarding the prior regulation.

Treasury/IRS: 2002
Form 1040A and
Schedules, U.S.

This form is used by individual taxpayers to report their taxable income and calculate
their correct lability. Changes made by Treasury include the deletion of two
worksheets, as well as further revisions to the number of lines, Code references, and

Financial o the size of worksheets. These changes were made throughout Form 1040A,
Individual Income . f N .
Return — Burden mstrucnf:cns, and schgdules, reducing paperwork bmdgn on taxpayers by over 5 million
Reduction hours. Form 1040A is used by taxpayers who do not itemize and have less than
$50,000 in taxable income.
Treasury/IRS: U.S. This form is used by individual taxpayers to report their taxable income and caiculate
Individual Income Tax | their correct tax Hability. Treasury decided to increase the threshold for filing
Financial Return, 2002 Form Schedule B (Form 1040 — used to itemize interest and ordinary dividends) to $1,500,
1040 - Burden s0 that fewer taxpayers will be required to file it. This reduced burden on the public
Reducti by over 12 million hours.
Forms 1120 and 1120-A are used by corporations to compute their taxable income and
Treasury/IRS: U. § tax lability and verify that it has been correctly computed. 'Corporations with total
Corporation l;lco;ne' receipts and assets of less than $250,000 are no longer required to complefe Schedules
Tax Return, 2002 Form L, M-1 and M-2 of the 1120. These same corporations are no longer required to .
Financial 1120 and ”120. A and complete Parts Il and IV of the 1126-A. Furthermore, Code references were revised
Schedules - Burden throughout the form and instructions to(clarify‘and reduce ‘burd‘en. Changes.made
Reduction throughout Form 1120, schedules, and instructions by adding lines, and adding 1 form
attachment further clarified how to complete the forms. These changes reduced
burden by over 36 million hours.
Treasury/IRS: U.S. Form 11208 and its schedules are used by S corporations, generaily small businesses,
Income Tax Return for | to figure their tax liability and report their income and other tax-related information.
Financial an S Corporation, 2002 | IRS uses the information to determine the correct tax for S corporations and their
Form 11208 and shareholders. Under the IRS Burden R jon Initiative, corporations with total
Schedules — Burden receipts and assets of less than $250,000 are no longer required to complete Schedules
Reduction L and M-1. This will reduce burden by over 14 million hours.
Final Treasury regulations 1ssued in December 2002 provide rules for determining
. which research activities are eligible for the research credit. These final regulations
Treasury/IRS: Research N : y N N
Financial Tax Credit — Burden were issues after an extensive public comment process and replaced earlier regulations

Reduction

issued in January 2001 that had been criticized as being too subjective and narrow.
The new final rules provide more objective guidance for determining credit eligibility
and further the purpose of ing research activities in the U.S.
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latory Reform A plish t

Issue Area

Agency/Rule

Summary/Status

Financial

Treasury/IRS:
Consumer-Directed
Health Plans

In an effort to increase employee involvement in health care decision-making and
consequently reduce the increase in health care costs, many employers are establishing
more consumer-directed health plans. ln addmon Congress, as part of the Medicare
Prescription Drug Imp: and N ion Act of 2003, allowed Health
Savings Accounts (HSAs) as a way for consumers to have more health choices. The
IRS and Treasury have facilitated the establishment of these types of arrangements by
providing a series of guid , which add) d ding issues in the
establishment and operation of HSAs. In addition, the IRS and Treasury provided
guidance that detailed how employers could establish Health Reimt

Arrangements, an employer-provided “account,” which could be used by an employee
solely to pay for qualified medical exy In addition, to facxlxta(e these account-
based medical plans (including flexible spending ar ), d was issued
that detailed how debit card technology could be used in conjunction with these

ar

Financial

Treasury/IRS:
Employer-Based
Retirement Savings
Plans

The IRS and Treasury have issued iple pieces of y guid that
provided updated rules for employers to use in operating employer-based retirement
savings plans, such as the 401(k) plans, 403(b) plans and 457 plans. These updated
rules reflect legislative changes over the fast 15 years and provide needed

i ion in the admi ion of these plans. Final regulations were provided to
set out the rules for the provision in the Economic Growth and Tax Relief
Reconeiliation Act of 2001 for catch-up contributions for participants over age 50 that
participate in these employer-based savings plans and the minimum distribution
requirements that apply to these plans and IRAs and to update the rules regarding 457
plans. Proposed regulations have been issued to update the rules for 401(k) plans and
403(b) plans.

Financial

Treasury/IRS:
Mortgage Revenue
Bond Purchase Price
Limits

States may issue mortgage revenue bonds to provide below-market rate mortgages to
certain first-time home buyers. The home prices are limited to no more than 90% of
the average purchase price for homes with the area in which the home is located. Prior
0 2004, the purchase price limits had not been adjusted since 1994, In 2004 IRS and
Treasury updated the limits to reflect recent market conditions. This change resulted
in more homes purchased by first-time buyers being eligible for the below market rate
mortgages.

Financial

Treasury/OCC: Bank
Activities and
Operations: Real Estate
Lending and Appraisals

Treasury's Office of the Comptroller of the Currency (OCC) issued a final rule
addressing the applicability of certain types of state laws to national banks” deposit-
taking and lending activities. The rule lists particular types of state laws that it
preempts. This rule preempts without the need for further analysis, those types of
state laws for which substantial precedent existed prior to the adoption of the rule -
recognizing the interference they pose to the ability of Federally chartered institutions
1o operate under uniform standards. This rule preempts state laws that impermissibly
affect national bank deposit-taking and lending powers and contains a new uniform
srandard to combat predatory lending. It prohibits a bank from making any loan based

ly on the 1 value of the borrower’s collateral, without regard to
ablhty to repay. Further in making a loan, a national bank shall not engage in unfair or
deceptive practices.
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latory Reform A lish 1

T

Issue Area

Agency/Rule

Financial

Treasury/OCC: Fair
Credit Reporting Rules

Treasury issued two regulations addressi provisions of the Fair
and Accurate Transactions Act of 2003 (FACT Act). ( 1) On March 28, 2004, OCC
1ssued a proposed rule that would xmplemem provisions of the FACT Act restricting
the in which ies may furnish consumer
reports containing medical information. The FACT Act prohxblts creditors from
obtaining or using medical information pertaining to a consumer in connection with
any determination of eligibility for credit, and restricts the sharing of medical
information and related lists or descnpnons among afﬁhates {2) On July 15, 2004, the
OCC published for ap to imp} the affiliate
marketmg provisions in section 2 !4 of the FACT Act. The proposal generally
prohibits an institution from using certain information about a consumer it receives
from an affiliate to make a solicitation to them unless the consumer has been given the
oppormmty to opt out of the solicitation. An institution that has a pre-existing

hip with the would not be subject to this marketing

Health and
Safety

USDA: Reducing
Aisteria monocytogenes
in Ready-to-Eat Meat
and Poultry Products

Listeria monocytogenes is a pathogen that can cause listeriosis, an uncommon but
potentially fatal disease in immunocompromised persons. Listerfosis is also a major
concern in pregnant women because the illness can cause fetal death. Listeriosis
outbreaks have been traced to both contaminated hot dogs and lunch meats. On June
6, 2003, USDA published an interim final rule, “Control of Listeria monocytogenes in
Ready-to-Eat Meat and Poultry Products,” that requires establishments that produce
ready-to-eat meat and poultry products 1o establish controls that prevent products from
Listeria A ding to USDA, the rule imposed costs
on firms of approximately $16.6 mitlion per year, whlle the rule generated benefits, in
the form of fewer cases of listeriosis, of approximately $44 million to $154 million per
year.
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Regulatory Reform Accomplishments

Issue Area

Agency/Rule

<

y/Status

Health and
Safety

USDA: Bovine
Spongiform
Encephalopathy (BSE
or “Mad Cow Disease™)

On December 23, 2003, BSE was confirmed in a cow in Washington State. BSE has |
been linked to variant Creutzfeldt-Jakob Disease (vCJD), a disease that can destroy
the human nervous system, On January 12, 2004, USDA adopted a number of
additional measures to address BSE:

*  An Interim final rule, “Prohibition of the Use of Spec;f ied Risk Matenals for
Human Food and Requi; for the Di i of Non-Amt y
Disabled Cattle”, that banned “specified nsk materials” (SRMs) -- e.g., the
vertebral cotumn from cattle 30 months and older, all non-ambulatory
disabled cattle (“d *"), and hanically d meat from the food
supply.

+  An Interim final rule, “Meat Produced by Ad d Meat/Bone Sep.
Machinery and Meat Recovery (AMR) Systems”, that prohibited the use of
SRMs in AMR systems and imposed quality control criteria to ensure that the
products of AMR systems meet the definition of meat.

*  An Interim final rule “Prohibition of the Use of Certain Stunning Devices
Used to Immobilize Cattle During Slaughter”, that prohibited the use of air-
injection stunning for slaughter.

In addition, USDA has undertaken an intensive animal health testing program
designed as a one-time effort that will provide a snapshot of whether BSE is present in
the U.S. This program is designed to test over 200,000 cattle, and will be able to
detect BSE in the cattle population even if the true rate is as low as 1 in 10 miltion.

In July 2004, USDA and HHS also published a Jomt Advanced Notice of Proposed
rulemaking (ANPRM) to request on addi that may be taken
to address BSE. FDA also issued an interim final rule, "Use of Materials Derived
from Bovine and Ovine Animals in FDA'Regulated Products,” that banned, consistent
with USDA's restrictions, SRMs, all disabled cattle, and {ly
separated meat from FDA-regulated human food (mcludmg dietary supplements) and

Health and
Safety

Based on the strong scientific link between the consumption of rans fat and coronary
heart disease, on July 11, 2003 FDA issued a final rule requiring the disclosure of
trans fat content on nutrition labels. Information on the amount of zrans fat in food

HHS/FDA: C
Food Labeling for
Trans-Fat Content

d will allow 1o consider the amount of trans fat in their food

t decisi and the jon to trans fat content will provide an incentive to
food manufacturers to reduce the amount of trans fat in their products. The rule is
expected to produce billions of dollars in health benefits by reducing thousands of
fatal and non-fatal heart attacks, FDA estimates the final rule’s ratio of benefits to
costs 1o be about 1060 to 1.

p

Health and
Safety

HHS/FDA: Bar Code
Rule to Reduce
Medication Errors

FDA issued a final rule on February 26, 2004 to require certain human drug and
biological product labelis to have bar codes. The rule will help reduce the number of
medication errors in hospitals and other health care settings by allowing health care
professionals to use bar code scanning equipment to verify that the right drug (in the
right dose and right route of administration) is being given to the right patient at the
right time. The rule also requires the use of machine-readable information on blood
and blood component container labels to help reduce medication errors. The rule is
expected to prevent 25,000 adverse events and blood transfusion errors annually over
the next 20 years. FDA estimated this rule’s benefits about $5.2 billion per year and
costs of about $670 million per year.
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Health and
Safety

HHS/FDA: Qualified
Health Claims for
Omega-3 Fatty Acids

The FDA will now allow producers the opportunity to make a qualified health claim
for reduced risk of coronary heart disease (CHD) on conventional foods that contain
eiscosapentaenoic acid (EPA) and docosahexaenoic acid (DHA) omega-3 fatty acids.
Typically, EPA and DHA omega-3 fatty acids are contained in oily fish, such as
salmon, lake trout, tuna and herring, These fatty acids are not essential to the diet;
however, scientific evidence indicates that these fatty acids may be beneficial in
reducing CHD. The new qualified health claim for omega-3 fatty acids should help
consumers make healthier and more informed decisions by enabling them to identify
foods that contain Omega-3 fatty acids. A qualified health ¢laim on a conventional
food must be supported by credible scientific evidence.

Health and
Safety

HHS/FDA: Generic
Drug Rule

New regulations streamlined the process for making safe, effective generic drugs
available to consumers by limiting a drug company to only one 30-month “stay” of a
generic drug's eniry into the market for resolution of a patent challenge. The rule also
established changes in the FDA's review procedures, intended to help improve the
speed and reduce the cost of determining that a new generic drug is safe and effective.
The changes in the regulations were estimated to result in savings to consumers of an
estimated $35 billion over 10 years, by making generic alternatives to certain more
costly brand-name drugs available more guickly by avoiding time-consuming legal
delays. The imp in the efficiency of review p ds which will require
changes by both FDA and generic are d to save

billions more, by reducing the time for determining that most new generic drugs are
safe and effective, and therefore can be made available to patients.

Health and
Safety

HHS/FDA: Prohibition
on the Sale of Dietary
Supplements
Containing Ephedra

FDA issued a final rule prohibiting the sale of dietary supplements containing
ephedrine alkaloids (ephedra) because such 1 present an unreasonable risk
of illness or injury. This FDA rule reflects what the scientific evidence shows — that
ephedra poses an unreasonable risk to those who use it. Under the Dietary
Supplement Health and Education Act of 1994, FDA may remove a dietary
supplement from the market if it presents a significant or unreasonable risk of illness
or injury when used according to its labeling or under ordinary conditions of use.
FDA’s final r ion presents a k for applying this unique statutory
standard, Given FDA’s i garding the unds ting rate of ephedra-
related health effects, they estimate the rule will lead to approximately 40-50 fewer
illnesses and 7-12 fewer deaths per year tied to ephedra use, at a cost of between §7
and 90 miilion per year.

Health and
Safety

DOL/OSHA and
HHS/FDA: Prometion
of Automated External
Defibrillators

In July 2001 OMB i that OSHA ider steps o p the use of
automated external defibrillators (AEDs) in the workplace. AEDs are a proven
\ifesaving technology that, when used promptly and properly, increases the rate

of survival after cardiac arrest. In response to OMB's request, OSHA initiated a three-
pronged educational effort: an informative Technical Information Bulletin, a2 more
detailed AED Safety and Health Topics Web page providing comprehensive
information on how employers can design and implement AED programs, and a
brochure entitled "Saving Sudden Cardiac Arrest Victims in the
Workplace.” OSHA's alliance pi isp ing AED use in with
the American Heart Association and the National Safety Council. OSHA has also
contracted with Eastern Research Group to quantify the extent of AED use in the
workplace and identify barriers to the widespread dissemination of this lifesaving
technology. Additionally, FDA recently approved AEDs for use by the general public
without a prescription.

LTI
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On March 3, 2003 Treasury’s Alcohol and Tobacco Tax and Trade Bureau issued a
final rule on the use of health claims and other health-related statements in the labeling
and advertising of alcohol beverages, The rule allows the use of truthful and non-
Health and Tfreasury: Health.C!aims misleading health claims and hea_lth-related statements in the labeling and aqvenising
Safety in Alcoh_ol Labeling and | of alcohol beverages. Health claims must be adequately substantiated by scientific
Advertising evidence and properly detailed and qualified. Also the claims must disclose the health
risks associated with alcohol consumption. This will enable consumers to make
healthier, more informed choices with regard to consumption of alcoholic beverages.
This interim final regulation is designed to help people who are covered by Medicare
with the cost of prescription drugs. The regul lining the new drug di
HHS/CMS: Medicare card program was the first action resulting from the Medicare Prescription Drug
Health Care Prescription Drug Improvement and Modemization Act of 2003. The program provides Medicare
Discount Card beneficiaries with discounts on the cost of their prescription drugs and is an interim
benefit available to seniors until January 2006 when Medicare begins covering
prescription drugs.
Skilled nursing facilities (SNFs) are required to submit resident assessment data in
HHS/CMS: e K ot s
Streamlining Skilled O(der to gdmnlzlster the apgmprlale P rate logy. The burden
Health Care Nursing Facilities with this is the SNF staff time d to plete the M Data Set (MDS),
Reporting Burden encode the information, and transmit the data. The new resident assessment tool takes
half the time to use as the old one. This will reduce burden by over 3 million hours.
On August 29, 2003, HHS issved a final rule clarifying hospital obligations to patients
‘who request treatment for emergency medical conditions under the Emergency
HHS/CMS: Emergeney Medical Treavnf:nt and Labor Act (EI\_/ITALA), The rule is designed to ensure that
Health Care Medical Tréatmen t and pef);_)le will receive approp{iate screening and emergency freatment, regardless of
Labor Act ability to pay, while removing barriers to the efficient operation of hospital emergency
departments. For example, the rule clarified that the EMTALA requirements do not
apply to off-campus locations that are not Emergency Departments, and do not apply
to admitted patients.
The Qutcome and Assessment Information Set (OASIS) is a system used by home
health agencies to submit treatment information i Medi reiimbt
HHS/CMS: CMS streamlined the assessment instrument and iting in
Streamlining the a reduction in the number of required items by nearly 30 % and reducmg the amount
Health Care Outcome and of time required to complete the instrument by over 25%. Additionally, CMS has
Assessment Information | implemented clear instructions that remove the requirement that Home Health
Set for Home Health Agencies collect OASIS information on non-Medicare/Medicaid paid patients. Home
Agencies Health Agencies are, however, allowed to continue to use the OASIS tool to collect
data on these patients if their busi make this desirable. These changes
reduced reporting burden over 2,400, 000 hours per year.
The rule finalized on November 15 2001 permits States to determine which
HHS/CMS: State Is are permitted to hesia services and the level of
Health Care Discretion about supemsnon required. The additional flexibility provided to States allows for better
Anesthesia Services access to care, particularly in rural areas, by making it easier for licensed health
pr ionals, such as Certified Nurse Anestt to practice,
The Medicare Secondary Payer (MSP) provision specifies the ditions under which
HHS/CMS: Reducing parties other than the Medicare program have primary responsibility m pay for health
Health Care Burdens under the care services, On March 29, 2004, in pli with the Medi
Medicare Secondary Act, CMS issued an instruction package, which relieved hospital laboratories of the

Payer Provision

burden of collecting MSP information for reference laboratory services. These
changes save an additional 255,000 hours of paperwork burden.
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Homeland
Security

HHS/FDA:
Bioterrorism Act Rules

HHS issued two regulations under the Bioterrorism Preparedness and Response Act of
2002 to bolster the safety and security of America’s food supply. The new regulations
enable better-targeted efforts to monitor and mspecl imported foods. The rules allow
quick identi and notification of food pr g ies and other
establishments involved in any deliberate or accidental contamination of food. These
requirements represented the latest steps in ongoing efforts to respond to bioterrorism
threats. (1)Registration of Food Facilities - this regulation required domestic and
foreign facilities that manufacture, process, pack, or hiold food for human or animal
consumption in the US to register with FDA by December 12, 2003. Registration is
one of several tools that would enable FDA to act quickly in responding to 2
threatened or actual attack on the US food supply. In the even of an outbreak of
foodborne illness, such information would help FDA and other authorities determine
the source and cause of the event. {2} Prior Notice of Imported Food — this regulation
requires the submission to FDA of prior notice of food, including animal feed that is
imported or offered for import into the US. The information must be submitted and
confirmed el ically as facially by FDA for review no more than § days
and no less than 8 hours (for food arriving by water), 4 hours (for food arriving by air
or land/rail), and 2 hours (for food arriving by land/road) before the food arrives at the
port of arrival,

Homeland
Security

DHS: Student Exchange
Visitor Information
System

DHS published a final rule on D ber 11, 2002 impl the Student
Exchange Visitor Information System (SEVIS). SEVXS is an internet-based system
that provides users with access to accurate and current information on nonimmigrant
foreign students, exchange visitors, and their dependents. SEVIS enables schools and
sponsors to transmit electronic information and event notifications, via the Internet, to
DHS, the Bureau of Immigration and Custom Enforcement (ICE) and the Department
of State (DOS) throughout a student’s or exchange visitor’s stay in the United States.
The rule reduces the public burden associated with reporting and retaining paper-based
forms and streamlines the process for collecting information on nonimmigrant foreign
students, exchange visitors and their dependents.

Hometand
Security

HHS/CDC:
Requirements for Sefect
Agents

e ehed . Y

HHS and use in the United States,
receipt from cutsxde the United States and transfer within the United States of select
agents and toxins, This inchudes requirements concerning registration security risk
assessments, safety plans, security plans, emergency response plans, training,
transfers, record keeping, inspections, and notifications. The interim final rule,
implementing provisions of the Public Health Security and Bioterrorism Preparedness
and Response Act of 2002, provides protection against misuse of select agents and
toxins whether inadvertent or the result of terrorist acts against the US homeland, such
as terrorist acts involving anthrax. In response to public comments the final rule

ines reporting requi , clarifies inspection criteria, and provides

Homeland
Security

DHS: Procedures for
Handling Critical
Infrastructure
Information

performance based standards for securing select agents.

This rulemak lishes the p necessary to fulfill the provisions of the
Critical Infrastructure Informanon {CH) Act of 2002. It establishes uniform procedures
for the receipt, care and storage of CII voluntarily submitted to the Federal
government. These procedures apply to all Federal agencies that receive, care for or
store CIL
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DHS published two interim final rules for the US VISIT Program, an integrated,
DHS: United States automated enﬂy—ex:t system that records the arrival and departure of aliens; verifies
Homeland Visitor anfi Tmami aliens’ identil and authenti 2 aliens’ travel documents through comparison
Security Status Indicator biometrics, The first rule established US VISIT for arrivals at air and sea ports of entry
Technology (US VISIT) | and authorized a limited number of pilot exit programs. The second rule expanded US
Program VISIT to the 50 busiest land ports of entry and expanded coverage to include travelers
from Visa Waiver Program countries
The Expedited Removal notice authorized the DHS to place in expedited removal
proceedings any or all members of the following class of aliens: aliens determined to
be madmxssthle who are present in the US without having been admitied or paroled
. N i by an igration officer ata d d port-of-entry, who are
Homeland 2;‘: Desxgnatmg encountered by an immigration officer within 100 air miles of the US international
ns for Expedited | 4 order and who have been physicalt tin the US continuously for the 14-
Security Removal, and Border and border and who have been physically present in the US continuously for the
Crossing Card Initiative f:lay Pmod immediately prior to thg date (?f the encounter. The Border Cms'smg Card
interim final rule extended the period of time which Mexican Border Crossing Card
(BCC) ho)dcrs can remain in the United States without obtaining additional
d The rule ded this time from 72 hours to 30 days to help
expand cross-border commerce.
The maritime security requirements published by the Coast Guard in a final rule on
Oct. 22, 2003 replace temporary rules originally issued in July 2003. The final rules
Homeland DHS: Impl effect s n ) chang_es in fecuriry gractices within all segments of the mm‘ilin'xe
Security of National Security industry, including cruise ships, container ships, and offshore oil platforms. Designed
Maritime Initiatives to protect the nation’s ports and waterways from a terrorist attack, the requirements
require the devel and impk ion of security plans for vessels and facilities
that have a higher risk of involvement in a transportation security incident.
The Terrorism Risk Insurance Program (TRIP) has created a temporary Federal
program that establishes a system of shared public and private compensation for
insured losses resulting from certain types of terrorist acts.

*  Interim Guidance Notices — To provide necessary guidance to the insurance
industry in complying with TRIA before formal regulations could be
developed, Treasury issued a series of 3 interim guidance notices
immediately following TRIA’s November 22, 2002 effective date. Among

Homeland Treasury: Terrorism other thmgs they provided clarifications to TRIA’s disclosure and “make
Security Risk Insurance Program q , the i entities eligible to participate in the
Program, and the nmmg and method of issuing required disclosures.

e Interim Final Rules — While the interim guidance process was being pursued,
Treasury simultaneously began formal rulemaking to incorporate and
supercede the interim goidance notices. The rufes set fonh the purpose and
scope of the Program, key definiti for discl insurers
must make to policyholders and their © make available” obligation under
TRIA.

The FAA implemented several rules to enhance flight and au'pon secunty in the
B DOT/FAA: Cockpit aftermath of September 11, These security impi d
omeland
Security Docr§ and Related doors on au'p)anes. improved baggage and s:argo screening, a:rspace restrictions, photo
Security Rules identification req for pilots, addil i checks for baggage
screeners, and the of a general aviation security program.
Treasury/IRS: Post As part of the federal government’s rapid reaction to the events of September 11™
Homeland September 1 1‘,,. begmmng as ear]y as September 12,2001, Treasury issued 20 items of gmdam:e
Security N piember & P istrative relief to all the tax burden on individuals and

Relief

-4
affected by the attacks.

11
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Housing

OFHEO: Public
Disclosure of Financial
and Other Information

On May 29, 2002, OMB sent a letter prompting OFHEO to consider rulemaking to
strengthen the corporate governance of Fannie and Freddie and require certain public
disclosures. OFHEO issued a final rule on April 2, 2003 to ensure the safety and
soundness of the Fannie Mae and Freddie Mac. The rule also implements an
agreement reached in July 2002 between OFHEOQ and the Securities. Under OFHEO’s
final rule, Fannie and Freddie would satisfy OFHEQ’s disclosure requirements by
complying with the SEC’s disclosure requirements under the Securities Exchange Act
of 1934. These disclosures include reports to shareholders, proxy statements, and
monthly earnings and business summaries.

Housing

OFHEO: Risk Based
Capital Standards

On July 19, 2001, the Office of Federal Housing Enterprise Oversight issued a rule
establishing capital standards for Fannie Mae and Freddie Mac pursuant to the Federal
Housing Enterprise Safety and Soundness Act of 1992. The rule was amended and
fine tuned on February 13, 2003, The two Federally chartered enterprises provide
tiquidity and support to the secondary mortgage markets. The rule models the
portfolios and balance sheets of the two enterprises and sets up a stress test based on
extreme interest rate environments and economic conditions to determine what fevel
of capital they would need to weather such financial conditions. Thus the rule

the fi ial safety and of our gage markets and
system

Housing

HUD: Housing Goals
for Government-
Sponsored Entities

By law HUD sets housing goals for the two Government-Sponsored Enterprises
(GSEs) that are mortgage intermediaries: Fannie Mae and Freddie Mac. A final rule
published on November 2, 2004 affects GSEs starting January 1*. The final rule
helps make homeownership more affordable for persons of low or moderate incomes
and those in areas that are “underserved” with affordable housing. Congress expects
these federally-chartered GSEs to fead the rest of the morigage market in making
housmg affordable. In fact, the GSEs have usually lagged the market, The goals are
minimum performance standards. For each type of ho , tenant, or

that the GSEs were chartered to help, the final rule sets the minimum shares of each
GSE’s business that serves these housing goals. The GSEs would keep up with market
forecasts, with no risk 10 their finances. A pre-rule published at the same time asks for
public comment on how to resolve a difficult detail. Low-income homeowners are
slower than others to refinance their fixed-rate mortgages when rates drop.
Consequently, periods of extensive refinancing, like 2003, have relatively few
affordable mortgages and so make it more difficult for the GSEs to meet their goals.
Although HUD has the authority to deal with such circumstances all parties wanted
HUD to propose a mathernancal procedure for these times. The pre-rule solicits
suggestions for developing an p dure,

Labor

DOL: Birth and
Adoption
Unemployment
Compensation

The Department of Labor removed regulations allowmg States 1o provide partial wage
i through 1 for parents taking approved leave
to care for a newborn or newly adopted chn!d This rule, issued on October 9, 2003,
wﬂl protect the avan]ablhty of already scarce unemployment trust funds for the
ily d by pi iting their use by individuals on voluntary leave,
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Labor

DHS: Forms 1-140 and
1-485

DHS published an interim final rule on July 31, 2002 allowing concurrent filing of
forms 1-140 and 1-485. The previous rules only allowed for an immigrant worker to
file the Application To Register Permanent Residence or Adjust Status, Form 1-485,
after the alien's underlying Immigrant Petition for Alien Worker, Form 1-140, had
been approved. Due to these requirements, there were growing delays and backlogs
from the time the Form 1-140 was filed with the legacy INS until the alien worker was
able to file Form 1-485 and obtain interim benefits such as permission to travel and an
Employment Authorization Document. Concurrent filing eliminates the delay that
took place between approval of the Form 1-140 worker petition and the subsequent
filing of the Form 1-485 adj jcati

Labor

DOL: White Collar
Exemption
(541 Overtime) .

The final rule impl the p from wage and overtime pay for
executive, administrative, professional, outside sales and computer emplioyees. These
exemptions are often referred to as the FLSA’s “white collar” exemptions. To be
considered exempt, employees must meet certain minimum tests related to their
primary job duties, and in most cases must be paid on a salary basis at not less than
minimum amounts specified in these regulations. The final rule simplifies complex
“duty” tests, raises the exempt salary thresholds in the salary level test, allows for
deductions from pay for disciplinary suspensions, and creates a “"safe harbor™ for
employers who make improper salary deductions that are isolated or inadvertent. The
final rule hens overtime p ions of 6.7 million workers earning $23,660 or
less, including 1.3 million salaried “white collar” workers newly eligible for overtime
who will gain approximately $375 million in additional earnings every year. The final
rule ensures that employees can understand their rights to overtime pay, employers can
readily determine their legal obligations, and DOL can more vigorousty enforce the
law.

Labor

DOL: Labor
Organization Annual
Financial Report
{LM-2)

This final rule revises the Form LM-2, which is used by the largest labor organizations
to file annual financial reports. The purpose of this reform is to improve the

p: y and ility of labor organizations to their L to increase
the information available to bers of labor or and to make the data
disclosed in such reports more understandable and accessible. The rule requires Form
LM-2 filers to file reports that identify “major” receipts and disbursements, and to
allocate disbursements among the categories provided in the form (e.g., contract
negotiation and administration, organizing, political activity, lobbying, etc.). Italso
requires covered labor organizations to report the assets, receipts, liabilities, and
disbursements of organizations that meet the statutory definition of a “trust in which a
Iabor organization is i 4.

Land
Management

USDA: Conservation
Security Program for
Farmers

USDA issued a final rule implementing the Conservation Security Program (CSP), a
newly created program supporting the conservation ¢fforts of agricultural producers.
CSP is unique in that it provides payments to agricultural producers who meet the
eligibility requirements for their existing conservation efforts, as well as for new
conservation practices and activities they during their CSP
rewards producers that have addressed soil and water quality concerns, and encourages
them to address additional resources.
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Land
Management

DOI/MMS: Deep Gas
Royalty Relief

In January 2004, the Department of Interior's Minerals Management Service (MMS)
issued a final rule creating new incentives for natural gas development in hard-to-
reach areas of the Gulf of Mexico. The accelerated production expected to result
from these incentives will help to meet expected increases in demand and ease price
volatility until additional supplies become available. The rule will save American
consumers an estimated $570 million a year and help to ensure the nation's energy
security by boosting domestic production. Although most of the gains to consumers
will be offset by losses to producers, the agency did find that this rule will result in a
net social gain of approximately $30 million per year. Because this rule would only
apply to those operators who have current active leases and existing infrastructure, it is
not d to have signi adverse envi 1 effects.

P

Land
Management

DO, USDA,
Commerce: Healthy
Forest Initiative

The three Departments have p d several 0 p! the
implementation of healthy forest projects. The USDA Forest Service amended its rule
limiting project appeals by the public to the early stages of the decision-making
process, to expedite project decisions and allow faster implementation, The DOI’s
Bureau of Land N {BLM} p ] d a final rule which allows wildland
fire d to be ive i diately when public lands are at
substantial risk from wildfires. Additionally, the DOI’s Office of Hearings and
Appeals amended its rules to expedite its review of wildland fire management
decisions. The Departments of the Interior and Commerce also issued joint
Endangered Species Act (ESA) counterpart regulations that accelerate ESA reviews
for projects that support the National Fire Plan on federal lands.

Procurement

DOD: Defense Federal
Acquisition Regulation
Supplement

In December 2002, DOD completed a burden reduction initiative that will reduce
annual paperwork burden on its contractors and contract applicants by over 14 million
hours, The requirements for contract solicitations are Defense’s second largest
information collection and many Defense Department contracts are targeted to and
awarded to small businesses. This burden is to apply for benefits and for contracts to
provide goods and services under the Defense Federal Acquisition Regulation
Supplement (DFARS), a supplement to the Federal Acqmsmon Regulation. The
higher burden for coliection of i d costs and delays.

Procurement

DOD: Acquisition
Management Systems
and Data Requirements
Control List

This list is used in contracts for supphies, services, hardware, and software, necessary
1o support design, testing, manufacmre trammg, and the operation and maintenance of
procured items. DOD i d new t and 1mproved pohcnes
that reduced information requi 3 Enablmg i iof

information further reduced the burden on contractors. The initiative reduced burden
by over 26 million hours.

Procurement

DOD: Information
Collection in Suppon of

An offeror must submit to DoD a variety of procurement-related information in
response to DoD solicitations. As a result of business process re-engineering and

the DoD Acg
Process (Solicitation
Requirements).

d policies, information requirements were reduced. Enabling
electromc transmmal of required information further reduced the burden on
contractors. This reduced burden by over 14 million hours.

Procurement

DOD: Contract
Bundling

Contract Bundling is the practice of grouping a number of different contract
reqmremems \mo a single large contract. This practice can Jead to reduced smalt

in Federal ing by making the contracts too large for
them to handle Prompted by the President’s Small Business Agenda, the Small
Business Administration and Federal Acquisition Regulation Council published a final
rule amending the Prime Contracting Assistance regulations on October 20, 2003, that
restricted contract bundling, ensuring increased opportunities for small businesses to

participate in Federal
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This FAA final rule enables the safe development of a new area of aviation by
establishing new certification requirements for light-sport aircraft (small, single-
. " engine, and low performance aircraft designed for one or two passengers). The rule
Transportation DOT/FAA: Sport Pilot also establishes reqmremems for hght-spon plane pilots and repairmen. The lower

Certification Rule

costs d with the prodh and p of light-sport aircraft are
expected to foster growlh in general aviation and the current pilot population,

Transportation

DOT/FWHA: Highway
Work Zone Safety

On November 20, 2003, the FHWA published a final rule including provisions

for greater use of high-visibility clothing and barricade devices to improve safety for
highway construction workers. 1t also contained a new section on fluorescent pink
signs to alert drivers to traffic incidents and increased letter size on street signs and
turn-path pavement markings at intersections meant to help older drivers,

For pedestrians, the FHWA has included d eyes,” signals” and
"in-street" pedestrian signs. Additionally, there are new provisions to help pedestrians
with disabilities such as the use of barriers to assist in safe navigation of walkways and
audible devices to communicate sign information will assist visually impaired
individuals. Other items to improve safety are longer stopping distances, more
warning signs, sequential chevron panels, nighttime lighting requirements and flashing
lights on STOP/SLOW paddies.

Transportation

DOT/FRA: Electronic
Submission; Hours of
Service Regulations

The Department of Transportation has undertaken a number of initiatives to reduce
paperwork burden through the use of automation and electronic reporting. For
example, the Hours of Duty records, used by railroads to account for the time that
covered employees spend on the job were converted from a paper to an electronic
format. To date, both time and cost burdens have been substantially reduced. The
conversion from a paper to an electronic format reduced the burden on railroads by
over 772,000 hours.

Transportation

DOT/FRA: Whistle
Bans on Highway-Rail
Grade Crossings

This FRA rule requires | to to sound horns at highway
crossings unless communities create "quiet zones" by installing new crossing safety
equipment or prove that the risk is low for accidents at a crossing that has gates and
flashing lights. In all cases, an engineer can sound a horn whenever he believes there
is an emergency. In addition, horns would be sounded no more than 15 to 20 seconds
before reaching a crossing, rather than in accordance with the current quarter-mile
rule. The rule also set new standards for the minimum sound level and, for the first
time, the maximum sound level that can emanate from a locomotive horn.

The rule effectively balances the safety of motorists with the desire of communities
near railroad tracks to get some sleep at night.

Transportation

DOT/NHTSA:
Corporate Average Fuel
Economy (CAFE)
Standards

In April 2003 NHTSA published a final rule raising light-truck, fuei-economy
standards for the first time in a decade. NHTSA estimates that the fuel savings for
consumers who purchase 2005-2007 vehicles will more than pay for the compliance
costs of this rule. The rule will reduce oil consumption by 3.6 billion gallons over the
life of these vehicles.

Transportation

DOT/NHTSA:
Fue] System Safety
Standard B Vehicle
Fires

in December 2003, NHTSA published a final nule upgrading its fuel system integrity
standard. This upgrade increases the test speed for rear crashes from 30 mph to 50
mph and increases the test speed for side crashes from 20 mph to 33.5 mph. The
upgrade also uses a heavier barrier with a more aggressive face to better replicate a
crash with another vehicle. This upgrade will ensure that people who survive high-
speed crashes will not die in a fire caused by a fuel leak from the crash. The new rear
impact requirements will be phased-in, begi ber 1, 2006, with i

of all new vehicles required by September 1, 2008. Al new vehicles will be required
1o comply with the new side impact requirements beginning September 1, 2004,

16
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Social
Services

Faith Based Initiative

The Faith-Based Initiative has been active in implementing the principles of the
Executive Order 13279 through regulations. Faith-Based Organizations have for
many years been an integral part of social services and safety net programs in this
country. To a large extent, these regulations seek to ensure Faith-Based Organizations
the opportunity to compete on equal footing for Federal funding and to eliminate
unequal burdens on grantees that are Faith-Based in nature. Faith-Based centers at
seven agencies (Ed., HHS, HUD, DOJ, DOL, USDA, and USAID) have promulgated
thirteen final rules, mcludmg general rules that cover the funding delivered by six

ies, three I Charitable Choice statutes, a DOL regulation
implementing the amendmem of EO 11246, and three regulations changing
diseriminatory language in specific HUD, VA, and DOL programs. Two additional
rules have been proposed and are yet to be finalized, one of which is a general
regulation covering a seventh agency.

Social
Services

HHS: Language-
Assistance Services for
Limited English
Proficient Individuals

On August 8, 2003 HHS issued revised LEP guidelines, which explain when and how
providers should make appropriate interp ion and lation services available for
people who need this help. The guidelines are based on a framework developed by
DOJ, with modifications designed to reduce regulatory burden on health care
providers, such as by allowing LEP individuals to use family and friends as

Social
Services

USDA: Food Stamp —
Social Security
Combined Applicatien
Project

The Food and Nutrition Service and the Social Security Administration have signed a
memorandum of understanding to approve state agencies to operate Combined
Application Project (CAP) demonstrations, These projects simplify enroltment
procedures for both caseworkers and the elderly and dlsabled rec1prems by relying on
technology, standardized benefits and streamlined for
providing food stamp benefits to one-person households ehglble for both Food Stamps
and Social Security Income. To date, 3 CAP projects (MS, WA, and NY) have been
implemented. Several other States are in the process of implementing the CAP
project. Early evidence indicates that the CAP project increases participation and
lowers administrative costs.

Transportation

DOT: Deregulation of
Computer Reservations
Systems

Computer reservations systems (CRSs) provide software to travel agents to allow
them to book airfares posted from air carriers. The 20-year-old CRS rules were
intended to prevent carriers from using the CRS systems they owned at that time from
undermining other carriers’ ability to Aftera ive review, DOT
concluded that the rules are no longer necessary and existing enforcement mechanisms
can address any anti itive or deception problems. DOT’s January
2004 final rule eliminated the CRS rules. Industry estimates that the elimination of
these rules will save consumers $1.9 billion per year.

Transportation

DOT/NHTSA:
Modernized Hours of
Service For Truck
Drivers (HOS)

The new HOS rules allow truck drivers to drive 11 hours after 10 consecutive hours
off-duty. Also, drivers may not drive beyond the 14th hour after coming on duty,
following 10 hours off duty. The old HOS rules allowed 10 hours of driving within a
15-hour on-duty period, after 8 hours of off-duty time. Similar to existing rules,
drivers may not drive after 60 hours on duty within a consecutive 7-day period or 70
hours on duty in a consecutive 8-day period. The new, science-based rule makes

strides in providing co: ial drivers a 24-hour work/rest schedule in
line with the body’s cxrcadian thythm. The longer off-duty time aliows drivers to have
more regular schedules and increases the opportunity for quality sleep, This is
consistent with fatigue- and sleep-related studies considered in development of the
rule that indicate the amount and gquality of sleep a person receives has a strong
influence on alertness.
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Regulatory Reform Accomplishments

Issue Area Agency/Rule

Summary/Status

DOT/NHTSA:
Transportation | Collection of Annual
Registration Fees

Tn its final rule issued on January 9, 2003, RSPA reduced the hazmat registration fee
for all persons who transport or offer for transportation certain categories and
quantities of hazmat. For large businesses the fee used to be $1975 annually, It was
reduced to $275. For small busi it was $275 and now is $125.
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Promising Regulatory Reform Proposals

Issue Area

Agency/Rule

S y /Status

Education

ED: Title IX and
Single-Sex Schools

The D is changing the lati ! ing Title IX of the Education
Amendmems of 1972, which proknblts sex d\scnmmauon in federally assisted

. A proposed rule, published on March 9, 2004 would expand
flexibitity for recipients that may be i d in providing singl schools or
classes. .

Environment

EPA: Stormwater
Permits for Small Oil
and Gas Drilling
Operations

In this final action, EPA delayed for two years - until March 1, 2005 - its requirement
that small oil and gas drilling operations obtain permits for stormwater runoff during
construction of the site. The impacts on these operations were not analyzed when
EPA established the original permit requirement because EPA believed most such
operations would be eligible for an exemption as sites less than 1 acre in size.
However, new information showed that this assumption was incorrect. Following
President Bush’s Executive Order 13211 requmng energy impacts analysis, EPA
decided to gather additional data to d if imposing permitting requi on
these operations would result in a significant energy impact. EPA also decided to
evaluate the applicability of the statutory exemption for oil and gas exploration to
these facilities. Based on current information, environmental impacts from such
operations appear to be minimal. There should be at least $55 million in annual cost
savings to the affected 30,000 drilling starts each year.

Environment

EPA: Integrated Risk
Information System
(IRIS)

RIS is a database containing information on human health effects that may result
from exposure to various substances found in the environment. IRIS was initially
developed for EPA staff in response 1o a growing demand for consistent information
on chemical substances for use in risk isi king and
activities. JRIS is now broadly used by all sectors of society. Comments from the
public have included the suggestions that the IRIS process be more transparent and
better d {. There are also that it b {ated information. EPA
has expanded the IRIS staff and revised the internal review processes used to review
da!abase submxssxons EPA is continuing to work on ensuring compliance with the
dards in the OMB and EPA anormatmn Quality Guideli

Environment

EPA: Cancer Risk
Assessment Guidelines

The(‘ idetines for Carcinogen Risk A are designed to provide EPA staff
and decision makers with guidance for developing and using carcinogen risk
as well as transp y for interested parties with respect to EPA's
hods. Final guidelines were last published in 1986. The agency

requested comment on updated in drafts in 1996, 1999, and 2003. The 1999 draft is
currently designated as the interim guidance. In conjunction with the 2003 draft, EPA
released the first draft of its "Supplemental Guxdance for Assessing Cancer
Susceptibility from Early Life Exp to C * This
guidance was reviewed by the Agency's Science Advisory Board (SAB) in March of
2004. EPA is in the final stages of preparing guidance that will replace the 1986 (and
the 1999 draft interim) guidelines. The document, which includes the Agency's
response to public comments a.nd concerns raised by the SAB, is designed to ensure

with the pre-di dards in the OMB and EPA Information
Quality Guidelines. These updated Guidelines will be submitted for i gency
review shortly.

Environment

EPA: Utility Mercury
Reductions Rule

On December 15, 2003, EPA issued a proposal to cut mercury

from coal-fired power plants. The rule would permanently cap emissions from coal-
fired power plants and provide companies with flexibility to achieve early reductions
of mercury. This is the first time EPA has proposed to regulate mercury from coal-
fired power plants; when it is fully implemented, the rule will cut mercury emissions
by nearly 70 percent,

18
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Promising Regulatory Reform Proposals

Issue Area

Agency/Rule

Q Q.
yistatus

Environment

EPA: Metals
Assessment Framework

In response to widespread concerns from stakeholders, EPA has been working for the
past three years on a new k for ing the envi 1 hazards of
metals. This effort reflects a growing consensus within the scientific community that
the “persistent, bioaccumulative toxic” (PBT) approach has limited usefulness

for inorganic metals for several reasons, including 1) bioaccumulation appears to be
inversely related to ambient concentration in many cases, 2) the PBT framework does
not adequately account for fate and transport, 3) trace amounts of metals are essential
for many organisms, and 4) because elemental metals ate naturally occucring, many
organisms have developed mechanisms for sequestering them (e.g. in bone) that may
not correlate well with hazard. EPA is about to launch a Science Advisory Board
review of the current draft of the framework, which will ultimately serve as the basis
for hazard assessment for metals across EPA program areas.

In July of 2004, EPA issued a proposed fation to improve Is for water
quality monitoring at our nation’s beaches. The new rule will ensure that more

. EPA: Beach Act protective, health-based dards for & i h are in place in alf coastal
Environment Pathégen Standards recreational waters nationwide, including both coastal and Great Lakes beaches. This
will support improved beach monitoring programs, tougher permitting to prevent wet
weather sewage overflows, and reduced transmission of waterborne diseases.
EPA: Paperwork A proposed rule was published in 2002 that would significantly reduce the paperwork
Burden Reduction burden xfrzp(zsed under the Reso‘urce Conservation and Recovery Act (RCRA). The
Environment | Initiative under the rule higher ch use thresholds for small b (facilities below
R C . these threshelds would not have to report). EPA wants to ensure that only the
esource Conservation o
and Recovery Act information actually needed to run the RCRA program is EPA
that the initiative will reduce burden by 929, 000 hours and save $120 million annually.
EPA published a proposed rule on October 28, 2003, that would revise the definition
of “solid waste” under the Resource Conservation and Recovery Act (RCRA). This
rule would expand the universe of industrial wastes, including various spent solvents,
. . sludge and other wastes that would be eligible for the recycling exemption under
Environment EPA: Definition of RC]%A. Successfully expanding recycling of industrial w);stesgwou]d}:)e

Solid Waste

environmentally beneficial and yield large cost savings by reducing disposal costs.
EPA also proposed an option that would allow a wider use of recycling. EPA
estimated its primary option could save about $200-$300 miilion annually compared
with current regulations.

Environment

EPA: Best Available
Retrofit Technology

The Clean Air Act addresses visibility in national parks and wilderness areas, in part,
by requiring best available retrofit technology (BART) on certain major sources
emitting pollutants that impair visibility. In 2001, EPA proposed BART guidelines to
assist states in identifying BART-eligible sources, determmmg which sources may be
anticipated to contribute to visibility imp and cond a technical analysis
of possrb!e controls. EPA’s 1999 regional haze rule allows States the option of

an emissions trading program or other aiternative measure instead of
reqmrmg BART. In 2004, in response to a court ruling, EPA re-proposed its BART
guidelines to provide states with greater flexibility in determining which sources may
be anticipated to impair visibility, and to require states to consider visibility
improvement when making a BART determination. EPA also stated that it expects the
final Clean Air Interstate Rule (CAIR) to satisfy the BART requirements for
affected electrical generating units (EGUs) that are covered pursuant to the
final CAIR. EPA believes that such an approach will increase net benefits over
source-specific BART.
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Promising Regulatory Reform Proposals

Issue Area

Agency/Rule

I3 3
y/status

Environment

EPA: Disinfection
Byproducts Rule and
Long Term Surface
Water Treatment Rule

These rules, proposed on August 18, 2003, will reduce expasure to potentially harmful
dlsmfectlon byproducts (DBPs) in drinking water, while at the same time maintaining
and p ion against path particularly cryptosporidium. Under the
new rules, drinking water systems will be required to monitor for cryptosporidium in
their source water, and depending on results, increase their removal rate by up to 300
fold. They will also have to ensure that customers in all parts of the distribution
system receive water that meets standards for DBPs, rather than only ensuring that
water meets the standards on average, as is currently the case. This is important
because harmful DBPs can form disproportionately in parts of the distribution system,
after water leaves the treatment plant. The ru}es reflect consensus recommendanons
of a broad range of drinking water stakeholders includi | groups,
consumer advocates, drinking water utilities, and State and local governments.

Environment

EPA: Interstate Clean
Air Rule: Reducing
Pollution from Coal-
Fired Powerplants

In December 2003, EPA proposed the largest air pollution reductions since the
passage of the Clean Air Act Amendments of 1990. The proposed rule would reduce
the interstate transport of pollutants that contribute to unhealthy levels of particulate
matter and ozone. The proposed rule would establish a modern trading system to cut
power plant emissions of SO, by 70% and NOX by 65% in 30 states (mostly located
East of the Mississippi River.) EPA estimates that the final CAIR rule will yield
benefits of $80 billion per year — with reductions of 13,000 premature deaths, 18,000
non fata) heart attacks - and impaose costs on the electric utility sector of $2.5 to 34
billion per year.

Envirenment

EPA: Paperwork
Burden ion in the

EPA has undertaken several initiatives to streamline and strengthen the TRI reporting
program. These include an enhanced version of its award winning TRI Made Easy
(TRI-] ME) soﬁware a whxte paper soliciting conument on various burden reduction

Toxic Release Inventory
Program

d use of Form A, higher reporting thresholds for some
classes of chemlcals and facilities, and “no significant change” certification in lieu of
comprehensive annual reporting; and revisions to its instruction, guidance and Q&A

Environment

EPA: Spill Prevention
Plans

EPA finalized a Spill Prevention, Control, and Countermeasures (SPCC) rule in July
2002. This rule was designed to prevent discharges of oil into navigable waters of the
United States, and to contain those spiils after they occur. Facilities subject to the rule
must prepare and implement plans to prevent such discharges and respond to spills.
Regulated entities believe that the cost of i with SPCC I could
be reduced by hundreds of millions of doilars without diminishing the environmental
benefits. In 2004, EPA published a list of clarifications to the rule, developed by the
Agency during the course of settl di EPA also d, by one year,
the deadlme for facilities to amend and 1mp]emem their SPCC plans. EPA recently
d its intention to consider specific changes to the SPCC rule.

Environment

DOE: Greenhouse Gas
Guidelines

As pan of the Ad fon's effort to ge proactive, voluntary reductions of
gas emissi DOE's Guidel for Voluntary Greenhouse Gas
Reporting will strengthen the process for entities to assess, calculate and report
greenhouse gas reductions to DOE. DOE will then process and disseminate the data in
a publicly available datab A proposed rule, published on D ber 5, 2003,
increases the requirements that the voluntary pamcnpants must meet with respect to
data quality, and thereby hiens the credibility of the emi ion claims,

20
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Promising Regulatory Reform Proposals

Issue Area

Agency/Rule

Summary/Status

Health and
Safety

USDA: Animal
Identification

Currently the U.S. does not have a comprehensive system that can quickly and
effectively identify individual animals or groups; the premises where they are located;
and the date of entry to that premise, Such information enhances disease preparedness
by allowing the U.S. to identify and locate any animals exposed to disease and will
facilitate stopping the spread of that disease. On Dec. 30, 2003 the USDA announced
that they would expedite the implementation of a national animal identification system
for all species after the discovery of a BSE positive cow in Washington State. On
April 27,2004, USDA d the k for impl ion and initiated
phase 1 of their plan for a National Animal Identification System (NAIS). In July
2004, USDA and FDA published a joint ANPRM seeking further comment on the
implementation of a national animal ID system. Implementation of the system is
prioritized to address cattle first, then moving to other types of livestock. While much
has been done, more remains,

Health and
Safety

HHS/FDA: Consumer
Food Labeling for
Trans-Fat Content

On July 11, 2003, FDA published a final rule that requires manufacturers to list the
amount of trans fat on nutrition labels on food packaging. However, the final rule left
some issues unresolved such as establishing definitions of specific content claims for
trans fat (e.g., trans fat free), qualifying criteria for frans fat in current nutrient content
claims for saturated fat and cholesterol, lean and extra lean claims, and health claims
that contain a about chol I-raising lipids. Under the Nutrition Labeling
and Education Act food producers may not use nutrient content claims or health
claims that are not explicitly defined by FDA in a regulation. In addition, FDA did
not provide dations on the ion of zrans fat. To address these
issues, FDA published an advance notice of proposed rulemaking along with the final
Tule to solicit information and data that could be used to develop new nutrient content
claims and health claims about trans fat as well as other information on food labels to
help consumers in maintain healthy dietary practices.

Health and
Safety

DOL/OSHA:
Ergonomics Guidelines
for Industry

In November 2000, OSHA issued an ® ics” lation designed to address
musculo-skeletat disorders (MSDs) such as carpal tunne! syndrome, bad backs and
tendonitis. The rule would have required employers with an employee who reported
experiencing an MSD to implement a wide-ranging ergonomics program. OSHA
estimated that the cost of the rule would have been over $4 billion annually. Industry
estimated that the costs of the rule were $90 billion annually. In March of 2001,
Congress passed a historic and bipartisan joint resolution overturing the ergonomics

iation under the Congressional Review Act. President Bush signed the joint
resolution. In this Ad OSHA is developing targeted, non-binding
guidelines to reduce MSDs rather than issue cumbersome rules. So far, OSHA has
published final Guidelines for Retail Grocery Stores. OSHA expects to publish
similar guideli ipyards and poultry p ing and to select additional industry or
task-specific guideli

Health and
Safety

DOL/OSHA: Reducing
Occupational Exposure
to Hexavalent
Chromium

With this rule, OSHA proposed to amend its existing standard for employee exposure
to hexavalent chromium (Cr(V1)) based upon a determination that employees exposed
to Cr(V1) face a significant risk to their health at the current permissible exposure
limits and that the p d standard could signi 1y reduce that risk. The rule
proposes to change the current permissible exposure limit from 52 micrograms of
Cr(VT) per cubic meter of air to 1 microgram per cubic meter of air. OSHA also
proposes ancillary provisions for employee protection such as preferred methods for
controlling exposure, respiratory protection, protective work clothing, hygiene
practices, and medical surveillance.
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Pr Regulatory Reform Proposal
Issue Area Agency/Rule S y/Status
Dietary Guidelines for Americans provide sci based advice to p health and
to reduce risk for major chronic diseases through diet and physical activity. By law,
the Secretaries of the Department of Health and Human Services (HHS) and the
HHS and USDA: Department of Agricuiture (USDA) issue a report at least every 5 years that "shall
H Update of the Dietary contain nutritional and dietary information and guidelines for the general public.”
calthand | G idelines f Every 5 Dietary Guidelines Advisory Committee i d o mak
Safety U g ines for very years3 an expert Dietary ¢ / VlS()‘T)f A 15 ap poin to make
Americans and the Food | recommendations to the Secretaries concerning revision of Dietary Guidelines for
Guide Pyramid Amencans The 2005 Dletary Guidelines Advisory Committee report includes
on ption of foods high in trans fatty acids and
increasing consuraption of foods rich in omega-3 fatty acid. On May 23 2003, OMB
sent a prompt letter to HHS and USDA conceming trans fat and omega-3.
HHS: HIPAA - ‘This regulation initially issued in 2000 and subsequently revised and simplified by
Standards for Protecting | HHS in 2002, put in place a large number of requirements intended to protect the
Health Care the Privacy of privacy of individual medical records. However, § ion has been i
Individually Identifiable | and burdensome for the medical community and additional reform may be required.
Information (Medical Commemers recommend that the rule should be refined and clarified to reduce
Privacy Rule) dmini ve and compliance costs.
DHS published an interim final rule with request for comments implementing the
DHS: Support Anti- SAFETY Act provision of the Homeland Security Act of 2002. Through this rule,
Homeland Terrorism by Fostering | DHS provides critical incentives for the development and deployment of antiterrorism
Security Effective Technology technologies by providing liability protections for sellers of “qualified antiterrorism
{SAFETY Act) technologies” and others. The final rule revised and simplifies the Safety Act
application kit.
This rule would set fcnh regulzmons for the USERRA program, in operation since
1994 through tech i and ids Under USERRA, eligible
service members who leave their c1V|l|an Jjobs for military service are entitled to return
DOL/Vets: Uniformed to their jobs with the seniority, status, and rate of pay they would have attained had
Labor Semces Employment they not been on duty. USERRA also assures they will not suffer discrimination in
i Rights plh because of military service or obligations. This is a rule that should ease
Act (USERRA) the transition home for service members currently in the field. It should be received
neutrally by employers, who should already be aware of its obligations and have been
seeking clarification to the current implementation framework.
On July 16, 2004, USDA issued a proposed rule governing the management of
inventoried roadless areas in the National Forest Service lands in the fower 48 states.
This rule will replace the 2001 Roadless rule which prohibited, with certain
Land exemptions, all road construction and reconstruction in National Forests. The
Management USDA: Roadless Rule proposed rule allows state governors to petition USDA to issue state-specific rules
addressing roadiess area This rule ds to criticism that USDA
failed to consider states’ concerns when it promulgated the 2001 rule - in particular,
the difficulty of tailoring a national rule to address unique local conditions, The rule
also takes steps that will lead 10 more sustainable forest management.
Commentor recommended the 2000 Forest Planning rule be revised to
Land USDA/NFS: Forest avoid polarizingl the PUblk‘: af\d Svasting agency resources. The Forest lSeryice issued a
Management | Planning new proposed planning rule in December 2002 and is working to finalize it based on

public comments. The new rule will focus on adaptive management and monitoring to

line the pl process and result in more timely agency actions.
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Promising Regulatory Reform Proposals

Issue Area

Agency/Rule

< I
yiStatu:

Transportation

DOT/NHTSA: Reform
of Corporate Average
Fuel Economy (CAFE)
Standards

The Administration earlier had asked Congress to provide broader authority to reform
and improve the CAFE program. In the absence of Congressional action, NHTSA has
focused its efforts on reforms that can be achieved with existing authority and has
used as guidance the recommendations of a National Academy of Science report.
NHTSA published in December 2003 an ANPRM seeking comment on possible ways
to improve CAFE. For model years 2008 and beyond, NHTSA is considering

reforms of the CAFE program that will facilitate even greater fuel savings, without
risk to passenger safety or jobs in vehicle manufacturing. The ANPRM discusses
several options for restructuring the program for light trucks (i.e., SUVs, vans, and
pickup trucks).

Transportation

DOT/NHTSA:
On-Board Crash
Recorders

n June 2004, NHTSA published a proposed rule to establish defined p Is 1o be
used in the incorporation of Event Data Recorders (EDRs) into motor vehicles. These
devices provide critical crash information that aid investigations of the causes of
crashes and injuries, and make it possible to better define safety problems and develop
more effective future safety initiatives. Among the proposals are ones to (1) require
that the EDRs voluntarily instalied in light vehicles record a minimum set of specified
data elements useful for crash investigations, analysis of the performance of safety

quip and ic collision notification systems; (2) specify requirements for
data format; (3) increase the survivability of the EDRs and their data.

Transportation

DOT/NHTSA: Side-
Tmpact Protection

In May 2004, NHTSA published a proposed rule to upgrade the federal motor vehicle
safety standard established to protect vehicle occupants in side impact crashes. First,
it would upgrade the standard by requiring that all light passenger vehicles protect
front-seat occupants against head, thoracic, abdominal and pelvic injuries in a vehicle-
to-pole test simulating a vehicle's crashing sideways into narrow fixed objects like
telephone poles and trees. Second, this proposed rule would upgrade the standard’s
existing vehicle-to-vehicle test that requires protection of front- and rear-seat
occupants against thoracic and pelvic injuries in a test that uses a moving deformable
barrier to simulate a moving vehicle's being struck in the side by another moving
vehicle. When fully impl d, the proposed upgrade is esti d to save 700 to
1000 lives and prevent 900 to 1000 serious injuries over the life of cach year's new
vehicle fleet, at a cost of $1.6 billion to $3.6 billion per year.
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ONE HUNDRED EIGHTH CONGRESS

Congress of the United States

$Bouse of Repregentatives

COMMITTEE ON GOVERNMENT REFORM
2157 RAYBURN HOUSE OFFICE BUILDING
WasHINGTON, DC 205156143

{202) 2255074
225-9974

www.house.govireorm

November 27, 2004

The Honorable Stephen L. Johnson

Deputy Administrator

Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Dear Mr. Johnson:

HENRY A, WAXMAN, CALFORNIA,
'RANKIRG MINORITY MEMBER

TOMLANTOS, CALIFORNIA

ENNESSEE

DISTRICT OF COLUMBIA
494 COOPER, TE
TTY MCCOLLUM, MINNESOTA

BERNARD SANDERS, VERMONT,
INDEPENDENT

This Jetter follows up on the November 17, 2004 hearing of the Government Reform
Subcommittee on Energy Policy, Natural Resources and Regulatory Affairs, entitled “What is the
Bush Administration’s Record in Regulatory Reform.” Please respond to the enclosed followup
questions for the record from Congressmen Tierney, Waxman, Van Hollen, and Kucinich.

Please hand-deliver the agency’s response to the Subcommittee majority staff in B-377
and the minority staff in B-350A Rayburn House Office Building not later than December 17,
2004. If you have any questions about this request, please call Subcommittee Staff Director
Barbara Kahlow on 226-3058.

Thank you for your attention to this request.

Enclosure

Sincerely,

/

4
oug Ose
Chairman

Subcommittee on Energy Policy, Natural
Resources and Regulatory Affairs

cc The Honorable Tom Davis
The Honorable John Tierney
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Questions for the Record

Subcommittee on Energy Policy, Natural Resources and Regulatory Affairs

Hearing Held on November 17, 2004
for Stephen L. Johnson, Deputy Administrator, EPA

from Ranking Member John F. Tierney, Ranking Member Henry A. Waxman,
Representative Chris Van Hollen, and Representative Dennis J. Kucinich

At the hearing, and in a letter from Assistant Administrator Hoimstead referenced
during the hearing, the Administration suggested that there is no need for EPA to
conduct an Integrated Planning Model (IPM) analysis of any option to establish
mercury control requirements that are more stringent or that would take effect sooner
than EPA has proposed. The Administration’s rationale appears to be that because
parties outside the federal government, such as states, industry and environmental
organizations, have conducted IPM analyses of alternative control requirements, EPA
can rely on those analyses in considering whether to adopt more stringent standards

than the agency has proposed. Is this in fact the Administration’s position?

We have concerns about EPA’s apparent intent to rely solely on alternatives identified
and analyzed by outside parties as a sufficient basis for considering any option more
stringent than EPA’s preferred approach.

a.

d.

Does the Administration believe that all of those analyses conducted by outside
parties are directly comparable to the agency’s own analyses of its proposed
approaches? Does the Administration believe that any of those analyses
conducted by outside parties are directly comparable to the agency’s own analyses
of its proposed approaches? Le., is it possible to make an apples-to-apples
comparison between the emissions reductions and costs estimated for each of the
alternatives modeled by each of the outside parties and the emissions reductions
and costs that EPA estimated would occur under each of EPA’s proposals? If so,
please identify which alternative control scenario analyses are directly comparable
to EPA’s analyses of its proposed control options.

If it is not possible to make an apples-to-apples comparison with respect to any of
the scenarios modeled by an outside party, is the information at least sufficiently
comparable to allow a serious consideration of the relative benefits and costs of
the alternatives vis a vis EPA’s proposals?

If this is not the case, how do these outside analyses in any way substitute for EPA
conducting its own analyses of more stringent alternatives to EPA’s proposal?

Did any of the outside parties model each of the recommendations for mercury
contro] levels recommended by EPA’s advisory group? Did any of the outside
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parties model any of the recommendations for mercury control levels
recommended by EPA’s advisory group? If not, how do these outside parties’
analyses substitute for EPA conducting its own analyses of the advisory group’s
recommendations?

The IPM model incorporates EPA’s assumption that ACI is capable of achieving a
90% reduction in mercury emissions In its letter of November 17, 2004 to
Representative Waxman and other members, and during the hearing, EPA stated that
it will not conduct additional modeling until the Agency updates the IPM model to
revise its assessments about the near-term availability of technology. EPA indicated
that it no longer believes that plants burning any type of coal would be able to install
ACT and achieve a 90% reduction in mercury emissions prior to 2011.

a.

‘When did EPA first incorporate the emission modification factors (EMFs) for
ACl into IPM that reflect a 90% removal capacity when ACI is used with a fabric
filter? What process did EPA use to reach this decision? Were other federal
entities such as EIA, OMB, and/or CEQ involved? What was the technical basis
for EPA’s position?

In Congressional correspondence with EPA on this issue since March 2003, it
does not appear that EPA identified a concern about the performance of ACI in
2008 prior to a letter dated August 19, 2004. When did EPA first revise its
previous position that ACI (or related technologies when used in combination
with a fabric filter) will be capable of achieving a 90% reduction in mercury
emissions on all coal types by 20087

‘What is the new technical basis for EPA’s new position? What newly available
information (since EPA last addressed the question of the EMFs for ACI) clearly
indicates that ACI used with a fabric filter will not be able to achieve a 90%
reduction in mercury emissions on all coal types by 2008? Please indicate the
date on which EPA received such information and the source of such information.
Please provide copies of such information or citations to the docket numbers for
documents in the public docket.

During the summer of 2002, EPA’s advisory group engaged in extensive
discussions with EPA about revisions to assumptions in IPM that the advisory
group believed needed to be made. Members of the advisory group memorialized
their recommendations to EPA in memoranda and comments sent to the Agency.
Did EPA make changes to IPM based on recommendations from the advisory
group?

If so, what changes did EPA make?
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f. Specifically, did EPA revise the EMFs for ACI, and if so, approximately when did
EPA make those revisions?

In his letter of November 17, 2004 to Representative Waxman and other members,
Assistant Administrator Holmstead took a new and extreme position on the near-term
capabilities of ACL. He stated, “ACI will not be available on all coal types until after
2010.” Read literally, this statement appears inaccurate, as ACI has, in fact, already
achieved mercury emissions reductions in demonstrations on plants burning
bituminous, sub-bituminous, and lignite coals.

a. To clarify, is EPA’s position that: (1) although ACI can be instailed before 2011
on plants burning any type of coal and will achieve some emissions reductions
with respect to all coal types, even in combination with a fabric filter ACI will
not, until after 2010, achieve a 90% emissions reduction for all coal types; or (2)
ACI actually cannot be installed until after 2010 on plants burning some types of
coal (and/or if installed, will not achieve any emissions reductions on plants
buming some types of coal)?

b. IfEPA believes ACI actually will not be able to be used prior to 2011 to achieve
any level of emissions reductions on plants burning certain coal types, please
provide EPA’s technical support for that position. Please explain why the full-
scale demonstrations showing that ACI reduces mercury emissions from sub-
bituminous and lignite coals do not contradict EPA’s new position.

c. IfEPA believes that ACI with fabric filters will not achieve a 90% removal rate
on all coal types prior to 2011, but will achieve some removal rate on ali coal
types, when did EPA first reach that conclusion? Why did EPA not revise IPM
accordingly at that time? What removal rates does EPA now believe ACL in
combination with a fabric filter or other particulate control device, will be able to
achieve by 2008 for: (1) bituminous; (2) sub-bituminous; and (3) lignite coals?

In the summer of 2002, some industry members of the advisory group recommended
changes to the EMFs for ACL. For example, Cinergy stated: “The model should
assume that ACI in combination with a retrofit fabric filter will achieve 80%-90%
removal. In addition, the model should have the option for ACI with an existing ESP
with a 50%-60% removal.” The Utility Air Regulatory Group (UARG) stated that the
mercury removal efficiency for ACI in a cold-side ESP “should be limited to 65%.”

a. Did any member of the advisory group prior to April 2003 suggest that ACI would
not be available before 2011 to achieve at least some level of control for all coal
types and that IPM should be revised accordingly? If so, please provide all
documents related to such suggestion (or provide the docket identification
numbers for such documents if they are in the docket).

4
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b. Did EPA make any or all of these changes to IPM recommended by the industry
members of the advisory group? If so, which changes did EPA make and when
did EPA make them?

In the regulatory context, it is well-understood and well-documented that regulatory
requirements commonly drive substantial advances in control technology. Regulation
creates a market demand for control technology that leads both to improved
performance and reduced cost. In fact, while EPA has often been unable to predict
the precise technological improvements that would be driven by the adoption of
control requirements, such advances routinely occur, and EPA sometimes accounts
for such improvements in projections of the costs of proposed regulatory
requirements. It appears that EPA much more rarely projects that no improvements
would be possible in a given control technology over a multi-year timeframe. Please
identify any examples of a precedent where, with respect to a proposed regulation,
EPA made a definitive assumption that no control technology would become
available (or a certain category of control technologies would not become available)
within five years of the date of the regulation, when such control technologies had
already performed successfully in full-scale multi-day demonstrations.

a. What is EPA’s technical basis for definitively predicting the time frames in which
ACI and other sorbent technologies (applied in combination with particulate
controls) would not develop?

b. With multiple companies achieving rapid improvements in mercury control
technologies, and with numerous demonstrations of ACI on a variety of plant
configurations burning different types of coal, how can EPA possibly be confident
that ACI will not be able to achieve a 60% or 90% level of control (depending
upon the amount of sorbent used and particulate controls in place) by 2008, as
IPM currently assumes?

c. The trade association for control technology vendors, the Institute of Clean Air
Companies, states that a 50-70% mercury emissions reduction is feasible by 2008
to 2010. What does EPA know that the pollution control industry does not about
the future availability of mercury control technology?

At the hearing and in the November 17, 2004 letter, the Administration stated that
EPA will not conduct additional modeling (such as modeling the recommendations of
the advisory group) until the Agency updates the IPM model to revise its assumptions
about the near-term availability of technology. The Administration also refused to
state whether or not, prior to finalizing the rule, it would analyze the control level
recommendations made by the stakeholder advisory group, despite Rep. Chris Van
Hollen’s repeated requests for a simple yes or no answer to this question. However, it
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appears that by: (1) failing to conduct this analysis over the past 18 months; (2) now
taking the position that changes to the model are necessary before conducting the
modeling; and (3) failing previously to make such changes, EPA has in fact all but
precluded the possibility of conducting this modeling prior to finalizing the rule by
March 15, 2005, given timing constraints.

a. How long would it take to make the changes to the EMFs for ACI and any other
changes to IPM that EPA is now considering?

b. Does EPA agree that before making a regulatory decision that depends on any
new modeling, EPA would need to allow for public comment on those modeling
results?

c. IFEPA believes there is any feasible timeframe under which EPA could complete
changes to IPM, model the advisory group’s recommendations, allow for public
comment on those analyses, and then finalize the rule by the March 15, 2005
deadline, please describe the timing under which each of those actions would need
to occur.

d. IfEPA cannot provide the timeline requested above, why does the Administration
continue to refuse to admit that in fact it will not analyze the recommendations
developed by the stakeholder advisory group?

At the hearing, Dr. Graham appeared to say that the Administrative Procedure Act
requires that EPA take public comment prior to finalizing any changes to the
assumptions incorporated in IPM.

a. Is this the Administration’s position? If so, please provide the legal basis for the
argument that IPM is a rule subject to APA section 553, or any alternative
rationale for this position.

b. Has EPA always taken public comment on proposed changes to assumptions
incorporated in IPM? Has EPA ever taken public comment on proposed changes
to assumptions incorporated in IPM? If so, please provide examples including
citations to federal register notices.

At the hearing, the Administration witnesses made statements to the effect that this
rule, once finalized, would constitute the first time that mercury from coal-fired
power plants were regulated. Yet mercury emissions from new coal-fired power
plants are currently limited on a case-by-case basis pursuant to section 112(g). Does
the Administration agree that mercury emissions from new coal-fired power plants are
currently regulated? If not, why not?
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By design, EPA’s proposal for a cap-and-trade program under section 111 of the
Clean Air Act would allow utilities to make a business decision as to whether to
install mercury pollution controls on a coal-fired power plant or to purchase emission
“allowances” from power plants that have installed controls. We have serious
concems about the potential for “hot spots” of mercury deposition that could
contaminate waterways and fish populations near power plants that purchase
allowances rather than controlling the plant’s mercury emissions. EPA stated in its
proposed rule that it “does not expect any local or regional hot spots.” Furthermore,
the Administration stated at the hearing that under EPA’s cap-and-irade proposal, it
anticipates that the power plants that are the largest emittors of mercury will install
mercury controls.

a. Has EPA done an analysis to project emissions levels plant-by-plant under EPA’s
cap-and-irade proposal? If so, please provide such analysis or the docket number
forit.

b. Under the modeling that EPA has performed on its cap-and-trade proposal, how
many coal-fired power plants are projected not to install mercury-specific controls
even after 20187 Do these include some plants with relatively high current levels
of mercury emissions?

c. Has EPA done any numeric analysis to evaluate the potential for local or regional
depositional hot spots or human exposure hot spots under its cap-and-trade
approach? If so, please provide such analysis or the docket number for it.

One of the witnesses, Professor Catherine O’Neill, testified that her analysis of EPA’s
own modeling data shows the potential for significant concerns about hot spots in the
upper Great Lakes states of Wisconsin, Minnesota, and Michigan. Of the two largest
emitters in this region, she points out that one is projected to increase its mercury
emissions by 2020 under the cap-and-trade proposal. Many other sources in this
region are projected to increase their emissions or reduce them only modestly under
the cap-and-trade proposal. For example, Professor O’Neill refers to projections that
as of 2020, emissions will have increased at 7 of 19 sources in Michigan, 7 of 10
sources in Minnesota, and 6 of 15 sources in Wisconsin. Overall, according to
Professor O’Neill, EPA’s proposal would produce a regional reduction in mercury
emissions of only 27% percent from current levels by 2020, which is significantly less
than the national reduction projected for that date.

a. Has EPA specifically analyzed the effect of its cap-and-trade proposal on local
and regional mercury deposition in the upper Great Lakes region? If so, what
were the results of EPA’s assessment? If not, does EPA intend to conduct such an
assessment?
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b. What, if any, evidence does EPA have to show that, under its cap-and-trade
proposal, specific waterbodies in the upper Great Lakes region and communities
that consume fish from those waterbodies: (1) will not be exposed to higher
levels of mercury in 2010 and 2020 than they are today; and (2) will be exposed to
lower levels of mercury in 2010 and 2020 than they are today? Absent such
evidence, on what basis can EPA assert that there is no potential for hot spots in
this region?

Professor O’ Neill states that 100% of the inland lakes and 100% of the abutting Great
Lakes in this region are under fish consumption advisories, and she cites evidence that
the population in this region consumes substantially more fish than the general
population consumes on average. She also emphasizes that Native Americans in this
region consume even larger quantities of fish, and that native women of child-bearing
age are likely exposed to methyl-mercury at levels far above EPA’s reference dose.
Other subpopulations in other regions are likely similarly at risk.

a. Does the Administration agree that a key goal of the mercury rule should be to
provide a substantial reduction in mercury exposures for the most vulnerable

subpopulations?

b. What, if any, evidence is there that EPA’s proposal would meet this criterion?
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The information has not yet been provided for the record



TOM DAVIS, VIRGINIA,
CHAIRMAN

‘AN BURTON, INDIANA
CHRISTOPHER SHAYS, CONNECTICUT
ILEANA ROS-LEHTINER, FLORIDA

JOHN M. MCHUGH, NEW YORK

4O ANN DAVIS, VIRGINIA
TODD RUSSELL PLATTS, PENNSYLVANIA
GHRIS CANNON, UTAH
ABAM #, PUTNAM, FLORIDA
EDWARD L. SCHROCK, VIRGINIA
. 4R, TENNESSEE

s
JOHN B CARTER, TEXAS
MARSHA BLAGKBURN, TENNESSEE

192

ONE HUNDRED EIGHTH CONGRESS

Congress of the United States

1Houge of Repregentatibes

COMMITTEE ON GOVERNMENT REFORM
2157 RavsurN House OFFICE BUILDING
WASHINGTON, DC 20515-6143

SMasoRry (202) 2055074
FacowaE (202) 225-3974
NORITY  (202) 225-505

HENRY A, WAXMAN, GALIFORNIA,
‘AANKING MINORITY MEMBER

TOM LANTOS, GAUFORN(A

M COOPER, TENNESSER

iBER
KATHERINE HAARIS, FLORIDA

4 T fn z2s-sese
INDEPENGENT
www.house.govireform

September 16, 2004

The Honorable Doug Ose

Chairman

Subcommittee on Energy Policy, Natural Resources
and Regulatory Affairs

Committee on Government Reform

B377 Raybum House Office Building

Washington, DC 20515

Dear Mr.

I am writing to request a hearing on the Environmental Protection Agency
(EPAY's rulemaking on mercury emissions from power plants. With only a few weeks
remaining before Congress recesses again, it is particularly important that this issue be
addressed expeditiously. I respectfully request that you schedule a Subcommittee on
Energy Policy, Natural Resources and Regulatory Affairs hearing on this issue.

Coal-fired power plants in the United States emit many tons of mercury pollution
each year into the air that falls into and pollutes lakes, rivers, streams, and the ocean. The
resulting methylmercury in the water is absorbed by fish and then consumed by humans.

Last month, EPA released its annual national fish advisories list. EPA’s list
revealed that forty-five states, including California and Massachusetts, issued warnings
about mercury contamination in state waters.! According to EPA scientists,
approximately 630,000 infants are born in the United States each year with blood-
mercury levels at unsafe levels.

EPA has concluded that mercury is a hazardous air pollutant subject to regulation.
In December 2000, EPA concluded that regulating mercury emissions from power plants
was “appropriate and necessary.” EPA is therefore required under the Clean Air Actto
regulate mercury emissions by requiring that power plants install the maximum
achievable control technology (MACT). EPA is required by a court-approved settlement
to issue a final rule regulating mercury emissions by March 15, 2005,

! Environmental Protection Agency, National Listing of Fish Advisories Fact Sheet (Aug. 2004).

BERNARD SANDERS, VERMONT,
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The Honorable Doug Ose
September 16, 2004
Page 2

To date, the rulemaking process EPA has conducted is fundamentally flawed. As
a part of its rulemaking, EPA is required to analyze the effects of a full range of options
for controlling mercury emissions. EPA’s own advisory group recommended that EPA
analyze options under section 112 of the Clean Air Act that were identified by the group
and that are more stringent than EPA’s proposals. Prior to issuing its proposals last
December, EPA refused to do the analysis recommended by the advisory group, in
violation of the Clean Air Act’s directives.

Responding to public criticism on this point, Administrator Leavitt promised in
March that EPA would conduct more analysis. Yet, despite requests from citizens,
Members of Congress, States, and EPA’s own advisory group, it appears that EPA has
not performed the required analysis of more protective options than EPA proposed.

In December 2003, EPA proposed two different approaches to regulate mercury
emissions. One of EPA’s proposals is to implement a MACT standard under section 112
which would only reduce mercury emissions by 29 percent by 2008 and fails to take into
account available control technology. However, EPA’s preferred approach is to
implement a cap-and-trade program under section 111 of the Clean Air Act. This
approach violates the Clean Air Act by failing to meet the directives of section 112. EPA
purports that its approach would reduce mercury emissions from power plants by 70
percent starting in 2018, However, currently available technology allows coal-fired
power plants to achieve over 90 percent reduction in mercury emissions according to
EPA data.

Mercury pollution from power plants is an important and pressing public health
issue that deserves proper oversight. EPA’s regulation of mercury pollution from coal-
fired power plants has been a long time coming and it is important that EPA get it right.
It would be appropriate for the Subcommittee on Energy Policy, Natural Resources and
Regulatory Affairs to exercise its oversight authority by investigating whether EPA is
taking appropriate actions to finalize a rule that complies with the Clean Air Act and is
protective of public health.

1 ook forward to working with you on this pressing matter.

Sincerely,

Ranking Minority Member
Subcommittee on Energy Policy, Natural
Resources and Regulatory Affairs
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September 16, 2004

The Honorable Doug Ose

Chairman

Subcommittee on Energy Policy, Natural Resources
and Regulatory Affairs

Committee on Government Reform

B377 Rayburn Hoyse Office Building

Washington, DC 20515

HENEY A WAXMAN, CALFORNIA,
"RANKING MINORSTY MEMBER

TOM LANTQS, CAUFGRNIA
(AJOR 7. NEW

DISTRICT OF COLUMBIA
JIM GOOPER, TENNESSEE.

'BERNARD SANDERS, VERMONT,
INDEPENDENT

As we discussed yesterday, 1 believe it is important that the Subcommittee on
Energy Policy, Natural Resources and Regulatory Affairs conduct a hearing on the status
of the Environmental Protection Agency (EPA)’s ongoing rulemaking regarding mercury.
T appreciate your willingness to address this issue, along with others, at a future hearing
on regulation. Iam attaching a letter (prepared prior to our conversation) detailing why
EPA’s rulemaking on mercury requires the Subcommittee’s oversight.

This environmental, health, and safety issue is sufficiently important and complex
to warrant a full hearing. However, if you choose to address this topic as a portion of a
broader hearing, I respectfully request that at a minimum you invite an EPA witness able
to address this issue in depth as well as allow a sufficient number of minority witnesses to
address mercury and other issues.

I thank you again for your cooperation and look forward to working with you on

this matter.

hn F. Tierney
anking Minority Member

Subcommittee on Energy Policy, Natural
Resources and Regulatory Affairs
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