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(1)

MEDICAL LIABILITY REFORM

THURSDAY, APRIL 28, 2005

UNITED STATES CONGRESS,
JOINT ECONOMIC COMMITTEE,

Washington, DC.
The Committee met, pursuant to notice, at 10:05 a.m., in room

2226, Rayburn House Office Building, the Honorable Jim Saxton,
Chairman of the Committee, presiding.

Present: Representatives Saxton, Hinchey, and Cummings. Sen-
ator Reed.

Staff present: Chris Frenze, Dan Miller, Brian Higginbotham,
Colleen Healy, John Kachtik, Tom Miller, Chad Stone, John
McInerney, Daphne Clones Federing, and Nan Gibson.

OPENING STATEMENT OF REPRESENTATIVE JIM SAXTON,
CHAIRMAN

Representative Saxton. Good morning, Dr. McClellan.
Welcome.

Dr. McClellan. Good morning. Thank you, Mr. Chairman.
Representative Saxton. We will begin the hearing. I would like

to make a short statement which emphasizes what I think is the
tremendous importance of the subject that we are here to discuss
today.

In doing so, it is a pleasure to welcome Dr. Mark McClellan to
the Joint Economic Committee. Dr. McClellan brings a wealth of
experience and knowledge to bear on the subject of medical liability
insurance, tort medical liability reform. Currently, Dr. McClellan
serves as Administrator of the Centers for Medicare and Medicaid
Services, overseeing approximately one-third of the health care
spending of the U.S. In addition to being a board-certified physi-
cian of internal medicine, Dr. McClellan is a Ph.D. economist. He
has previously served as the Commissioner of the Food and Drug
Administration and as a member of President Bush’s Council of
Economic Advisers.

There is little doubt that our Nation’s medical liability laws need
reform. Over the past few years, premiums have skyrocketed. In
just the last 5 years, total medical liability costs jumped 47 percent
to a record high of $27 billion.

I would just like to refer everybody to this chart. Maybe you
could turn it so that we can see it here and they can see it in the
audience perhaps a little bit better than that.

In looking at this chart this morning, I was absolutely amazed.
I knew that medical liability malpractice costs had gone up, but
when I looked at this and saw that kind of in the middle, among
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the middle bars there, there is a $9.2 billion mark; that was 1990.
Today, medical malpractice costs are almost $27 billion. So since
1990, medical malpractice costs have actually tripled in just those
few years. This is indeed an issue that bears close examination.

One of the central cost drivers is rising claims costs. According
to the legal research firm Jury Verdict Research, the median trial
award for medical liability claims stands at an incredible $1.2 mil-
lion, and a recent Department of Justice study reported that nearly
two-thirds of medical liability trial awards exceed $250,000.

Here is another chart that shows growth in median liability
claims. As recently as 1997, the median liability claim, as rep-
resented by the shortest bar to the left of the chart, was $500,000.

Today, as I mentioned a minute ago, the median trial award for
medical liability claims stands at an incredible $1.2 million. Once
again, just since 1997, these claims have more than doubled. This
rise in costs has reached the point where the quality and avail-
ability of health care suffer. Faced with premiums increasing 20 to
30 percent a year, many doctors are cutting back on the scope and
availability of their services. Nowhere is this trend more apparent
than in obstetrics, where numerous OB/GYNs have decided it is
just easier to drop OB altogether. Some doctors have elected early
retirement or have relocated away from high litigation areas.

Emergency rooms and trauma centers have also been hurt by the
current crisis. The threat of lawsuits has made the practice of de-
fensive medicine commonplace, and as a result, patients are sub-
jected to more tests and procedures than may be warranted by clin-
ical factors alone.

Despite the rise in costs, the system is not better at compen-
sating the negligently injured. The typical time that elapses be-
tween the date of injury and a verdict is close to 5 years. And, of
course, legal fees go on during that period of time.

Moreover, it is widely recognized—and this is an unbelievable
fact that we came across in studying this subject a year or so ago—
it is widely recognized that only a small fraction of negligently in-
jured patients even file a claim. At the same time, a large majority,
around 80 percent, of medical liability claims do not even involve
negligent injuries. One study even found that more than half of all
medical liability claims do not involve an injury at all.

The shortcomings in the current tort system are such that The
Washington Post has noted that, and I quote: ‘‘The staggering costs
of America’s civil justice system are unacceptable. The tort system
is something of a casino, offering windfall judgments to a small
number of claimants and nothing to others—with the merits of
cases seeming almost irrelevant to their valuation.’’

Although each State faces its own set of challenges and prob-
lems, the medical liability crisis has nonetheless reached national
proportions.

I wonder if we could put the chart up of the map of the U.S. so
that I can just point out that some States have taken steps to miti-
gate the problem. The States in red are represented—this is an
American medical liability cost and national view put out by the
American Medical Association, just so that everyone knows its
source.
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But those States that are depicted in red are States that are ac-
tually in crisis. I am from New Jersey; it is red. The States that
are showing the probability of moving toward crisis are in yellow
and States that have stepped up to the bar and have done some-
thing about it are actually in white.

I might note that in California—if we can look at the next chart,
California is one of the States that did something about this prob-
lem. The red line indicates the national statistics and how this
problem has exacerbated itself. We see that the increases that start
during the 1970s were gradual at first, but as we move forward,
the premium growth during the 1990s and now in the 2000s is just
shooting upward. Contrast that with what happened in California,
which is shown by the blue line.

In the 1970s and 1980s, the costs of premiums for medical liabil-
ity insurance began to increase. But in 1975, California enacted a
cap. We can see that the premium growth stabilized right after
that reform occurred, and we have not seen the kind of growth in
California that we have seen nationally. So there are solutions ap-
parently to this problem.

[The prepared statement and charts submitted by Representative
Saxton appear in the Submissions for the Record on page 29.]

Thus, we want to thank Dr. McClellan for being here today to
provide some insight into the problem and the direction of reform.
Before we go to Dr. McClellan, we will turn to my friend, Senator
Reed——

Senator Reed. Thank you very much.
Representative Saxton [continuing]. ——Whom I might pub-

licly congratulate. He got married last weekend, a great wedding
at West Point, I hear.

Senator Reed. For the first time.

OPENING STATEMENT OF SENATOR JACK REED,
RANKING MINORITY MEMBER

Senator Reed. Thank you very much, Mr. Chairman, and thank
you, Dr. McClellan. Welcome.

On the campaign trail last year, President Bush repeatedly criti-
cized trial lawyers for filing junk lawsuits that he said were re-
sponsible for rising health care costs. The centerpiece of the Admin-
istration’s medical liability reform would cap non-economic dam-
ages at $250,000 and institute a 3-year statute of limitations on
most lawsuits.

The 2004 Economic Report of the President stated that the Presi-
dent’s reform plan would lower the cost of providing health care.
However, there is little, if any, evidence to support that claim.
Hopefully, Dr. McClellan, you can shed some light on that.

While it is certainly troubling that medical malpractice pre-
miums for doctors have been rising rapidly in recent years and
many physicians in my State have informed me of the cost burden
and potential impact on access to care for patients, it is far from
clear that jury awards are the sole driving force as the President
suggests.

In 2003, the Government Accountability Office studied States
with and without caps on non-economic damages and found that
the States with caps had lower premium increases than those with-
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out caps. However, GAO did not have enough data to show a direct
link between malpractice award caps and premiums.

Similarly, the Congressional Budget Office has found that there
are potential savings for malpractice premiums by limiting the
amount of malpractice awards, but they are skeptical that a cap
would provide relief for health care costs in general.

Malpractice costs were $24 billion in 2002, less than 2 percent
of total national health care spending of $1.4 trillion, according to
CBO. Reducing malpractice awards by 30 percent would only lower
health care costs by approximately 0.5 percent, or about $7 billion.
Granted, any lowering of health care costs would be an encour-
aging sign.

CBO also finds that limiting physicians’ malpractice liability
would not have much impact on ‘‘defensive medicine,’’ such as pro-
viding unnecessary tests or procedures to avoid a lawsuit because
physicians do so more often out of concern for patients or to gen-
erate additional income than because they fear liability.

Dr. McClellan, I know you have studied the issue of defensive
medicine and malpractice, so I will be particularly interested in
your opinions about the amount of health cost savings caps on non-
economic damages would produce. I believe, however, that there
are some other reasons for the latest increases in medical mal-
practice insurance premiums that would not be addressed by the
kinds of reforms the President is advocating. The GAO, for exam-
ple, points to slower growth in insurance company investment in-
come and reduced competition in the liability insurance market as
other potential drivers behind rising malpractice premiums.

We also should not lose sight of the fact that this issue must be
considered in the context of medical errors and the quality of pa-
tient care, which are inextricably linked to physician account-
ability. A study by the Institute of Medicine reported in 2000 that
between 44,000 and 98,000 people die every year because of pre-
ventable medical errors. These statistics point to a need to link any
discussion of tort reform to the issues of medical errors, public safe-
ty and physician accountability.

In the last Congress, the Republican leadership sent narrow
medical liability legislation for OB/GYNs directly to the floor,
thereby sidestepping serious committee deliberation and inquiry
into the nature of and possible solutions for rising insurance pre-
miums. While it is hard to see how the President’s proposal for
medical liability reform will make more than a dent in spiraling
health care costs, this is an important issue that lawmakers must
be allowed to investigate thoroughly.

Again, your presence here today, Dr. McClellan, as the Chairman
said, is an important step in this inquiry. I appreciate your willing-
ness to testify.

I hope you will also be open to questions regarding your over-
sight of CMS, which raises questions now and again. I have a num-
ber of questions regarding the $500 billion of Federal spending that
you administer at CMS that undoubtedly has a bigger impact on
physician behavior and overall health spending than medical mal-
practice costs.

I look forward to your testimony.
Thank you, Mr. Chairman.
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[The prepared statement of Senator Reed appears in the
Submissions for the Record on page 35.]

Representative Saxton. Dr. McClellan, welcome once again. I
understand that your statement may take more than 5 minutes.
That is fine. We have all morning. We are anxious to get started.
You may begin, sir. The floor is yours.

STATEMENT OF MARK MCCLELLAN, M.D., PH.D.,
ADMINISTRATOR, CENTERS FOR MEDICARE AND MEDICAID
SERVICES

Dr. McClellan. Mr. Chairman, thank you for this opportunity.
Mr. Chairman, Senator Reed, Representative Hinchey, distin-

guished Members of the Committee, thank you for inviting me here
today to discuss medical liability reform and, Senator Reed, con-
gratulations, and I hope this isn’t part of your honeymoon.

As President Bush and many in Congress and across the country
recognize, our current liability system does not serve the needs of
patients and needs reform. It is not simply an issue of reducing
health care costs by lowering the costs of medical liability. More
importantly, it is about improving patient safety and quality of
care.

The Medicare and Medicaid programs are not immune from the
costs created by our liability system. The Congressional Budget Of-
fice has estimated that if legislation the House has considered, and
that you just mentioned, Senator Reed, were signed into law, it
would result in savings to the Federal Government alone of more
than $11 billion for the 2004 to 2013 period.

But this figure only considers premium reductions. It doesn’t
take into account the far greater savings possible as a result of re-
ducing defensive medicine. Peer-reviewed research that I conducted
with Professor Dan Kessler at Stanford University found that cap-
ping non-economic damages and revising joint and several liability
rules could reduce the practice of defensive medicine so that overall
hospital expenditures would drop by between 5 and 9 percent.

During fiscal year 2004, we spent more than $133 billion on hos-
pital care in our fee-for-service Medicare program, and so that
would translate to annual savings of between $6 and $11 billion.
Other peer-reviewed studies have reinforced the importance of li-
ability pressures driving broader cost increases in our health care
system.

Right now, Medicare faces a real challenge with physician pay-
ments. Spending on physician services during 2004 rose by approxi-
mately 15 percent from the previous year. As we work on solutions
to the physician payment problem, we can no longer afford to pass
by opportunities where there is overwhelming evidence of billions
of dollars in cost savings without compromising patient health.

For example, a significant driver of the past year’s increase is the
fact that more patients are receiving more complex and more fre-
quent diagnostic imaging services. This is exactly the kind of med-
ical practice that is aggravated by liability concerns.

Doctors understandably worry about being sued for bad outcomes
rather than bad care, since that is mainly what happens in our cur-
rent system. Doctors worry about being sued even when they follow
state-of-the-art medical practice because that is what happens.
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In fact, physicians get a double whammy. These liability pres-
sures drive up costs without increasing quality, and because of the
way our physician payment systems work in Medicare, when that
happens, physicians get hit with reductions in payments on top of
it. That can worsen the problem of access. We just can’t afford to
do this anymore.

The problem is seriously aggravated by the disturbing recent
trends in liability settlements and awards. Mr. Chairman, you put
up some of the figures showing up through 2003, which were very
concerning, but on top of that, the Physician Insurance Association
of America, a main insurer of physicians for liability costs, has re-
cently noted that the average jury award increased by 46 percent
between 2003 and 2004, to over $439,000, and that includes an in-
crease in the very large awards that you mentioned. So on top of
the big increases in settlements and awards in the preceding years,
I fear the quality and cost problems caused by our liability system
will continue to worsen.

With the new Medicare law and our proposals for Medicaid re-
form, we are taking many steps to support prevention-oriented care
and promote better quality and safety, but it is hard to do that in
an environment where legitimate worries about liability stand in
the way of quality and safety improvement. That is the main rea-
son we need liability reform through such proven measures as caps
on non-economic damages.

Liability reform will improve health care quality and access and
costs, leading to better health for Americans. In saying that our li-
ability system needs reform now, I want to be very clear that I
fully support the goals of liability law. These are the right goals.
Patients who are injured deserve to be compensated when they are
treated negligently, and we need to provide strong measures to as-
sure that physicians and other health professionals provide high-
quality care and face consequences when they are negligent. But
the fact is our liability system is failing miserably at both goals.

For example, one of the most definitive studies, the Harvard
Medical Practice Study, reported that, on average, it takes more
than 5 years for an insurer to pay a malpractice claim after the
date of the incident, and when an injured patient does finally suc-
cessfully settle or win the case, the patient doesn’t get most of the
money.

Even worse, only a tiny fraction of those who are injured due to
negligent care get even this delayed and incomplete compensation,
as you noted, Mr. Chairman. So in the system we have now, most
of the money that is finally awarded goes to lawyers and to pa-
tients who were not injured negligently. These are the features of
a long, slow and costly lottery.

The liability system is not achieving its goals. Because doctors
know they can and will be sued even when, in fact, mostly when
they don’t do anything wrong, it is no surprise that the result is
higher health care costs and quality and access problems. The de-
fensive medicine resulting from our liability system includes the
costs and risks of unnecessary procedures, and it includes problems
in access to care. In emergency care, in obstetrics, in neurosurgery
and in other specialties in many areas of the country, as your chart
showed, the result of high liability premiums and frustration over

VerDate 03-FEB-2003 10:58 Aug 30, 2005 Jkt 021772 PO 00000 Frm 00010 Fmt 6601 Sfmt 6601 D:\DOCS\21772.TXT SSC1 PsN: SSC1



7

lawsuits is simply less access to physicians. And even if you can
get access to care, it means higher costs.

Our legal system simply does not serve the needs of patients and
it does not encourage physicians to practice science-based, quality
medicine. The evidence is clear that Congress could reduce health
care costs and improve quality by passing legislation that puts in
place reasonable caps on non-economic damages and revises the
joint and several liability rules that encourage lawyers to collect
several times over for the same damages. Such reforms would still
allow patients to get very large recoveries for their injuries, includ-
ing full compensation even for services like child care that do not
come with a paying job.

There are other steps that can be taken, as well, that would also
help our liability system do what it is failing to do today, without
adding unnecessary costs or compromising quality of care like the
current system does. For example, in late 2004, the Department of
Health and Human Services announced a voluntary early offers
program.

Under this program when someone files a claim against the de-
partment, for example, for care in a community health center or
through the Indian Health Service, HHS will evaluate the claim
and then send that person a notice telling them about the option
of using an early offer. Then both sides have 90 days to submit a
confidential settlement offer to an independent third party. If the
offers match or they overlap, the case is settled and HHS imme-
diately pays the amount requested with much more of the money
going much faster to the injured patient. If there is no match, the
case can proceed as usual.

The goal of this program is to do what our liability system is fail-
ing to do, provide prompt and predictable settlements for injured
patients without the delays and the uncertainty of trying to go to
court. And these patients will not have to turn over a large part
of their settlement to their lawyers. We need to support more steps
like this.

Some time ago, Johns Hopkins Hospital began requiring non-
emergency patients who came to them for elective procedures to
sign an agreement to take any malpractice claims to mediation
prior to going to court. In 2003, 24 cases went to mediation and 21
of them were resolved promptly. As a result, the experience for
Hopkins Hospital in 2003 claims decreased in expense by almost 30
percent.

Mediation is typically much faster than a court case and involves
far lower attorneys’ fees. In short, patients who are injured get
compensated at a higher level and in a shorter amount of time.
Costs are lower and more predictable, improving the delivery of
care.

We are looking at ways to encourage such steps toward better
compensation and lower costs to the liability system in the Medi-
care program. For the sake of our patients and for quality of care,
we can’t afford to pass up these opportunities anymore.

Another promising idea is the establishment of special health
boards or courts devoted to hearing cases involving claims of med-
ical malpractice. These specialized courts would employ specially
trained judges with health care expertise and background and
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would deal only with liability cases. Judges could be selected
through a non-partisan process. Their expertise and impartiality
would provide the predictability, the timeliness and the fair com-
pensation that simply don’t exist in our current system.

Besides looking at opportunities to provide a better compensation
system for injured patients, we are also taking many steps at CMS
to help patients actually get better care. This includes new systems
for reporting information on the quality and safety of care in hos-
pitals, in nursing homes, in home health agencies and, soon, in am-
bulatory care as well. It includes quality improvement initiatives
and more coordinated work with State oversight agencies. These
are effective ways to increase provider accountability.

I am also pleased about the bipartisan congressional interest in
patient safety legislation that includes a mechanism for allowing
anonymous reporting of errors and risky situations, and anony-
mous systems to help prevent those errors in the future. It protects
these badly needed data from discovery. We don’t have as much of
this preventive information as we should because health profes-
sionals rightly fear that it would be used not to improve quality,
but as the target of a fishing expedition for lawyers. The same con-
cerns are slowing the adoption of electronic health information sys-
tems that can improve quality and safety. As the Institute of Medi-
cine has noted, if we don’t take these steps, we will keep missing
opportunities to improve patient safety and quality.

Mr. Chairman, we are increasingly using performance standards
in our health care system. We need to subject our liability system
to this same kind of performance review. Its very low levels of per-
formance in terms of compensating injured patients and encour-
aging quality care mean that it is blocking progress toward better
care.

The current medical liability system is not meeting the needs of
patients and it is costing those patients and the Federal Govern-
ment and other payers billions of dollars because it causes unneces-
sary care and problems in access to care, and it is providing no reli-
able compensation to patients who are injured. We know how to do
a lot better and we are looking forward to working with you toward
liability reforms that improve quality and access to care and reduce
health care costs.

I would be pleased to take any questions that you all may have.
[The prepared statement of Dr. McClellan appears in the

Submissions for the Record on page 36.]
Representative Saxton. Dr. McClellan, thank you very much

for an excellent statement. Let me begin by referring to something
that you alluded to and that I mentioned in my opening statement.

It is quite surprising to me to find that a large majority, accord-
ing to some studies, of doctors who have been subject to lawsuits—
that something in the neighborhood of 80 percent of the medical li-
ability claims don’t involve negligent injuries. This has been some-
thing that I have found hard to understand. In fact, as I pointed
out in my opening statement, one study found that more than half
of medical liability claims don’t involve any injury at all.

Can you talk a little bit about this and explain how this can be
and what kind of a problem? It is obviously a big problem.
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Dr. McClellan. Mr. Chairman, your figures are right. They are
drawn from studies like that Harvard Medical Practice Study that
took a systematic look at the cases that were coming to court. They
reviewed all of the cases over a certain time period in some specific
States or a large sample of cases, including cases in New York, and
they found the kind of results that you are talking about.

And other follow-up studies have yielded similar results, that
very often cases are brought when there are bad outcomes, even if
there was no medical negligence involved, and very often there may
not even be actual harm demonstrated. It may be a claim that the
patient was perhaps someday at risk of harm even when, again,
the physician has followed appropriate medical practices.

The system that we have now does not screen out these kinds of
cases. It doesn’t encourage us to focus, most importantly, on cases
where there has been true negligence and, as a result, doctors
should be held accountable. If we did a better job of that, we could
compensate the patients who are truly injured negligently much
more effectively, and we could provide more predictability to the
doctors.

They wouldn’t have to worry that when they are providing care
that is up to standards and doing what they think is right from the
standpoint of their medical expertise, they will be able to practice
appropriately. They won’t be hauled into court for it.

Representative Saxton. How did these studies arrive at the
conclusion that all of these cases did not involve any negligent be-
havior?

Dr. McClellan. They involved a kind of medical review that
ought to be a more systematic part of our approach to medical li-
ability and medical negligence. They had independent expert re-
viewers, multiple reviewers, look at all of these cases, look at all
the documentation and reach conclusions about whether appro-
priate medical practice was followed or not and whether the alleged
injury was, in fact, from a medical standpoint, related to the ac-
tions of the doctor. It is that kind of expert involvement that we
don’t have in our liability system today.

Representative Saxton. Of this large percentage of cases that
don’t involve negligent injuries, do many of them result in awards
to the claimant?

Dr. McClellan. Yes. Most of the awards that do occur are for
cases where there was no negligence by the physicians. A lot of
these cases end up being dropped or end up being settled for little
or no money; but many of them do end up in large settlements, and
even in the cases that don’t end up giving money to the plaintiff,
they do end up taking a lot of time and effort on the part of the
doctor and the doctor’s medical staff, and they do end up with a
lot of the money going to the lawyers that are involved.

Representative Saxton. On the other side of this coin, I am
told it is widely recognized that only a small fraction of negligently
injured patients file a claim.

How can this be so backwards?
Dr. McClellan. Well, it is a very difficult system to navigate be-

cause the costs are so high, and it takes so long, and there is so
much burden. There is a burden on the doctors. There are also bur-
dens on the patients for going through this long process. A lot of
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them don’t bother with the effort. That is why I think that some
of the steps that I outlined in my written and my oral statements
are so important.

If we can take steps to take these out of the court system, that
is a 5-year-long process that has a lot of burdens along the way,
and have a quicker approach, like this Early Offers system that I
mentioned or approaches that rely on mediation, I think more pa-
tients who are truly injured negligently could get compensated, and
more of the money would actually go to them. It wouldn’t go to the
costs of administering this very long and complicated system. It
wouldn’t go so much to the lawyers involved.

Representative Saxton. So to conclude this point, I guess,
there are a large number of people who receive, for lack of a better
term, negligent treatment who are not compensated, and there are
a large number of people who receive very adequate, non-negligent
treatment who get compensated.

Dr. McClellan. And then a lot of money goes to the lawyers in
the process, at least 30 to 40 percent of any settlements that occur.
And then there are other administrative costs for the lawyers on
the other side, the courts and so forth.

Most of the money in the system doesn’t end up going to pa-
tients, and you are right that only a very small fraction of it actu-
ally goes to patients who are injured negligently.

Representative Saxton. Now, of course, I am not a doctor; but
I am a human being, and if I were a doctor, it would seem to me
that I would go to my practice each day with a list of things that
I needed to do, and perhaps one of the most important—maybe the
most important—is to protect myself from potential claims. And if
I were a doctor, not being one, how would I do that?

Dr. McClellan. Well, there are steps that you could take to pro-
tect yourself from claims. I think people who have studied this
issue talk about positive and negative defensive medicine.

‘‘Negative defensive medicine’’ is that you just stop taking the
cases. If there are high-risk procedures, cases where there is some
real chance of a bad outcome, like in neurosurgery or in obstetrics
or in some types of emergency care, there are many doctors who
are just leaving those practices.

I have talked to physicians in different parts of the country, the
Mississippi Delta, the Las Vegas area, parts of Ohio, Pennsylvania,
other parts of the country where there are now real access prob-
lems, particularly for certain kinds of specialties and certain kinds
of procedures from doctors just staying away from them. It is not
worth the risk. They can’t afford the insurance. They don’t want to
go through the hassle when they are practicing good care.

On the other side, so-called ‘‘positive defensive medicine’’ costs,
or extra tests and extra procedures that might be ordered not be-
cause that is what the medical guidelines say, but just because a
doctor wants to be protected in the event of a suit being brought,
that is where we see maybe extra cases of imaging procedures
being done.

I talked about some of the rapid growth we have seen in the past
year in the Medicare program, in the use of advanced imaging pro-
cedures that are very costly, and in some cases, when a patient
comes in with a headache or another problem like that, that just
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aren’t medically warranted. So we would like doctors to come to
practice every morning thinking about, ‘‘What are the things that
I can do today that are going to do the most for my patients at the
lowest cost?’’ This system creates some very different kinds of pres-
sures on how they make their decisions.

Representative Saxton. Your answer reminded me of an inci-
dent that occurred in New Jersey.

We have neurological physicians, of course, in New Jersey. At
one time we had around 90. Now, I understand we have less than
60. One of the hospitals that lost their neurological surgeon had a
need for one. A lady was admitted to the hospital and there was
no neurological surgeon to treat her. So they literally had to get a
helicopter and fly her across the river to Philadelphia for treat-
ment. It seems to me that that would create a situation where peo-
ple don’t actually have access to proper care.

Dr. McClellan. It is.
On the one hand, it is higher cost because she had to get all that

extra transportation. At the same time, it is worse quality of care.
Many neurologic procedures are urgent. The transportation time,
the disruptions that can occur in moving a patient can compromise
quality of care. And so from both a quality and a cost standpoint,
it is a real problem.

Representative Saxton. On the positive side, the things that
you referred to as positive steps that can be taken, I suspect that
very thorough examination and testing would be a way to protect
myself if I were a doctor.

Dr. McClellan. That is right. And very thorough examination
and testing is appropriate in many medical cases. We want doctors
doing a thorough job of working up a patient appropriately, accord-
ing to the latest medical science. But their decisions ought to be de-
termined by the medical science, not the latest court verdicts where
doctors are being sued successfully. So often when there hasn’t
been any actual medical negligence, when they are being sued un-
successfully in a lot of cases where there is no negligence—but they
still have to be dragged into court, it still takes a lot of time and
effort, it still adds to their liability cost—you end up with different
kinds of pressures on the way the doctors are practicing. And that
is what we would really like to avoid.

Representative Saxton. It seems to me that one of the
downsides of doing too many tests would have to do with expense.
That goes without saying. You do tests that are, quote, ‘‘unneces-
sary’’ to protect oneself, the doctor. It is going to cost more.

Any other downsides?
Dr. McClellan. You can get into a vicious cycle. Very often when

these imaging procedures are done, there may be an anomaly on
the test. No test is perfect. No test is right 100 percent of the time.

If you are doing a diagnostic test on a patient that has got a very
low likelihood of actually having a real problem and you see some-
thing anomalous, probably in many cases it is just going to be the
fact that a test isn’t perfect. But if you see that, if you have done
the test in part because of liability pressures, you are going to have
to do something else about it. So you may end up in a situation
where you are going just from ordering an MRI to then having to
go on to further workup of a patient, a biopsy procedure, other
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types of services that carry with them their own risks and potential
for harm and additional costs.

Representative Saxton. A large percentage of the American
population pays for medical care through Medicaid and Medicare.
It seems to me that since older folks, in terms of Medicare, receive
a very large percentage of medical treatment in this country, for
obvious reasons, that there would be a particular concern with re-
gard to the implications for Medicare and Medicaid.

Can you speak to that subject? What does it do to the system
that you oversee?

Dr. McClellan. When you take account of these defensive med-
ical costs, it means higher costs in a couple of ways. One is the
higher costs associated with the extra procedures, the extra tests
and so forth. Another is the higher costs associated with complica-
tions of problems of access to care. If patients can’t get access to
the neurosurgical services they need, or the emergency services or
other problems, that can lead to higher costs as well. It certainly
leads to quality problems.

Some of the studies that I have been involved with, these peer-
reviewed studies published in academic journals, suggest that we
could have an impact on Medicare costs of 5 percent or more, at
least for hospital costs, by addressing these defensive medicine
problems, by reforming our liability system.

Even if you are only looking at the direct costs of the higher li-
ability premiums and the costs of the liability system itself, again
money that is mainly not going to care for patients and not going
to compensate patients who are injured negligently, even there you
can save billions of dollars in program reforms as that CBO study
that Senator Reed mentioned documented. There are real opportu-
nities for lowering costs, and that is something that we need to be
paying a lot of attention to right now when we are struggling to
find ways to pay our physicians appropriately, and when we are
trying to take steps to make our program as sustainable as pos-
sible.

Representative Saxton. Tell us about the effect on the Medi-
care trust fund.

Dr. McClellan. The savings that these reforms would engender,
the billions of dollars in savings, according to CBO estimates, the
even larger savings that could result from really doing something
about defensive medicine, would assist the trust funds. That would
reduce the pressure that the trust funds are facing.

I won’t say this is the only step that we need to take to make
sure Medicare is sustainable. We also need to bring our benefits up
to date and take other steps that promote higher-quality care as I
talked about.

But we really want to create an environment that encourages
high-quality medical practice and that avoids unnecessary costs,
and the liability system that we have today is standing right in the
way of that goal.

Representative Saxton. One of the answers to this problem ap-
pears to be something that is referred to as ‘‘caps on non-economic
damages.’’ These caps have been touted as an important element
of effective medical liability reform, and I referred to the one chart.
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Maybe we could put that chart back up again, the one that is
right there in the front. That is good.

The national average for premium growth since 1976 up until
2003 is demonstrated here by this chart as a relatively flat line in
the case of California, which enacted caps in 1975 and a very steep
inclining rate of growth for the national average.

I am told that Kenneth Thorpe of Emory University recently—
and incidentally a former Clinton Administration health official—
came to the conclusion that premiums in States with a cap on
awards were significantly lower, as is depicted by this chart, than
States without caps.

Would you discuss this?
Dr. McClellan. It is not just Dr. Thorpe’s conclusion. It is also

the conclusion of studies that have been done by the policy and
evaluation office in the Department of Health and Human Services.
It is the result of studies that we have done and that have been
published in peer-reviewed academic journals before I came to
work in Government. It has been the result of other studies by
other distinguished economists and health policy researchers.

From these studies, together they show that these kinds of caps
on non-economic lead to changes in physician behavior because the
physicians feel less pressured to deal with liability and more fo-
cused on providing care for their patients. They lead to lower costs
of defensive medicine, as we have already talked about a little bit.
They lead to lower liability premiums because they reduce the costs
of our liability system. And they lead to greater access to care.

A recent study by the Agency for Health Care Research and
Quality showed that in States that have implemented these liabil-
ity reforms, they have a significantly larger number of physicians
in practice. So you have less situations like the one that you de-
scribed in New Jersey where a patient can’t get access to the care
they need.

Representative Saxton. If caps were successful in bringing
about these changes in medical care and the performance and ac-
tivities of physicians, would it also be fair to say that it would have
the effect of reducing the costs of the actual premiums charged to
doctors?

Dr. McClellan. It would have a direct effect on reducing the pre-
miums; that is correct.

The beneficiaries in the Medicare program pay a quarter of the
costs for Medicare Part B, and that is the cost of physician services
and all the other outpatient services, including all those imaging
procedures and lab tests and so forth. So it would have a direct ef-
fect on premiums.

Representative Saxton. Would it have an effect on the cost to
the consumer?

Dr. McClellan. It would also have an effect on the cost to con-
sumers. Not just because of lower premiums, but because if they
are undergoing fewer tests, if they are getting medical care that is
practiced more efficiently where they can get the relief they need
for their health problems at a lower cost—that is, lower copays, as
well, and lower out-of-pocket payments for that reason, too.
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Representative Saxton. In your opening statement you men-
tioned—along with caps for medical liability tort reform involving
caps on non-economic damages, you also mentioned mediation.

Dr. McClellan. Yes.
Representative Saxton. Would you explain the effect of how

you see mediation working?
Dr. McClellan. Mediation is just a better environment for get-

ting to resolution of issues in a way that reflects the medical
science. Mediation is led by an independent expert, someone who
knows the field of medicine and who is not on one side or the other,
who can work to try to bring the different sides together.

I mentioned the Johns Hopkins Hospital case where now this is
mandatory for patients who are coming in for elective non-urgent
procedures. They have time to think about whether they want to
get care this way, and mostly, generally, they decide that they
want to.

The cases—if there is a problem of a bad outcome or other dis-
pute, go to mediation instead of going straight to a court in that
long, 5-year-or-longer, lottery to get to resolution. The mediation
can take place in a matter of a few months because there is less
court time and less lawyer time involved.

The money involved in the mediation settlement goes to the pa-
tient who is injured, and because you have got an independent ex-
pert involved in getting to a conclusion, you are more likely to re-
flect the actual medical facts and have a decision that is predict-
able based on what medical science says it should be.

Representative Saxton. I apologize to Senator Reed. I have one
final question and then we will go to Senator Reed.

We know that the medical liability crisis has not hit all special-
ties in the same way. Obstetricians, orthopedic surgeons, neuro-
surgeons and radiologists have been hit particularly hard. It would
seem that the higher premiums charged to these specialties would
have an impact on which areas of the medical profession students
choose to enter. So the question is fairly obvious.

Looking down the road, do we see any problem in finding special-
ists in certain areas that are especially hit negatively by this med-
ical malpractice situation?

Dr. McClellan. It is certainly a concern. When I talk to my col-
leagues who are still in academic medical practice, they note that
this is having an impact on student decisions. That will have con-
sequences down the road. But I think even more worrisome is, it
is having some consequences now.

I have talked about some of the evidence on different levels of
access to physicians in conjunction with whether or not a State has
reformed its liability system; and as you put up on your chart ear-
lier, there are areas of the country where physicians are leaving
practice, particularly in these specialties, where they are not taking
the more complex cases in these specialties right now.

So this isn’t a problem that is just down the road, that will be
aggravated by the decisions that medical students are making
today about specialties to avoid because of liability concerns; it is
a problem right now in many areas of the country.

Representative Saxton. Thank you very much.
Senator Reed.
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Senator Reed. Well, thank you, Mr. Chairman. I wonder if we
could have a second round, and I can limit my questions and allow
my colleagues to ask their questions without an extended period.

Thank you very much, Dr. McClellan, for your testimony and for
your work. In fact, back in 1996, you and Dr. Kessler did a path-
breaking study of the effects of defensive medicine. You estimated
the costs to be somewhere between 5 and 9 percent. Others have
looked at the same issue, CBO for one, and have not found as great
an impact.

Do you have any insights as to why CBO would find a much
less——

Dr. McClellan. Senator Reed, I know you pay a lot of attention
to these economic issues, and I appreciate the question. We had a
little bit of discussion of this in my written testimony. When CBO
looked at the same conditions we did, they found similar results.

So looking just at heart disease—these are pretty well defined
cases. There is an event that occurred, a patient having a heart at-
tack or other serious heart problem, then we tracked after that.
When CBO looked in the same way, they found the same kinds of
effects.

But the problem with the CBO study is that it also looked at
other types of cases, just sort of the overall population of patients;
and that is a very heterogeneous set of patients, some of which
have certain diseases, others have other diseases. And there are a
lot of things that influence costs of care in these patients and their
outcomes of care. And so, in economic terms, that means this is a
noisier or less precise estimation situation.

They also had only a proportion of the cases, not the whole larger
sample that we looked at. And so it is probably not surprising that
they didn’t get to as statistically significant results.

The other thing is that in the cases that we were looking at,
these were cases where people were already getting care. They had
come into the hospital with a very serious medical problem.

In the cases that CBO looked at, they would also pick up cases
where people may not get treatment. Remember, there are two
kinds of defensive medicine. There is defensive medicine that leads
to higher costs and perhaps a worse outcome, and there is also de-
fensive medicine where the doctors just don’t take the cases, that
leads to less access to care. They probably were mixing up some of
both. There may well be some, quote-unquote, savings from doctors
not seeing patients. But I am not sure that is a good thing.

The bottom line, though, is that CBO concluded, as you men-
tioned earlier, that reforming the liability system would save Medi-
care billions of dollars. We can argue about what the magnitude of
those savings should be, but there is no question, all these studies
say ‘‘significant savings,’’ and that is something that I think is real-
ly important to take advantage of.

Senator Reed. But your study was more precisely related to
those heart procedures?

Dr. McClellan. Those heart conditions, right.
Senator Reed. That is where you would see that, based on

your——
Dr. McClellan. Potentially in others. I think there have been

some other studies done of care for patients with other particular
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conditions, obstetrical conditions, deliveries, where you see similar
kinds of effects. More use of Cesarean sections, for example, in
States that haven’t reformed their liability systems.

When you look at particular types of illnesses where we can real-
ly define the cases clearly, there is not this big heterogeneity prob-
lem. You tend to see effects.

Senator Reed. One of the other measures of whether this works
or not is what the actors in the economic system do. Interestingly
enough, in Texas, which adopted caps on non-economic damages,
GE Medical Protective, a large insurer, made a regulatory filing
where they estimated that capping non-economic damages will
show loss savings of 1 percent. Again, 1 percent of a big number
is real money, but they requested a premium increase of 19 percent
1 year after Texas capped their non-economic damages.

One of the assumptions implicit in most of the discussion we had
this morning is that if you cap non-economic damages, you will re-
duce premiums for malpractice insurance. Here is a situation
where they are asking—and they are economic actors looking at
their costs—for a significant increase and they estimate that there
is a saving from the cap, but relatively small.

What is going on down there?
Dr. McClellan. Well, I think they are looking at the so-called

‘‘direct liability costs’’ or this impact on liability premiums, and
there are other savings that would come from the impacts on de-
fensive medicine. That is not something that the liability insurer
is actually going to see. That is something that our health care sys-
tem is going to see as a result of differences in medical practice.

But as you have said, a percentage point reduction in medical
spending, that is still real money, and in a big health care system,
that is still billions of dollars.

They also are facing price increases in Texas for other reasons.
That Texas liability reform didn’t do everything that I think the
kinds of damage caps that we have talked about would do. But just
to put this in perspective, if you look at the 75-year actuarial def-
icit for the Hospital Insurance trust fund, that is, the Medicare
Part A trust fund that people are really concerned about because
it is scheduled to become insolvent in 2020, we could get rid of two-
thirds of the 75-year deficit by reducing the rate of growth in med-
ical spending by 1 percentage point.

So if we change the way medicine is practiced, even if it is incre-
mental, it really adds up to savings over time.

Senator Reed. Let me focus on the point that there is an im-
plicit assumption that if you cap medical non-economic awards, you
will reduce medical premiums; and here you have a company who
is saying, ‘‘You’ve done that. Terrific. Now give us a 19 percent in-
crease.’’

I would also suggest, as many others did, that the California ex-
perience was shaped not just by the 1985 law capping damages,
but by the 1988 law that actually imposed limits on the increasing
size of malpractice premiums.

Dr. McClellan. As you saw from the chart, the slowdown in
growth started before 1988, and it has continued well after.

Senator Reed. But my point with respect to the premiums that
physicians are paying is that the result was not simply the adop-
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tion of caps on non-economic damages, but also limits on mal-
practice premiums.

Would you support, in conjunction with a proposal for tort reform
or insurance reform, putting caps on insurance premiums?

Dr. McClellan. I certainly want to see how such a proposal
would actually work. If you put caps on premiums, but don’t
change the liability system, for example, you will end up with in-
surers not being able to cover the rapidly rising costs of claims that
we are seeing.

If you look at the claims growth in recent years, including that
40 percent increase that I mentioned between 2003 and 2004, you
are going to end up without liability insurance and then you are
really going to end up with doctors out of practice.

Senator Reed. But the other side of the equation is, if you cap
non-economic damages, but don’t put any limits on insurance pre-
miums, you could have the situation as there seems to be in Texas
with GE Medical where they get the benefit of the law and they
still ask for a 19 percent increase. That, I think, would be unfortu-
nate because, again, a lot of this debate is being driven by the im-
plicit and sometimes explicit assumption that if you cap damages,
you lower premiums to physicians and hospitals and other health
care providers, and they go on their merry way. Which raises the
other issue behind why premiums are going up, why medical costs
are going up, and that is the technology, allowing increased proce-
dures.

It is interesting. You mentioned the diagnostic imaging proce-
dures. I had my radiologists from Rhode Island in. Their major
comment—I won’t say ‘‘complaint’’ because they never complain—
their comment was internists, general practitioners are now getting
very good, digitized equipment to do radiological procedures. It is
not the old bulky kind that required a little more practice and
training. It is secondhand equipment, though it is still adequate;
and because they are under acute pressure in their offices to gen-
erate income, they are doing tests which before they might not do.
Because it is so easy to do it, they can step in the next room and
now give you a little scan with their radiological equipment.

How much of these costs and these increased procedures are
being generated by access to technology and the pressure, because
of the way we pay people through Medicare, to generate these pro-
cedures to get more income?

Dr. McClellan. Senator Reed, I think you are right that the way
that we pay in Medicare also doesn’t necessarily focus on getting
the best-quality care at the lowest cost.

We are having some discussions right now with the radiologists,
with other medical groups, about how we can get to a better sys-
tem, where our payment rules are focusing more on supporting doc-
tors, delivering high-quality care at a low cost.

I would be delighted to continue to work with you on that issue.
But I think the fact remains that you are right, that it is easy now
for physicians to obtain this imaging equipment and to bill for it.
But the liability pressures on top of that are just going to encour-
age that even more. So I think we should be looking at better ways
to formulate Medicare payments, to support and reward doctors
that are really trying to do the right thing.
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But we can also do that by reforming the liability system. If we
do both together, we are going to have a much better effect.

Senator Reed. Again, I think what your comments suggest and
what my instincts are is, this is a multifaceted problem requiring
multifaceted approaches. But we seem to hear the Administration
use one approach, which is basically, if we just rein in those junk
lawsuits, everything is fine, when in fact I think you would con-
cede, we have a complicated medical delivery system that has all
sorts of different incentives and disincentives.

Dr. McClellan. That is true, but I also think if we rein in the
lawsuits, we will get higher-quality care, better access and lower
cost.

There are other things that we should be doing to achieve that
goal as well. I hope we can work together on them, too.

Senator Reed. Well, Mr. Chairman, again I think this is very
productive. I appreciate Dr. McClellan’s presence. But I would—in
lieu of a second round, let me just stop and let my colleagues go.

Representative Saxton. Mr. Hinchey.
Representative Hinchey. Good morning, Dr. McClellan, thank

you very much for your testimony.
The licensing of professionals, including medical professionals

and specialties in medicine, and the regulation of those professions
is an activity that is carried out by the various States. And various
States, as we have seen in one of the charts, have taken various
steps over the years to deal with the problem of medical mal-
practice, including the regulation of lawsuits, as well as other
steps.

Why is this a Federal issue? Why should the Federal Govern-
ment be involved in trying to limit people’s access to the courts?

Dr. McClellan. Two reasons. One is that the Federal Govern-
ment is involved in providing access to medical care for these indi-
viduals. In our Medicare programs and our Medicaid programs, we
are the primary insurer. And how we provide this care, how we
provide the support for medical care, makes a big difference.

So I care a lot about the quality of care that our beneficiaries are
receiving. And I also care a lot about the cost of these programs.
I want to make them as sustainable as possible so that Medicare
beneficiaries and Medicaid beneficiaries, who really need our help,
can get the greatest help possible, can get the best access to up-
to-date treatments that are really making a difference in their
lives.

When I look around the country, in these States that haven’t re-
formed their liability systems, seeing a lot of the money going into
areas that are unnecessary procedures and that are problems in ac-
cess to care, I really think we can do better.

Representative Hinchey. I think we can always do better in
every field. But I still wonder why the Federal Government should
be putting itself into this situation when it is, traditionally, for all
the time in our history, that we have left this particular situation
to the States to deal with, to regulate, and they have done so in
various ways.

So I am not convinced that just because we have Medicare, we
should be stepping in to try to limit people’s access to the courts.
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But I do agree with you that we ought to be doing everything that
we can to try to reduce the cost of our health care services.

I am wondering if you could tell me how much money we would
save if, say for Medicare particularly, if you were allowed to nego-
tiate with the pharmaceutical companies for the cost of prescription
drugs.

Dr. McClellan. Well, that is a very good question, one that there
has been a lot of interest from Congress and the public in. For that
reason, I have been asking my actuaries, our independent actuaries
that do these forecasts of Medicare costs, about what the impact
would be. And I can send you a copy of the letter that my chief ac-
tuary, Rick Foster, sent to me on this very topic back in February.

What he concluded was that negotiation by the Federal Govern-
ment, on top of, or instead of, all of the negotiation that is going
on right now as we implement the Medicare drug law to get the
lowest possible prices to seniors—that additional negotiation would
not lead to significantly lower costs and could potentially cause
problems in access to care.

So the reason for that conclusion is that people have looked at
what happens when the Government does step in and regulate
drug prices. In Medicare, what we saw before the Medicare law
was passed was prices that were higher, much higher, than can be
obtained in a competitive system for the drugs that Medicare cov-
ers now under Part B.

They have looked at problems that could arise in access to care.
The way that the Government could potentially negotiate is by say-
ing, people won’t get these drugs unless you give us some kind of
lower price. And the result would be problems in access to the
drugs.

I think it is very important, as we implement the Medicare law,
that people have access to the medicines that they need, that they
can get the drugs that best meet their needs. So for those kinds
of reasons, our independent actuaries concluded that this wouldn’t
lead to more savings.

The independent analysts at CBO have reached a similar conclu-
sion as well.

Representative Hinchey. Well, I would like very much to see
that letter.

Dr. McClellan. I will send it right along.
[The information referred to can be found in the Submissions for

the Record on page 44.]
Representative Hinchey. Sometimes independent actuaries

turn out to be not quite so independent as you would like them to
be.

Dr. McClellan. I think ours have a pretty good tradition of
speaking what they think is right.

Representative Hinchey. I would like to see the letter to see
what the conclusions were that they drew. And particularly in light
of the fact that in every situation, in every country where you have
a system of health care, national health care, and the price of phar-
maceuticals are negotiated by that organization, the prices of drugs
are very, very much lower than they are here, every single country.

Dr. McClellan. Well, it is true for some new drugs. I don’t think
it is true across the board. And it is certainly not true for the ge-
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neric drugs that make up a majority of the medicines that people
use in this country.

When you put price regulations on generics, you end up with
higher prices, so what we see in these other countries that you are
mentioning is they may have some lower costs on the new drugs
that they have access to, but they do not have access to as many
as we do.

But they have got higher drug costs and less access to generics,
and the result is, they are spending money in a way that does not
lead to the best value for their citizens.

Representative Hinchey. That is not true in the case of Can-
ada, for example. And the Canadians have access to every single
drug that we have access to.

Dr. McClellan. We will give you the specifics on that too. But
there are a number of drugs that are available in the United States
that haven’t been available or are available with a significant delay
in Canada, and you have to go through a Government system for
access to many drugs, including proton pump inhibitors, AIDS
drugs.

There are some drugs that are non-preferred or off formulary in
Canada. There is a study. We will get all of the specifics; I don’t
have them all at the tip of my tongue. But there is a study done
by, again, the Assistant Secretary for Planning and Evaluation that
documented all of these back in 2002.

But there are AIDS treatments that were available only after
substantial delay, compared to the United States, and many of the
drugs that are available in Canada you have to go through Govern-
ment processes in order to get. And the generic drugs in Canada
do average about 40 to 50 percent higher in price than the drugs
here. And generics account for most prescriptions in the United
States.

Representative Hinchey. Well, I have never heard that before.
That is an interesting point.

Dr. McClellan. We would like to follow up with you.
[The information referred to can be found in the Submissions for

the Record on page 46.]
Representative Hinchey. When you look at the overall cost of

prescription drugs, not generics specifically, but generics included
in the overall cost of prescription drugs, the cost of those drugs is
substantially lower. That comes about as a result of the fact that
the agency in charge of the health care system there, such as Medi-
care, has the authority to negotiate with the pharmaceutical com-
panies, and therefore they are able to bring down the cost of those
drugs specifically.

So you have looked, outside of this letter from the actuaries, at
the benefits that might accrue, the financial benefits, if you were
able to negotiate?

Dr. McClellan. In the process of passing the Medicare law,
there were a lot of discussions about this in Congress, as you know.
Subsequently, as we have implemented the law, we have asked re-
peatedly, What is the best way to achieve two goals? One, we want
to get prices down for drugs as much as possible for our seniors;
and two, we want to make sure that seniors have access to up-to-
date medicines.
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What we have seen too often in Medicare, where we have relied
on Government regulation and statutes only, rather than giving
people access to choices about how they get their coverage, is, the
benefits fall way behind. We have fallen way behind in prevention,
we have fallen way behind on assistance for people with chronic ill-
nesses and preventing complications. We have fallen way behind on
prescription drugs.

So the steps that we are taking, as reflected in that actuarial let-
ter, are the ones that are going to get us the best access to medi-
cines and the best prices on those medicines at the same time. We
need to achieve both goals.

Representative Hinchey. Well, I look forward to reading that
letter. When do you think you can get it to me?

Dr. McClellan. Today.
Representative Hinchey. There is another aspect to this, too,

of course. And the availability of drugs does not mean that they are
available to everyone. There are many people who cannot afford
drugs that become available. And so the consequence is that they
are not able to take them; it is not likely that you are going to have
access to those drugs.

There is just one other thing that I would like to ask in this par-
ticular round, if I may, and that is that many of the studies that
I have seen that have been conducted by States indicate that a
small portion of the medical profession is responsible for most of
the malpractice cases and actions. And some of those doctors, if
they are convicted of medical malpractice in one State, move to an-
other State.

Do you think it would be an idea that we might pursue to have
someone form a Federal oversight of physicians who are guilty of
malpractice and who seek to escape that by moving to other States?

Dr. McClellan. I think having better information available on
the quality of providers, including physicians, is really important.
And we are taking a lot of steps to make that happen right now.
We started reporting information, for example, on the quality of
care on just about every hospital in the country. We started that
a month ago.

We are going to expand that. We are going to make this work
for ambulatory care, as well.

So I think steps in the direction of providing better information
so we can identify potentially problematic providers is very impor-
tant. But in terms of the cases that are actually brought, while
only a relatively small share of doctors are sued frequently, in the
specialties that we have talked about before, in OB, neurosurgery,
most doctors have been sued at least once, if not more often.

And that gets back to this lottery problem that I talked about.
Sure it would be nice to find a system, better ideas for targeting
those really problematic physicians that are a small part of the
total.

But most doctors are being sued. Our current system is not doing
a good job of targeting in on truly bad physicians.

Representative Hinchey. True.
Representative Saxton. If I may, if we can go to Mr.

Cummings, inasmuch as we are going to have a vote.
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Representative Cummings. Thank you very much, Mr. Chair-
man.

Doctor, I want to pick up where you just left off. You say that
most physicians are sued. And I am just wondering, there have
been a number of proposals that there be more of a screening proc-
ess early on to eliminate the so-called frivolous cases. Do you think
that would help?

Dr. McClellan. I think it could help. And as I mentioned earlier
and was talked about in my written testimony, right in Baltimore
at Johns Hopkins Hospital, they have this automatic, or this re-
quired, process to go to mediation first for elective cases, you know,
where the patient has a chance to think about it and signs a form
before they get care at Hopkins, saying that they are going to me-
diation first.

And that works. The vast majority of complaints that are
brought, get settled quickly and effectively through mediation.
They never have to go to court.

Mr. Cummings. And as one who—I support Johns Hopkins, of
course, I have a lot of constituents that work there. But Johns Hop-
kins has had its share of suits, too, sadly—I mean, that have
been—I mean, with substantial awards; and in some instances,
they basically just about admitted liability from the very beginning.

I can think of two right off the top of my head, and cases of
death. And that is not knocking Johns Hopkins, because it is a
great institution. But even in a great institution like Hopkins,
things do happen.

I guess, as I sit here and I listen to my colleagues and I listen
to you, I cannot help but think about something that my good
friend, Senator Obama, talks about; and he talks about an empa-
thy deficit in our country, an empathy deficit.

You have got the California law that puts a $250,000 cap on eco-
nomic, non-economic loss. That was enacted, when, in 1975?

Dr. McClellan. Right.
Mr. Cummings. Do you consider this the gold standard for what

the country should be doing?
Dr. McClellan. I think it is one important step the country can

take to get better quality care, better access and lower cost. There
are other things that we can do as well.

Mr. Cummings. Let’s talk about the victim for a moment.
I do not what kind of house you live in. But if you bought a

house 30 years ago for $50,000, I would hate to think that now,
today, 30 years later, it is still valued at $50,000, you could just
sell it for $50,000.

And I was just wondering, do you think that that figure is a little
low, considering it is 30 years old, the $250,000?

Dr. McClellan. We can talk about what the figure is. When I
think about these cases of damages, what I look at is the overall
compensation that the victim receives. And the costs for raising a
child, the cost for losses on the job, the cost for other services per-
formed around the home, even for someone who is not working, all
of those costs are fully compensated in this kind of system.

And those numbers have been going up and up and up, along
with the economic costs, along with it. And if the costs of a house—
those are determined by economics. The costs of wages, the costs
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of providing for your child, the costs of caring for your child, those
have real economic implications; and those can all go up over time.

Representative Cummings. My point is, so you would expect—
we can be 100 years from now and we are still at—in other words,
at the time that they passed the law, they must have felt com-
fortable about $250,000 and what its value was at that moment.
I understand they haven’t changed it.

But my point still remains, I just used the house as an example
that things do go up, we consider it. There is nobody sitting in this
room that would accept the same salary they received 30 years ago,
today; they would not do it. Nobody.

And I know that salary, given inflation and other things going
up, people expect it to increase. And I am just curious, considering
that, does it make sense to leave the non-economic damages cap
there, considering what I just said?

Dr. McClellan. Well, again for salaries and other things like
that, those go up with the costs going up in the economy. That is
not subject to the cap.

Representative Cummings. You are still missing my point. My
point is, do you leave it at $250,000 thirty years later.

Dr. McClellan. Again, if you are looking at a system that can
lead to lower costs without causing problems with access to care,
this is definitely something that can do it.

If I can say just one thing, and I have heard Senator Obama talk
about the empathy deficit too, and I think the real concern here is
that patients who are injured negligently just have no chance real-
ly in the court system. Only a very small fraction of them are actu-
ally able to bring cases all of the way through this very long and
complicated and costly process. Those that do make it through,
most of the money goes to lawyers, they don’t get any compensation
until years after the event has happened.

We ought to be able to do much better than that. The system is
failing in compensating people who do deserve compensation for
their negligent care.

Representative Cummings. Well, Mr. Chairman, I know we
have got a vote. I will follow up with some written questions.

Representative Saxton. We do have a vote on a rule for consid-
eration of the budget report. So we are going to recess for a few
minutes. We will recess for about 15 minutes.

[Recess taken.]
Representative Saxton. Dr. McClellan, first of all, I apologize.

Nothing I can do about it, obviously, when we have votes. But I
apologize to Senator Reed, too.

I think that Senator Reed may have a couple of more questions.
So let us go to Senator Reed.

Senator Reed. Thank you, Mr. Chairman.
Dr. McClellan, just a couple of follow-up questions. One is a point

that Mr. Hinchey made.
One would like to think that every physician in the United

States is excellently prepared, trained, unburdened by the woes of
the world, et cetera, but that is not the case. In fact, you can prob-
ably posit there is a normal distribution of skills and of tempera-
mental characteristics.
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It is not surprising, then, that there is a portion on one side of
the curve that seems to be involved in lots of issues of medical mal-
practice.

Has anyone done an estimate, since we are talking about what
we can do to bring down the price of health care, that would show
the savings through malpractice premiums and systemic savings by
more thoroughly regulating and identifying and either retraining or
redeploying these individuals?

Dr. McClellan. I haven’t seen any specific savings estimates on
that. I can tell you that as long as most of the lawsuits that are
brought, most of the claims that are brought, are not related to
negligent care, you know, there is only so much that you can do
to focus in on providing better oversight for those really problem-
atic physicians.

I think, as part of liability reform, if we were able to take a lot
of these inappropriate lawsuits off the table, then we could really
concentrate our efforts on those problem physicians.

Senator Reed. I do not want to be unnecessarily argumentative,
but based upon observation and not analysis, most people under-
stand in the profession, other doctors, who is competent, who is at-
tentive. Complaints are made to medical societies. This is a mostly
secret process at the local level by medical societies, and there are
reasons for that, obviously.

But it seems to me that you are kind of, you know, missing the
point if you are suggesting we have to reform the tort system be-
fore we can focus on what may be another cause of medical mal-
practice, costs, and basic quality of care. Now that gets us into a
whole set of issues, local licensure versus a Federal role, et cetera;
but again I think, if we do not look at that, then we are not
being——

Dr. McClellan. I think that is a legitimate point. I am saying
that the tort system as it is now is drawing in a lot of physicians
who are practicing perfectly good, if not stellar, care into lawsuits
and into all of those additional pressures and costs associated with
the liability.

There is a foundation to build on now. There is now a national
practitioner database that the Agency for Health Care Research
and Quality maintains. And that is intended to be a repository of
information on claims that may be brought in different States and
so forth. And it can be used by hospitals, by other health care orga-
nizations, and by States in accreditation issues for doctors.

Senator Reed. My final point, I think it would be extremely
useful in this overall debate to try to quantify what is going on
here with respect to the quality issues and the capability issues of
physicians. Because if there were—I do not know, but if there were
equal savings in that arena, or even greater savings vis-a-vis cap-
ping damages, certainly that is something that we would want to
know about.

Let me shift gears to something else under your jurisdiction, the
Part D drug benefit. You are implementing it now. Many States,
like my own, Rhode Island, have their own local programs. We
have something called RIPAE, the Rhode Island State Pharmacy
Assistance Program.
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There is some confusion about benefits. There is confusion about
who is qualified for what. We have more robust benefits at the
State level in certain circumstances, the Federal program has other
benefits.

Bottom-line question: What are you doing to try to address this
issue, not just for Rhode Island, but particularly for Rhode Island?

Dr. McClellan. Senator, we are doing a lot. And I hope, if you
have been talking to any Rhode Island State officials who do not
feel completely plugged into CMS right now on how to make these
programs continue to work and actually improve with the imple-
mentation of the drug benefit, you will get them in touch with me
and our agency right away.

I just got back from a conference sponsored by the National Gov-
ernors Association in Chicago, where representatives of almost
every State government that have been working with us on imple-
menting the new drug benefit, came together to take stock of where
we are and what the further problems are that we need to address.

We had some excellent discussions about the materials that we
have already prepared for transitioning dual-eligibles, to steps that
we are taking to make sure that every State saves money under
the law as intended. And I feel very good about the track that we
are on.

In the case of programs that provided prescription drug assist-
ance, like the Rhode Island program, the intent of the law is to
build on that. So instead of the State having to pick up all of the
costs on their own, the Federal Government is going to provide
some comprehensive help for low-income beneficiaries. The State
will have to pay virtually nothing, and more than $1,000 worth of
help for higher-income beneficiaries, so the State can add to that.

We have guidance and work groups that are working right now
to make sure that that gets implemented smoothly. So if there are
any concerns there, they need to come to us. We have got processes
in place.

Senator Reed. Thank you.
Representative Saxton. Thank you. Sorry to have held you up,

Jack.
Dr. McClellan, a good doctor-patient relationship has always

been considered to be a crucial element of a medical care pro-
gram—caring doctors and trusting patients, I would characterize it.

In a recent survey of Pennsylvania doctors, they found that 75
percent of specialists agreed with the following statement, quote,
‘‘Because of concerns about malpractice, I view every patient as a
potential malpractice lawsuit,’’ end quote.

Seventy-five percent of the doctors agreed with that statement.
I am wondering, given that, what is the current nature of the doc-
tor-patient relationship generally with specialists, and are you con-
cerned about it?

Dr. McClellan. I am very concerned about it. That gets back to
what you brought up before, Mr. Chairman, about the fact that
since most of the claims and suits that are actually brought do not
involve negligent care, doctors have to view this sort of system as
a lottery, as just a random risk of lots of time in court, lots of op-
portunities for lawyers to rake their reputations over the coals un-
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fairly; and that clearly is going to have an impact on their relation-
ship with patients, on how they practice.

It can have an impact on how they practice medicine. It may
have an impact on whether they stay in the profession.

Pennsylvania is one of the States that is in red because of some
documented problems in access to care, resulting from the rising
pressures of medical liability. As I said at the outset, I worry that
is getting worse. We are seeing big increases—according to the
Physician Insurance Association of America and other groups, big
increases in the liability pressures that doctors are facing, most of
it completely unrelated to negligent care. That is not a good situa-
tion when we are trying to really focus on delivering high-quality
care at a low cost and focusing on fostering that doctor-patient re-
lationship.

Representative Saxton. Do you have any information relating
to—obviously, the rising cost of malpractice insurance itself is an
issue to doctors, and a health care cost driver. But there is another
set of activities that you have referred to today as practice of defen-
sive medicine.

What percentage of the rise in health costs would you attribute—
or do you have a way to do this—would you attribute to practice
of the defensive medicine in conjunction with the actual cost of in-
creases in medical malpractice?

Dr. McClellan. The best estimates from our peer reviewed, pub-
lished studies are that that can be 5 to 9 percent of hospital costs
for serious medical conditions. Our studies looked at heart disease,
which is the single most prevalent type of illness in the country.

Other studies have looked at obstetrical care. They find increases
as well. While the exact number may be hard to pin down, it is sig-
nificant, it is much larger than the costs of the liability premiums
alone.

Representative Saxton. Let me turn over to the insurer side.
One of the issues that occurs, which creates a problem and a med-
ical liability crisis, is that insurers actually withdraw from the
market. Obviously, insurance companies have to make a profit or
they cannot stay in business. Rising claims costs may simply make
this line of insurance unprofitable.

Dr. McClellan. That is correct, and we have seen insurance
companies pull out of this business. There are, in many States,
maybe one option available, if that, for getting liability insurance.
That is not a good recipe for getting liability insurance costs down.

If we had a more predictable liability system, where insurers
could manage and anticipate the risk more effectively, we would
see lower liability insurance premiums from more competition and
a healthier insurance market.

But the liability insurance market is struggling in many States,
and that is another aggravation, another consequence of the prob-
lems that we have with our liability system today. Insurers are
there to deal with risk, But insurers like predictable risk. If you
have got a lottery system where in 1 year costs can increase 40
percent for reasons that have nothing to do with things that you
can easily predict, like the quality of medical practice, then it is a
much tougher line of business. And we are seeing the consequences
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of that with insurers pulling out, and with some of the premium
increases that have been mentioned.

Representative Saxton. Back to the doctors. Most malpractice
claims are dismissed or dropped before ever reaching trial. And
among those that do reach trial, most end in a verdict for the de-
fense.

However, even if doctors are exonerated by trial, they still suffer
significant costs in terms of legal fees, stress, time away from their
practice, and out-of-pocket expenses.

Can you discuss, if you would, the impact on doctors of being
sued, even if the claims are ultimately dismissed?

Dr. McClellan. There is a lot of good direct evidence on that.
There have been surveys done nationally. And you can use that
survey information to compare a doctor’s outlook on their practice,
the way that they practice in States that have implemented liabil-
ity reforms to those that haven’t.

What you see is, in States without reforms, the doctors feel the
consequences of this pressure more. They feel like they have got to
do more tests, they feel more frustrated with their practice of medi-
cine. They actually spend more time away from their patients deal-
ing with the consequences of the lawsuits.

All of these things add to health care costs, without improving
the quality of medical care, and compromise the ability of doctors
to deliver high-quality care to all of their patients.

Representative Saxton. There are—as Mr. Reed or Mr. Hin-
chey pointed out, there are a lot of other factors that go into what
we have seen in the spike in the cost of medical care: new kinds
of treatment, inflationary pressures of various kinds, labor rates,
and so on.

Do you have any information that would help us understand how
serious the malpractice component is in the overall costs, increas-
ing costs of medical care?

Dr. McClellan. Well, from the previous studies, again 5 to 9 per-
cent cost differences in hospital spending that can be saved by im-
plementing liability reforms. That adds up over time to some big
savings. As I said before, if we can bring down the rate of growth
in our hospital costs by 1 percentage point, that is two-thirds of the
75-year deficit for Part A, the Hospital Insurance trust fund.

That is a huge impact on medical costs in this country. And some
of these increases in costs are clearly worth it. Many new tech-
nologies bring new cures to patients, bring better quality of life.
But as we spend more on some of these valuable new technologies
to come along, to keep health care affordable, we have got to pay
even more attention to getting rid of unnecessary costs in the sys-
tem. That is why I think it is even more urgent; especially with the
recent increases in liability costs that I documented in 2004, it is
even more urgent to take action on liability reform.

Representative Saxton. Thank you very much, Dr. McClellan.
I don’t believe that I have any further questions at this point. I
would just say that we have been dealing with this subject on this
committee because we think it is extremely important, and we
thank you for being here today and for your input.
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I also suspect that the House will pass a reform measure this
year. I wish I could suspect that the Senate would do the same, but
we will see.

So we thank you for being here today to discuss these important
matters with us. And we look forward to working with you as we
go forward.

[Whereupon, at 11:50 a.m., the hearing was adjourned.]
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PREPARED STATEMENT OF REPRESENTATIVE JIM SAXTON, CHAIRMAN

It is a pleasure to welcome Dr. Mark McClellan before the Committee this morn-
ing to address medical liability reform.

Dr. McClellan brings a wealth of experience and knowledge to bear on this sub-
ject. Currently, Dr. McClellan serves as the Administrator of the Centers for Medi-
care and Medicaid Services, overseeing approximately one-third of health care
spending in the U.S. In addition to being a board-certified physician in Internal
Medicine, Dr. McClellan is also a Ph.D. economist. He has previously served as the
Commissioner of the Food and Drug Administration and as a member of President
Bush’s Council of Economic Advisers.

There is little doubt that our nation’s medical liability laws need reform. Over the
past few years, premiums have skyrocketed. In just the last five years, total medical
liability costs jumped 47%, to a record high of nearly $27 billion. One of the central
cost drivers is rising claims costs. According to the legal research firm Jury Verdict
Research, the median trial award for medical liability claims stands at an incredible
$1.2 million, and a recent Department of Justice study reported that nearly two-
thirds of medical liability trial awards exceed $250,000.

This rise in costs has reached the point where the quality and availability of
health care suffer. Faced with premiums increasing 20%, 30%, or more per year,
many doctors are cutting back on the scope and availability of their services. No-
where is this trend more apparent than in obstetrics, where numerous OB/GYNs
have decided it is just easier to drop the OB part altogether. Some doctors have
elected early retirement or have relocated away from high litigation areas. Emer-
gency rooms and trauma centers have also been hurt by the current crisis. The
threat of lawsuits has made the practice of defensive medicine commonplace, and
as a result, patients are subjected to more tests and procedures than may be war-
ranted by clinical factors alone.

Despite the rise in costs, the system is not better at compensating the negligently
injured. The typical time that elapses between the date of injury and a jury verdict
is close to 5 years. Moreover, it is widely recognized that only a small fraction of
negligently-injured patients even file a claim. At the same time, a large majority—
around 80%—of medical liability claims do not even involve negligent injuries. One
study even found that more than half of all medical liability claims do not involve
an injury at all.

The shortcomings in the current tort system are such that even The Washington
Post has noted that ‘‘the staggering costs and irrationality of America’s civil justice
system are unacceptable. The tort system is something of a casino, offering windfall
judgments to a small number of claimants and nothing to others—with the merits
of cases seeming almost irrelevant to their valuation.’’

Although each state faces its own set of challenges and problems, the medical li-
ability crisis has nonetheless reached national proportions. Thus, we are grateful to
have Dr. McClellan here to provide some insight into the problem and direction for
reform.
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PREPARED STATEMENT OF SENATOR JACK REED,
RANKING MINORITY MEMBER

Thank you, Chairman Saxton, for holding this hearing on an issue that has re-
ceived a great deal of attention recently. l welcome Dr. McClellan and thank you
for testifying today.

On the campaign trail last year, President Bush repeatedly criticized trial lawyers
for filing ‘‘junk lawsuits’’ that he said were responsible for rising health ease costs.
The centerpiece of the Administration’s medical liability reform would cap non-eco-
nomic damages at $250,000 and institute a three year statute of limitations on most
lawsuits.

The 2004 Economic Report of the President stated that the President’s reform
plan would ‘‘lower the cost of providing health care.’’ However, there’s little, if any,
evidence to support this claim. While it is certainly troubling that medical mal-
practice premiums for doctors have been rising rapidly in recent years, and many
physicians in my state have informed me of the cost burden and the potential im-
pact on access to care for patients, it is far from clear that jury awards are the sole
driving force as the President suggests.

In 2003, the Government Accounting Office (GAO) studied states with and with-
out caps on non-economic damages and found that the states with caps had lower
premium increases than those without caps. However, GAO did not have enough
data to show a direct link between malpractice award caps and premiums. Simi-
larly, the Congressional Budget Office (CBO) has found that there are potential sav-
ings for malpractice premiums by limiting the amount of malpractice awards, but
they are skeptical that a cap would provide relief for health care costs in general.

Malpractice costs were $24 billion in 2002, less than two percent of total national
health care spending of $1.4 trillion, according to CBO. Reducing malpractice
awards by 30 percent would only lower health care costs by approximately 0.5 per-
cent or about $7 billion.

CBO also finds that limiting physicians’ malpractice liability would have much
impact on ‘‘defensive medicine’’ practices, such as providing unnecessary tests or
procedures to avoid a lawsuit, because physicians do so more often out of concern
for patients or to generate additional income than because they fear liability.

Dr. McClellan, I know you have studied the issue of defensive medicine and mal-
practice, so I will be particularly interested in your opinions about the amount of
health cost savings non-economic caps on damages would produce.

I believe, however, that there are some other reasons for the latest increases in
medical malpractice insurance premiums that would not be addressed by the kinds
of reforms the President and his supporters are advocating. The GAO, for example,
points to slower growth in insurance company investment income and reduced com-
petition in the liability insurance market as other potential drivers behind rising
malpractice premiums.

We also should not lose sight of the fact that this issue must be considered in
the context of medical errors and the quality of patient care, which are inextricably
linked to physician accountability. A study by the Institute of Medicine reported in
2000 that between 44,000 and 98,000 people die every year because of preventable
medical errors. These statistics point to a need to link any discussion of tort reform
to the issues of medical errors, public safety, and, physician accountability.

In the last Congress, the Republican leadership sent narrow medical liability leg-
islation for OB/GYNs directly to the floor, thereby sidestepping serious Committee
deliberation and inquiry into the nature of and possible solutions for rising insur-
ance premiums. While it’s hard to see how the President’s proposal for medical li-
ability reform will make more than a dent in spiraling health care costs; this is an
important issue that lawmakers must be allowed to investigate thoroughly.

I appreciate Dr. McClellan’s willingness to testify on this issue, but I also hope
you will be open to questions regarding your oversight of the Centers for Medicare
and Medicaid Services (CMS). I have a number of questions regarding the $500 bil-
lion of Federal spending that you administer at CMS that undoubtedly has a bigger
impact on physician behavior and overall health spending than medical malpractice
costs.

I look forward to Dr. McClellan’s testimony.
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PREPARED STATEMENT OF MARK MCCLELLAN, M.D., PH.D.,
ADMINISTRATOR, CENTERS FOR MEDICARE AND MEDICAID SERVICES

Chairman Saxton, Senator Bennett, distinguished members of the Committee, I
thank you for inviting me here this morning to discuss the important topic of med-
ical malpractice liability reform. It is a subject to which I have devoted considerable
attention, both in my capacity as a civil servant and previously as an academic re-
searcher and an internist. As President Bush and many in the Congress and across
the country have recognized, our current malpractice liability system does not serve
the needs of patients and is in need of reform. It is not simply an issue of lowering
insurance premiums for physicians. It is particularly about patient safety and qual-
ity of care, as well as reducing unnecessary health care spending. According to the
CBO, modification to malpractice laws will result in substantial savings to the Fed-
eral Government as a result of reduced malpractice premiums. My own research
shows that resulting reductions in defensive medicine may also produce savings in
both the public and private health care sector of up to several billion dollars per
year.

All insurance programs are potentially subject to costs created by the liability en-
vironment. For example, a recent CMS letter to the Medicare Payment Advisory
Commission (MedPAC) indicated that spending on physician services during 2004
rose by approximately 15 percent. A significant driver of this increase is the fact
that more patients are receiving more complex and more frequent imaging services,
such as magnetic resonance imaging and computer tomography scans. For several
years now, in fact, spending for these diagnostic services has been rising at a more
rapid rate than overall physician expenditures. Based on my own research and the
research of many academic experts, my interactions with other physicians, and my
experience as a clinician, it is clear to me that the practice of defensive medicine
is contributing to these cost increases. The evidence suggests that reforms to the
malpractice system, including caps on non-economic damages and revision of the
joint and several liability rules can reduce defensive medicine, which can reduce un-
necessary health care expenditures. The CBO scoring of legislation in 2003 esti-
mated that Federal expenditures would drop by nearly $15 billion over ten years.
Those savings depend only on reduced premiums. My own research concluded a re-
duction in defensive medicine could lower overall hospital expenditures by between
five and nine percent. During FY 2004, the Medicare program spent more than $133
billion on hospital fee-for-service. That would mean potential annual savings of be-
tween $6.65 and $11.97 billion dollars, just for that program, not to mention the
private sector.

Even more importantly, liability reforms will improve quality and access to health
care, leading to better health for Americans. I would urge the Congress to work with
the Administration to formulate a plan to address the problems with our current
liability system and to promote a culture of patient safety and quality within the
healthcare arena. The changes in liability law have the potential not only to produce
significant savings, but also to simultaneously improve patient safety and the qual-
ity of care.

This morning I would like to review some of the systemic problems in medical
malpractice liability and some innovative alternatives for addressing the needs of
those who have been medically injured. Specifically, I would like to highlight the
Department’s ‘‘Early Offers’’ program as one possible way to speed resolution of mal-
practice claims so that patients’ needs are satisfied in an effective, efficient manner.

THE CURRENT SYSTEM DOES NOT WORK

Malpractice liability laws seek to address two primary goals: first, to adequately
compensate and care for the needs of patients who have been injured due to neg-
ligence, incompetence, or other improper conduct by a provider; and second, to moti-
vate providers to engage in high quality, professional care. The existing system falls
far short on both of these goals. The current judicial process for addressing mal-
practice needs to be reformed not simply to save money, but also because individ-
uals who have just cause to make a claim are not receiving the help they need and
deserve.

It is well known that the vast majority of individuals injured by a caregiver do
not file suit. The 1990 Harvard Medical Practice study reported that only 2 percent
of individuals experiencing an adverse event due to medical negligence filed suit
and, of more concern, only 1 in 14 individuals seriously injured by such an event
received any sort of compensation. More recent work by some of the same research-
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ers confirms these findings.1 The Physicians Insurance Association of America re-
ports that, on average, it takes more than 5 years for an insurer to pay a mal-
practice claim after the date of the incident—mostly due to delays in reporting (22
months) and delays in the tort system (43 months). When an injured patient does
finally successfully settle or win a case, lawyers typically take anywhere from 30–
40 percent of those funds as compensation. In short, many of those who are injured
due to negligent care are simply not receiving justice because the system does not
work for them.

On the other side of the coin, the current system does not do much in terms of
screening out cases with no medical merit, or in differentiating between adverse
events due to negligence and unavoidable adverse events. A study published in the
New England Journal of Medicine found ‘‘no association between the occurrence of
an adverse event due to negligence or an adverse event of any type and payment
. . . among the malpractice claims we studied, the severity of the patient’s dis-
ability, not the occurrence of an adverse event or an adverse event due to neg-
ligence, was predictive of payment to the plaintiff.2

The same study reported that 10 of 24 cases involving no adverse event whatso-
ever were settled with a mean payment of nearly $29,000. Six of 13 cases involving
an adverse event not due to negligence were settled with a mean payment of more
than $98,000. More broadly, of claims filed during 2003, only about a third resulted
in some payment to the plaintiff, and of the small percentage that go to trial, more
than three in four resulted in a finding for the defendant, immediately leading one
to question the validity of the bulk of claims.3

Rapidly rising premium rates can have a real impact on patient access to care.
A study by the Agency for Healthcare Research and Quality examined how the sup-
ply of physicians varied across states between 1970 and the present. The study con-
cluded that states adopting caps on non-economic damages experienced about 12
percent more growth in physicians per capita than States without caps. Notably, the
study also found that States with relatively high caps were less likely to experience
an increase in physician supply than States with lower caps.4 This sort of disparity
can translate into very real access challenges. It means that it is more difficult for
patients to find the types of specialists they need, that they must go further out of
their way, and take more time from their own lives to access the care they require.
In some cases, the limitations on access result in negative health outcomes as well.

Just to illustrate, a 2004 survey of Ob/Gyns in Illinois found that in the previous
two years, 11 percent had stopped practicing obstetrics as a result of medical liabil-
ity concerns. Based on how many office visits physicians report in an average month
(N=250), that means 46,250 office visits for Ob/Gyn services were lost across the
state during those two years.

The malpractice system has important adverse effects on quality as well. In a
widely read 1999 report, ‘‘To Err is Human,’’ the Institute of Medicine (IOM) noted
that: [R]eporting systems are an important part of improving patient safety and
should be encouraged. These voluntary reporting systems [should] periodically as-
sess whether additional efforts are needed to address gaps in information to improve
patient safety and to encourage health care organizations to participate
in. . .reporting, and track the development of new reporting systems as they form.5

The IOM emphasized that fear of lawsuits deters doctors and hospitals from mak-
ing reports, even when they are not negligent, because in many states such reports
can be used against them in court. This very understandable concern impedes qual-
ity improvement efforts. If our liability laws do not encourage error reporting and
analysis, they serve only to perpetuate the very problems that they ostensibly exist
to address.

The truth is that common human decency and professional ethics are sufficient
motive for the vast majority of physicians to provide the best care possible. Most
medical errors today are not the result of bad doctors or nurses, but rather the re-
sult of complex or difficult systems in which they work.
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You would think that we would do everything in our power to encourage the kind
of self-analysis and systems evaluation necessary to identifying and addressing sys-
temic errors. Instead, our current tort system sets up roadblocks that discourage
this very important activity. This roadblock needs to be removed.

Congress should pass patient safety legislation that includes a mechanism for al-
lowing anonymous reporting of errors and that protects databases of such informa-
tion from discovery. If we don’t collect this data, we’ll never see the patterns that
will allow us to make changes to improve patient safety and will never realize the
concurrent savings resulting from reduced errors.

THE COSTS OF OUR CURRENT SYSTEM

As an acadmic, I conducted my own research on this subject that focused on
whether, and to what extent, physicians engage in defensive medicine as a result
of their concerns over being sued. In 1996, Stanford University Professor Daniel
Kessler and I conducted a study on the extent to which physicians engage in defen-
sive medicine.6 We examined national data on Medicare beneficiaries experiencing
a new primary diagnosis of serious cardiac illness in 1984, 1987, and 1990. We also
compiled a comprehensive database of reforms to state liability laws and mal-
practice control policies from 1969 to 1992. Each of the observations in the Medicare
data set was matched with a set of two tort law variables that indicated the pres-
ence or absence of direct or indirect malpractice reforms at the time of their initial
hospitalization. Dr. Kessler and I found that direct liability reforms, such as caps
on damage awards; abolition of punitive damages; and mandatory prejudgment in-
terest and collateral-source rule reforms reduce hospital expenditures by 5 to 9 per-
cent within 3 to 5 years of adoption. The drop in expenditures resulted from a
change in physician practice patterns that we attributed to a moderation in defen-
sive medicine. It is important to note that this shift had no consequence in terms
of patient mortality or other serious adverse health events—that is, reforms made
it possible to lower medical costs significantly without compromising quality of care.
This particular study was peer reviewed and published in The Quarterly Journal
of Economics. In 1997, the International Health Economics Association, a well-
known global professional association of health economists, presented us with the
Kenneth J. Arrow Award for this article.

The article’s findings on the impacts of liability reforms on cost and quality are
supported by a substantial body of other work. In an earlier study published in the
Journal of the American Medical Association, researchers found a positive relation-
ship between malpractice claims risk and rates of cesarean sections.7 In a 2002
paper also published in a peer-reviewed economics journal, Dr. Kessler and I further
explored the role of malpractice reforms in reducing defensive practices. Dr. Kessler
and I found that malpractice reforms affect physician behavior by changing both fi-
nancial measures of ‘‘malpractice pressure’’ (such as malpractice claims rates and
malpractice insurance premiums) and non-financial measures (such as the time and
hassle spent in defending against a claim). 8

Based on the work we did, Dr. Kessler and I concluded that if direct liability re-
forms had been adopted nationwide between 1984 and 1990, it would have resulted
in annual savings of $450 million for each of the first two years and close to $600
million for each of the succeeding years for just the two conditions we studied.9 As
I mentioned earlier, our study concluded that these reforms could potentially reduce
overall hospital expenditures by five to nine percent. Those kinds of savings, if real-
ized, could have a significant impact on the fiscal health of the Medicare and Med-
icaid programs. Furthermore, as stated above, these savings would come without
any drop in the quality of care and outcomes experienced by patients.

CBO has taken issue with the estimates from the paper written by Dr. Kessler
and me, contending that tort reform will not reduce defensive medicine. CBO used
our work as a model, but their efforts are hampered by two critical methodological
limitations. First, when CBO sought to replicate our study on a more recent sample
of patients with the conditions we examined, it obtained similar results to ours. The
finding of insignificant effects arose only when CBO sought to re-estimate our mod-
els on a set of patients with very broadly defined illnesses. Because hospital expend-
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itures on patients with a broad range of illness are likely to be heterogeneous and
hard to predict, the unexplained variance in hospital expenditures for these patients
is likely to be large—larger than the unexplained variance in hospital expenditures
for patients with clearly defined illnesses we studied. Since the standard errors of
the estimates of the effects of limits on liability are proportional to the unexplained
variance in expenditures, the statistical significance of estimates from models with
broadly defined illnesses would be less than the significance of estimates from mod-
els with narrowly defined illnesses.

Second, we used more comprehensive data, while CBO used data from a 20 per-
cent random sample of beneficiaries for most (1991–1996) of their study period.
Third, there was very little variation in states’ tort laws during the CBO’s entire
study period (1991–1999)—according to CBO staff, only 6 states changed one or the
other of the two liability system variables under analysis. In the period that we
studied (1984–1994), 33 states changed one or the other of the liability system vari-
ables under analysis. These two differences—the less comprehensive data and the
smaller number of ‘‘experiments’’ in the CBO analysis—would also lead the statis-
tical significance of estimates reported in their brief to be lower than the signifi-
cance of our estimates.

It is important to put the differences between myself and Dr. Kessler, and the
CBO, in the context of what we focused on. CBO has not made estimates of savings
from reductions in defensive medicine. They have, however, concluded that reduced
premiums would save the Federal Government billions of dollars. My own research
shows the potential for billions more in savings as a result of reduce defensive medi-
cine. What we both end up saying—along with numerous other researchers—is that
reforms will lead to billions of dollars in savings each year.

LIABILITY CONCERNS REDUCE PHYSICIAN PRODUCTIVITY

Every time our malpractice system ties up a physician in judicial or administra-
tive matters, then their clinical skills are temporarily removed from the productive
pool. Even small drops in the average amount of time spent on malpractice claims
will have the beneficial result of making physicians more productive in terms of pa-
tient care, which is ultimately where we want them to spend their time. The 2002
paper with Dr. Kessler that I mentioned, documented how this works: reform-in-
duced decreases in the time and hassle spent defending against malpractice claims
leads to lower health care costs, but not worse health outcomes.

The perceptions of practitioners themselves back up these statistical results. A
2002 poll by Harris Interactive found that the fear of litigation impacts healthcare
administrative issues. Well over three-fourths of all physicians and nurses (84% and
81%, respectively) reported that they spend more time on paper work, such as med-
ical record documentation, because of malpractice concerns than they would based
solely on the patient’s clinical needs. Additionally, nearly all physicians (94%) be-
lieve that written descriptions of cases are very often or sometimes influenced by
the fear of litigation.10

In a 1997 paper, Dr. Kessler and I investigated how the intrusiveness of the li-
ability system affected physician perceptions of medical care. We estimated the im-
pact of liability reforms on objective measures of malpractice pressure—such as
claims rates—and on perceptions of the effects of malpractice pressure on practice
patterns. The study found that malpractice pressure affects physician perceptions
of two important dimensions of medical practice: propensity to make referrals, and
the ability to spend time with patients.11

More generally, the legalistic atmosphere in which physicians practice warps the
physician-patient relationship. Hauser et al. give a good example of how fear of liti-
gation can reduce the trust in the physician-patient relationship and actually be-
come a barrier to clear and effective communication.

A woman went to a gynecologist for a problem and a minor surgical procedure
was recommended. At the beginning of the discussion of this procedure, the physi-
cian commented, ‘‘The law requires me to inform you of certain facts about this op-
eration.’’ And then, in a perceptible alteration of his normal patterns of speech, the
gynecologist began to chant a litany of side effects, risks, morbidity, mortality, per-
centages, probabilities, etc. The patient later reported that after about ten seconds
of listening to this, her mind shut down entirely. ‘‘This appears to be some sort of
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arcane ritual! The communication was not directed to me for any benefit of mine
whatsoever.12

High-quality medicine requires effective communication with patients. The var-
ious tests and procedures available to us provide a tremendous amount of useful in-
formation, but often, a diagnosis, or the type of test to utilize, is prompted by some-
thing the patient shares with the physician in conversation. If, because of liability
concerns, physicians are unable to discuss the inherent ambiguities and complex-
ities of medical practice, and the variety of potential outcomes to a given procedure
or service, in a manner to which the patient can personally relate, then the patient’s
ability to make informed decisions is compromised. Our current system, because it
recasts this relationship in legalistic terms does not promote mutually beneficial ex-
changes of information.

INNOVATIVE PRIVATE SECTOR APPROACHES

Although those in the private sector cannot modify tort law, a number of organi-
zations and providers have begun experimenting with mediation, with some success.

Some time ago, Johns Hopkins Hospital began requiring non-emergency patients
who came to them for elective procedures (individuals who had the option of going
elsewhere if they so chose) to sign an agreement to take any malpractice claims to
mediation prior to going to court. In 2003, Hopkins mediated 24 cases and resolved
21 of them. As a result, Hopkins 2003 claims expenses decreased almost 30 percent.
Mediation is typically much faster than a court case and involves far lower attor-
ney’s fees. In short, patients who are injured get compensated at a higher level and
in a shorter amount of time. Furthermore, this reform has helped the hospital com-
municate more freely with the patients, and probably with the professional staff, in
order to be sure the mediation is successful and the highest possible quality of care
is achieved.

TORT REFORM AND LIABILITY INSURANCE PREMIUMS

As you are well aware, a fairly fierce debate over how the medical malpractice
system should be reformed has been going on for some time now. While more re-
search evidence would help in making the path forward obvious to all, there is no
question that liability reform has the potential to produce significant healthcare
savings, as well as reduce problems of access and quality care. The time to act on
this issue is now—from the standpoint of health care quality and cost, we can’t af-
ford to wait.

A number of possibilities exist for improving our medical liability system. Tort re-
forms include actions such as capping awards for pain and suffering, so called non-
economic damages, as well as capping punitive damages. In addition, suggestions
have been made to reframe rules for joint and several liability, such that each actor
involved in a given episode of care, including the physician, hospital, and payer, all
bear a level of blame proportional to their share of fault or responsibility. Liability
for damages would not be joint. As another option, attorneys’ fees could also be
capped, so that more of the dollars won by a plaintiff with a meritorious case actu-
ally go to that individual to address their health needs, and large awards could be
paid as an annuity, or over a number of years, instead of as a lump sum, so that
the money is available in the future when the individual needs it to pay for care.
Collateral source rules, taking into account funds coming from health, automotive,
or workers’ compensation insurers, could also be modified to allow reductions in set-
tlements or jury awards commensurate with insurers’ payments. Alternatively,
mandatory pre-trial screening by an independent medical expert to weed out base-
less claims could reduce the number of baseless suits faced by physicians. President
Bush supports securing the ability of injured patients to get fast, unlimited com-
pensation for their economic losses, including the loss of ability to provide unpaid
services like care for children or parents, but has urged the Congress to support a
cap of $250,000 on non-economic damages, limit punitive damages, eliminate joint
and severable liability, create a uniform statute of limitations, and provide for the
structured payment of future damages.

According to the GAO, the greatest driver of increases in physician liability pre-
mium rates is losses suffered as a result of malpractice claims.13 They also con-
cluded that states with tort reforms that include certain damage caps had lower
growth in liability premiums than did those without such caps. Another study by
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Stephen Zuckerman et al. concluded that capping medical liability awards reduced
premiums for general surgeons by 13 percent in the year following enactment of
that reform and by 34 percent over the long term. The reforms resulted in similarly
lower premiums for general practitioners and Ob/Gyns.14 A 2002 HHS study found
that during 2001, states with meaningful caps on non-economic damages saw aver-
age premium increases of 15 percent, while states without such caps saw increases
of 44 percent.15

Like many academic studies, my own research has demonstrated that direct tort
reform, including capping damages, abolition of mandatory prejudgment interest,
and collateral source rule reforms reduce premium expenditures significantly. The
1997 paper with Dr. Kessler I mentioned above showed that in states adopting such
reforms, within three years physicians saw substantially and statistically significant
lower trend growth in their real malpractice insurance premiums of approximately
8.4 percent.16

Amounts paid on malpractice claims, either in settlement or because of a jury
award, have been growing substantially in the past few years. The Physician Insur-
ers Association of America (PIAA) reports that the median jury award in medical
liability cases nearly doubled from 1997 to 2003, increasing from $157,000 to
$300,000. The PIAA’s as yet unpublished report on 2004 indicates that the median
jury award during that year was $439,400; a one-year increase of more than 46 per-
cent. It is notable that PIAA found a 2004 mean payment on a jury verdict of
$606,907. Such a large difference between the median and the mean indicates the
existence of a significant number of large awards. The size of settlements has simi-
larly increased. Median settlements increased from $100,000 to $200,000 between
1997 and 2003. As previously noted, these increasing losses drive increases in pre-
miums. However, physicians must also pay legal fees. Physicians who win at trial
have average defense costs of $87,720 per claim and in cases where the claim was
dropped or dismissed, their costs averaged $17,408.17

There is substantial evidence on the positive effects of tort reform to provide a
basis for congressional action at this time. Not only will tort reform result in lower
premiums, but, much more importantly, it will help foster an environment in which
physicians do not feel the need to engage in defensive medicine and we will see our
costs drop as a result. Tort reform will increase access to healthcare and it will re-
sult in improved quality as providers feel the freedom to openly discuss systemic
improvements that will lead to a higher degree of patient safety. I would urge the
Congress to take this issue up and act on it.

THE IMPACT OF MARKET FORCES

There is no significant controversy about whether the number of claims made
against physicians and ballooning settlements and judgments has contributed to ris-
ing premiums. However, there are others who contend that the tort system itself
is not the only reason for premiums to increase; they argue that the insurance mar-
ket also contributes to the rise in premium rates.

Insurers typically invest the bulk of their revenues into bonds. Some people argue
that during the stock market rise of the 1990s, insurers realized profits from their
investments that allowed them to reduce premium rates. They contend that as the
stock market has suffered declines, insurers have raised their premiums to make
up for investment losses. In addition, many insurers purchase reinsurance from
larger entities. Some say that such reinsurance has become increasingly expensive
in the past few years, particularly after the tragedy on September 11, 2001, and
that it is also common for insurers entering a new market to provide lower introduc-
tory rates in order to obtain market share, and then raise the rates once they have
an established client base.

In addition to business cycle factors, the St. Paul Company, one of the larger phy-
sician insurers in the country, decided to cease providing malpractice coverage at
the end of 2002. This action reduced competition among insurers and allowed them
to, at least temporarily, increase their premium rates.
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Critics of tort reform efforts point to all of these factors as relevant to the mal-
practice debate. They argue that we should not engage in tort reform if it is not
the only driver increasing premiums and expenditures.

The GAO concluded that although none of the companies it examined experienced
a loss on their investments, a 1.6 percent decline in investment return from 2000
to 2002 would have resulted in premium increases of 7.2 percent over the same pe-
riod.18 Such a decline would not have been outside the realm of possibility given
market movement during that period. Studies like these lend credence to the argu-
ment that a component of liability premium increases may result from factors other
than rising settlements and jury awards.

That said, the present problem in many States is not the result of the so-called
‘‘insurance cycle,’’ or reckless investments by insurance companies. Although we
have been on an ‘‘up’’ part of the cycle, that does not explain extremely high pre-
mium increases in the last few years in some States that have not reformed their
liability system, compared to much smaller increases in most of the States that have
implemented significant reforms. The insurance cycle is not a phenomenon that oc-
curs in some States but not others. But the growth in liability premiums and even
the availability of liability insurance has clearly varied substantially across states,
in association with differences in liability laws.

Consequently, reforms in insurance would not address the underlying causes of
the problems of unnecessary costs, lower quality, and less access to care that result
from our current liability system. Insurance market reforms will not change physi-
cians’ perception of the liability environment in which they work and market re-
forms will not reduce the level of defensive medicine. Furthermore, market based
reforms will not produce swifter settlement of claims, or improve the equity of in-
jured patients’ compensation.

ADDITIONAL STEPS TO IMPROVE OUR LIABILITY SYSTEM

In late September of last year, then-Secretary Thompson announced an HHS ini-
tiative to deal with claims made against providers who are employees of the Depart-
ment, including those practicing at community health centers or through Indian
Health Service programs. To reduce the amount of time it takes a patient to receive
compensation, HHS designed the Early Offers program to encourage rapid settle-
ment of cases, provide quick payment in deserving cases, and avoid the delay, cost,
and emotional distress of litigation.

When a patient who has been served at a federally-funded health center or Indian
Health Center facility files a medical malpractice liability claim against HHS, we
send a standard notice explaining our early offers program. Both sides have 90 days
to submit a confidential offer to a neutral third party who will compare the offers
and notify both sides only if a match is made. Not only are offers voluntary, their
amount and existence remain confidential forever if no match is made. So neither
side tips its hand or loses leverage if the case goes to court.

The program is up and running at HHS and we’re hopeful that it will show prom-
ising results in the months to come. In the meantime, any doctor or hospital can
set up an early offers program. Because an early settlement only occurs when both
parties agree, you’re not losing any options by setting up a program, and no govern-
ment action is required.

Evidence on how we can improve quality of care for patients should drive our re-
form efforts. We should be sure that if doctors take steps to encourage quality, for
example, installing and using electronic medical records so that they can more eas-
ily track adverse events and thereby prevent them, that these physicians are not
then punished by our legal system. If a physician who is considering such a system
has in the back of his/her mind the fact that some day an attorney might use his
data to bring suit, that physician may abandon the idea altogether. We should be
looking to create systems that support quality care, that provide the data that are
needed for good decision making.

To illustrate what can happen when physicians are able to be more open with
their patients about medical errors, I would point you to the experience of the Lex-
ington, Kentucky Veterans Affairs medical center. In 1987, after losing two mal-
practice cases with judgment totaling more than $1.5 million, this facility adopted
a policy of radical honesty. They began to openly and immediately discuss with pa-
tients and/or their families any errors that occurred during treatment, including giv-
ing the patient information about their right to file a claim or an application for
compensation. Furthermore, the facility disclosed medical errors when the patient
or family had no reason to know one had occurred. A 1999 study of the Lexington
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19 Kraman, Steve S. and Ginny Hamm, ‘‘Risk Management: Extreme Honesty May be the Best
Policy,’’ in Annals of Internal Medicine, vol. 131, issue 12, 21 December 1999, pp. 963–67.

facility’s claims experience during the years 1990 to 1996 concluded that the facility
did not pay any more in malpractice claims than comparable VA facilities, and had
concurrently avoided significant legal expenditures.19 Partially due to the success of
the Lexington policy, the VA adopted this practice system-wide in 1995.

The VA is not entirely analogous to the private market, but I bring up this exam-
ple because it demonstrates how the real needs of patients who have been injured
can be addressed more adequately when systems are in place to encourage patient-
physician communication.

CONCLUSION

We are considering a variety of administrative ways to test innovative ideas that
would lead to a solution to the malpractice problem.

Mr. Chairman, the current medical liability system simply does not address the
needs of patients, and it’s costing those patients, the Federal Government, and other
payers billions of dollars every year because it adds to costs and encourages care
that does not improve health. More importantly, our liability system reduces access
and reduces quality of care. I would encourage the Congress to take action on this
issue and would be happy to work with you as you move forward. I would be pleased
to take any questions at this time.
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