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WASTEWATER BLENDING

Wednesday, April 13, 2005

HOUSE OF REPRESENTATIVES, COMMITTEE ON TRANSPOR-
TATION AND INFRASTRUCTURE, SUBCOMMITTEE ON
WATER RESOURCES AND ENVIRONMENT, WASHINGTON,
D.C.

The subcommittee met, pursuant to call, at 10:00 a.m., in Room
2167, Rayburn House Office Building, Hon. John J. Duncan, Jr.
[chairman of the subcommittee], presiding.

Mr. DuNcaAN. I want to call this subcommittee meeting of the
Water Resources and Environment Subcommittee to order. We
have a very distinguished panel of witnesses that we will hear from
shortly, but in order to get our colleague, Congressman Stupak, on
the way and because we have a chance to discuss these issues and
ask questions of our colleagues later on the Floor and at other
times, we generally don’t ask questions of our member panels.

Ms. Johnson and I have agreed, before we even give our opening
statements, to let Bart go ahead and give his statement and then
proceed. Then, Bart, you're welcome to stay with us, but we know
that you have many, many other things on your schedule. So you
may proceed and give the first opening statement in regard to this
hearing here this morning.

TESTIMONY OF HONORABLE BART STUPAK, A MEMBER IN
CONGRESS FROM THE STATE OF MICHIGAN

Mr. StupAK. Thank you, Mr. Chairman and Ranking Member
Johnson, thank you for the courtesy. I am just down the hall at a
markup on the Energy bill that’s been going on the third day. So
tﬁat’s been getting a little contentious, so I would like to get back
there.

But I really want to thank you for holding this hearing on waste-
water blending. My staff will be here, because as I said, I won’t be
able to stay. Because I would really be interested in hearing from
those who support the EPA’s proposed policy to dump inadequately
treated human waste into our waters, a practice that the EPA re-
fers to as blending.

I guess having worked on this issue for a while now, I anticipate
they will probably argue that blending effluent will meet effluent
limitations outlined in their discharge permits, or that the costs
that will be incurred if blending is not allowed to continue will be
astronomical, and that blending is legal, safe and a commonly used
practice in this Country.

But you know, for 30 years, since the Clean Water Act, we've
been working hard as a Country, we’ve spent billions of dollars to
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clean up our Nation’s treatment of water and wastewater in par-
ticular. And I just don’t want to turn back the clock on 30 years
of progress we have made. That’s really what it comes down to,
when you take a look at this blending policy.

If finalized, it would effectively lift the current prohibition, and
the current prohibition on bypassing a crucial secondary phase in
treating human waste before it is discharged out into our rivers,
our lakes, our streams. Because that second the viruses, the para-
sites that enter our waterways and our drinking water. It’s just as
simple as this, people don’t want to drink water that has only been
partially treated against these pathogens and viruses and parasites
from waste.

Those who support the EPA proposed blending policy may argue
that the secondary treatment will be safe because the final effluent
will still meet discharge standards at the end of the pipe. Well,
even if blending sewage meets the end of the pipe discharge limit,
it still is the increase of human risk to human health and to the
environment. If you look at the current Federal standards, I know
this Committee is very familiar with them, there are very few
standards that exist for at the end of the pipe. The proposed policy
would allow treatment plants to meet these few standards that are
on the books by trying to do a massive dilution of sewage with
storm water instead of providing effective treatment.

If you take a look at the history of this policy, it was first pro-
posed in 1984 under President Reagan. The Congress and Presi-
dent Reagan said, we don’t accept this. It was then proposed again,
to do blending in the Clinton Administration. It was rejected there.
Well, we’re back here now to November of 2003, when the EPA
once again is proposing blending.

The EPA regulations are clear. And they define a bypass as, “the
intentional diversion of waste streams from any portion of a treat-
ment facility and secondary treatment of human waste is clearly a
part of the treatment facility. In fact, secondary treatment is the
core of the sewage treatment process.”

Current regulations say that the general prohibition on bypass-
ing secondary treatment has an exception. In rare situations where
a treatment facility is likely to be damaged or public health is to
be harmed or repair to the system to accommodate and fully treat
heavy flows cannot be accomplished. If we are going to allow this,
facilities should be forced to do a feasibility study on a case-by-case
basis rather than just change the rule in all wastewater treatment
plants, or at least those municipal wastewater treatment plants,
would fall underneath this change.

If you take a look at it, and I'm on the Great Lakes and we all
protect our water resources, no matter what State we are, but I'm
in the Great Lakes. If you take a look at places like Milwaukee,
Cleveland, Toronto, Chicago and others, and Detroit, are dumping
billions of gallons of partially treated sewage into our Great Lakes.
There was one day last July where 400 cities along the Great
Lakes, 400 of them, discharged sewage into our Great Lakes, par-
tially treated sewage. That’s 400 cities. Releases are frequent, and
under the EPA’s proposal, they will become more frequent.

In 2004, and this is according to preliminary data we have, De-
troit released wastewater which contained some form of sewage
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400 times. That’s more than once a day. Four hundred times, just
Detroit alone. And Detroit has, I'm not here to knock Detroit, but
they have also spent, in trying to improve their system, they have
spent now close to a billion dollars trying to improve upon it.

In Michigan, not only is the Great Lakes the world’s largest body
of fresh water, but it hurts our tourism, it hurts our fishing indus-
try, which is a large industry, and human health is a big concern.
Back in 1993, I was in Congress, as I think most of you were with
me, Milwaukee had a cryptosporidius outbreak that occurred in
Milwaukee. Over 100 people died, over 400,000 people became ill.
The parasite that caused this illness, cryptosporidium, is not effec-
tively removed if you do not have the secondary treatment process.
So we should not be bypassing. Milwaukee is a good example on
why we should not do this.

And I know Milwaukee has taken great steps to try to alleviate
their concerns. But this is what’s going to happen if we allow
blending.

Myself, Congressman Pallone, Congressman Shaw, Congressman
Kirk and 132 others of our colleagues signed a letter to the EPA
earlier this year urging them not to proceed with this blending pro-
posal. Democrats and Republicans joined in and said, don’t do this
blending proposal. On March 3rd, Congressman Shaw, Congress-
man Pallone, Congressman Gilchrest, Congressman Kirk and oth-
ers representing States from coast to coast, came and we intro-
duced legislation called Save Our Waters from Sewage Act, H.R.
1126. We right now have 77 bipartisan co-sponsors. Our legislation
would just prevent the EPA from finalizing the blending policy.

Mr. Chairman, I can go on and on and on. I'll wrap it up just
by saying, if we take a look at the President’s budget, and not cast-
ing stones here, because Congress has the ultimate responsibility
here to pass the budget and put the money in. But we see one-third
cut in the Clean Water Revolving Loan funds, we see other cuts in
the Safe Drinking Water Revolving Loans. And I know it’s a tight
year. But the health, and for the good of our economy and the
health of our American people, I hope we can replace these cuts
and not allow this proposal to go through, this blending proposal.
I think it’s dangerous for our environment, but especially for our
human health.

With that, I see I have gone over my time. I appreciate your
courtesy. If there are any questions, I will be happy to try to an-
swer them.

Mr. DuNncAN. Well, Bart, as I said earlier, we generally have a
policy in this Subcommittee of not having questions to members, as
a courtesy to all of our witnesses who have come in from around
the country. And because we also have a chance to ask you ques-
tions later on. But certainly you are one of our outstanding mem-
bers and I appreciate very much your concern on this issue. For all
the reasons that you’ve stated, that’s why we’re starting to look
into this.

Do you have anything you wish to say, Ms. Johnson?

Ms. JOHNSON. No, thank you, Mr. Chairman.

Mr. DUNCAN. Okay, well, thank you for coming.

Mr. STUPAK. And thank you for having a hearing shortly after
we introduced the legislation. I appreciate it.



Mr. DUNCAN. Thank you.

I want to welcome everyone to our hearing today on wastewater
blending. As most people know, there is a great deal of confusion,
even at times misinformation about this issue. My goal today is to
have a balanced discussion and hopefully come to some reasonable
conclusions about when blending is appropriate and when it is not.

Some people say that blending is bad because it involves divert-
ing part of a treatment plant’s excess water around its biological
treatment unit. Then also, we will have one of our expert witnesses
today who says blending protects public health and the environ-
ment by increasing wet weather wastewater plant capacity and
thereby significantly reducing raw sewage overflows into streams
and potentially into homes.

So there you have sort of both sides of the equation. Currently
in some parts of the Country, States issue permits that allow
wastewater treatment plants to discharge blended wastewater dur-
ing periods of heavy rain or snow melt. Some of these permits also
impose conditions requiring additional treatment of this waste-
water. All of these permits require the wastewater treatment plant
to meet all applicable Clean Water Act standards before it dis-
charges blended wastewater into a river or lake. That requirement
is already in the law.

In other parts of the Country, States cannot issue permits that
allow blending because the EPA region will veto the permit. That
is the situation in Tennessee. There has been a change of a rule
that was in effect for 26 years and a regulation that was in effect
for 20 years. So when you have one EPA region saying one thing
and one EPA region saying another, that leads of course to some
of the confusion and misunderstanding that there is on this issue
and that’s what this hearing hopefully is about here this morning.

What this means in Tennessee and many other States is that
wastewater treatment plants may have to build additional treat-
ment capacity and additional storage capacity, which could cost
over $100 million at a single plant, even for small cities. That kind
of expenditure is almost impossible to handle for some, to require
this expenditure to handle heavy wastewater flows that occur
sometimes only once or twice a year.

This is a very important issue. Around the Country, it is esti-
mated that at a minimum, $80 billion, maybe as much as $200 bil-
lion of additional infrastructure will have to be built if wastewater
blending is not allowed. That’s a lot of money. Where are we going
to come up with all that, with all these other needs? People are
going to have to explain that, I would say.

Since I announced this hearing, I have received over 50 letters
from communities in 22 States all over the Country--Missouri, Ar-
kansas, Ohio, California, Illinois, Michigan, Tennessee, Florida,
Massachusetts, Indiana, New Jersey, Kansas, Maryland, Min-
nesota, Pennsylvania, South Carolina, Texas, Virginia, West Vir-
ginia, expressing support for the practice of blending and asking for
help to ensure that blending remains a wastewater management
tool.

My goal today is first, to help people understand what blending
is. Very few people even understand what it is. I've heard some
people compare blending to the discharge of raw sewage. That’s not
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true. Blending simply means that less than 100 percent of the
wastewater flow receives biological treatment before it is dis-
charged. All the wastewater flow receives some treatment, and all
the wastewater meets Clean Water Act standards before it is dis-
charged. All the wastewater meets Clean Water Act standards be-
fore it is discharged.

Secondly, I would like to have a balanced discussion of whether
or not blending is a practice that is protective of human health and
the environment. Some argue that blended wastewater will have
more pathogens, as we just heard Congressman Stupak say. Others
argue that this is not true.

Third, I would like a balanced discussion of whether or not
blending is legal under the Clean Water Act. This relates back to
the confusion between the regions that I just mentioned a few mo-
ments ago. Some argue that blending is an illegal bypass around
treatment. Others argue that it is legitimate plant design and point
out that the Clean Water Act does not dictate plant design.

Finally, I would like the witnesses to help us look for a solution
to resolve all the controversy and uncertainty surrounding blending
and surrounding this issue. I expect each of our witnesses today
can agree that a wastewater treatment plant can be designed in a
way that allows wastewater to receive protective and cost-effective
treatment, even if not all the wastewater goes through a biological
treatment unit.

If that is the case, we should not be talking about prohibiting
blending, we should be talking about the circumstances and condi-
tions under which blending is appropriate and when it is not.

I want to hear from each witness about how we can reach a con-
sensus so that blending can hopefully in some way be a win-win
both for public health and the communities.

Now let me turn things over to our very distinguished Ranking
Member, Ms. Johnson.

Ms. JOHNSON. Thank you very much, Mr. Chairman, for holding
this hearing today on the practice of blending under the Clean
Water Act.

There are two questions that should be answered regarding
blending. One is, is it permissible under the Clean Water Act and
its implementing regulations; and two, is it protective of human
health and the environment. To both questions, there is no agree-
ment. Within the Environmental Protection Agency there is dis-
agreement over whether blending is authorized under the Clean
Water Act regulations. EPA has not taken a uniform position
around the Country.

Unfortunately, we will not hear from them today and their views.
Perhaps though in the future EPA could explain its position to the
Committee and eliminate some of the confusion that surrounds the
issue.

Let me talk about what we know and what we do not know
about sewage blending. We know that blending is conducted in
some areas of the Country and prohibited in others. We know that
there are insufficient data as to whether blending is protective of
human health and the environment. We know that the Nation does
not have the resources to provide full treatment of every drop of
water, 100 percent of the time, and that there will be times when
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less than full treatment is allowed, such as under the current by-
pass rules.

We know that while blending may or may not cause an increase
in the concentration of pathogens and other pollutants, it certainly
increases the total mass of those pollutants in receiving waters. We
know that blending is a distinct issue from both the elimination of
combined sewage overflow and storm water discharges. Blending
involves sanitary sewers and partially treated sewage. We know
that the Clean Water Act allows EPA to define by regulation the
technology-based standard that constitutes secondary treatment.
But we do not know whether blending is consistent with that
standard.

We know that a major cause of extremely high flow is infiltration
inflow from aging collection systems. As systems age, infiltration
inflow has a tendency to increase. We know that while commu-
nities are addressing infrastructure needs, they continue to face a
funding gap in excess of $300 billion over the next 20 years. And
clearly, we need to focus on reducing infiltration inflow and mini-
mize the instances by which any bypass should be necessary.

If nothing else, I believe that today’s hearing will demonstrate
that the cuts in Federal spending for wastewater infrastructure are
extremely ill-advised. Worldwide, someone who is ill because of pol-
luted water occupies every second hospital bed. Six thousand chil-
dren die every day from an illness caused by the lack of sanitary
facilities.

People think that that cannot happen here. Yet in the last dec-
ade, 104 people died and over 400,000 became ill because of the
cryptosporidium in Milwaukee’s drinking water. And it’s present in
the waste stream and highly resistant to disinfectants such as chlo-
rine.

Secondary treatment is the best way to reduce the introduction
of cryptosporidium from wastewater treatment plants. Mr. Chair-
man, clean water and safe water is a right for every American. We
should tread cautiously where any action could imperil this pre-
cious resource. I look forward to hearing the witnesses, though I'm
in a markup in another committee, I might have to dash out. But
I thank the witnesses for being here and thank you for the hearing.

Mr. DuncaN. Thank you very much, Ms. Johnson. Does anyone
else have a statement they wish to make? Mr. Gilchrest.

Mr. GILCHREST. Thank you, Mr. Chairman. I have a markup on
the Energy bill in the Resources Committee. So after my statement
I am going to have to leave.

Mr. DuNcaN. Well, I'll tell you, we're all in that situation. I've
got markups going in two other committees. It’s a busy, busy day.

Mr. GILCHREST. Maybe I'll just stay here, and I won’t have to
worry about the votes.

[Laughter.]

Mr. DuNCAN. Go ahead.

Mr. GILCHREST. Thank you, Mr. Chairman.

I am going to address specifically the issue of the Chesapeake
Bay and the Chesapeake Bay watershed and blending. One of the
problems in the Chesapeake Bay is that it is extremely shallow, ex-
tremely fragile and extremely vulnerable to human activity. The
biggest problem in the bay, and there are a lot of problems, I think
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we should outlaw during this next markup, Mr. Chairman, ciga-
rette boats and big power boats, because not only are they noisy,
they create a great deal of disturbance with the sediment in the
water. But that’s for another day.

The nitrogen is a key issue to the degradation of the Chesapeake
Bay. What we're doing now is ensuring that all plants have biologi-
cal nutrient removal mechanisms. In the next few years, we're
going to enhance that. There is well over a million pounds of nitro-
gen that gets flushed into the bay ever year. And we have targeted
sewage treatment plants. The next will deal with the conservation
efforts of agriculture, we're dealing with storm water runoff and so
on. We have a plan over the next ten years to deal specifically with
nitrogen.

It seems to me that if we use blending, it reduces the incentive
and the motivation to target that specific nutrient of nitrogen. We
get nitrogen from the air, we get nitrogen from agriculture, storm
water runoff. Specifically the easiest fix for nitrogen in the short
run is sewage treatment plants.

I look forward to further discussions on this. I certainly would
like to talk to the witnesses as we go along. Because if you can
show me that blending will help us stay on track with reducing ni-
trogen by 30 million pounds a year, that’s our goal, take that right
out of the system, then I'll go along with this program.

But I don’t see how blending, with releasing, the old saying in
the 1960s was, the solution to pollution is dilution, maybe that’s
delusionary, I don’t know. And I'm not sure if I said that right.

But in this case, nitrogen is water soluble. That baby just goes
right through there, and I don’t see how blending can reduce the
amount of nitrogen that goes into the Chesapeake Bay. So I look
forward to working with EPA on this issue. It may work in some
other place, but it’s really difficult for me to see how it would work
in the Chesapeake Bay.

Thank you very much, Mr. Chairman.

Mr. DuNCAN. Thank you, Mr. Gilchrest. Anybody else? All right.
We go by seniority first, so I'll go—did you have a statement, Mr.
Pascrell? All right, go ahead.

Mr. PASCRELL. Thank you, Mr. Chairman.

This issue of wastewater blending, and I want to associate myself
with many of the remarks that the gentleman from Maryland just
expressed. This is not an easy issue. I'm sorry we don’t have the
EPA here to have dialogue, but obviously there’s a reason for that.

I think that we can come to some conclusions here that would,
maybe I’'m foolish enough to think this, that would satisfy the envi-
ronmental community as well as the EPA and the Congress, more
important. I think that’s possible. The reason why I think it’s pos-
sible is that the Chairman of this Committee has been the main
reason for the fairness of the Committee. I say what I mean usu-
ally, right?

There’s no question that all of the communities out there that
are struggling to meet the requirements of the Clean Water Act do
not have the resources to do that, and you know, we've struggled
over this, we’ve authorized. We still don’t have appropriations. This
is serious business. Then when we look at the budget, hundreds of
billions of dollars are needed to meet the real and pressing needs.
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So I must be honest with you, today if there was a vote taken,
I couldn’t support the process of blending. But I believe we could
come to a conclusion whereby it is acceptable under very specific
standards. I think we can do this. And I think the gentleman from
Maryland set the pace. The money to make upgrades must come
from somewhere, though. It’s not going to fall out of the sky. The
state of the communities and the state of the States is not very
good.

So we have to step up to the plate, since apparently the state of
the Union is so terrific. Or is it?

But we have to find the money to do this. I think this is a prior-
ity. We’ve made clean water a priority, Mr. Chairman, and I have
faith in the direction you bring us in. But I hope that the EPA will
have dialogue with us and not simply hand something down.

Thank you.

Mr. DuNcaN. Well, we will have the EPA here at another time,
if we have some interest. But we just have this panel, in fact, I
think a very balanced panel of all sides here for this hearing today
so we can all learn more about this.

Ms. Tauscher, did you wish to make a statement?

Ms. TAUSCHER. Yes, thank you, Mr. Chairman, and thank you for
holding this hearing today on an issue which I know is of impor-
tance to all of our constituents, and thank you for allowing me the
opportunity to make a brief statement.

The need to ensure clean water and protect our Nation’s water-
ways from harmful discharge, including inadequately treated sew-
age, should be of paramount importance to all of us. First, and
while it may not be the main concern of this morning’s hearing, I
believe that today’s discussion of blending would be well served if
it also included a discussion of Federal infrastructure financing and
funding. We have done less than an adequate job in ensuring that
Federal financing is available to meet the growing water infra-
structure needs of this Nation. Unfortunately, the trend continues
this year.

Under the fiscal year 2006 budget, the Clean Water State Re-
volving Fund, the Federal funding which is responsible for assist-
ing with infrastructure development, will be decreased by $370 mil-
lion. At a time when every infrastructure dollar is valuable and we
are asking our publicly-owned treatment works to meet stringent
clean water standards, the Federal Government cannot abandon its
role as partner in this process.

Mr. Chairman, I have worked with my good friend Sue Kelly on
infrastructure financing in the past. I look forward to continued ef-
forts with her and my colleagues on the Subcommittee. Briefly, Mr.
Chairman, like many of our colleagues and like a number of the
panelists here today, I believe that the EPA’s proposed blending
policy is overly broad, and I fear that it may lead to the use of
blending as a too-common practice. Our guidance on blending
should be derived from the Clean Water Act itself, which states
that an operator may bypass secondary treatment if it is, “unavoid-
able to prevent loss of life, personal injury or severe property dam-
age” which includes “damage to treatment facilities which causes
them to become inoperable.”
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Blending should never be a common practice. I also understand
that across the Nation, responsible POTWs have made substantial
infrastructure investments to address the negative effects of wet
weather events. In my own district, investments of more than $650
million have been made to build wet weather storage facilities and
address the issue of infiltration and inflow into the system due to
rainfall, snow melt and resulting high groundwater levels. We
must protect both these investments and our duty to clean water
by ensuring that blending does not become a common practice, but
in extremely limited circumstances, a final way to address serious
inflows.

Of course, Mr. Chairman, I believe we all agree that our goal
should be to end the practice of blending in order to ensure clean
water. I look forward to today’s panelists addressing the techno-
logical and infrastructure needs, which will allow all of us to move
to that standard.

Mr. Chairman, I yield back the balance of my time. Thank you.

Mr. DuNCAN. Thank you very much.

Mrs. Schwartz.

Mrs. SCHWARTZ. Thank you, Mr. Chairman. Thank you for hold-
ing this hearing today, and I appreciate again the opportunity to
share some opening comments.

I also wanted to acknowledge our colleague, Bart Stupak, who
has taken such a leadership role on addressing the concerns many
of us share about the proposed changes that are being made by the
EPA. I think a number of us here represent areas, if not all of us,
that have river ways, streams and really are very deeply concerned
about what this change could mean to our districts.

Certainly the concerns about the discharge of large amounts of
untreated sewage in the event of what seems like a very general
category of wet weather is something that many of us are really
concerned about. I look forward to the panel and hearing what they
have to say.

After 30 years of really active work on cleaning up our water-
ways under the Clean Water Act, we have been able to not only
protect the health of Americans by guaranteeing better, cleaner
water, but I know in Pennsylvania we have just seen enormous op-
portunities from cleaner rivers and cleaner streams. That relates to
of course recreation and the kind of fishing that’s come back.

We've seen rivers in Pittsburgh and Philadelphia being used for
recreation and for economic development in ways that were really
unimaginable given the unsafe, the lack of safety in the water four
years ago. Lake Erie is completely different, and the city of Erie
would tell you that, that the opportunities there are really enor-
mous. I see that in my own district and in the Delaware riverfront
some of the opportunities that exist now because it is cleaner and
healthier.

Having said that, there are over 9,000 miles of rivers, lakes and
streams in Pennsylvania that are considered too polluted to be safe
for fishing or swimming. So the possibility that we might in fact
be moving backwards rather than moving forward and being able
to guarantee a safer waterways and safer water is really something
that concerns me greatly.
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Let me also state one other point. We have also seen, and Penn-
sylvania has an aging infrastructure in water and sewer. As a
State senator, we addressed some of this in trying to provide some
funding for replacement of some of these aging systems. But having
said that, we know that we have actually put in, I know the city
of Philadelphia has put in large sums of dollars to improve the
water and sewer infrastructure. What we don’t also want to do is
to set a standard where we end up saying we’re going to discourage
those kinds of investments and in fact create incentives for any
local community that has failed to do that. That would be moving
in the absolutely wrong direction.

Interesting little side note, Philadelphia actually had one of the
earliest leaders in water treatment, its water works. We have just
renovated it for historic purposes, you can come visit it on the
Schulkyll River. We really were leading the way in the early 19th
century on some of the ways we've treated our water. So I don’t
want to see us go backwards, either because of the effect on the
health of our constituents, the health of all Americans, or the op-
portunity to use our river ways for recreation and economic devel-
opment.

So my questions for the panel will really be simply, how this
moves us forward in guaranteeing clean water for the American
public. If it moves us backwards, that certainly is the wrong direc-
tion. So I look forward to the panel and to the questions we will
have an opportunity to ask.

Thank you, Mr. Chairman.

Mr. DUNCAN. Well, thank you very much, Mrs. Schwartz.

We are going to go ahead and ask the panel to start taking their
seats. Oh, Ms. Norton.

Ms. NORTON. Thank you, Mr. Chairman. I have only a few brief
words to say. The subject is of special interest to me. If there are
any real shortcuts, I'd like to hear them. because this region has
one of the worst storm water overflow problems, I'm sure, in the
United States. It comes because the system was originally built by
the Corps of Engineers, we face a billion dollar problem.

Frankly, there’s blending, all right, the kind of blending we don’t
want, it’s the kind of blending we’re afraid of. Because when the
water just overflows, there it goes into the Anacostia and the Poto-
mac, ultimately into the Chesapeake Bay. Obviously if there was
a shortcut that worked, that was not a threat to waterways and to
water, everybody would embrace that.

One really wonders if you can get around, yes, the very costly
process of renewing our water infrastructure, which was often
built, sometimes a century ago. For most localities in the United
States, it’s very old. When roads get to be old, you recognize that
at some point they have to be fixed or reconstructed or paved. That
is not the way we have dealt with the infrastructure for our water.

I must say, you will find me very skeptical that blending is a
shortcut that preserves the health of the American people and that
preserves the health of our waterways. If there is a shortcut, de-
spite my skepticism, I will be very open to considering it.

Thank you, Mr. Chairman.

Mr. DuNcaAN. Thank you very much, Ms. Norton.
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As most of you know, the American Society of Civil Engineers re-
cently graded the condition of the infrastructure throughout the
country. They gave the wastewater infrastructure a grade of D
minus. Ms. Johnson mentioned the estimated cost of the needs, the
CBO, the Congressional Budget Office, the EPA and the Water In-
frastructure Network estimated that the gap between current
spending and needs investment could be as high as $200 billion or
more over the next 20 years. Of course, Ms. Johnson referred to an
even higher estimate.

The problem is, much of this infrastructure is underground, and
people just do not realize that the aging that Ms. Norton talked
about.

I read four or five years ago, a column that said you could put
every family of four in the State of Texas and give them three acres
of land each and leave the whole rest of the Country totally empty.
It’s just impossible to comprehend how huge this Country is and
how much land there is, how much open space there is. But having
said that, everybody is still moving out of the rural areas, because
they say they want land, but they really don’t. They want to be
near the malls and the movie theaters. So most of our urban areas
around the country are having these tremendous population in-
creases, and increasing greatly the demands on the system.

We passed a couple of years ago in this Committee, because this
Committee was involved with it, in its origination, a combination
of the Clean Water Act. As the New Republic Magazine pointed out
about four years ago, the air and the water are both much, much
cleaner than they were 30 years ago. We have made tremendous
progress.

But because of these increasing demands and the aging infra-
structure, we have to continue to do more and do better. That’s
what this hearing is about.

So I'm very pleased to introduce a very distinguished panel. We
have Mr. Alan H. Vicory, Executive Director and Chief Engineer of
the Ohio River Valley Water Sanitation Commission, from Cin-
cinnati, Ohio; we have Mr. John H. Graham, Jr., Assistant Director
of Water Quality Control Department, Maryville, Tennessee, in my
district, one of my bosses. Glad to have you here, Mr. Graham.

Dr. Joan B. Rose, Homer Nowlin Chair in Water Research, of the
Department of Fisheries and Wildlife from Michigan State Univer-
sity in Lansing, Michigan; Dr. Adam W. Olivieri, Principal Engi-
neer and Vice President, EOA, Inc.; Ms. Nancy Stoner, Director of
the Clean Water Project for the Natural Resources Defense Council
here in Washington, D.C.; and Mr. John C. Hall, President of Hall
and Associates, also here in Washington.

We certainly appreciate all of you taking time out from your busy
schedules to come and be with us. We always proceed in the order
the panelists are listed on the call of the hearing. That means, Mr.
Vicory, you may go first. Your full statements will be placed in the
record. All the committees and subcommittees, I think, in this Con-
gress give the witnesses five minutes. We give the witnesses six
minutes, but we cut you off. We bang the gavel at that six minutes,
not to be impolite to you, but in consideration of the other wit-
nesses.

So Mr. Vicory, you may begin.
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TESTIMONY OF ALAN H. VICORY, JR., EXECUTIVE DIRECTOR
AND CHIEF ENGINEER, OHIO RIVER VALLEY WATER SANITA-
TION COMMISSION; JOHN H. GRAHAM, JR., ASSISTANT DI-
RECTOR, WATER QUALITY CONTROL DEPARTMENT, MARY-
VILLE, TENNESSEE; DR. JOAN B. ROSE, HOMER NOWLIN
CHAIR IN WATER RESEARCH, DEPARTMENT OF FISHERIES
AND WILDLIFE, MICHIGAN STATE UNIVERSITY; DR. ADAM W.
OLIVIERI, PRINCIPAL ENGINEER, VICE PRESIDENT, EOA,
INC.; NANCY STONER, DIRECTOR, CLEAN WATER PROJECT,
NATURAL RESOURCES DEFENSE COUNCIL; JOHN C. HALL,
PRESIDENT, HALL AND ASSOCIATES

Mr. Vicory. Thank you very much, Chairman Duncan and Con-
gresswoman Johnson, Members of the Committee. I am pleased to
be here today to talk about the issue of wastewater blending from
a wastewater perspective. I think it’s good to start out to talk a lit-
tle bit about my employer, ORSANCO is the acronym for the for-
mal name that you've mentioned. ORSANCO is an interstate com-
pact commission, established in 1948 to abate interstate water pol-
lution. Signatories to the compact are all the States along the Ohio
River, some of which you mentioned earlier, as well as New York
and Virginia. ORSANCO’s board of commissioners are appointed by
the Governors to represent their respective States, and there are
several commissioners appointed by the President of the United
States to represent the Federal viewpoint.

Now, the compact under which we operate has been adopted in
each of the States’ laws and sanctioned by the U.S. Congress. As
such, it is an agency with regulatory powers on equal par with any
and all agencies that we work with, including U.S. EPA. Among
the powers of ORSANCO is to adopt standards of treatment for dis-
charges to interstate streams in the Ohio Valley that the commis-
sion deems necessary to achieve the compact’s objectives.

Now, blending is a concept that’s not new to ORSANCO. In 1997,
this commission, after notice and public hearing, adopted in its reg-
ulatory requirements, and I have a copy here and I'd be glad to
submit that if you’re interested in it, adopted in its regulatory re-
quirements the availability for blending to be practiced at munici-
pal wastewater treatment plants, serving combined sewer areas
that have primary treatment in excess of secondary treatment ca-
pacity. Our regulations focus on maximizing the treatment of wet
weather flows from CSO systems, and thereby reducing the fre-
quency and duration of sewer overflow events.

Blending facilities in our jurisdiction must be properly main-
tained, provide maximum flow-through secondary, and ultimately,
and I'd like to emphasize this one, meet Ohio River water quality
standards.

As the director of ORSANCO now for 18 years, I recall fairly viv-
idly the discussions in 1996 about this issue. There really wasn’t
a great deal of discussion amongst the commissioners. There was
a pretty strong consensus that the prevailing feeling should be, in
our blending policy, as it states, the need to promote the maximum
amount of treatment and disinfection to the maximum amount of
flows. Otherwise, as our blending policy recognizes, untreated sew-
age, totally untreated sewage, could be released elsewhere in a
combined sewer system and water quality would suffer.
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Now, ORSANCO, I think our track record in water pollution
stands on its own. This organization adopted secondary treatment
two years before the Federal Clean Water Act, and was instrumen-
tal in the science issue of bacterial standards for rivers. So our
track record, I think, in terms of being on the edge, if you will, in
water pollution control I think is there.

But our board of commissioners, inasmuch as they represent in
the body of 27 people, State agency representatives, State EPAs,
U.S. EPA is on the commission, water and wastewater utility ad-
ministrators, folks from the legal profession, folks from industry,
that ORSANCO’s requirements focus themselves on the Ohio River,
a large stream, and tend to be a bit broader, and in a sense, prag-
matic and broad-based in its concept. I think that’s important to
point out.

I think our policy that we have on the books speaks to this. And
again, if we did not have the policy in place, I think we would have
situations in some communities, at least, where if the flows were
not received for at least primary treatment they would be released
as combined sewer overflow structures elsewhere in the system.
And a concern would be, many of those sewer overflows would be
on smaller tributaries, which may present an even higher level of
public health risk.

In addition, if blending were not possible, I think it would prob-
ably exacerbate the already huge challenge that municipal treat-
ment facilities have in trying to manage the avalanche of wet
weather flows that they typically receive, given the fact that we
have many older communities in the Ohio River area, Pittsburgh,
Cincinnati, Louisville, Wheeling, West Virginia. Among those four
communities alone we probably have upwards of a thousand com-
bined sewer overflow points.

Now, ORSANCO doesn’t view blending as an expedient sub-
stitute for proper management of wastewater infrastructure, or of
wet weather flows. Blending is but one of a suite of integrated ac-
tions that communities need to be looking forward to and imple-
menting at the end of the day by the best regime for managing wet
weather flows. Cincinnati alone is going to be spending a billion
and a half dollars over the next 20 years correcting its sewer over-
flow points. And so it’s just very important that we try to use the
facilities that we have to the maximum extent.

It’s important, I point out that this is a policy for the Ohio River.
It may not be best policy elsewhere. There’s lots of different re-
gimes out there, and in my testimony I indicate some of the impor-
tant questions that perhaps need to be reviewed, if you will, in the
context of looking at the possibility of blending and some of the
other areas. That’s there for the record.

I want to kind of sum up that there’s been some concern about
the possibility that blending being available might precipitate com-
munities using that possibility cavalierly. My experience in work-
ing with wastewater treatment utilities on the Ohio River and na-
tionally is that these people are professionals, this is what they do.
They really want to provide the maximum amount of treatment
that they possibly can, given the facilities that they have. And so
I conclude, again, with a word of thanks for the opportunity to pro-
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vide this testimony and of course, will be available to answer any
questions at the proper time.

Mr. BousTaNY. [Presiding] Mr. Vicory, we thank you for your
testiimony and look forward to asking questions as we move for-
ward.

Next, the Committee will entertain the testimony of Mr.
Graham. Mr. Graham is Assistant Director of the Water Quality
Control Department in Maryville, Tennessee. Welcome, Mr.
Graham.

Mr. GRaHAM. Good morning, Commissioner, and Chairman. I'd
like to thank you for allowing me to testify this morning, and I
greet you and the Committee members.

My name is Jack Graham, and I am the Assistant Director of the
Water Quality Control Department for the city of Maryville. I am
speaking for the city and also for the Tennessee Municipal League.
Thank you for holding this important hearing about blending.

Blending is a way of maximizing treatment and protecting the
public health. The misinformation on blending is substantial. To
help clarify that, I hope to discuss this morning how the issue
started, the impacts on our State and how the misinformation has
actually delayed the resolution of this issue.

Our wastewater plant, like many others, is designed to blend pri-
mary and biologically treated wastewaters to maximize the wet
weather flow that can safely be treated prior to disinfection and
discharge. By increasing wet weather plant capacity, blending sig-
nificantly reduces those collection system overflows of raw sewage.
We meet the Clean Water Act permit limits for public health and
environmental safety in our discharges when blending. The blended
discharge is fully protective of the public health.

Blending ensures that the biological system within the plant,
which is sensitive to hydraulic changes, is also protected. Many
wastewater plants in Tennessee specifically incorporate blending
processes as part of their design and have received Federal grants
for construction.

Historically in Tennessee, in early 1999, without any public no-
tice, EPA Region IV informed Tennessee that blending violated the
Clean Water Act’s secondary treatment bypass regulations. This
announcement came 20 years after the adoption of the regulations.
And based upon EPA Region IV’s position, the State began issuing
permits that prohibited blending. In June of 2000, EPA called a
public meeting in Chattanooga to inform us that blending was pro-
hibited. It was a complete surprise, since EPA itself had approved
and funded some of the plants that blend. We found out later that
EPA headquarters here in Washington did not approve the Region
IV position.

The cost to eliminate blending, and we’ve done engineering stud-
ies on five local plants to us, is in excess of $127 million. Statewide,
it’s very much significantly higher. This is in addition to the mon-
ies we are already spending for infrastructure improvements to our
collection systems. A blending prohibition would not benefit the
public. Blended, in fact, blended effluent quality of our facility is
far better than the water that is currently in our receiving stream.

Given the massive costs and the lack of environmental benefit,
the Tennessee Municipal League requested that EPA headquarters
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address this matter. EPA headquarters itself has sent a letter and
confirmed to Senator Frist and to all the Tennessee delegation that
the existing rules do not prohibit blending. Nonetheless, this issue
is unresolved.

Our ability as the city of Maryville to plan wastewater facility
improvements is at a standstill. We need to and want to design a
cost-effective plant expansion. We will meet the discharge limits,
we will treat all the flows reaching the plant and we need to pro-
tect the biological process. But we can’t proceed to get approval and
to complete the design until the ongoing regulatory confusion is
solved.

Blending must be resolved so that municipal facilities like ours
may continue to operate properly and to plan for the future. There
are several misconceptions that have come to light. First, the idea
that blending will decrease the efforts to maintain the infrastruc-
ture. Allowing blending affects the need for cities to invest in their
wastewater infrastructure, yes. But we have to control the water
that gets to our plant. You can’t just keep on expanding plants.
Blending allows you to handle the peak flows.

For example, Maryville spends gl.G million in this coming year
on collection system improvements. And we are planning to spend
$12 million on a plant expansion. But we need to know what the
rules are to let us design that and complete it.

Second, many Congressional offices were informed by activist
groups that blending presents a public health threat, even when
the permit limits are met. Such claims are a basic attack on the
very structure of the Clean Water Act. Moreover, the statements
are false.

The Rose Report, issued by NRDC, was based upon a
mischaracterization of the Washington, Pennsylvania wastewater
plant operations. I know the manager, Ray Dami, and he confirmed
that many of the assumptions about plant operations were simply
wrong, and that no one from NRDC had ever visited the facility to
discuss its operations.

Mr. Dami’s correspondence confirms that his plant, first, does not
blend raw sewage; the disinfection process operates effectively dur-
ing peak flows; and that the blended effluent that he discharges is
cleaner that the receiving stream. Pennsylvania generally recog-
nizes that body contact recreation does not occur in cold weather.
The elderly and small children are not swimming under the condi-
tions assumed in the Rose Report.

Third, some activist organizations have resorted to scare tactics,
using outrageous claims to trigger thousands of letters from the
general public against blending. Finally, if future research shows
that the existing wet weather treatment practices are of concern,
then we need to set tight standards with State output and let the
engineers and the plant operators tailor the solution to fit the local
conditions to meet the Clean Water Act requirements while taking
advantage of all the options out there, non-biological processes like
disinfection, chlorine or UV, as well as new, innovative tech-
nologies. We will get cleaner wastewater for our municipal dollars.

In summary, I would like to thank you all for inviting me to tes-
tify and stress that we need a solution to this issue to allow us to
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proceed to treat the waters in the best way we can as professionals
in the wastewater industry.

Mr. BousTaNy. Mr. Graham, thank you for your testimony.

The Committee will now hear testimony from Dr. Joan Rose, the
Homer Nowlin Chair in Water Research in the Department of Fish-
eries and Wildlife at Michigan State University, East Lansing,
Michigan. Welcome.

Ms. ROSE. Good morning, Mr. Chairman and members of the
Committee.

I am a water pollution public health microbiologist. I have been
examining wastewater for pathogens for over 20 years. It includes
a whole array of different types of microorganisms. Microorganisms
actually fall into three categories; that is the bacteria, which in-
clude e-coli and are standard fecal coliform; includes the parasites,
cryptosporidium and giardia, and you've heard a bit about those;
and it includes viruses. That may include something like the Nor-
walk virus which has caused the cruise ship outbreaks on things
like coxsaki-B viruses.

These pathogens do cause disease when they contaminate drink-
ing water. And they do cause disease when they contaminate rec-
reational waters. And we know that our sensitive populations are
at greatest risk: that is our young children, our elderly and our
immuno-compromised. If they are exposed, they are going to be at
the greatest risk.

What have we learned in the last 30 years since the Clean Water
Act has passed, especially the last decade, the last 10 years? There
are a lot of these contaminants we can now find in untreated sew-
age, and we have methods now to look. We know that our e-coli
and our fecal coliforms, and this has been supported by the Na-
tional Academy of Sciences, do not represent all constituents of
harm in sewage. And you know that in the law there is that leeway
to look at the constituents that cause public harm. Our indicators
do not represent these pathogens.

I have sampled for viruses and parasites and bacteria in un-
treated and treated sewage. I would just like to talk a minute
about removal by the processes. Primary treatment removes things
by settling, by taking the solids, pulling them out. It pulls out some
of the big stuff, like the worms, the helmus, they can be removed.
But it’s not very good at pulling out the little things, particularly
the viruses. It pulls out some of the bacteria, pulls out some of the
protozoa. And plants vary. You will see ranges of how much pri-
mary removes, anywhere from 50 to, say, 90 percent.

Secondary, though, removes more of these organisms. It can re-
move anywhere from 80 to 99.9 percent. And again, there is a wide
range of secondary facilities out there in terms of how they are op-
erating and their design as well as their flow.

I think the people who say primary removes more than second-
ary have not taken a virus or a parasite sample themselves and ex-
amined it. And I don’t think they’ve done an adequate job of look-
ing at the literature. So if we have 1,000 giardia cysts in untreated
sewage, we could remove 50 percent by primary, we’ll have 500. We
could remove 99 percent by secondary, we're going to have 56 left
as we discharge. All you have to do is do the math. If you add in
more, you're going to add in more.
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Now, does present a public risk of going swimming? This is a
community issue of how they want to protect their water in the fu-
ture.

I want to talk briefly about disinfection as well. We know that
disinfection is an important process for control of these microbes.
And it is influenced by upstream processes. Recent studies by the
University of North Carolina and Duke have shown that if you add
in increased particles this affects how well you can kill these orga-
nisms by both chlorination, the common disinfection process, and
UV. So it’s going to affect it.

In one case, in one study they actually added secondary effluent,
10 percent, back to drinking water. And we can kill our viruses
very well in drinking water. But in this particular study, that de-
stroyed the ability to kill viruses in drinking water, when they
added 10 percent of secondary effluent back in.

So we also know that these organisms have varying resistance.
Cryptosporidium is extremely resistant to chlorination. We cannot
kill it with chlorination. We have to physically remove it. We can
kill it with UV. However, the viruses are extremely resistant to UV
and more susceptible to chlorination. So we do need to look at all
these processes.

I was surprised when I started looking at water quality data on
blended effluent. There are some facilities that say they blend. You
cannot find the data on the volumes that they combine and you
cannot find actual water quality data during blending and non-
blending events. I took one facility that had a design and said, this
is one way that they may blend, and I did the math.

I also looked at the Milwaukee data, which is minimal, in which
you could compare concentrations of e-coli and pathogens in blend-
ed and non-blended. Basically, both from a math standpoint and a
data standpoint, there was an increase in pathogen concentrations
during blending, a thousand-fold increase, in the Milwaukee data,
we got a hundred-fold increase in the mathematical calculation.

I think that wastewater treatment and utilities and the industry
are unsung heroes. The public doesn’t understand the benefit that
wastewater provides in many cases. I do think that more monitor-
ing is needed. I do think more investment in treatment and treat-
ment operations and I do believe that in 30 years, we need to look
at the standards for protection of public health and take into con-
sideration new criteria and goals for water quality. I appreciate
both the State and the Federal leadership in this role.

Thank you.

Mr. BousTANY. Dr. Rose, thank you for your testimony.

We will now hear testimony from Dr. Adam Olivieri, Principal
Engineer, EOA, Inc., in Oakland, California. Welcome, Dr. Olivieri.

Mr. OLIVIERI. Good morning, Chairman, and members of the
Committee. I would like to thank you, Chairman Duncan and the
members of this Committee for your continued commitment to
clean water issues in California and nationwide. Your dedication to
solving the challenges our communities face across the Nation is
essential to achieving the goals of the Clean Water Act.

The purpose of my testimony here is to improve the understand-
ing of the public health implications associated with the practice of
wastewater treatment plant blending relative to exposure to micro-
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bial pathogens. There is significant concern regarding the current
practice of blending treated effluent during high treatment plant
flow events prior to discharge to local receiving waters and the po-
tential public health risk associated with probably exposure to
pathogens in receiving water. My testimony on this subject is based
on my education, experience and the evidence in the scientific lit-
erature.

There is concern regarding potential public health risk associated
with exposure to waters receiving discharge from treatment plants
that are blending with stormwaters. However, a number of factors
support the use of a risk-based management approach that allows
for the continued use of blending under conditions where current
water quality criteria are met and public health is protected. It is
my understanding that water quality criteria are met in receiving
waters at some facilities that utilize blending.

Further, blending is just one part of the puzzle. As will be dis-
cussed, risk assessment, including exposure assessment, allows
public agencies to sort out what factors are important and provides
the foundation for balance risk based management decisions. Today
the public awareness and concern about the safety of the Nation’s
water resources is high, and thus the public expectations are high
as well. In the United States, there are over 15,000 wastewater
treatment facilities, most providing primary, secondary treatment
and some form of disinfection.

When considering infectious diseases implications of human ex-
posure to wastewater, the following factors need to be considered.
For water-borne illness or disease to occur, an agent of disease,
that is, a pathogen, must be present. The agent must be present
in sufficient concentrations to produce disease, or a dose, and a
susceptible host must come into contact with the dose in a manner
that results in infection or disease.

Although a wide range of pathogens have been identified in raw
wastewater, relatively few pathogens appear to be responsible for
the majority of waterborne illness caused by pathogens of waste-
water origin. The pathogens of public health concern based on food-
borne disease in the U.S. were identified by the CDC. Many of
these pathogens find their way into domestic wastewater. Although
wastewater characteristics are highly variable, there is a high
probability that microbial pathogens are present in raw wastewater
at any given time and location.

One of the important objectives of wastewater treatment is to re-
move or inactivate the pathogens. For time, I'll skip a few pages.

Risk assessment has generally been the tool used to estimate
risk associated with environmental exposures to pathogens. Expo-
sure is the most important link in the chain of infection and dis-
ease. During blending events that coincide with extreme wet
weather events, people tend to avoid swimming or recreating in re-
ceiving waters. So the potential for human contact is minimal. In
other words, the important link, exposure, is missing.

Microbial risk assessment involves evaluating likelihood that an
adverse health effect may result from human exposure to one or
more pathogens. The infectious disease process in a population is
fundamentally a dynamic process. Therefore, the most rigorous and
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scientifically defensible approach for mathematically modeling the
infectious disease process is to employ a dynamic model.

However, the reported results of a very simple static assessment
conducted by Katonak, et al.,, was used to evaluate the potential
public health concerns associated with blending, and represents an
estimate of the theoretical probability of illness or infection for a
single exposure event for one individual. The static estimate is
based on a number of conservative assumptions, for example,
knowing inactivation from disinfection. It only provides a gauge
from which potential risks to an individual may be evaluated for
a single exposure event.

Clearly, as the authors noted, the estimated risks will be lower
if all flow is treated. However, the authors estimated risks even
though it was based on conservative assumptions, are within the
range of risks considered acceptable by U.S. EPA national bacterial
water criteria. From a risk management criteria, the number of
people exposed during events from blended effluent as discharged
must be taken into consideration. Risk of infection disease from a
single exposure event above some pre-determined tolerable level
does not necessarily imply that public concern is warranted. Spe-
cifically, the expected number of cases from an exposure event can
be thought of as the product of probability of illness or infection in
the number of people exposed.

The protection of public health clearly dictates that when more
individuals are potentially exposed to pathogen, a greater level of
concern and thus protection is warranted when making risk man-
agement decisions. For example, one reason a risk manager may
decide to implement a control strategy at a specific location over
another can be based on the actual or expected number of individ-
uals potentially exposed.

Water quality regulation strategies endorsed by EPA follow the
above public health concept. In the Ambient Water Quality Criteria
for Bacteria, EPA defines an acceptable swimming associated
gastroenterital illness rate and derives water quality criteria for
designated beach areas, moderately used full body contact recre-
ation areas, lightly used full body contact recreation areas, and in-
frequently used full body contact recreation areas.

In summary, a one-size-fits-all approach to address the potential
public health concerns associated with blending would probably di-
vert limited resources towards efforts where a commensurate pub-
lic health benefit would not be realized. A risk-based management
approach would better allow research to be focused on the most im-
portant public health concerns and at the same time protect the
beneficial use of the receiving waters.

It should be recognized that many aspects of the estimation and
evaluation of potential health risks associated with exposure to mi-
crobial pathogens during recreational activities and the potential
relationship to the use of blending as a management tool to treat
wastewater during peak flow conditions are poorly understood.
However, based on the above discussion, a number of factors sup-
port the use of a risk-based management approach that allows for
the continued use of blending under conditions where current
water quality criteria are met and the public health is protected.



20

I hope that above discussion helps improve the understanding of
the nature of the public health implications associated with the
practice of wastewater treatment plant blending relative to expo-
sure to pathogens. I would be happy to accept any questions.

Mr. BousTANy. Thank you, Dr. Olivieri.

The Committee will now recognize Ms. Nancy Stoner, Director of
Clean Water Project, Natural Resources Defense Council here in
Washington, D.C. Welcome and thank you.

Ms. STONER. Thank you.

Good morning. We are here today because we are at a crossroads
in one of the most important Clean Water Act programs: the pro-
gram to provide secondary treatment for sewage established in the
1972 Clean Water Act. That program has been very successful in
reducing the volume of sewage dumped into lakes, rivers and coast-
al waters. But there’s lots of work ahead even to maintain that
progress, much less to continue to reduce sewage pollution. EPA is
making it difficult for communities by slashing the funding avail-
able to them for sewer maintenance and upgrades through Ameri-
ca’s Clean Water Fund, the Clean Water State Revolving Fund.

NRDC appreciates the leadership of the Chair, the Ranking
Member and many other members of the Subcommittee in support-
ing restoration of that funding to ensure that communities have
the resources they need to provide effective sewage treatment.

But this hearing is not primarily about funding, but instead,
about treatment standards. Should sewage treatment plants be re-
quired to provide effective treatment for sewage under all routine
operating conditions, or should they be allowed to skip such treat-
ment and rely primarily on dilution instead of treatment during
wet weather. This is a question that I believe Congress already an-
swered back in 1972 when the decision was made to upgrade from
primary treatment, which removes only large solids from sewage,
to secondary treatment, which typically uses microbes to eat the
pollutants in sewage.

Sewage is filled with pollutants that make people sick, close
shellfish beds, make beach waters unsafe, contaminate drinking
water sources, damage coral reefs, feed toxic algal blooms and rob
the water of oxygen that fish need to breathe. Secondary treatment
removes the bulk of these pollutants from sewage: bacteria, vi-
ruses, parasite, toxic organics, metals, oxygen-depleting substances
and solids. It also provides significant removal for nutrient pollu-
tion, although advanced removal techniques are needed for dis-
charges into nutrient-impaired waters.

Primary just doesn’t do the job. All it does is settle out the larger
particles through gravity. No transformation of the sewage takes
place. And because primary effluent is so cloudy, it cannot be effec-
tively disinfected. Discharging effluent that has not received sec-
ondary treatment does not protect public health or the economy
from the adverse effects of sewage pollution: water-borne illness,
shellfish contamination, beach closures and so forth.

EPA’s proposed blending policy would attempt to legalize dis-
charges of sewage effluent after only solids removal when they are
sufficiently diluted to meet end of pipe concentration limits. This
policy would put more inadequately treated sewage into the envi-
ronment. That is why it has been opposed by a number of States,
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public health officials, conservation groups, shell fishermen and a
number of offices within EPA itself. NRDC requests an opportunity
to put into the record its compilation of quotations from those filing
objections with EPA on the proposed blending policy.

EPA’s proposed policy does not require the use of alternative
treatment approaches that have been the subject of much discus-
sion at this hearing. It does not require disinfection; it isn’t limited
to wet weather events of any particular size; and apparently most
importantly to those who support it, it doesn’t require an assess-
ment of whether there are feasible alternatives to discharging inad-
equately treated sewage that should be employed instead.

The assessment of feasible alternatives is the core of what the
bypass rule requires. It requires an analysis of the sewage treat-
ment system as a whole, to figure out how to maximize treatment
by aligning pipes, cleaning out pipes, offloading stormwater, storing
sewage until it can be treated and so forth. Those are the types of
measures that have typically been required of sewer operators over
the years to reduce excessive infiltration and inflow and assure
that sewage can be effectively treated.

EPA’s proposed blending policy undermines the incentives for
sewer operators to look system-wide for solutions, essentially to fix
their leaky sewer system. It’s a penny-wise, pound-foolish approach
in our view. The problem will only get worse because it isn’t being
effectively addressed. And remember that leaky pipes not only leak
in when it rains, but they also leak out when it doesn’t. That is,
they leak raw sewage into surface waters and groundwater.

As one sewer operator who served on a panel with me in a Water
Environment Federation conference put it, “If you remove excessive
infiltration and inflow, you don’t need to blend.” Exactly. EPA’s pol-
icy requires sewer systems to fix their problems, not discharge
largely untreated sewage because of their failure to do so.

NRDC fully supports and urges every member of the Committee
to co-sponsor the Save Our Waters from Sewage Act, H.R. 1126.
This bipartisan legislation would block EPA from finalizing its pro-
posed sewage blending policy, require EPA to implement the exist-
ing Clean Water Act rule that mandate full sewage treatment
under routine operating conditions and require public notification
of discharges of inadequately treated sewage.

Finally, let me reiterate that we cannot expect communities to do
it alone. The Federal Government needs to assist them, just as it
did in the 1970s and 1980s, to maintain and upgrade their aging
sewer systems and sewage treatment plants. Surveys show that
Americans are well aware of the importance of protecting our riv-
ers, lakes and coastal waters from sewage pollution and are willing
to pay for it. We need to move forward with the creation of a long-
term funding source, a clean water trust fund which is supported
by more than 80 percent of the American public.

I understand that the Subcommittee is planning additional hear-
ings on clean water funding issues and I commend you for doing
so. Thank you for inviting me to testify today. I would be happy
to answer any questions you may have.

Mr. Boustany. Thank you, Ms. Stoner.
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The Committee will now recognize Mr. John Hall, President of
Hall and Associates here in Washington, D.C. Thank you, Mr. Hall,
and welcome.

Mr. HALL. Thank you, and good morning, Mr. Chairman and
Committee members. My name is John Hall. I am speaking today
on behalf of municipal organizations from Tennessee, Pennsyl-
vania, Kansas, New Jersey and Minnesota.

Blending is a common wastewater engineering design practice
promoted by EPA since the 1970s. Therefore, I was quite surprised
when several regional offices began to assert that blending was a
prohibited plant design. It’s a bedrock principle of the Clean Water
Act that the agency does not dictate plant design or the selection
of the treatment process to meet the Department limits set. EPA
has frequently reiterated this position.

We contacted EPA headquarters in late 1999 to get this matter
resolved. EPA headquarters acknowledged that the regional blend-
ing prohibitions were never authorized and that “State permitting
authorities had considerable flexibility” to permit blending.

EPA was in the process of issuing a blending clarification when
advocacy groups began to assert that this was some type of regu-
latory rollback conjured up by the Bush Administration that would
allow the discharge of raw sewage. These groups published ads in
newspapers and filed thousands of objections with EPA, making
the same assertions. Attached to my testimony is an example of an
ad published in the Pittsburgh Press. It states, “We already have
too much raw sewage in our water. So why is President Bush mak-
ing it worse? Stop the blending policy.”

H.R. 1126 is apparently a product of these same representations.
Blending, however, does not involve the discharge or dumping of
raw or inadequately treated wastewater. The wastewater is treated
to meet all applicable public health standards.

Now, the primary claims of the various environmental activists
have been two-fold. One, that the secondary treatment rule man-
dates the use of biological treatment, and two, that the bypass rule
mandates that all flows pass through all processes at all times. As
documented in detail in my written testimony, the preambles to
both of these rules, the judicial decisions involving these rules,
plainly confirm that designing and operating a plant to blend is not
and has never been prohibited under Federal law.

The fact that the bypass rule doesn’t prohibit blending explains
why EPA routinely grant funded blending facilities throughout the
Country. If the activity were illegal under Federal law, the Federal
construction grant regulations would have prohibited the funding
of these facilities. I worked in that program for four years.

Regarding biological treatments, in 2000, Congress asked EPA to
identify the best method for treating wet weather flows. That was
part of the Wet Weather Water Quality Act of 2000. EPA’s 2004
Congressional Report concluded that non-biological methods were
the most effective at addressing pathogens and other pollutants.

The contrary assertions of various activist groups, therefore,
don’t really have a good factual or legal basis. In particular,
NRDC’s characterization in their testimony that the 1987 bypass
rule, about the bypass rule decision is wrong. In that case, EPA ex-
pressly stated and the court agreed that the bypass rule did not
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dictate plant design and that split flow and seasonal treatments,
which is what blending is, is not a bypass. EPA clarified that the
rule was intended to prevent parties from turning off unit proc-
esses. Blending certainly doesn’t turn off any unit processes. In
fact, it promotes the maximum use of the technology. It pushes it
to the edge until it can’t take any more.

The claims that the bypass rule requires all flows to pass
through all processes at all times is simply incorrect. In fact, if
such biological treatment were required per H.R. 1126, EPA itself
has estimated that the nationwide costs of that requirement would
range somewhere between $160 billion and $210 billion. There’s a
reason for that. Biological treatment is not capable of handling
these kinds of dynamic peak flows. So you would have to do some-
thing extraordinary to it to make it handle those flows.

Now, in other testimony, the groups have asserted that second-
ary treatment is essential to pathogen reduction. However, in 1976,
EPA specifically amended the secondary treatment rule to elimi-
nate pathogen reduction requirements as unnecessary and environ-
mentally detrimental. EPA stated that, “Pathogen reduction neces-
sitates the use of a separate, non-biological unit process specifically
designed for disinfection.” As mandated by EPA, States subse-
quently set water quality standards and set disinfection require-
ments as needed, seasonally and on a case by case basis for the
past 30 years.

Now, there are several critical factual points that were omitted
from Dr. Rose’s submitted testimony that confirm the pathogen
threat in the earlier analysis submitted—greatly exaggerated—and
the implied solution, biological treatment, is simply unnecessary.
Number one, while claiming cryptosporidium is a grave concern,
she failed to inform the Committee that her own blending threat
analysis demonstrated that the swimming risk associated with this
pathogen in effluent discharges is below the accepted swimming
standards. It’s not at a threat level.

Secondly, while this organism is certainly resistant to chlorine,
it is easily treated with UV disinfection as specified in the detailed
study she cited in her report. So if you want to treat it, you don’t
put in more biological, you put in UV. Last, her testimony acknowl-
edged that giardia and viruses are reduced by chlorine, but her
threat analysis gave no credit to chlorine disinfection, thereby sig-
nificantly overestimating the threat.

In conclusion, blending has been and continues to be one of the
most cost-effective means to process peak wet weather flows, while
maintaining a high quality effluence. Claims of public health threat
or illegal operation are misplaced, and as Mr. Graham testified,
disruptive of State programs that seek to minimize overflows while
ensuring effective plant operations.

I thank you for your attention to this important issue and would
be happy to answer any questions you might have in this regard.

Mr. BousTANY. We thank you for your testimony, and now we
will start our first round of questions. We appreciate all of your
testimony, thank you very much.

Let me start by offering the Ranking Member time to ask ques-
tions. Mr. Pascrell?

Mr. PASCRELL. Thank you, Mr. Chairman.



24

Mr. Hall, blending may be cost-effective, but 30 percent of the
water that we assess, and this has been fairly consistent, does not
meet water quality standards. Would you please respond to that?

Mr. HALL. Certainly. And actually, there’s information—

Mr. PASCRELL. Is that correct or incorrect?

Mr. HALL. Thirty percent of—

Mr. PASCRELL. Of assessed water. We can’t assess all the water,
all the drinking water. The water that we assess, 30 percent of it
is unacceptable. Is that true or untrue in your mind?

Mr. HALL. There are a significant percentage of waters in the
State that do not meet bacteriological standards, particularly in
wet weather conditions. Failing to meet those standards generally
is not a function of municipal wastewater discharges, as dem-
onstrated by the data appended to Mr. Graham’s testimony and
that for Ray Dami. They measured upstream and downstream of
their treatment plants during wet weather. And their effluent were
far cleaner. The effluent were below the water quality standards,
but the background water coming to them was above the stand-
ards. That water was not caused by wastewater discharges.

So what we’re seeing around the Country very often is, during
wet weather conditions, people walk their cats and dogs, you have
animal operations, even in State parks, deer, things like that, you’ll
see bacteria standards exceeded during wet weather. And I'm not
sure that those exceedances actually pose a health threat, because
I understand animal bacteria are different from human. But as
they are measured by the adopted water quality standards, often
the numbers are higher than the applicable standards.

Mr. PASCRELL. Mr. Hall, the figure, as I can find, is a pretty ac-
curate figure. It would seem to me, you're the professional, but it
would seem to me that we would want to increase the amount of
assessed water as meeting those standards. And I would like to
know, Dr. Rose, what did you think of his answer?

Ms. Rose. Well, as I said, I think that some of, you look at
what’s going on under the Safe Drinking Water Act and the Drink-
ing Water rules, they are acknowledging the parasites,
cryptosporidium and giardia, and viruses as a concern. In fact, in
50 years of outbreak data, there was a significant statistical rela-
tionship between rainfall and when there were outbreaks in water
supplies. So we know that our drinking water systems are vulner-
able during these events and these pathogens are getting in.

One of the problems with the bacterial standards is that they are
coming from a variety of sources. But if we look at human enteric
viruses or we use source tracking methods, we can show that they
are coming from the wastewater.

Mr. PASCRELL. But would you agree with my figure?

Ms. ROSE. Yes, I would, and I think—

Mr. PAscrRELL. What do you think about that? Is that acceptable?
I mean, to listen to Mr. Hall, and this is not to disagree with him,
but to listen to Mr. Hall, that is an acceptable, consistent figure,
which if you look back over the last 10 or 15 years, has been
around 30 percent, what am I missing here? Shouldn’t we be trying
to improve that number?

Ms. RosE. I think that many communities are trying to improve
that. If you look at TMDLs and impaired waterways, they are
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spending a lot of money on assessment of those waters and the wa-
tersheds. If you look at the city of New York and the investment
they’'ve made in advanced wastewater treatment, you look at Cin-
cinnati and Kentucky right now, are looking at issues of waste-
water treatment, advanced treatment, in fact, upstream of the
drinking water supply, closure of beaches. I certainly think that we
sh01111d be moving in the direction of trying to improve the water
quality.

Mr. PASCRELL. Mr. Graham, I listened very carefully to your tes-
timony. It would seem to me, and I want you to get me on the right
path, if I'm not on the right path, what we need to do is try to
avoid litigation and get everybody in a room and come up with an
acceptable solution, which may include blending under specific
standards. But when you say we need a solution, that does not nec-
essarily mean we need the solution at hand.

I want your comments.

Mr. GRAHAM. Representative, I do not know what the solution is.
I wish I did. But I think where the thrust of national policy and
State policy has been is to try and address each set of waters to
set standards of what can be discharged into them. I think as has
been said by I think everyone up here, blending is one of those
tools, along with new technologies that may be coming down the
pike, disinfection and other methods of treatment to open the bag
of what the engineering tools are to allow operators and plant de-
signers to meet the discharge limits that the environment needs.

I think that’s where, not to say blending is the only solution, it
isn’t. But it is one of those tools that should be left in the bag.
When you can meet the discharge limits and you’ve already got
your plant operating at full bore, what do you do with the extra
water that comes down? We can discharge it by letting it overflow
back upstream, or we can bring it in as blended, provide the maxi-
mum amount of treatment we can to it, and then still meet those
discharge limits as we put it out into the streams.

Mr. PASCRELL. Ms. Stoner, if I may, Mr. Chairman, just to com-
plete, you said that we are at a crossroads. And we probably heard
that 10 years ago, but okay, we'll accept right now we’re at a cross-
roads. Am I naive to ask the question of how do we get the folks
in the room to come up with a solution? I mean, in the rules,
there’s like one paragraph that deals with what are the clean water
standards, and there’s 300 pages on the exceptions.

So how, in that atmosphere, in that background, in that legacy
are we going to get folks that you talked about and that everybody
is talking about in a room to come up with something? Do you envi-
sion blending never being a possibility under different standards
that exist today?

Ms. STONER. No, actually, that’s not true. What we'’re trying to
do is to implement the existing rule that says that full treatment
should be provided whenever it’s feasible—

Mr. PASCRELL. But if that isn’t possible, Ms. Stoner, if that’s im-
possible because of the resources that are not available, then we
need to have another option, rather than go to court every time
there’s a problem. That’s not solving the problem.

Ms. STONER. I absolutely agree with you. I have always been
willing to talk and think that we should be able to solve this, be-
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cause the existing rule sets the right standard where blending is
disfavored, full treatment is favored, and an analysis needs to be
made of the feasible alternatives, so that we can maximize treat-
ment. Everyone here on the panel actually said that they supported
maximizing treatment, I believe.

Mr. PASCRELL. Right.

Ms. STONER. That’s what I support also. EPA’s proposed blending
policy does not do that. It says primary treatment, and it says little
else in terms of maximizing the treatment. It’s not implementing
the law. That’s what we need to do. And we need to figure out how
to do it together.

Mr. PAsSCRELL. Okay, we've got six experts here whom I have a
great deal of respect for. I'd like to put you all in a room with EPA
and come up with a solution. You know what’s fascinating is that
we have tried, we have authorized at the leadership of this Chair-
man, to authorize, reauthorize legislation to provide funding for the
CSO problem that we had. We can’t get appropriations.

So you know, we talk out of both sides of our mouths. The fact
is that we cannot continue to provide more and more exceptions.
We have to look blending straight in the eye, in that is not a total
success by any stretch of the imagination. That 30 percent figure
should be—we should have a goal of over the next 10 years reduc-
ing that 30 percent to 25 or 20 percent. And we are not in the path
that we pursue.

Thank you, Mr. Chairman.

Mr. DuNcaN. [Presiding] Well, thank you very much, Mr.
Pascrell. Of course, that’s one of the purposes of a hearing such as
this, that we need to call more attention to these needs. That ulti-
mately, hopefully, and usually does lead to some increased appro-
priations.

I'm going to go to Dr. Ehlers first, but just let me ask one ques-
tion. I've got information here that says EPA estimated that the
cost of providing biological treatment to all combined sewer flows
of between $88 billion and $130 billion. For separate sewer flows
estimated cost would be between $79 billion and $83 billion. Collec-
tively, this means a total cost of roughly $80 billion to $200 billion.
Most of these costs would be incurred by requiring cities to build
sewage facilities to capture all wet weather flows.

Do any of you or all of you agree that those EPA estimates on
the costs, if we eliminated blending altogether, would it cost rough-
ly in the $100 billion to $200 billion range, or do you dispute that,
Ms. Stoner?

Ms. STONER. EPA is not able to answer a question about where
blending currently occurs in the United States and where it
doesn’t. I've been trying to get that information from EPA for two
years. I did a Freedom of Information Act request trying to get it.
EPA doesn’t know. EPA does not have an estimate of that. It
doesn’t have an estimate of the health risks, it doesn’t have an esti-
mate of a lot of the things that you would want to know and the
American public want to know about its own proposed policies.

Mr. DuncAN. If EPA doesn’t have an estimate, do you have an
estimate?

Ms. STONER. No, sir, because I don’t know which facilities in the
United States do or don’t blend. But I believe that it is appropriate
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to consider costs in terms of the feasibility analysis I just spoke of.
Cost is an element of that. It’s an element of it in the combined
sewer overflow policy which recognizes that this practice is a by-
pass and should be disfavored and only allowed as an alternative.

Mr. DUNCAN. Let me ask you this. If you don’t know which facili-
ties, would there not be a way that you could contact the major fa-
cilities around the country, assuming that you can contact them all,
the small ones as well as the large ones, but couldn’t you contact
most of the major facilities and make a sort of an educated guess
as to what the costs might be? I mean, it looks like to me like if
we talk about eliminating, if somebody wants us to eliminate some-
thing, we need to talk about what the costs would be.

Do any of you others have any cost estimates, or do you think
that the EPA is correct here in this $200 billion range? What do
you think about that, Mr. Graham?

Mr. GRAHAM. Well, Limnotech did the study for EPA. We were
one of the utilities that was contacted by Limnotech. Based on talk-
ing with them, they tried as best they could to put together a real-
istic estimate on what the cost was.

If anything, our experience has been, when you try and put an
engineering cost to something, you're more likely to have cost over-
runs, in other words, cost more than the estimate, than to cost less.

Mr. DUNCAN. So in other words, you think the estimates may in-
deed be low, is that what you're saying?

Mr. GRaHAM. I think they may even be low, yes, sir.

Mr. DUNCAN. Mr. Vicory, you wanted to say something?

Mr. Vicory. Well, as I mentioned in my testimony, the City of
Cincinnati is on the hook in a Federal consent decree for a billion
and a half dollars over the next 20 years. That cost, the basis of
that cost cap is not relief from future additional costs to the city
above that. It basically gives them relief in terms of the schedule
they have to meet in order to put their, what they call the long-
term control plan together for CSOs.

And then at the end of the day, Cincinnati’s end result is prob-
ably not going to be literally complete capture and full treatment
of all the flows that they have. So I think if you take that figure
alone and extrapolate it, we're talking obviously a huge amount of
money. I know that Atlanta, I believe, and Toledo, New Orleans I
believe all have consent decrees that are in these magnitudes of
dollars. So I think when you kind of add up in a very rough sense
the figures, we’re talking about that magnitude. And I have no
basis ultimately to refute.

But I know there are some associations out there, such as the
Association of Metropolitan Sewerage Agencies, AMSA, they them-
selves would be a source of information regarding your question,
sir.

Mr. DuNcaN. All right, thank you very much. Dr. Ehlers.

Mr. EHLERS. Thank you, Mr. Chairman, and thank you especially
for holding this hearing. It’s an extremely important issue that our
Nation has been struggling with for some time. It’s certainly time
for resolution.

I happen to come from what I happen to think is a very wonder-
ful community, Grand Rapids, Michigan. We faced, approximately
15 years ago, a mandate from the State to get rid of the combined
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sewage overflow. I remember being invited by the city commission
to meet with them to explain how they could possibly handle this
horribly expensive problem. And I explained the best way to do it
is to separate the sewers, which is of course extremely expensive.

I still recall one city commissioner jumping up and screaming at
me that, this is something we can’t afford, the people won’t stand
for it, they can’t pay for it and so forth. And I countered by saying,
yes, it is expensive, but yes, the people will pay for it. They do not
like to see sewage flowing downriver. And they’re willing to pay to
not have that happen.

The upshot is, the city has gone ahead, I'm very proud of my city.
They have spent roughly a quarter of a billion dollars, and it’s not
a large city, 180,000 people. My sewage treatment bills have gone
up I would say at least five-fold since then, and that sounds exorbi-
tant. But today, we are fishing in that river. Some people actually
swim in the river. And my bills have gone up five-fold, my sewage
treatment bill is considerably less than my cable TV bill, even more
so less than my telephone bill, less than my cell phone bill, less
than my water bill. You go right down the line.

They bonded for it, they got some money from the State revolving
fund. The city has simply tackled the problem and I think done a
first-rate job and deserves a commendation for that. At the same
time, the city of Detroit received the same instructions at the same
time, and they are still pouring millions of gallons of sewage into
the river and into the Great Lakes system every year.

My point is simply, there are solutions out there. They are not
cheap, but the public, I believe, is willing to pay for them. I don’t
think we should expect the Federal Government to pay for it all.
We can help with the revolving loan fund. But communities still
have bonding authority and as I say, the public is willing to pay
this what I think is still relatively a minimal charge. Typically a
monthly charge is less than taking your family out for hamburgers.
And I think providing proper treatment for what happens to the
hamburgers after you eat them is a reasonable thing to do.

Now, end of sermon. Dr. Rose, I'm sorry I missed your testimony.
We have two committee markups going on simultaneously, and I
had to be in those. But it’s very discouraging reading your testi-
mony, which I've done, all these little critters, viruses, other enti-
ties in the water. Let me ask, if you came to a body of water that
did not have human habitation nearby, in other words, a lake with-
out cottages on it, or a mountain stream, how many of these orga-
nisms would you find in that water, and how dangerous would it
be for humans to drink that water?

Ms. ROSE. Well, we do know that all waters will have some level
of fecal contamination from a variety of animals. But the more you
have humans near that water, the more variety of pathogens you
will have, and the greater the concentrations. For example, the vi-
ruses, there are over 100 different types of enteric viruses. They
only come from human waste and human sewage. And in fact, al-
though the cattle might have been blamed in Milwaukee when they
did the genetic testing of the cryptosporidium they found that it ac-
tually was the type that came from human sewage.

And so I think that when we look at wastewater in a community,
we can find these different pathogens there, we find them in high
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concentrations. And they’re fairly young. They've just been ex-
creted, they’ve just come out of another infected person, and they're
in the water. So as we get closer and closer to urban and high den-
sity populations, we find more of these types of microbial contami-
nants. So that means that the risk goes up if we are being exposed
to those waters without adequate treatment.

I certainly, Dr. Ehlers, support what you’ve said about the public
and trying to make priorities when there is a very costly problem
in front of them and trying to decide how they want to spend their
dollar. I think knowledge and information is important to the deci-
sion that the community is going to make.

So if these facilities are blending or undertaking these other op-
tions, perhaps more water quality data and more information could
help communities decide how they want to spend their dollars. If
the infrastructure is at a D, maybe we are going to have to invest
in infrastructure anyway, and perhaps there are ways we can Kkill
two birds with one stone if we look broadly at the problem.

Mr. EHLERS. In your testimony, you talk about some of the orga-
nisms that are in there. it seems, looking at your testimony, that
a surprising number survive the treatment process. If blending
were used in a fashion that didn’t change the number or by very
much, would blending be acceptable?

Ms. RosE. Well, it does change the number. But there is a wide
variation. I think as was pointed out in the testimony by my col-
leagues up here, some wastewater plants don’t even have primary.
Some don’t do a very good job at secondary. So when you’re blend-
ing, you might get different numbers.

But if you look generally, primary contains higher concentra-
tions. So when you mix it with secondary, you're adding more orga-
nisms and you’re adding also more solids that impacts the disinfec-
tion process. You're going to try to kill the organisms after blend-
ing.

And you can easily kill the e-coli and fecal coloforms. But the
studies have shown that it’s the viruses and these parasites that
are more difficult to kill and are affected by increased particles to
the effluent. So the approach I took is just one approach. I think
it could be used in a whole variety of different facilities that may
have, at different times, different blending scenarios that they
might want to use. I think it could inform management on how
they might want to go about blending different streams under dif-
ferent flow conditions at different times in terms of the risk.

Mr. EHLERS. You didn’t discuss, at least I didn’t see anything in
here about tertiary treatment. What does that consist of? Does that
really take care of the rest of the organisms?

Ms. RoSE. Well, in the reclaimed water arena, in Florida and in
the West, where they take wastewater and they reclaim it and
reuse it, tertiary treatment generally refers to a filtration after sec-
ondary. So what they do is they use a filter, like a sand filter,
that’s similarly used in drinking water. It therefore reduces the
pathogens even more.

I've seen some of the newer facilities produce effluent in which
you cannot detect any of these pathogens in their final effluent. It
also makes the disinfection process very effective. So it undergoes
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primary, secondary, then filtration, then disinfection. So it takes
even more particles out.

Some tertiary treatment refers to nutrient removal as well, so
there are facilities that, after secondary, they take, the ammonia
goes to nitrate, then they take the nitrate out of the water. Tampa
Bay was able to get money because they discharge to the bay, and
Hillsborough County and the city of Tampa, to take out the nitro-
gen before they discharge. That was also advanced, considered ter-
tiary treatment. So there are different forms.

Mr. EHLERS. One last question. You mentioned a moment ago
that in some cases, there is only primary treatment, sometimes not
even that. In other cases, partial secondary treatment. Are you re-
ferring to that occurring as a result of blending, or were you saying
there are treatment plants in the U.S that are treating sewage and
still only doing primary?

Ms. ROSE. Yes, what I mentioned was, there are facilities that
skip primary, they go right to secondary, they don’t even have pri-
mary treatment. But also there are facilities that have a waiver
from the Clean Water Act and they discharge primary. Hawaii was
one of those, and in fact, there was an issue with whether the out-
fall was impacting the beaches. They decided to go to what’s called
an enhanced primary. It’s one technique in which you can get pri-
mary to better treat and remove organisms, and then you can bet-
ter disinfect. So Honolulu and Mamala Bay is one example where
they had a waiver.

Mr. EHLERS. But this is without blending? This is actually waste-
water treatment?

Ms. ROSE. This is actually a wastewater treatment plant that
achieved primary treatment and then discharged through the ocean
outfall and used a diffuser to dilute the wastewater in the oceans.

Mr. EHLERS. I didn’t realize we had any plants left like that in
the United States.

Ms. ROSE. There are a few.

Mr. EHLERS. We should not have any. Thank you. I yield back.

Mr. BousTANY. [Presiding] Thank you, Mr. Ehlers.

The Chair now recognizes Mrs. Schwartz.

Mrs. SCHWARTZ. Thank you, Mr. Chairman.

Thank you for all of your testimony. Just a couple questions, if
I may. One thing that wasn’t mentioned, as a point of information,
I guess, I understand there are now waivers for extreme conditions.
So we're not asking anyone to build or rebuild a water treatment
or sewage treatment plant for any circumstance. We do understand
there are hurricanes, I'm not sure what wet weather is, but I do
understand there are extreme conditions, and it would be, from a
cost-benefit analysis, not sensible to prepare for these rare occur-
rences.

So I think what—you’re all nodding, so this is one we all agree
on. Good. So what we’re really looking at is, it seems to me, what
is really the goal here. Is the goal to say, look, we’ve made a great
deal of progress, but it’s expensive and we don’t have the money
so let’s do the best we can? Or is the goal to really do much better
and continue the progress that we have made in cleaning up the
water?
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Certainly there are a couple of you who referred to the fact that
you have some connection to Pennsylvania and that’s interesting to
me. Certainly our Department of Environmental Resources,
through the Deputy Secretary for Water Management, has made it
very clear that they’re not pleased about this policy and the change
in this policy from the EPA. So if any of you have any statement
you want to provide to me separately that implies that that’s not
correct, I would be interested in hearing that.

What I am hearing certainly from my constituents is that they
believe that the goal has to be clean water. That’s been the goal
for 30 years. The issue is, how are we going to get there, how does
that make sense. You know as well as I do the President’s 2006
budget actually reduced the amount of money available to the
State revolving fund that was just talked about by my colleague.
So that’s not helping States and municipalities move in the direc-
tion of improving the water and sewer treatment facilities and the
infrastructure, which is aging and does need improvement.

So that to me is not moving in the right direction, if our goal is
to increase the clean water available to Americans and I believe it
has to be.

One of the things I was interested in is that, it seems that what
we are talking about, the proposal is should we have more blending
or not. That seems to me to leave off a whole other list of what we
might be able to do. No one really has mentioned that. Some of my
constituents say, why all of a sudden is this such a problem. I be-
lieve the problem is that, well, we have standards we want to meet,
we have an aging infrastructure.

But the other is, all the development, much of which we’re very
proud of, that in fact has increased water flow. Part of my district
has seen flooding that never has before. They don’t know why that
creek is overflowing, forgetting that they just put in a new super-
market and a whole new pavement and a lot more of that commu-
nity is paved over than it ever was before. So the water is not
being absorbed. And I'm not the expert, you're the experts, the
water is not being absorbed, it’s running off and flooding, and in
fact has resulted in some new problems that we have to fix.

So one of my questions is, why not put on the table what else
we could be doing in addition to helping our local municipalities be
able to improve their infrastructure? But why not also put on the
table, I understand there are some new technologies unrelated to
the infrastructure of water and sewer treatment and unrelated to
the regulations actually that would help, for example, create more
porous paving for our parking lots. I mean, this is not new age
stuff here, this is something that, in my district, I have a wonder-
ful arboretum, their parking lot has porous paving. They don’t have
a runoff problem.

Now, you’re going to tell me that’s expensive too . But some-
where along the line, we have to figure out where we’re going to
start to encourage some of the other kinds of infrastructure that is
being developed and being built, being done in a way that doesn’t
{,)henhcause us to have to make up for the problems that are caused

y that.

So I know there are stormwater gardens, and again, I know this

sort of sounds like green stuff, but in fact, this is new technology
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that we know can make a difference that could in fact potentially
save taxpayers billions of dollars over the next few years. So again,
I understand the cost benefit analysis, we're talking about $200 bil-
lion being awfully expensive over the next 10 or 20 or 30 years for
infrastructure, when in fact we talk about spending $200 billion in
other ways, it seems like, oh, that’s not a big deal.

I think this is all very much a question of what are our priorities.
But my question here 1s, what else could we be doing that none of
you have mentioned that in fact could both save municipalities and
States money, one, and two, are there other ways we should be
helping our municipalities be able to pay for some of that infra-
structure, that we’re moving in the wrong direction? And three,
isn’t our goal cleaner water? It seems to me the EPA’s regulations
are saying, you know, we're throwing up our hands, we can’t do it
fast enough so we’re just going to make it less of a priority.

Those are big questions, but maybe I would start with you, Ms.
Stoner, you're nodding. If you would talk about what else we could
be doing that no one else has actually mentioned.

Ms. STONER. Yes, I am nodding, because you are all over it.
That’s exactly what we need to do. We need to look system-wide
at the collection system, where is the water coming from into the
system. Of course, Pennsylvania has a lot of combined systems.
One of the ways to address the problem of having too much water
in the system is to offload it to allow it to seep into the ground.
So soil and vegetation can treat it as Mother Nature has done,
we're now trying to mimic that through the use of rain gardens,
through the use of green roofs, just simple things like disconnecting
the downspouts from our houses so that they run out into the yard
where the water can then sink into the soil, replenish the ground-
water supplies and stay out of the sewer system.

That’s part of the solution, is to look broadly. Part of the problem
that I see with this blending or bypass approach is that it isn’t
looking broadly, it’s looking at the treatment plant. Dilute water is
coming into the treatment plant, what do we do now. And it offers
a solution that is not as good as actually treating it.

There are other ways to look more broadly at how we can meet
multiple goals, having cleaner water, having replenished ground-
water supplies, even having a more beautiful environment. Rain
gardens are beautiful, as are green roofs. Helping with the heat is-
land effect, reducing air pollution, it’s all of the piece. If we look
broadly and spend our dollars wisely on those kinds of approaches,
which are often called green infrastructure approaches, we can ac-
complish more for our communities and for our environment.

Mrs. SCHWARTZ. Thank you.

The only other question I would ask is, again, something I men-
tioned in my opening remarks, but a concern I have is that for
some of our States and municipalities in particular that have actu-
ally been spending money over the last two decades for sure on in-
frastructure, and I know that the Philadelphia water department
in the last 20 or 30 years actually spent almost $1 billion to im-
prove the water treatment, and is operating now three award-win-
ning pollution control plants. Secondary treatment systems are in
place in all three of our water pollution control plants. And again,
we’ve spent about a billion dollars.
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If we move in this direction that has been suggested by the regu-
lations from the EPA, is this actually going to reward municipali-
ties that have sat on their hands or discourage the kinds of invest-
ments that my colleague on the other side of the aisle was sort of
saying his community is wiling to make? And in fact saying to our
local communities, don’t spend money on improving the infrastruc-
ture because in fact, we are not going to really require you to do
it and we’re going to acknowledge that it’s too hard.

So we're actually again creating rewards and incentives to do
less rather than rewards and incentives for the communities that
have actually taken some real responsibility to think about the fu-
ture and to start to plan ahead and to start to create what really
are more innovative, potentially more cost-effective in the future,
kinds of water treatment and sewer plants, recognizing that so
many of our communities have to do this. Some have stepped up
to the plate to do it.

So how do we switch gears here and actually encourage the com-
munities to do that? Are there financial incentives to do that?
There are obviously grant programs. But one of my big concerns is
that these changes will actually encourage allowing or blending,
but discourage the kind of investment that’s not going to go away.
These are still aging systems that need to be upgraded, and as I
say, many municipalities that are struggling are in fact still mak-
ing this kind of investment.

So maybe this is a question for Mr. Graham, Mr. Vicory, you
might want to say, why not encourage this kind of investment that
you have to make in your municipality? Why discourage it?

Mr. GRaAHAM. I don’t think we are discouraging it. The city of
Maryville, which I work for, has very actively supported us in the
water and the wastewater treatment to spend the monies that we
have been spending to decrease our I&I, significantly decrease it
over the course of the last 15 years.

Where our problem has come is with Region IV saying, no blend-
ing, any time, anywhere, it’s illegal. We took plant down and that
region said, you can’t do it, period.

Mrs. SCHWARTZ. Even in extreme situations?

Mr. GRAHAM. Even in extreme situations.

Mrs. SCHWARTZ. So is that what’s driving this, is that the EPA
or the region—you didn’t actually say, maybe that’s a problem with
their interpretation of the current regulations rather than a call for
significant changes in those regulations? It’'s a rather big answer
to what might be a regional administrator, I don’t know.

Mr. GRAHAM. What were asking for is a clarification of those
rules so that we know what we can and cannot do on the other
side.

Mrs. SCHWARTZ. I think that’s a very different problem than ac-
tually rewriting the regulations.

Mr. GRAHAM. I don’t think we're rewriting the regulations, Mrs.
Schwartz. I think what we’re asking for in our opinion, and what
EPA has said in their Freedom of Information, is that blending has
been in the tools and that the secondary, the Clean Water Act
doesn’t prohibit blending. To address whether blending is the pri-
mary one, no. Blending in our plant is what we do when the water
goes above a certain level. Every time, all of us have at some point
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in time had a sink overflow, or a tub overflow, the water’s been too
much going into the system to be handled under the conditions
that it was originally designed for.

Where we look at blending is to try and handle those peak, infre-
quent flows when the biological side, and biology rules in a biologi-
cal treatment plant, it can only take so much of a surge or so much
starvation between the dosages of sewage that’s going on. Whether
it’s blending or storage, that is the approach that helps you equal-
ize and get the maximum treatment while still meeting those dis-
charge limits that the State and the EPA have set as being protec-
tive of the water body that we're discharging to.

Mrs. SCHWARTZ. So then I'll just close with this, it sounds like
what you’re saying then is that you are supportive of continuing to
upgrade the infrastructure and make those kinds of investments
and hopefully not calling for blending too often. The question is
getting that right, of course.

But maybe that speaks to what the Ranking Member talked
about earlier, which is, that’s getting the right people in the room
to make sure the interpretation is addressing some of your con-
cerns, rather than making changes that could have dramatic effects
on other areas or not experiencing the same kind of response from
the region. Maybe that’s something to look at more locally and see
if we can’t get kind of, some kind of response from your own dele-
gation. Obviously you have some folks here from Tennessee who
might be able to bring the EPA in and see if you can’t have some
other discussion about that.

But anyway, Mr. Chairman, thank you.

Mr. BousTANY. Thank you, Mrs. Schwartz.

I have one question while I have the Chair that I'd like to ask.
Mr. Graham, you mentioned in your testimony concerns about mis-
information. I'm someone who has a health care background and
understands the importance of Koch’s postulates when dealing with
microorganisms and so forth.

It’s my understanding that in some communities that have prac-
ticed blending, there have been communities that have practiced
blending over the past 30 years, in this time frame, have there
been any reports of outbreaks of pathogens, and a real good study
done to show that it was related to the facility that was in ques-
tion? Ms. Rose, would you like to handle that? Dr. Rose, I'm sorry.

Ms. ROSE. Specifically looking at blending and tying it back, that
is one of the problems. I think more studies do need to investigate
this, and investigate both water quality and public health impacts.
That is perhaps through better epidemiological and health surveil-
lance. So I definitely support that there’s not enough information
to actually test Koch’s postulates right now.

What we do know is that in 50 years of waterborne disease out-
breaks in the United States, they are statistically related to events
with high precipitation. And so in high flow, we’re getting more
outbreaks, waterborne outbreaks, from these types of pathogens,
including viruses, giardia and cryptosporidium. So the question be-
comes, then, during these events, if our 50 years of data, and that’s
from epidemiological surveillance, shows this relationship, how do
we go to the community level and start investigating and investing
to make the association.
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I do think investment in science and research, I think the work
that the Water Environment Research Foundation is embarking on
is extremely important. I think we have not invested enough re-
search and science into the wastewater side of the water industry.

Mr. BousTaNy. Thank you.

Mr. Vicory, same question. What are your thoughts?

Mr. Vicory. Well, there’s no information that’s come across my
desk that indicates there has been what might be termed a defined
outbreak as a result of a discharge from a blended facility.

But I have to put that in context, I think it’s important to do
that. When you look at the Ohio River, which is kind of my home-
town, Cincinnati, the number of people that literally use that river
for swimming purposes and get the kind of direct exposure, you
know, it’s really, I think, practically speaking, on an nice day, prob-
ably a handful of people. A lot of people use the Ohio River for
recreation. Many of them are in boats. But the number of people
that literally have the jet-skis or are on the water skis are really
not that many.

And even if there was somebody who got sick, or two or three
people, they could live in totally opposite parts of town, they could
live in a different State. So trying to tie visits to a hospital or visits
to a doctor to the anecdotal use of the Ohio River, you can hope-
fully understand how difficult that really is.

But having said that, that when you look at a wet weather situa-
tion in the Ohio River and Cincinnati, and the bacterial loading
that occurs from the Cincinnati side or the northern Kentucky side,
Cincinnati has roughly 250 sewage overflow structures, the north-
ern Kentucky side probably has 70 to 100. When you look at the
loading of bacteria in a wet weather event, the amount of bacteria
that ends up going into the river from a blended sewage treatment
plant effluent that gets disinfection, versus the bacteria in the com-
bination of sewer overflows, there could be 10, 15 sewer overflows,
could be 300 overflows, the ratio of bacterial input is, I think, prac-
tically speaking, very small if not relatively minuscule, of a blended
effluent versus the raw sewage that’s being discharged in these
overflow points.

So even if you had some information that people were getting
sick in the Ohio River and literally tying it to the blended effluent
versus the other inputs, I think, would be probably almost impos-
sible to do. But that issue that I speak of, about relative loadings,
really gets back, I think, at the heart of the issue that’s important
for a community when they talk about bacteria in the river. That’s
ultimately what we’re trying to do here, is to achieve water quality,
that a community needs to spend its money it’s struggling to ac-
quire in a fashion that, as was mentioned earlier, that gets at
where can we reduce the risks the most for the money that we
spend, how do we do that.

Mr. BousTtany. Thank you. I think as we move forward, having
some of that scientific data and relating it to outbreaks is going to
be very useful. Because the big challenge is going to be looking at
cost benefit analysis, because we've got aging infrastructure and
major concerns. So I think the lesson here would be to try to come
up with some studies.
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I guess one other question, quickly, and that is, are there stand-
ard methodologies of looking at the effluent right now in blended
water? I mean, is there a standard being used to quantify orga-
nisms across the board or facilities are using different methodolo-
gies? Anybody who might have an answer to that question, I would
appreciate it.

Mr. GRAHAM. Each State puts requirements on the discharging
facility. It’s called the NPDES permit. In our case, we are required
to monitor the discharge for the pollutants that have been identi-
fied. The Little River, there, for example, is a TMDL on coliform.
We monitor for coliform, we monitor for total suspended solids and
we monitor for BOD.

If the State has additional rules that says, we need to monitor
for additional items, then we would monitor for that. That is part
of that NPDES permit, and I think that would be a basis to start
from as to what needs to be monitored for, and getting that infor-
mation in from the utilities can provide a lot of that.

Mr. BoustaNny. Thank you.

Now the Chair would like to recognize the Chairman of this Sub-
committee.

Mr. DuncaN. Well, thank you, Dr. Boustany. And of course,
you're the Vice Chair of this Subcommittee and I do appreciate
your participation and taking over for me. I've had two different
markups going in two different committees, in addition to this Sub-
committee this morning. I usually try to stay for just about every
bit of a hearing. I apologize to the witnesses, because I do think
this is a very important subject. I'm not going to ask any questions,
because I'm supposed to speak at a meeting at noon, and another
meeting at 1:00 and another group at 2:00. I don’t know how I'm
going to do it all.

But I do want to thank you once again for coming. I say this, for
whatever reason, the Congress doesn’t have very many scientific or
technical people in the Congress, very few. Dr. Ehlers is one of the
very rare exceptions. So we need, I think, a closer working relation-
ship with those who do have scientific and technical knowledge in
many of these fields. You are going to have to explain things to us
in a simple way that 98 percent of us can understand these things.

But I think that we’ve got to rely most heavily on the people who
are on the firing line. I have talked to many people over the years
such as Mr. Vicory and Mr. Graham, who have worked or are
working in our water treatment facilities. And I've never seen a
one yet that wants to put out a dirty product or discharge sewage.
Some people act like there are people in those facilities who want
to harm people, and I just have never found anybody in that situa-
tion.

I do think it’s unfortunate, we are probably spending more per
capita on the water system in Iraq, at least at the Federal level,
than we are on the water system here in this country. Thank good-
ness, the States and the local governments and the ratepayers are
doing as much as they are doing.

Now, I told Dr. Ehlers, I agreed with him on the cable TV and
cell phone bills. In fact, I wrote the FCC several weeks ago or two
or three months ago opposing use of the cell phones on the air-
planes. But I put in my last newsletter something about that, then



37

I said, if young people would conservatively invest what they are
paying in their cable TV and cell phone bills each month, they
probably could retire early with substantial fortunes.

But having said that, and I do agree with what he said, that peo-
ple probably should and probably are willing to pay a little bit
more on their water bills, because they are getting a real bargain.
But having said that, and I don’t represent, some people up here
think because I'm from east Tennessee, I represent this Appalach-
ian poverty district where we still have outhouses and all that. And
that is so totally false. Our economy in east Tennessee is better
than probably 90 percent of the places in this country. It’s become
one of the most popular places to move to.

On the other hand, even where the economy is good, most of the
people that all of us represent don’t have a lot of excess funds.
Your average, typical families out here are having difficulties pay-
ing all their bills and so forth. So I don’t know that we want to ad-
vocate five or ten-fold increases in our water bills, at least doing
it very quickly. So we’ve got to use a little common sense in these
situations, we’ve got to use a little balance and realize that people
have so many other things that they have to pay for in addition
to all this.

So we need to work together, and I know Dr. Rose has looked
into the emerging technologies that are coming about. I don’t un-
derstand the technology but I have read and been told that it’s far
improved over what it was 25 or 30 years ago. It seems that it’s
moving even faster now.

So hopefully a combination of doing a little more at the Federal
level, using a little common sense and going to some of the emerg-
ing new technology, and just a whole combination of things, we can
keep improving this product that we’re putting out for the Amer-
ican people. And I look forward to hearing from each of you in the
future, and working more closely with you to try to solve what I
think is very, very important.

With that, I'll yield back to Dr. Boustany for any closing com-
ments or questions that he has, and I'll run off to my meeting.
Thank you very much.

Mr. Boustany. Thank you, Mr. Chairman.

I would just like to close by saying thank you all for coming to
testify. We appreciate your patience in answering our questions
and we certainly look forward to working with all of you.

With that, we will adjourn the Subcommittee hearing. Thank
you.

[Whereupon, at 12:07 p.m., the subcommittee was adjourned.]
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Thank you, Mr. Chairman, for holding today’s hearing on wastewater
blending. This is an important issue to examine and clarify the legality of it
under the Clean Water Act and implementing possible regulations as well as

protecting human health and the environment.

The Clean Water Act has been called one of the most successful
environmental statutes ever enacted. During its over 30 year existence, the
Act has been responsibie for doubling the number of waters that meet water

quality standards — although significant work still remains.

Atits core, the Clean Water Act is very simple. It prohibits the
discharge of pollutants into U.S. waters, unless in compliance with a permit
issued by a Federal or State regulatory agency. Accordingly, any
unauthorized discharge into U.S. waters, regardless of how large or small, is

a violation of the Act.
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In November 2003, a draft policy issued by the EPA would allow
publicly owned water treatment facilities to combine filtered but untreated
human sewage with fully treated wastewater before discharge whenever it
rains instead of only during periods of extreme weather. Implementing this
policy would effectively lift the current prohibition on bypassing the critical
second step in the treatment of wastewater, allowing more bacteria,
pathogens, viruses and parasites into our waterways. The proposed guidance
is inconsistent with sewage treatment standards required by the Clean Water
Act and its implementing regulations. It would undo many of the public

health and environmental gains achieved under the Clean Water Act.

In response to public health and environmental concerns, I sent a letter
to EPA Acting Administrator Johnson with 134 of my colleagues urging him
to reconsider weakening the sewage dumping laws. Further, I am troubled

that the EPA has not taken a uniform position on wastewater blending.

I am interested in hearing more about new and innovative
technologies being used to deal with wet weather flows. I welcome the

witnesses here this morning, and look forward to their testimony.
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Introduction

Good morning Chairman Duncan, Congresswoman Johnson, and Committee members;
my name is Jack Graham. Iam the Assistant Director of the Water Quality Control
Department of the City of Maryville and am an affiliate member of the Tennessee
Municipal League (TML). TML represents 347 cities and towns across Tennessee.
Resolution of the blending issue has been a top priority and environmental issue for the
TML for many years.

On behalf of the TML and the City of Maryville I would like to thank you, Chairman
Duncan, and the Committee for holding this important hearing to discuss how and why
blending is used at wastewater plants in Tennessee and throughout the country to
maximize treatment in peak wet weather and to protect public health. The
misinformation surrounding this important wastewater management technique is
substantial and I hope that my testimony may improve the Committee’s understanding on
this issue. I will cover several topics: (1) how this issue started; (2) costs associated with
eliminating this essential wet weather flow management option; (3) impacts on our state
program due to regulatory confusion; and; (4) the confusion and misinformation caused
by some of the activist groups to galvanize support for their anti-blending positions.

How 1t Started

My wastewater plant, like many others, is designed to blend primary and biologically
treated wastewaters to maximize the amount of wet weather flow that can safely be
treated prior to disinfection and discharge. Blending protects public health and the
environment by increasing wet weather wastewater plant capacity and thereby
significantly reducing raw sewage overflows into streams and potentially into homes.
Because Clean Water Act permit limits for public health and environmental safety are
met even when blending, a blended discharge is fully protective. Blending ensures that
under peak wet weather flow conditions, the biological system which is sensitive to
hydraulic surges will also be protected. Without blending, the public and the
environment will be adversely impacted. For that reason, many wastewater plants in
Tennessee that specifically incorporate the blending process as part of their design
received federal Clean Water Act grants for construction.

In early 1999, without any public notice, EPA Region IV informed the Tennessee
Department of Environment and Conservation (TDEC) that blending violated the Clean
Water Act’s secondary treatment and bypass regulations. This announcement came some
26 years after the adoption of the secondary treatment rule and 20 years after the adoption
of the bypass regulation. Based upon EPA Region IV’s position, TDEC changed their
permit wording and began issuing permits that prohibited blending. In June of 2000,
EPA called a public meeting in Chattanooga to inform municipalities of this position, It
was a complete surprise since EPA itself had approved and funded the plants that blend.
Appeals of NPDES permits followed as TDEC began to implement EPA Region [V’s
new edict. We later came to find out that EPA Headquarters did not authorize Region IV
to take this position,
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Cost Impacts

The cost to eliminate blending at municipal plants in Tennessee is estimated to exceed
hundreds of millions of dollars (see Appendix A). This is in addition to the monies we
are expending for infrastructure improvements to our collection systems. The costs
associated with a blending prohibition would not benefit the public, as blending
wastewater plants already meet applicable water quality standards. In fact, the effluent
quality of my facility when blending is far better than the receiving water quality
(attached). As a group, we objected to this change in EPA position and requested that
EPA Headquarters address the matter.

Impact of Regulatory Confusion over Blending

Since that time, EPA has stated many times that the bypass and secondary treatment rules
don’t prohibit blending. EPA even said this in a letter to Senator Frist and the entire
Tennessee Congressional Delegation, which I have submitted for the record (attached).
Nonetheless, EPA Region IV continues to insist that blending is illegal. Therefore, my
ability to plan future improvements to my wastewater facility is at a complete standstill.
We want to design a plant expansion that would use blending in some peak weather
conditions, but can’t get this approved due to the ongoing regulatory confusion over
blending. Because of this standstill and the increasing needs of the City, Maryville now
blends more often than it did when this matter started. Blending must be resolved so that
municipal facilities like mine may continue to operate properly, and be designed in the
future to accommodate growth, peak wet weather flows, and new pollution reduction
requirements.

Misconceptions and Misinformation

Several misconceptions have been perpetuated regarding blending that have prevented
resolution of this issue:

First, allowing blending will not affect the need for cities to invest in their wastewater
infrastructure. It does not somehow allow poorly operated systems off the hook.
Blending is an operational tool that allows a biological system to function properly under
peak flow conditions while minimizing collection system backups. Regardless of
whether or not a system blends as a means to safely process peak wet weather flows,
collection system maintenance and replacement is needed. For example, Maryville, a
City of 23,000, is spending $1.6 million on collection system maintenance improvements
and plans on spending about $12 million more for plant improvements to address growth
and processing of peak flows. This money is included in the upcoming budgets but
clarification of the blending issue is necessary to allow plant design and construction to
proceed. We are not unusual in this regard.

Second, many Congressional offices were informed by activist groups that blending
presents a public health threat, even where permit limits are met. Putting aside that such
claims are a basic attack on the very structure of the Clean Water Act, the statements are
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false. The “Rose” report distributed by NRDC, was based upon a mischaracterization of
the Washington, Pennsylvania wastewater plant operations. I personally know the
manager of that system —~ Ray Dami. No one from NRDC ever visited that facility to
discuss its operations. Attached to my written testimony is a letter from Mr. Dami
confirming that many assumptions regarding plant operations were simply wrong.
NRDC’s threat analysis assumed that 2 million gallons of raw sewage was being blended
at that facility, that the disinfection system provided no pathogen reduction and that
swimming occurred under a 1.5-inch rainfall event. As Mr. Dami’s correspondence
confirmed, none of these assumptions are correct and all lead to a grossly miscalculated
risk level. His plant does not blend raw sewage, his disinfection process is designed for
peak flows and the blended effluent is cleaner than the water upstream of the plant during
rainfall events. From a practical point, Pennsylvania generally recognizes that body
contact recreation does not even occur in cold weather and the creek turns into a raging
torrent under high rainfall events. The elderly and small children are not swimming in
these conditions as assumed by the Rose report.

Third, to stir up opposition to blending, some activist organizations are resorting to scare
tactics. For example, one group in Tennessee urged its members to mobilize churches by
claiming that baptisms should not occur in rivers because blending, under peak flow
conditions, will contaminate waters and such waters are “simply too dangerous to wash
away original sin.” See Appendix B. This and other outrageous claims triggered
thousands of letters from the general public against blending.

Finally, if wet weather flows did pose a public health threat, the answer is not to build
huge storage tanks or larger biological facilities with special engineering provisions to
handle wet weather flows, as has been suggested by NRDC and other activist groups.
Biological treatment does not disinfect wastewater. Disinfection is a non-biological
process — usually chlorine or ultraviolet light that is applied at the end of the wastewater
treatment process. Not only can disinfection be increased to provide “insurance” against
adverse impacts in wet weather, there are other more effective and innovative
technologies for processing peak wet weather flows -~ such as ballasted flocculation.
Adopting a one size fits all approach to constantly changing wastewater flows and
requiring all flows to go through all processes would waste municipal resources, ensure
the construction of inappropriate facilities, and divert monies from more cost effective
solutions.

In summary, TML has attempted to resolve this matter in a professional and reasonable
manner for over five years. Our state program is at a standstill on this issue and it is
preventing municipalities from undertaking necessary plant improvements. The Regional
prohibition to blending literally sprang out of nowhere, without any public notice or
authorization from EPA Headquarters. Resolution of this issue is long overdue. We urge
this committee to ask EPA for a definitive legal interpretation of the rules at issue, as a
means for bringing the matter to closure.

Thank you for this opportunity to testify. I would be happy to answer any questions you
may have.
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Introduction

Good moming Chairman Duncan, Congresswoman Johnson, and Committee
members. My name is John Hall. [ am the founder of Hall and Associates, a
legal/regulatory firm specializing in Clean Water Act permitting and compliance matters.
1hold a Masters in Environmental Engineering and a law degree and have over 25 years
experience in addressing Clean Water Act issues. My practice focuses on the
representation of municipalities and municipal organizations throughout the country. We
have been involved in resolving the blending controversy since its inception in 1998. 1
am speaking today on behalf of the Tennessee Municipal League, Pennsylvania
Municipal Authorities Association, League of Kansas Municipalities, New Jersey
Association of Environmental Authorities, and the Coalition of Greater Minnesota Cities.

Particularly relevant to my testimony today is my tenure at EPA from 1980-84 in
the Office of Water. During 1983-84, I was a project officer on the amendment of the
secondary treatment regulations. As part of that effort, I prepared a detailed history of
that regulation and am intimately familiar with the basis and background of that rule, as
well as the bypass rule.

Background on Blending

Blending is used when the primary treatment facilities are designed to handle
greater wastewater flows than biological treatment units can handle. Constructing larger
primary treatment units was a common engineering practice promoted by EPA to process
greater flows during wet weather that could otherwise be discharged without treatment.
EPA guidance documents from the 1970’s and thereafter identify this practice as cost-
effective and safe. These facilities are designed to meet permit requirements while
blending. These permit requirements ensure public health is protected.

Having spent my entire career addressing CWA permitting issues, I was quite
surprised when several regional offices began asserting that blending was a prohibited
plant design. It is a bedrock principle of the Clean Water Act that EPA may not dictate
plant design or the selection of appropriate processes. In structuring the Clean Water
Act, Congress has been quite clear that permittees may select the most cost effective
means to ensure compliance with permit requirements. EPA has reiterated this position
before courts, in issuing General Counsel Opinions and in publishing the secondary
treatment and bypass regulations. Our clients contacted EPA Headquarters in late-1999
to get the matter resolved. EPA Headquarters acknowledged in writing that the regional
blending prohibitions were never authorized by the Administrator and that state
permitting authorities had considerable flexibility to permit blending as needed to address
individual conditions. These acknowledgements, and other documents I reference in my
testimony, have been provided to this Subcommittee for the hearing record as Appendix
Al

EPA was in the process of issuing a clarification on blending when the advocacy
groups began to assert that this was some type of regulatory rollback conjured up by the
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Bush Administration and would allow the discharge of raw sewage. These groups
published ads in newspapers, disseminated news articles, contacted reporters and filed
thousands of objections with EPA making these assertions (Attachments 1 and 2).
Dozens of Congressional offices relied on these misplaced assertions in sending a letter
to the EPA objecting to EPA draft blending policy. HR 1126 was apparently a product of
those representations. Blending, however, does not involve the discharge or dumping of
raw or inadequately treated wastewater. The wastewater is treated to achieve all adopted
public health protection requirements. I now address the substance of the advocacy
group allegations.

Environmental Group Claims Regarding The Legality of Blending are Unsupported

The primary claims of various environmental activists are that (1) the secondary
treatment rule mandates the use of biological treatment and (2) the bypass rule mandates
that all flows must pass through all treatment processes. My submitted written testimony
includes a detailed history of both rules for the Committee’s review. The rule preambles,
legal challenges to the rules, judicial decisions involving the rules plainly confirm that
designing and operating a plant to blend as a means of processing greater peak flows is
not and has never been prohibited under federal law. The secondary treatment rule does
not even require the use of biological treatment let alone mandate that 100 percent of all
flows be forced through biological treatment, particularly as this would degrade effluent
quality. As stated by EPA in 1983 “the current secondary treatment regulation itself does
not address the type of technology used to achieve secondary treatment requirements.”
48 Fed. Reg. 52259 (November 16, 1983).

In promulgating the bypass rule, EPA expressly stated the following:

. The primary purpose of the rule is to ensure that the plant is operated as
designed.

. 1t does not regulate plant design or selection of treatment processes.

. Split flow and seasonal operation of treatment units is not a bypass.

. The rule does not add any costs to plant operation or design not otherwise

required by the secondary treatment regulation.

Through detailed record searches under the Freedom of Information Act, EPA
confirmed that neither the bypass nor secondary treatment rules expressed any intent to
prohibit blending during wet weather events (Attachment 3). EPA restated this position
to various Congressional offices. The fact that the bypass rule does not prohibit blending
makes perfect sense and explains why EPA federally funded blending facilities in
Tennessee, Pennsylvania, New Jersey and elsewhere. If the activity were illegal under
federal law, EPA could not have routinely grant-funded facilities with this design.

The contrary assertions of various activist groups have no basis, whatsoever, in fact or
law.
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NRDC’s position regarding the bypass rule is particularly perplexing, as they
participated in the bypass rule challenges in 1984-87 in the D.C. Circuit. EP4 v. NRDC,
822 F.2d 104 (D.C. Cir. 1987). In that case, EPA expressly stated that the bypass rule
did not dictate plant design or the selection of any particular treatment process. EPA
clarified that the rule was intended to prevent parties from turning off unit processes.
Blending doesn’t involve turning off any processes—rather, it promotes the maximum
use of treatment processes. The bypass rule required, in EPA’s words “design operation”
— that is once you build a plant you must operate it consistent with the original design.
Blending does that. The Court’s opinion upheld EPA’s description of how the bypass
rule works. NRDC’s claim that the bypass rule requires all flows to pass through all unit
processes at all times is simply incorrect.

Regarding the additional assertion that biological treatment is essential to
effectively reduce pathogens, in 1976 EPA specifically amended the secondary treatment
rule to eliminate its pathogen reduction requirements as an unnecessary and
environmentally detrimental aspect of that rule. EPA confirmed that pathogen reduction
is not the focus of the secondary treatment rule and that “attainment of [pathogen
requirements] necessitates the use of a separate, non-biological unit process specifically
designed for disinfection” usually employing chlorine, a highly toxic substance. (40 Fed.
Reg. 34522 (August 15, 1975) and 41 Fed. Reg. 30786 (July 26, 1976)). EPA
determined that because public health protection needs are very site-specific, considering
seasonal and other physical settings, states should address pathogen issues on a local
basis through disinfection requirements and water quality standards application. States
have done this for the past 30 years. Apparently, the activist groups want to return to a
“one size fits all approach” which EPA rejected decades ago as environmentally unsound
and wasteful of the nation’s resources.

The claim that blending is a public health threat even if permit limits are met, is
essentially an attack on existing state water quality standards. As part of EPA’s recent
BEACH Act regulations EPA rejected this position. 69 Fed. Reg. 67218, 67236
(November 16, 2004). Moreover, if increased pathogen reduction is needed under wet
weather conditions, one still would not build more biological treatment or large holding
basins. Several less costly, non-biological options exist to accomplish pathogen
reduction as EPA has identified in its recent Report to Congress. (Report to Congress on
the Impacts and Control of CSOs and SSOs, EPA Doc. 833-R-04-001, August 2004).

Nationwide Cost of Blending Prohibition

Congress and EPA have stated that wet weather flows should be transported to
treatment facilities to avoid sewer overflows and basement backups. Treatment plants
blend these peak flows to avoid washing out the biological system. It is widely
understood that biological systems are ineffective in addressing such a dynamic change in
plant conditions. For this reason, the costs associated with a blending prohibition are
staggering (Attachment 4) (EPA summary of individual municipal costs and nationwide
cost impacts). EPA has estimated that the nationwide costs will likely range between
$160 billion - $210 billion. In contrast, the bypass rule adoption specifically stated that it
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was not intended to impose any additional costs of treatment. As required by the 1993
Unfunded Mandates Act, such new costs must undergo a thorough review.

Effect on Clean Water Act Structure

Beyond imposing billions in new costs, there are severe ramifications with
Congress declaring that blending is a prohibited bypass and requiring 100% of all flow to
receive biological treatment, as promoted by HR 1126.

L. The basic framework of the Act will be altered as uniform plant designs will
be imposed and actual public health needs will be ignored. Pathogen
reduction needs are site specific and the Act allows states to consider local
conditions in setting disinfection requirements. This saves energy and
chemical usage. Under HR 1126, compliance with applicable water quality
standards is no longer considered protective of public health and states and
Professional Engineers may no longer select the optimum plant design for
effectively processing peak wet weather flows.

2. A blending prohibition promotes use of the least effective biological treatment
systems, such as trickling filters because they are somewhat more tolerant of
hydraulic surges. These processes generally produce poorer quality effluent
than systems more sensitive to hydraulic surges. See CWA § 304(d)(4).

3. Use of innovative processes will be quashed. Several new physical/chemical
processes are available to address peak flows at a fraction of the cost of
biological treatment, and they produce lower pathogen levels than biological
treatment. Such processes are being used to effectively treat CSO flows
entering shellfish waters. Communities will be forced to disregard new
technologies, incur greater costs and the environment forced to accept a
poorer effluent quality.

This entire controversy was caused by the unauthorized action of a few EPA
regional offices. EPA Headquarters has been stymied in its attempts to rectify this
situation by the misinformation campaign initiated by various environmental
organizations. Blending has been and continues to be one of the most effective means for
processing peak wet weather flows while maintaining a high quality effluent. Claims of
public health threat or illegal operation are misplaced and disruptive of state programs
that seek to minimize system overflows while ensuring effective plant operations under
severe operating conditions.

I thank you for your attention to this important issue and I would be happy to
answer any questions.
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INTRODUCTION

Blending generally refers to the wet weather flow management practice where
primary treatment units are sized to accommodate greater hydraulic flows than the
biological units so greater flows can be effectively treated. Peak wet weather flows
exceeding the capacity of a treatment unit (e.g., biological unit) are routed around that
unit, blended together with the effluent from that unit prior to disinfection and discharge.
The blended flows meet applicable permit effluent limitations at the final discharge
location. This plant design and operational method has been recommended by the
engineering community for decades to cost-effectively design municipal facilities,
minimize collection system backups/overflows and ensure that biological systems are
protected from process disruption that could be caused by transient peak flow conditions.
Through the construction grants program, EPA accepted and promoted this design
practice as a means to avoid over-sizing municipal treatment works.

Some environmental advocacy groups are now claiming that existing regulations
require the Agency to restrict or preclude blending. From a review of the relevant EPA
and court documents pertaining to the secondary treatment and bypass regulations, it is
clear that the existing rules do not restrict the practice of blending or seek to impose upon
municipalities the huge costs associated with a restriction on blending. There is nota
single document identified by EPA in the rulemaking records to the contrary. Moreover,
as EPA generally lacks authority under the Clean Water Act to dictate plant design,
interpreting existing regulations to restrict or preclude this design practice for processing
peak wet weather flows would be clearly contrary to the Act. Blending is a lawful
approach to permit compliance that is not restricted by the Act or its implementing
regulations.

L SECONDARY TREATMENT REGULATIONS NEVER INTENDED
TO PRECLUDE BLENDING

A. THE CLEAN WATER ACT DOES NOT DICTATE TECHNOLOGY -
THE CHOICE OF HOW TO MEET THE PERMIT LIMITS IS UP TO
THE PERMITTEE. BIOLOGICAL TREATMENT OF ALL FLOWS IS
NOT REQUIRED

Summary: Through numerous EPA materials, including OGC opinions,

+ regulatory preamble, briefs, case law, admissions and correspondence the Agency
readily acknowledges that it does not have the authority to dictate to a
municipality how it should design its plant to meet secondary treatment
requirements, The choice of technology and plant design is up to the discharger
and biological treatment of flows is not required. Thus, it is clear that the Agency
does not possess the authority to preclude or restrict this design practice as long as
applicable effluent limitations are met.
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1. OGC Opiniens: OGC opinions state that EPA is without authority to
prescribe specific plant design or technology. A 1975 opinion notes:

The Congressional history demonstrates that EPA is not to
prescribe any technologies [and that] it is not within
authority of the Regional Administrator to define particular
treatment methods.

Similarly, a 1980 OGC opinion states:

[T1he effluent limitations in the regulations may be met by
the permittee through any lawful means . . ..

¥ % k¥

[The discharger] argues that under the Clean Water Act the
choice of an appropriate control technology to meet
effluent limitation must be left to the regulated industry. 1
agree . ... EPA is precluded from imposing any particular
technology on a discharger.'

2. Regulatory Preamble: The preamble to EPA’s secondary treatment
regulations similarly states that the choice of technology is left to the
permittee. The preamble from the 1980 NPDES regulations notes that:

Permittees may meet their permit limits by selecting any
appropriate treatment equipment or methods . . .

The 1983 preamble states that:

With the exception of the SS adjustment for WSPs [waste
stabilization ponds], the current secondary treatment
regulation itself does not address the type of technology
used to achieve secondary treatment requirements.

3. Case Law: Federal courts have similarly stated that:
[B]y authorizing the EPA to impose effluent limitations

only at the point source, the Congress clearly intended to
allow the permittee to choose its own control strategy.

! In the Matter of the National Pollutant Discharge Elimination System Permit for Blue Plains Sewage
Treatment Plant, Decision of the General Counse! on Matters of Law Pursuant to 40 C.F.R. §125.36(m),
No. 33 (October 21, 1975) at 12-13 and /n re Borden, inc., Decision of the General Counsel on Matters of
Law Pursuant to 40 C.F.R. §125.36(m), No. 78 (Feb. 19, 1980), respectively.

? 45 Fed. Reg. 33535 (May 19, 1980) and 48 Fed. Reg. 52259 (Nov. 16, 1983), respectively.
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and

The [plaintiffs] correctly notes that Congress sought to
avoid requiring specific technologies and instead to
encourage experimentation.

and that EPA cannot

transmogrify its obligation to regulate discharges into a
mandate to regulate the plants or facilities themselves. To
do so would unjustifiably expand the agency’s authority
beyond its power perimeters.

4. EPA Briefs Submitted To Federal Courts: In PMAA et. al. v. Whitman et
al., EPA’s Motion to Dismiss dated October 25, 2002 states:

The ‘secondary treatment’ standards promulgated by EPA
are thus expressed in terms of the limitations that must be
achieved, and do not dictate the type or form of technology
that may be used to attain the limitations.*

Similar statements have been made in subsequent briefs filed in this litigation.

5. Assistant Administrator for Office of Water Letter to Congressman
Gekas: Among various responses to Congressional inquiry, the Assistant
Administrator for EPA’s Office of Water confirmed that biological treatment
is not required:

Do the secondary treatment regulations preclude the
use of non-biological facilities that otherwise meet
secondary treatment objectives?

No. The secondary treatment regulations define minimum
levels of effluent quality for publicly owned treatment
works (POTWs). These requirements are in the form of 7-
day and 30-day average effluent concentrations and a 30-
day average percent removal requirement. With the
exception of alternative requirements for facilities eligible
for treatment equivalent to secondary treatment, the
secondary treatment regulations do not specify the type of

® AISIv. EPA, 115 F.3d 979, 996 (D.C. Cir. 1997); Rybachek v. United States EPA, 904 F.2d
1276, 1298 (9" Cir. 1990) and NRDC v. EPA, 859 F.2d 156, 170 (D.C. Cir. 1988), respectively.

* EPA Motion to Dismiss Plaintiffs’ and Intervenor’s Complaints and Memorandum of Points and
Authorities in Support Thereof at 6, filed in Pennsylvania Municipal Authorities Association et. al., v.
Whitman et. al. {D.D.C. Case No. 1-02-01361) (hereinafter PMA4 v. Whitman).
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treatment process that must be used to meet secondary
treatment requirements nor do they preclude the use of
non-biological facilities. (Emphasis added.)’

6. EPA Admissions in PMAA v. Whitman: EPA’s January 31, 2003
Admissions state that the secondary treatment regulations were not intended to
require all flows to be processed through biological treatment:

EPA admits that after having made reasonable inquiry, it
has not located to date any documents in the record for the
secondary treatment rule that show that 100 percent of all
flows must be processed through biological treatment. 6

CONCLUSION: Since 1975, EPA has been clear that the choice of technology
for meeting applicable effluent limitations is up to the permittee. Biological
treatment is not required to be used by municipal facilities to treat any or all of the
incoming wastewater flow,

B. SECONDARY TREATMENT REGULATION NEVER INTENDED
TO RESTRICT BLENDING AS AN ACCEPTABLE METHOD TO
PROCESS PEAK FLOWS

Summary: A review of the rulemaking record pertaining to the secondary
treatment regulation indicates that EPA never intended for such regulation to
restrict blending. EPA Freedom of Information (“FOIA”) responses and
admissions in the federal lawsuit reflect such conclusion.

1. EPA FOIA Response: EPA’s April 5, 2002 response states:

There is no information on the record to the secondary
treatment regulation that indicates that EPA considered
restricting the practice of blending primary treated peak
flows with other flow receiving biological treatment as a
wet weather flow management option for achieving
compliance with secondary treatment effluent limitations.
As stated above, in general the secondary treatment
regulation itself does not address the type of technology
used to achieve secondary treatment requirements.

* % % %

* March 2, 2001 letter from Diane Regas, Acting AA, Office of Water, to the Honorable George W. Gekas.

SEPA’s Responses to Plaintiffs’ First Requests for Admissions, § 26 at 17, filed in PMAA4 v. Whitman.
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EPA has no documents showing that 100 percent of all
flows must be processed through biological treatment. 7

2. EPA Admissions in PMAA v. Whitman: EPA’s January 31, 2003
Admissions in PMAA v. Whitman state that EPA never intended to restrict
blending:

EPA admits that after reasonable inquiry it has not as of
this date located any information within the record to the
secondary treatment regulation that EPA specifically
considered restricting the practices of blending primary
treated peak flows with other flows receiving biological
treatment as a wet weather flow management option for
achieving compliance with secondary treatment
regulations. ®

CONCLUSION: The secondary treatment regulation was never intended to
restrict blending. If blending is not restricted by the secondary treatment
regulation, the remaining issue is whether blending is restricted by the bypass
regulation.

C. PROCESSING OF PEAK FLOWS IS A RECOGNIZED LIMITATION OF
BIOLOGICAL TREATMENT - BLENDING IS A LONG-STANDING
ACCEPTED ENGINEERING SOLUTION TO HANDLE PEAK WET
WEATHER FLOWS

Summary: EPA and other industry standard documents indicate that blending is
a long-accepted engineering solution to avoid washing out or over-sizing
biological systems. It is a standard engineering practice that has been used in
designing POTW for decades.

1. EPA FOIA Response: The FOIA response indicates that severe problems
can occur if blending is prohibited and a municipality is required to run 100%
of peak wet weather flows through its biological system:

EPA has information from Water Environment Manuals of
Practice that provide that:

¢ [Wlhere peak flows approach or exceed the design capacity of
a treatment plant they can seriously reduce treatment
efficiency. [Footnote omitted.]

7 April 5, 2002 FOIA response of EPA’s Office of Wastewater Management to John Hall at 2-3,

® EPA’s Responses to Plaintiffs’ First Requests for Admissions in PMAA. v. Whitman, 30 at 20.
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o Activated sludge systems are particularly vulnerable to high
volume peak flows. Peak flows that approach or exceed
design capacity of an activated studge unit shift acration basin
solids inventory to the clarifiers and can lead to excessive
solids losses (i.e., wash out the biological mass necessary for
treatment). {Footnote omitted.]

» [T)f'the clarifier experiences excesses loss of solids, treatment
efficiencies can be lowered for weeks or months until the
biological mass in the aeration basin is reestablished . . . .

¢ There are a number of design and operational options routinely
employed by POTW:s to handle peak wet weather flows
without an excessive loss of solids from the clarifiers.
[Footnote omitted.] These include utilizing the full capacity of
the biological treatment unit and providing primary treatment
for additional flows where primary treatment capacity exceeds
the capacity of the biological unit. Excess flows receiving
primary treatment are typically either discharged directly to
receiving waters, with or without disinfection, or recombined
with the effluent from the biological unit, disinfected and
discharged.®

2. EPA FACA Report: An EPA contractor studying peak excess flow
treatment facilities observed the adverse impact of forcing all flows through a
biological system:

POTW efficiency — The highest rate of wastewater flow to
treatment plants typically occurs during large wet weather
events. High rate flows that exceed the design capacity of a
treatment plant can reduce treatment efficiency or make
biological treatment facilities inoperable (e.g., wash out the
biological mass necessary for treatment). '°

3. EPA Branch Chief’s Meeting Handout: The handout summarizes:

» Biological treatment units lose efficiency and may become
unstable as flow rates increase and loadings vary. High
flows can wash out biomass. '}

* April 8, 2002 FOIA response of EPA’s Office of Wastewater Management to John Hall at 3-4.

Y Performance of Peak Excess Flow Treatment Facilities Serving Sanitary Sewer Collection Systems,
Draft, SAIC (Oct. 14, 1999) at 12.

"' NPDES Branch Chiefs* Meeting, Recombination/Blending of Peak Wet Weather Flows at POTWs, from
Jeff Lape, OWM, circa March 2001,
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4. EPA Contractor Study: An EPA contractor concluded that a prohibition on
blending would have the effect of transforming treated effluent (meeting
permit limits) into untreated overflows:

Under dry weather flow scenarios, most POTW provide at
least biological treatment of all flows that enter the plant.
At some treatment facilities, combined sewer overflow
occur in the collection system as soon as the biological
capacity at the treatment works is exceeded. Under wet
weather diversion operation, POTWs provide biological
treatment up to the point where the capacity of the
biological treatment units are exceeded. Under this
scenario, the facility provides primary treatments for all
flows, including flows that do not get biological treatment.
The flows diverted around the biological units is then
combined with flows receiving biological treatment to
create the single discharge from the plant. The quality of
the blended POTW discharge must still meet permit
limitations, so there are practical limits as to how much
flow can be diverted around biological units. Overall,
diversions around biological units provides for treatment of
flows that would otherwise.receive no treatment and simply
overflow at locations upstream of the POTW. ?

5. AMSA Survey: Fifty percent of AMSA members indicate that they are
designed to blend. If blending were prohibited, the percentage of AMSA
members indicating the likely outcome(s) is as follows:

31% - bypass of raw sewage from headworks

29% - surcharging in the collection system

14% - basement flooding

40% - wash-out of biomass and solids from the treatment facility

44% - decreas?gi treatment efficiency and possible exceedance of permit
limits.

6. EPA Contractor Study: An EPA contractor studying the issue of blending in
2001 stated:

As of this time, a number of States allow or encourage wet
weather diversions for POTWs serving combined sewers

¥ Assessment of Costs and Pollutant Loads Jor Various Management Scenarios at POTWs Serving
Combined Sewer Systems, Tetra Tech Draft, January 2001 (hereinafter Tetra Tech Report) at 1.

B June 29, 2001 E-mail from Greg Schaner (AMSA) to Kevin Weiss, OWM.
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and provides advanced primary treatment to much of its
overflows.

7. Historical Design Manuals: Technical design manuals reflect that blending
is an accepted engineering approach to address peak wet weather flows.
Statements include:

The design of the wastewater treatment system shall
include provisions for bypassing around each operation.
The bypassing system . . . shall be designed to provide
control of the diverted flow such that only that portion of
the flow in excess of the hydraulic capacity of the units in
service need be bypassed . . . .

8. EPA Value Engineering Publication: A 1977 publication indicates that
plant designs and construction grants approved by EPA incorporate blending
to process peak wet weather flows. !

CONCLUSION: Processing peak wet weather flows is a well-documented
problem for biological treatment processes that can adversely impact plant
performance. Blending is historically a widespread accepted engineering practice
that has been encouraged by EPA Regions and States to address peak flows and
protect the biological system. A prohibition on blending would result in
permittees that are currently treating and in compliance with effluent limitations
being forced to bypass raw sewage, wash-out biological systems, or otherwise
adversely affect the treatment plant efficiency and/or environment.

D. SECONDARY TREATMENT STANDARDS NOT INTENDED TO
ADDRESS PATHOGENS

Summary: Environmental groups are asserting that biological treatment is
intended to remove pathogens and that, by allowing municipalities to blend, the
pathogen reduction intended by secondary treatment is not being accomplished. In
direct contrast to such assertion, EPA specifically determined in 1976 that
secondary treatment should not be the basis for regulating pathogens. If regulation
is to be needed to address pathogens, then States could impose water quality
standards and disinfection, as necessary.

" Tetra Tech Report at 9.

¥* Technical Bulletin — Design Criteria for Mechanical, Electric, and Fluid System and Component
Reliability, USEPA (1974)211.5 at 17-18.

% Value Engineering, “Case Studies and Formats for Proposals and Reports, A Supplement to the Value
Engineering Workbook for Construction Grant Projects,” USEPA, (June 1977).
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1. Secondary Treatment Regulatory Preamble: Prior to 1976, the secondary
treatment standards contained a fecal coliform requirement. Biological
treatment, however, was recognized as having some incidental removal but that
chlorination would be required to meet the fecal standard. In preamble to
secondary treatment rulemaking, EPA stated:

Biological secondary treatment processes, as well as
comparable physical/chemical treatment processes,
accomplish a certain degree of reduction in the number of
pathogenic organisms found in domestic wastewater (as
normally indicated by the level of fecal coliform bacteria)
through natural die-off and solids removal. These
removals, however, are incidental and generally result in
fecal coliform bacteria concentrations which are at Jeast an
order of magnitude greater than those required for
secondary treatment by 40 CFR Part 133 [i.e., geometric
mean for thirty days shall not exceed 200 per 100
milliliters].

and

The fecal coliform bacteria limitations in 40 CFR Part 133
were, in essence, a requirement for continuous disinfection
of wastewater effluents from POTW’s and fecal coliform
bacteria were the measure of the effectiveness of the
disinfection process.”” (emphasis supplied).

2. Secondary Treatment Regulatory Preamble: In 1976 when EPA removed
fecal coliform requirements from the secondary treatment regulations, EPA
determined that any disinfection requirements would more appropriately be
regulated under State water quality standards.

In recognition of more recent information, it is now felt that
it is environmentally sound to establish disinfection
requirements for domestic wastewater discharges in
accordance with water quality standards promulgated
pursuant to section 302 and 303 of the Act, and associated
public health needs.

In proposing the deletion of the disinfection requirements
from 40 CFR Part 133 and recommending reliance on
water quality standards, the EPA made an assessment of the

17 40 Fed. Reg. 34522 (August 15, 1975) and 41 Fed. Reg. 30787 (July 26, 1976), respectively.
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State standards relating to wastewater disinfection. It was
determined that virtually all of the States and Territories
have water quality related regulations pertaining to the
disinfection of wastewater and that public health was
adequately being maintained."®

CONCLUSION: Secondary treatment standards do not address pathogens. If
pathogen reduction were necessary, disinfection, not biological treatment, would be
the primary means to achieve such objective. Regulation of pathogens would be
undertaken in state water quality standards, as appropriate.

IL. BYPASS RULE DOES NOT RESTRICT BLENDING

A. BYPASS REGULATION DOES NOT RESTRICT CHOICE OF PLANT
DESIGN OR ADD REQUIREMENTS BEYOND THOSE IMPOSED BY
SECONDARY TREATMENT EFFLUENT LIMITATIONS

Summary: A review of the rulemaking record pertaining to the bypass
regulation, as well as the underlying intent behind the promulgation of the bypass
regulation, reflects that this regulation was never intended to restrict blending.
Such conclusions are set forth in EPA FOIA responses, regulatory preamble, EPA
briefs, case law, and EPA admissions in PMAA v. Whitman.

1. Regulatory Preamble Identifies Intent of Bypass Rule: A review of the
preamble to the bypass regulation reflects that it was intended to (a)
justify/provide a defense to certain noncompliance and (b) require operation
of the treatment plant as designed. The 1984 preamble states that:

The bypass provision was intended to accomplish two
purposes. First it excused certain unavoidable or justifiable
violations of permit effluent limitations, provided the
permittee could meet the bypass criteria. Second, it
required that permittees operate control equipment at all
times, thus obtaining maximum pollutant reductions

consistent with technology-based requirements. (Emphasis
added.)

Moreover, under the bypass rule EPA specifically determined that the
permittee can design and operate the plant to dispense with some unit
processes under certain conditions:

Any variation in effluent limits accounted for and
recognized in the permit which allows a facility to dispense

1% 41 Fed. Reg. 30789 (July 26, 1976).

10
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with some unit processes under certain conditions is not
considered a bypass.

The 1988 preamble acknowledged that the bypass provision does not impose
requirements beyond that set forth in the underlying technology-based
requirement:

In this case, however, because the bypass provision merely
‘piggybacks’ existing requirements, it does not itself
impose costs that have not already been taken into account
in development of categorical standards. (Emphasis
added.)”

2. Bypass Regulatory Preamble Regarding No Limitation on Technological
Choices: The preamble states that the bypass regulation, like the secondary
treatment rule, was not intended to limit the permittee’s choice of technology:

The bypass provisions does not dictate how users must
comply because it does not dictate what . . . treatment
technology the user must install. 2°

3. EPA Briefs Submitted To Federal Courts: The EPA brief in the 1980°s
challenge to the bypass regulation (i.e., NRDC case) states that the bypass
regulation does not dictate technology and that the intent is for the plant to be
operated as designed — recognizing that some units may be designed to run
only in specified instances:

The regulation is intended to ensure that, in general,
permittees continue to operate the treatment systems that
have been installed to meet effluent limitations.

* ok & K

The specific ‘technology’ that the Agency is accused of
dictating is “full operation of the treatment system.’
However the regulation imposes no limits on the
permittee’s choice of treatment technology and therefore
does not “dictate technology’ . . .. [Tlhe regulation
requires only that, except for ‘essential maintenance,’ the
equipment that the permittee has selected will be operated

1% 49 Fed. Reg. 38036-37 (September 26, 1984) and 53 Fed. Reg. 40609 (Oct. 17, 1988), respectively.

%053 Fed, Reg. 40609 (Oct. 17, 1988).
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... [Wlhat the Agency originally intended, and still
intends, is to ensure ‘proper pollution control through
adequate design operation and maintenance of treatment
facilities.” ‘Design’ operation and maintenance are those
requirements developed by the designer of whatever
treatment facility a permittee uses. The bypass regulation
only ensures that facilities follow those requirements. Ir
imposes no specific design and no additional burdens on a
permittee. If the facility is required to use scrubbers two
times a day, the bypass regulation does not require the
facility to run scrubbers twenty-four hours per day.
(Underlining in original. Emphasis added in italics.)*!

4. Case Law: The U.S. Court of Appeals upheld EPA’s bypass regulation
interpretation presented in its brief, indicating that it only requires operation of
the treatment system as designed:

The bypass regulation does not, in fact, dictate that a
specific treatment technology be employed; instead, the
regulation requires that a system be operated as designed
(Emphasis added)

and “bypassing” is defined as shutting off a treatment process and “coasting”
when the facility is in compliance

5. EPA FOIA Respounse on Scope of Bypass Rule: The April 8, 2002 FOIA
response states:

EPA has no documents from the promulgation of the
bypass provisions that indicate that the bypass rule was
intended to preclude the use of blending as a wet weather
flow management option. *

6. Assistant Administrator for Office of Water Letter to Senator Frist: In
response to Senator Frist’s inquiry, the EPA response provides:

Has EPA ever completed any regulatory analysis
regarding the cost impact and environmental benefits of
a blending prohibition? (Bold in original.)

! EPA brief submitted in NRDC v. EPA, 822 F.2d 104 (D.C. Cir. 1987) at 182, 189-190.
22 NRDC'v. EP4, 822 F.2d 104, 123 (D.C. Cir. 1987).

 April 8, 2002 FOIA response of EPA’s Office of Wastewater Management to John Hall at 1.
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... EPA did not conduct a formal analysis of the national
costs or environmental impacts of alternative regulatory
frameworks for addressing peak wet weather flows at
POTWs when conducting the regulatory analyses that were
applicable at the time when EPA promulgated the bypass
regulation.?

7. EPA Admissions in PMAA v. Whitman: EPA’s January 31, 2003
Admissions in PMAA v. Whitman state:

EPA admits that it has not issued a Federal Register notice
specifically stating that blending is prohibited at POTWs, *

CONCLUSION: The bypass regulation was never intended to restrict blending
as a design practice to process peak wet weather flows. It merely requires the
permittee to operate its plant as designed and fully utilize its treatment process
rather than turning off the unit and coasting. As the bypass rule admittedly
imposes “no additional burdens,” beyond categorical requirements, it is clearly
improper to interpret the rule to restrict blending.

B. EPA HISTORICAL IMPLEMENTATION ADMITS THE BYPASS
REGULATION DOES NOT RESTRICT BLENDING

Summary: As a generally accepted engineering practice, blending has
historically been grant funded by EPA and included in NPDES permits.
Moreover, EPA has historically interpreted the bypass regulation as not
precluding blending.

1. Construction Grants Program Authorized Blending: EPA statements
regarding grants include its 2002 FOIA response:

EPA allowed the use of federal funds under the
Construction Grants Program to build facilities that were
designed to blend effluent from primary treatment
processes with effluent from biological treatment processes
during peak wet weather events . . . .2

2. Permits Authorized Blending: EPA documents regarding permitting of
blending include:

# March 7, 2001 letter from Diane Regas, Acting AA for Water, to Senator Frist at 4,
L EPA’s Response to Plaintiffs’ First Requests for Admissions in PMAA. v. Whitman, § 14 at 9.

* April 5, 2002 FOIA response of EPA’s Office of Wastewater Management to John Hall,

13
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a. EPA Branch Chief’s Meeting Handout: The handout states:

- Some NPDES authorities have allowed this design and
operation. In some cases, permit compliance is based on
flows after blending. Of these, some have addressed issue
in permits and some have not.”’

b. EPA Region I Approval of Blending: EPA Region I guidance provided
to States and the regulated community provides:

EPA has determined that if a POTW discharges combined
primary/secondary effluent which will achieve the
numerical limitations contained {in] the community’s
NPDES permit, the community is not required to obtain a
CSO related bypass authorization. **

c. EPA Region Il/Approved NPDES States Approval of Blending: A
letter from EPA Region II states:

Regarding the topic of blending effluent, the State of New
York has authorized by permit some public-owned
treatment works to blend peak wet weather flows with
treated effluent before discharge. The State of New York is
the authorized permitting authority . . . 2

d. EPA Region V/Approved NPDES States Approval of Blending: Ane-
mail from Ohio EPA indicates that many Ohio municipalities have been

approved to blend based upon EPA’s historical interpretation:

This interpretation [7.e., prohibiting blending by EPA
enforcement] was a complete surprise to us (at least me). 1
was aware of many wwips that split flows with one part
receiving up to tertiary treatment and another part receiving
less than full secondary, with blending to meet secondary.
(Emphasis added.)*

3. EPA Draft CSO Policy Confirmed Blending Not a Bypass: EPA
specifically stated in the draft 1992 CSO policy, which was public noticed in

¥ NPDES Branch Chiefs’ Meeting, Recombination/Blending of Peak Wet Weather Flows at POTWs, from
Jeff Lape, OWM, circa March 2001,

* Draft CSO Related Bypass Application Guidance at 1-1.
? December 20, 2001 letter from Walter Andrews, EPA Region I, to John Hall.

* May 29, 2001 E-mail from Bruce Goff, Ohio EPA, to Peter Swenson, EPA Reg. V.
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the Federal Register and signed by the Assistant Administrators for EPA’s
water and enforcement offices, that:

Under EPA regulations, the intentional diversion of waste
streams from any portion of a treatment facility, including
secondary treatment, is a bypass. For a POTW a bypass
does not refer to flow or portions of flows that are diverted
Jrom portions of the treatment system but that meet all
effluent limits for the treatment plant upon recombining
with non-diverted flows prior to discharge. (Emphasis
added.)”

The final CSO policy is silent regarding blending. It did, however, state that
there are no significant changes from the draft 1992 policy.*? Furthermore, an
EPA FOIA response confirms that no negative comments were received on
the above-cited blending statement in the draft CSO policy and that the
language was not removed to impose a prohibition on blending.**

4. EPA 1997 OWM Letter: EPA’s Office of Wastewater Management
(“OWM™) stated:

[TThe National Pollutant Discharge Elimination System
(NPDES) regulations provide sufficient flexibility for
permit writers to account for the designed-in intentional
diversion of wastewater around a treatment unit without
triggering bypass in special or unique situations when
writing permits.

*! Draft Combined Sewer Overflow Control Policy, USEPA (Dec. 18, 1992) at 24; Notice of Availability
of EPA’s draft guidance document signed by LaJuana Wilcher (Assistant Administrator for Water) and
Herbert H. Tate, Jr. (Assistant Administrator for Enforcement) entitled “Combined Sewer Overflow
Contro] Policy,” 58 Fed. Reg. 4994 (January 19, 1993).

*2 The final CSO policy states:

The public comments were largely supportive of the draft Policy. EPA received
broad endorsement of and support for the key principles and provisions from
most commenters. Thus, this final Policy does not include significant changes
to the major provisions of the draft Policy, but rather, it includes clarification
and better explanation of the elements of the Policy to address several of the
questions that were raised in the comments.

59 Fed. Reg. 18688 (April 19, 1994).
* January 2, 2002 Freedom of Information Act response from EPA to Hall & Associates.

* March 12, 1997 letter from James Pendergast, EPA Headquarters Office of Water, Permits Division, to
Lial Tischler.
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5. EPA 1999 OWM Letter to EPA Region V: EPA OWM concurs with a
Region V draft letter confirming that blending is not an illegal bypass. The
Region V letter with which OWM agreed provides:

If the permit writer includes in the permit an explicit
recognition of this differential treatment [i.e., blending],
and if the treatment facility is operated in accordance with
the treatment facility’s design for providing treatment
during peak flow conditions, any rerouting/recombination
that occurs during such conditions would not constitute a
diversion from the “treatment facility,” and so would not
constitute a “bypass.”*

6. Assistant Administrator for the Office of Water Letter to Senator Frist:
In response to Senator Frist’s inquiry, the EPA response provides:

Has EPA ever completed any regulatory analysis
regarding the cost impact and environmental benefits of
a blending prohibition? (Bold in original.)

EPA believes that NPDES permitting authorities have
considerable flexibility through the NPDES permitting
process to account for different peak flow scenarios that are
consistent with generally accepted good engineering
practices and criteria for long-term design. As such,
NPDES permitting can account for blending. As described
above, blending may be approved. 3

CONCLUSION: Blending is a practice which historically has been grant funded
by EPA, included in NPDES permits, and allowed under applicable regulations.
Responses from OWM regarding specific projects, as well as EPA’s
contemporaneous interpretation set forth in the draft CSO policy, uniformly
reflect that blending is not restricted by the bypass regulation.

IIl. A BLENDING PROHIBITION WOULD IMPOSE MULTI-BILLION
DOLLAR COSTS UPON MUNICIPALITIES

A. BYPASS REGULATION DOES NOT IMPOSE ANY ADDITIONAL COSTS
UPON THE REGULATED COMMUNITY

35 Draft letter from Tinka Hyde, Acting Director, Water Division, Indiana Department of Environmental
Management, attached to April 15, 1999 Memorandum from Tinka Hyde to Michael B. Cook, Director,
EPA Office of Wastewater Management, entitled “Request for Concurrence with Recombination Letter”
(WN-161).

3 March 7, 2001 Letter from Diane Regas, EPA Acting Assistant Administrator for Water, to Senator Frist
at4.
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Summary: EPA has consistently stated that the bypass rule is intended to impose
no additional costs upon the regulated community. These statements have been
made by EPA in the preamble accompanying promulgation of the bypass
regulation, EPA briefs, EPA FOIA response after reviewing the bypass
rulemaking record, and other documents.

1. Bypass Rule Not Intended to Impose Additional Costs: EPA’s preamble to
the bypass regulation states:

In this case, however, because the bypass provision merely
‘piggybacks’ existing requirements, it does not itself
impose costs that have not already been taken into account
in development of categorical standards.*’

2. EPA Briefs Submitted To Federal Courts: In its circa 1986 briefto the
D.C. Court of Appeals responding to a challenge to the bypass regulation,
EPA stated:

{Iln promulgation an effluent guideline limitations or
establishing a BPJ limit, the Agency counsiders fully the
costs of operating treatment systems to the extent assumed
by the bypass regulation. Thus, the bypass regulation itself
imposes no costs. *® [Emphasis added.]

3. EPA FOIA Response: EPA’s April 5, 2002 FOIA response states:

EPA has no documents indicating the cost impacts of
prohibiting the use of blending at POTWs to manage peak
wet weather flows that were used in the development of the
secondary treatment regulations or the bypass regulations.3 o

4. EPA Admissions in Pending Lawsuit: EPA’s January 31, 2003 Admissions
in PMAA v. Whitman state that EPA never considered the costs in
promulgating the regulations:

EPA admits that after reasonable inquiry that it has not as
of this date located any documents from the administrative
record related to the secondary treatment regulations and

% 53 Fed. Reg. 40609 (Oct. 17, 1988),
* EPA brief submitted in NRDC v. EPA, 822 F.2d 104 (D.C. Cir. 1982) at 194-95,

% April 5, 2002 FOIA response of EPA’s Office of Wastewater Management to John Hall at 3.



68

the bypass regulations in which EPA formally analyzed the
national cost of prohibiting the use of blending . . . .

EPA admits that after reasonable inquiry it has not as of
this date located any documents in the record for the
secondary treatment rule that provide an estimate of costs
associated with ensuring that biological treatment is sized
to process all peak wet weather flows under all conditions.*

CONCLUSION: The bypass rule is not intended to impose any costs upon the
regulated community beyond that already imposed by the imposition of secondary
treatment standards.

BILLIONS OF DOLLARS IN COSTS ARE ASSOCIATED WITH
REGULATING BLENDING UNDER THE BYPASS RULE

Summary: Notwithstanding the fact that the bypass rule was not intended to
impose any additional costs upon the regulated community, restricting blending
under the bypass rule would have the effect of imposing hundred of billions of
dollars of costs upon municipalities. EPA has undertaken various cost estimates
associated with the impact of now subjecting blending to the bypass prohibition.

1. EPA Cost Estimates of Blending Restriction: A 2002 cost estimate by an
EPA contractor estimates a prohibition on blending would range for CSOs
from $9.1 billion (if POTWs increased wet weather storage) to $79.2 billion
(if POTWs were to double secondary treatment capacity) and for SSOs range
from $13.4 billion (if POTWs increased wet weather stora§e) to $52.8 billion
(if POTWs were to double secondary treatment capacity). !

™)

OECA Cost Estimates: A February 2003 evaluation of costs by the EPA
Office of Water and Office of Enforcement and Compliance Assurance
(“OECA”™) to eliminate bypasses by construction, rather than allowing
blending, for four municipal cases indicates an average cost of approximately
$69 million per municipality.*

“EPA’s Responses to Plaintiffs’ First Requests for Admissions in PMAA. v. Whitman, 9125, 29 at 16, 19.

! Draft National Cost Impact Analyses, prepared by LimnoTech (EPA contractor), Feb. 3, 2002.

2 Incremental Costs for Bypass Elimination Based on Case Settlements and Judgements (Draft 02/07/03).
The OECA cost estimates indicate for four municipalities a total cost of $275 million.
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3. EPA $200 Billion Dollar Cost-Estimate: More recent cost-estimates from

EPA Headquarters estimated that a national prohibition on blending would

likely cost municipalities at least $167 billion - $213 billion dollars.®®

CONCLUSION: Well over a hundred billion dollars of costs would be imposed
by subjecting blending to the bypass rule although it is clear from the rulemaking
record and EPA historical implementation and practice that such result was never
intended.

SUMMARY

A review of EPA correspondence, OGC opinions, regulatory preamble, EPA
briefs, case law, admissions, and historical practice, clearly establish that:

The Clean Water Act does not provide EPA authority to dictate how a plant
may be designed to achieve effluent limits.

The choice of technology for meeting secondary treatment standards is up to
the permittee. Biological treatment of all flows is not required.

In promulgating the secondary treatment rule EPA never intended to restrict
blending.

The secondary treatment standards do not address pathogens. If pathogen
reduction were necessary it would be required by state water quality
standards. Disinfection, not incidental biological treatment, would be the
means to reduce pathogens.

The bypass regulation does not impose any additional costs or burdens beyond
that established by the secondary treatment rule and did not itself restrict
blending.

The bypass rule does not restrict how a plant may be designed to achieve
permit limits but is intended to require the permittee to operate its plant as
designed. Blending provides for full utilization of the plant process abilities
under difficult operating conditions.

A restriction on blending would have detrimental impacts on biological
systems resulting in increased overflows and process upsets.

Blending is a long-accepted engineering solution for cost-effectively treating
peak wet weather flows. It has been grant funded, included in NPDES
permits, and otherwise approved by EPA Regions and approved NPDES
States. ‘

® Estimate of Additional Costs for POTWs if Blending is not Allowed, EPA OWM, circa Feb. 2003.
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Hundreds of billions of dollars in costs would be imposed on municipal
entities by applying the bypass prohibition to blending.

Interpreting existing rules to restrict or preclude blending would be a major
change in rule interpretation requiring formal compliance with
APA/Unfunded Mandates Act provisions and, in any event, plainly exceed the
authority granted by Congress to EPA under the Clean Water Act.

20
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Tell EPA To Keep Sewage Out Of Our Waters Petition Page 1 OI 3
ATTACHMENT 2

yore
December 17, 2003

We the undersigned, endorse the following petition: T~y
Tell EPA To Keep Sewage Out Of ? SavEOQURENVIRONMENT . ORG
our Waters ] o Coxbteon oz stk AN

Target: The Honorable Michael Leavitt U.S. Environmental
Protection Agency
Sponsor: SaveQurEnvironment .org

Sewage does not belong in our water! = SIGNATURES: 15,964

Millions of Americans get sick every year from = GOAL: 10,000
contact with inadequately treated sewage that
ends up in water that we drink or swim in.
Pathogens in sewage-contaminated waters can

cause gastrointestinal and respiratory ilinesses, dysentery and
hepatitis. Children, the elderly and those with weakened immune systems are most
likely to get sick.

» DEADLINE: Ongoing ...

The Clean Water Act requires that raw sewage be treated to remove dangerous viruses
and parasites before it is discharged into streams, lakes and drinking water sources. But
on November 3rd, the Environmental Protection Agency proposed a new policy that
would aliow sewage to be discharged during rainstorms without this treatment. The
proposal would increase the amount of bacteria, viruses and parasites discharged into
recreational waters and drinking water supplies, where they would make more people
sick.

Take Action! By signing this petition, official comments will be sent to the EPA on your
behalf. Thank yout
..... See full petition below

STEP 1. Enter your name:

[j Display in public list as "Anonymous”

MOST RECENT 25 of 15,964 SIGNATURES E-maii this petition to your friends.
Tell the Administrator why we
Number Date Name City State should not alter the Clean Water
Act:
15,964 11:54 am PST, Dec 17 Kat tongmont  CO
Lindgren
15,963 11:46 am PST, Dec 17 John R. Martinsburg WV We own property in Elizabeth City, North
Peacher Carolina. There have been, and continue to be

raw sewage leaks inta the Pasquotaak River
there. The sewage goes directly into the River,
then the Sound, then the Atlantic Ocean. We
have contacted your offices before on this
matter and you have refered us to a North
Carolina Agency, which daes nothing. Please
clean up this environmental hazard with haste!
15,962 11:18 am PST, Dec 17 Anonymous Flint M1

15,961 11:00 am PST, Dec 17 Kathy Colonial VA

file://C:\Documents and Settings\jhall HALL-ASSOCIATES\Local Settings\Temp\Tell EP...  4/6/2005
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Tell EPA To Keep Sewage Out Of Our Waters Petition rage £ 012

Hardison Beach

15,960 10:41 am PST, Dec 17 April pendleten OR LIFE!
Graham

15,959 10:26 am PST, Dec 17 Kristi Suggs Lancaster SC

15,958 9:44 am PST, Dec 17 silvana timmins - Plumbing invented by Romans and we have
Jjasaitis been suffering ever since.. Rudyard Kipling

recounts the sweet aroma of the dung heaps,
How barabric to put waste products into our
water. Should we not be using our waste
products for something eise. Even the bible
refers to this vast evil expelled from our
bodies. Go Figure, They knew back then ehat
would be our our downfall thousands of years

later.
15,957 9:41 am PST, Dec 17 Bruce Buffalo NY We must raise the importance of protecting
Coleman our precious resources to "critical®, ItiS a

matter of security.
15,956 9:37 am PST, Dec 17 Kassandra Fullerton CA

Tribble

15,955 9:16 am PST, Dec 17 paul volero Tampa FL.

15,954 7:38 am PST, Dec 17 Lynn Potomac Mo
Whitney

15,953 7:21 am PST, Dec 17 julie hatch  redcar e

15,952 6:44 am PST, Dec 17 James Orr  Fairfield TX You gotta be kidding

15,951 6:06 am PST, Dec 17 Marie Hyde Park  MA This is a no brainer. Sewage does not belong
Alabiso in our waters,

15,950 4:58 am PST, Dec 17 Brenda Winter FlL. Ciean water is essential to the health of this
Hofrejter Park, planet and ali its inhabitants.

15,949 1:51 am PST, Dec 17 rhonda mesquite ™
mecdougat

15,948 1:02 am PST, Dec 17 Devi Welch- North IN QOur water is much more important than bush
Norris Vernon and his big oil company cronies!

15,947 11:56 pm PST, Dec 16 Ashiee isla Vista CA
Johnson

15,946 11:54 pm PST, Dec 16 Theresa G, Merrillville  IN TO THE ADMINISTRATCR...WOQULD YOU
Torres DRINK WATER WITH SEWAGE?

15,945 11:18 pm PST, Dec 16 Victoria Victorville CA Stop the anti-environment appointed
Shannon Administration of Rove/Bush

15,944 7:02 pm PST, Dec 16 jesse santa ana CA
philpot

15,943 6:54 pm PST, Dec 16 Anonymous San CA

Francisco

15,942 5:36 pm PST, Dec 16 Sheree L. Moreno CA
Tribble Valiey

15,941 4:57 pm PST, Dec 16 Rachael Marietta GA

McCrum
15,940 3:44 pm PSY, Dec 16 Charles ©. Conway AR I don’t want to drink sewage any more than [
Redditt want to drink arsenic (remember one of Bush's

first environmental proposals?). Bush
continues his attack on the environment as
demonstrated by his abandonment of Kyoto,
his evisceration of the Clean Air act thru
converting new source review into a loophole,
and stuffing the energy bill full of pork for big
oil and coal.

Tell EPA To Keep Sewage Out Of Our Waters
The Honorable Michaet Leavitt

U.S5. Environmental Protection Agency

1200 Pennsyivania Ave, NW

Washington, D.C. 20460

file://C:\Documents and Settings\jhall HALL-ASSOCIATES\Local Settings\Temp\Tell EP...  4/6/2005
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Tell EPA To Keep Sewage Out Of Our Waters Petition rage o oo

Subject: Keep inadequately treated sewage out of our waters
Dear Administrator Leavitt:

1 urge you to drop the proposed policy that would aliow sewage treatment plants to routinely discharge
inadequately treated sewage during rain events, The proposed policy would increase the amount of bacteria,
viruses and parasites discharged into the nation's recreational waters and drinking water supplies.

The EPA’s proposed policy (which it calls “blending”) would mix together treated and largely untreated
sewage before discharge. Blending is dangerous because it would aliow sewage-infested wastewater to be
discharged without removing most of the pathogenic organisms and other poilutants. The proposed policy
would allow blending even when feasible alternatives exist, such as such as constructing additionat capacity
or storing sewage until it could be fully treated.

More than half of all waterborne disease outbreaks in the U.S. in the past 50 years were preceded by heavy
rainfall, Pathogens in sewage-contaminated waters can cause gastrointestinal and respiratory ilinesses,
dysentery and hepatitis, conditions that can be life threatening for children, the elderly and those with
weakened immune systems,

Discharges of untreated and inadequately treated sewage in [name state or community] cause beach
closures, algal blooms, waterborne iliness, and other environmental and public heaith harms. The Ciean
Water Act requires sewage to receive effective treatment before it is discharged into streams, lakes, and
coastal waters,

1 urge you to abandon this seriously misguided propdsal, and instead protect Americans' health by requiring
effective sewage treatment at all times.

Sincerely,

Carbon Copy:
Att'n: Docket # OW-2003-0025 Environmental Protection Agency, Water Docket Email: OW-
Docket@epa.gov

To the Top/Sign Petition

E-mail this petition to vour friends,

Note: This Tell EPA To Keep Sewage Cut OF Our Waters petition was itted by SaveQurEnvironment .org.
ThePetitionSite.com is a free service provided to help concerned citizens rally support for issues they believe In. The
opinions expressed by this petition da not necessarily reflect the views and opinions of ThePetitionSite,com or
Care2.com. There is no express or implied endorsement of this petition nor any newsletter offers (except those from
Care2.com) by Care2.com, Inc, ThePetitionSite.com, or our sponsors. If you believe this system is being abused,
please send a message with the title and URL of this petition to support@earth.care2.com. If you disagree with the
opinions of this petition, speak out in the Care2 discussion boards.

Questlans about this petition? Contact the petition sponsor: SaveQurEnvironment .org
Questions about thePetitionSite.com? Visit our FAQ page.

Home | Create a Petition { Discuss a Petition | Questions | Contact | Terms of Service
Learn How to Contribute More

We are a non-partisan organization, dedicated to providing you & voice to the world,
Powered by ® 2003 CareZ.com,Ing.

file://C:\Documents and Settings\jhall. HALL-ASSOCIATES\Local Settings\Temp\Tell EP...  4/6/2005
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‘\“eo Sr,;,é~ .
g QI;_ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
RN
% M E WASHINGTON, D.C. 20480
%L ﬂaﬁﬂvp&p
OFFICE OF

April 8,2002 waTeR
John C. Hall
Hall & Associates
Suite 203
1101 15% Strest, N.W.
Washington, D.C. 20005-5004

Dear Mr. Hall:

This is a partial response to your October 25, 2001, letter which requested information
under the Freedom of Information Act. EPA has assigned this request the number HQ-RIN-
(00459-02. This partial response addresses guestion 3 from your letter, in which you requested

information pertaining 10:

Bypass Regulation

3 Any document developed as part of the bypass rule adoption indicating that the
bypass regulation intended to restrict the ability to use blending as a wet weather
flow management option at POTWs,

Response

Under the NPDES regulations, bypass is defined as ‘any intentional diversion of waste
streams from any portion of a treatment facility”. The bypass provision prohibits bypasses
except in limited circumstances where the bypass is for essential maintenance and does not canse
effluent limitations to be exceeded (see 122.41(m)(4) and (m)(2)). A similar bypass provision has
been incorporated into the pretreatment regulations at 40 CFR 403.17.

EPA has no documents from the pronmlgation of the bypass provisions that indicate that
the bypass rule was intended fo preclude the use of blending as a'wet weather flow management
option. However, EPA has indicated that “the bypass regulation is a general requirement which,
although it works in conjunction with a categorical {treatment] standards, is not itself an effluent
standard . . . the bypass provision merely ‘piggybacks’ existing requirements, it does not itself
impose costs that have not already been taken account in development of categorical standards”
(53 FR 40609 (October 17, 1988)) “The bypass regulation is rioz a de facto effluent limitation”
(WRDC v EPA (822 F.2d 104, 123)) [emphasis in opinion]. “ The bypass provision does not
dictate how users must cornply because it does not dictate what [ireatment] technology the user
must install. .. Instead, the user must operate the treatment system in 2 manner consistent with
appropriate engineering practice.”(53 FR 40609 (October 17, 1988)).  “The [bypass] regulation

Racyclad/Recyclable « Printed with Vegetable Ol Bassd Inks on 100% Ratyclad Paper (20% Posteonsumer)
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2

thus ensures that treatment systems chosen by the permittee are operated as anticipated by the
permit writer, that is, as they are designed to be operated and in accordance with the conditions set
forth in the permit.” NRDCv. EP4 822 F.24 104, 122 (D.C. Cir.1987).

As noted in my April 5, 2002 partial response to FOLA HQ-RIN-00459-02, there is no
information on the record to the secondary freatment regulation that indicates that EPA considered
Testricting the practice of blending primary treated peak flows with other flows receiving
biological treatment as a wet weather flow management option for achieving compliance with
secondary effluent limitations. As stated in the April 5 response, in general the secondary
treatment regulation itself does not address the type of technology used to achieve secondary
treatment requirements. The secondary treatment requirerments are in the form of 7-day and 30-
day average effluent concentrations and a 30-day average percent removal requirement.  With the
exception of alternative requirements for facilities eligible for treatment equivalent to secondary
treatment, the secondary treatment regulations do not specify the type of treatment process that
must be used to meet secondary treatment requirements ner do they preclude the use of non-
biclogical facilities. .

BPA does have other information relating to the purpose and sc¢ope of the bypass
provigion. Please let me know if you want to review any of these materials, or would like copies
of any of the materials. A partial summary of some of the information follows.

In promulgating the bypass regulation, BPA indicated, “[t]ne bypass provision was
mtended to accomplish two purposes. First, it excused certain unavoidable or justifiable
violations of permit effluent limitations, provided the permitte¢ could mest the bypass criteria.
Second, it required that permittees operate control equipment at all times, thus obtaining
maximum pollutant reductions consistent with technology-based requirements, Without such a
provision, discharges could avoid appropriate technology-based control requirements.” (49 FR
38036 (Sept. 26, 1984)).

After promulgation, the bypass provision was challenged, and ultimately upheld by the
court in NRDC v. U.S. EPA (822 F.2d 104, 122 (D.C. Cir,1987)). The NRDC court found that
“the bypass regulation does not, in fact, dictate that-a specific treatment technology be employed;
instead, the regulation requires that a system be operated as designed and according to the
canditions of the NPDES permit.” (822 F.24 104, 123). The NRDC court made a distinction
between a regulation that prohibited permittees from “shut[ing] off their treatment facilities and
“coast” simply because they were momertarily not in danger of violating effluent limitations” and
“dictat[ing] 2 specific treatment technology be employed”. EPA has indicated that the bypass

“provision thus requires NPDES permittees to operate their entire treatment facility at all time.”
(53 FR 40607, October 17, 1988).

The court in U.S v, City of Toledo,_Olio (63 F.Supp.2d 834 (N.D. Ohio 1999)) provided
“‘that one focus of the Bypass prohibition is to ensure the constant operation of ail existing
squipment, . . . [and] another focus is to aveid any violations of permit effluent limitations”.
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{emphasis added]. In the Toleda case, the court used these two focusses of the bypass provision
to justify requiring, in addition to the use of existing equipment, the permittee to provide
additional capacity that was necessary o avoid violations of permit effluent limitations.

“[TThe National Pollutant Discharge Elimination Systema (NPDES) regulations provide
sufficient flexibility for permit writers to account for the designed-in intentional diversion of
wastewater around a treatment unit without triggering bypass in special or unique situations when
writing pertnits.” (March 12,.1997 letter from EPA Water Management Division to Lial Tischler)

The preamble to the 1984 bypass regalations provides, “Seasonal effluent limitations
which allow the facility to shut down a specific pollution control pro¢ess during certain periods of
the year are not considered to be a bypass. Any variation in effluent limits accounted for and
recognized in the permit which allows a facility to dispense with some unit processes under
certain conditions is not considered bypassing.” {emphasis added]

In addition, 40 CFR 122.41(e) provides that the permittee shall at all times properly
operate and maintain all facilities and systems of treatment. 40 CFR 122.41(e) requires the
operation of backup and auxiliary facilities or similar systems which are ingtalled by 2 permiitee
only when the operation is necessary to achieve compliance with the conditions of the permit.

- EPA also has some limited guidance on the term ‘essential maintenance’ that appears in
the bypass provision. When promulgating the bypass provision, EPA indicated that “[glenerally,
maintenance is that which is necessary to maintain the performance, removal efficiency and
effluent quality of the pollution control equipment.” (Sept. 26, 1984).

EPA has information from Water Environment Manuals of Practice that provide that:

. where peak flows approach or exceed the design capacity of a treatment plant they can
seriously reduce treatment efficiency’.

. Activated sludge systems are particularly vulnerable to high volume peak flows. Peak
" flows that approach or exceed design capacity of an activated sludge unit shift aeration
basin solids inventory to the clarifiers and can lead to excessive solids losses (i.¢., wash
out the biological mass necessary for treatment)®.

. Shifting solids from the aeration basin to the clarifiers lowers treatment rates until after

{

Design of Municipal Wastewater Treatment Plants Fourth Edition, 1998, Water Environment Federation
Manuel of Practice 8, ASCE Manual and Report of Engineering Practice No. 76, Yolume 2, page 11-5.
2

Design of Municipal Wastewater Treatment Plants Fourth Edition, 1998, Water Environment Federation
Manual of Practice 8, ASCE Manual and Report of Engineering Practice No. 76, Volume 2, page 11-6,
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flows bave decreased and the solids inventory are retumned to the aeration basin. Ifthe
clarifier experiences excessive loss of solids, treatment efficiencies can be lowered for
weels or months until the biological mass in the aeration basin is reestablished. In
addition to these hydraulic concerns, wastewater associated with peak flows may have low
organic strength, which can also decrease treatment efficiencies.

There are a number of design and operational options routinely employed by POTWs to
handle peak wet weather flows without an excessive loss of solids from the clarifiers®.
These include utilizing the full capacity of the biological treatment unit and providing
primary treatment for additional flows where primary treatment capacity exceeds the
capacity of the biological treatment unit. Excess flows receiving primary treatment arve
typically either discharged directly to receiving waters, with or withount disinfection, or
recorbined with the effluent from the biological units, disinfected and discharged.

Please call me at (202) 564-0742 if you have any questions regarding this response.

Sincerely,
/} »’CW N
Vit
Kevin Weiss

‘Water Permits Division
Office of Wastewater Management

3

See Design of Municipal Wastewater Treatment Plants Fourth Edition, 1998, Water Bavironment Federal
Manual of Practice 8, ASCE Manual and Report of Engineering Practice No. 76, Volume 2, page 11-5;

Prevention and Control of Sewer System Overflows Second Edition, 1999, Water Environment Federation
Manual of Practice FD-17. .
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Estimate of additional costs for POTWs if blending is not allowed

L

CSO facilities:

A CSO cost estimating model was created in 1993 to provide estimated costs for several
nationwide CSO control goals to support the Needs Survey, and eventually one was
selected to support the 1994 CSO Policy and also included in the Needs Survey.
CSO cost model uses available data from all CSO facilities (one facility is defined as a
combined sewer system that is serviced by a treatment plant - New York City has 14
facilities), and estimates the CSO control cost for each CSO facility. The summary costs
of all the facilities in the nation thus become the national costs (or Needs).
The cost model uses national rainfall data to select design storms (originally divided the
nation into 5 rainfall regions, later increased to 20 rainfall regions), population and
service area of CSO facilities. Rainfall and service area generated rainfall volume. Based
on NURP (national urban runoff program - EPA mid 1980's) data, urban population was
used to estimate the percent impervious area, and the runoff coefficient, and thus the
amount of runoff. The amount of runoff that exceeded available storage capacity in
sewer systems became CSOs.
The cost model assumed 4 different CSO control levels:
1). Storage and full secondary treatment for all but 2 overflows per year in one facility
($220 billion - 1994 dollars)
2). Storage and full secondary treatment for all but 4 - 6 overflows per year
($175 billion)
3). Sterage and full secondary treatment for all but 8 - 10 overflows per year
($115 billion)
4). Flow through primary sedimentation for all but 4 - 6 events per year (about 85% of
CSOs are treated - $42 billion)
Option 4 was selected for inclusion in CSO Policy and was called the Presumptive
Approach - meaning presumed to meet the water quality standards. The $42 billion was
used in the subsequent Needs Survey as the CSO Needs.
Option 1 was based on providing storage for all CSOs {except 2 events a year) for full
secondary treatment following storm events, and the estimated national cost was $220
billion in 1994 dollar. The estimated portion of CSOs that reach treatment facilities is
then used to calculate the additional costs that will be needed at POTWs servicing
combined sewer systerns, if blending is not allowed at these POTWs. The portion of
CSOs that does not reach POTWs can be handled with on-site storage or treatment, and is
not part of calculation.
Assuming 40% - 60% of the wet weather flows in combined sewer systems reach POTWs
(NYC’s estimate 60% - 80%, CSO Partnership estimates 40% - 70%), the $220 billion
estimated costs can be adjusted proportionally (basic technology remain the same -
building storage facilities). Therefore, the estimated additional costs to the POTWs
servicing combined sewer systems, if blending is not allowed, would be 40% - 60% of the
$220 billion, or $88 billion - $130 billion. This estimate could increase if CSO facilities
implement the CSO Policy to maximize treatment capacities by diverting more flows to
POTWs. With good operation of real-time controls in the sewer systems, additional 50%
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of wet weather flows could reach POTWs, and the costs could increase proportionally.

. SSO facilities

In 1996, EPA used a SSO cost estimating model to estimate the national SSO control
costs. The cost model took into consideration the rainfall data (dividing the nation into 5
rainfall regions), the service area, the existing available POTW treatment capacity, the
available storage capacity in main sewer systems, and the infiltration/inflow (VI)
coefficient (a function of existing sewer performance) of the sewer systems.

The cost model was based on the assumptions that reducing SSOs could be achieved by
reducing Ils, increasing storage capacities (i.e., storage tanks), and increasing treatment
capacities. The model estimated the SSO control costs for each of the nation’s separate
sewer systems by determining the least costly combination of reducing I/ flows,
increasing storage capacity and increasing treatment capacity. The summary of the
estimated costs of all the sewer systems in the nation thus became the national estimate.
The model assumed that on a system-wide basis, I/l flows could only be reduced by 50%
cost-effectively. The rest of the costs would be building more storage and treatment
capacities (it was determined that building storage facilities was less costly than building
treatment facilities) to ensure all captured SSOs receive full secondary treatment at
POTWs.

The cost model estimated that the national SSO control costs to achieve one wet weather
overflows in five years equaled $88 billion. Like estimate for POTWs servicing
combined sewers, the portion of wet weather flows that will reach POTWs is used to
determine the additional costs at POTWs servicing separate sewers, if blending is not
allowed, since storage facilities would then be needed at the treatment facilities.

Limited data indicate about 80% of wet weather flows in a leaky sewer systems reach
POTWs.

Assuming 90% - 95% of wet weather flows nationwide reach POTWs, the estimate for
additional costs at POTWs therefore is 90-95% of the $88 billion national SSO control
cost estimate, or $79billion - $83 billion.

The cost estimate could be higher under existing conditions, since more wet weather
flows probably reach POTWs currently without the I/I reduction (50% reduction in the
model) assumed in the SSO control cost estimate
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Congresswoman Sue Kelly

Statement

April 13,2005

Water Subcommittee Hearing on Blending

Thank you Chairman Duncan for the time and for holding this hearing today.
Managing wastewater runoff is an incredibly important task for our local communities.

I think everyone on today’s panel can and will attest to that. Their presence here today is
testament to the issue’s salience in our communities.

Over the past two weeks I have visited areas of my district that have been seriously
damaged by heavy rains and flooding.

Literally hundreds of people will not be able to return to their homes.
Damage estimates for the Hudson Valley are over $100 million.

In addition to home and property damage, health authorities are warning that well water
might be contaminated by upstream sewage and wastewater treatment plant discharge.

So there are times when Mother Nature will not cooperate with our regulations,
regardless of how strict, and wastewater discharges occur.

But these occurrences should be limited to such emergencies, and I fear that blending
waste streams at times other than such disasters will result in the unnecessary discharge
of harmful contaminants and cause tremendous risks to the public health.

My constituents are very concerned with any modifications to EPA guidelines.

In the Hudson Valley, we are firm believers in the importance of systems that will restore
and protect the great diversity of critical water resources in our area.

It is this belief that has led me to introduce the Clean Water Infrastructure Financing Act,
which will dedicate $25 billion over 5 years to improving the quality of our nation’s
deteriorating water infrastructure.

Last Congress, 151 bipartisan cosponsors, many on this Subcommittee, joined me in
supporting this important investment, and I plan to reintroduce it again in the near future,
as the need for this investment is being demonstrated by today’s hearing.

Wastewater infrastructure is of vital importance to our quality of life.

It is crucial that we carefully review any proposed changes to EPA guidelines to ensure
that they do not undermine protections in place for our water resources.

T'hope today’s hearing will be a first step in recognition of the poor state of our water
infrastructure and the start of examinations into how to bring it back from its current state
of disrepair.
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Mr. Chairman, thank you for holding a hearing to discuss the issues surrounding
wastewater blending policies. [ believe that if we want to sustain America’s economic growth
and provide for a rapidly increasing population, we must ensure efficient and reliable access to
water resources and pursue a modernized sanitation infrastructure.

As a representative of Southern California, wastewater treatment and water scarcity
issues are particularly important to me. Many states, especially California, face the challenge of
providing sanitation and water resources for their growing population. Southern California,
home to 17 million people, is the most populous metropolitan region in the country, It is
estimated that the Southern California population is likely to grow by more than 6 million people
by 2025. With increased demand, decreased availability of imported water and higher water
quality requirements, future water supplies will become even more limited and expensive.

1 firmly believe that we as a subcommittee should continue to work with the EPA on
policies to provide practical solutions while maintaining and improving water quality. I support
recent EPA proposals that many municipalities in California consider a reasonable approach to
dealing with the practice of blending wastewater flows during extreme wet weather events.
However, some environmentalists are trying to block this effort. If they were to succeed, it
would result in the needless expenditure of hundreds of millions of dollars of limited public
resources on storage basins and expanded secondary facilities that would have little, if any,
positive environmental impact.

While the EPA and this Subcommittee continue to address this issue, it is important to
discuss and form policies that ensure proven, environmentally-responsible approaches are
utilized and costly reactionary approaches, which are based on emotion rather than science, are
rejected. Otherwise, despite our good intentions, we will never be able to meet the cost to
communities of managing sewage overflows, We must continue to move forward and pursue the
implementation of cost-effective, environmentally-sound sewer overflow control policies. This
is the only way to meet the wastewater needs of our communities while protecting our
constituents from needless expenditures.

Again, I commend Chairman Duncan for convening this hearing on a matter that is of
such great importance, not just to Californians, but also to the nation as a whole. It is my hope
that based on this hearing; we will be able to collaborate with local communities to find
innovative solutions to accommodate our nation’s wastewater needs~
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