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PROTECTING CONSUMERS AND PROMOTING
COMPETITION IN REAL ESTATE SERVICES

Wednesday, June 15, 2005

HOUSE OF REPRESENTATIVES,
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The committee met, pursuant to notice, at 10:04 a.m., in Room
2128, Rayburn House Office Building, Hon. Michael Oxley [chair-
man of the committee] presiding.

Present: Representatives Oxley, Leach, Baker, Pryce, Bachus,
Castle, Lucas, Gillmor, Ryun, Biggert, Miller of California, Tiberi,
Kennedy, Feeney, Hensarling, Brown-Waite, Renzi, Pearce,
Neugebauer, Davis of Kentucky, McHenry, Frank, Kanjorski, Wa-
ters, Maloney, Gutierrez, Velazquez, Watt, Hooley, Sherman,
Meeks, Lee, Moore of Kansas, Hinojosa, Crowley, Clay, Israel,
Baca, Matheson, Lynch, Miller of North Carolina, Scott, Davis of
Alabama, Green, Cleaver, Bean, Wasserman Schultz, and Moore of
Wisconsin.

The CHAIRMAN. Good morning. The committee will come to order.

We have the honor of receiving testimony from the authors of one
of the most significant pieces of financial legislation ever enacted
by any Congress, the Gramm-Leach-Bliley Act, which repealed
anti-competitive restrictions on our financial services industry that
had been in statute since the Great Depression.

These gentlemen have agreed to come before the committee this
morning to explain the intent of this act and to highlight the rea-
sons particular provisions were drafted in the manner that they
were. Unfortunately, Chairman Gramm was unable to join us as he
is tending to matters in Europe. In his place, however, I would like
to thank our good friend and colleague, Representative Hensarling,
a member of Chairman Gramm’s staff in a former life, for agreeing
to deliver Chairman Gramm’s comments for the record.

The Gramm-Leach-Bliley Act permitted financial holding compa-
nies to engage in activities that are financial in nature or inci-
dental or complementary to the offering of financial services. The
effect of this landmark legislation was that banking, insurance and
security services could for the very first time be offered by a single
entity. This act modernized our financial industry and did away
with artificial barriers to competition in these markets.

In their wisdom, the authors understood that the financial mar-
ketplace was an evolving one and that if this legislation was to
stand the test of time it would have to be periodically updated.
This flexibility was built into the act through a provision that per-
mitted the Treasury Department and the Federal Reserve Board to
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determine, through the rulemaking process, that other activities
are financial in nature or incidental to such activities.

In 2001, the Federal Reserve Board and the Treasury Depart-
ment exercised their authority under Gramm-Leach-Bliley by
issuing a proposed regulation defining real estate brokerage and
management services as financial in nature. The agencies have
never been able to finalize their rule, however, because provisions
have been inserted in every appropriations bill since 2001 at the
behest of the National Association of Realtors prohibiting the
Treasury Department from expending any funds to implement that
regulation. I, along with the Ranking Member of the committee,
have consistently objected to legislating on appropriations bills in
this manner.

To that end, the Ranking Member, Mr. Frank, and I have intro-
duced legislation, H.R. 2660, which would amend the Bank Holding
Company Act to state that real estate brokerage and management
services are financial in nature. I regret that it has come to this,
but this committee cannot sit idly by while the appropriators run
roughshod over our jurisdiction and single-handedly frustrate the
objective of financial modernization that the distinguished mem-
bers of our first panel worked so long and hard to achieve.

We will hear the arguments today that the offering of real estate
brokerage and management services was specifically excluded
under Gramm-Leach-Bliley because these services are commercial,
not financial, in nature. The fact is that there is nothing in the act
or in the legislative history of the act which speaks to the issue of
real estate brokerage or management. On the contrary, while the
act specifically prohibits bank subsidiaries from engaging in real
estate development and investment, it is utterly silent on the sepa-
rate issues of real estate brokerage and management.

Moreover, particularly with housing prices at record levels, the
purchase of residential real estate is for most Americans the most
significant financial transaction that they will ever undertake. It is
a transaction that often involves highly sophisticated financial in-
struments to finance it, and the vast majority of Americans’ net
worth resides in the value of their homes.

Additionally, credit unions, thrift institutions and State-char-
tered banks in over one-half of the States have long been permitted
to offer real estate brokerage services. Excluding one class of depos-
itory institutions—national banks—from being able to compete on
that same playing field is inconsistent with the goals of the
Gramm-Leach-Bliley Act and with the fundamental principles that
should govern free market economies.

Indeed, free market competition is the hallmark of growth and
innovation in our country. Man-made barriers to entry into mar-
kets result in monopolies that set the terms of the market and dic-
tate the price. That is what we have today with regard to real es-
tate. The consumer will benefit if free market principles are ap-
plied to real estate brokerage and management. Lower prices, im-
proved services and greater access to affordable housing will be the
result.

Regardless of whether banks are eventually permitted to provide
real estate brokerage, Congress needs a better understanding of
whether the current rules for residential real estate brokerage are
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in the best interests of consumers. Few people understand how the
NAR functions as a self-regulating organization. If its rules pro-
mote competition and consumers, why is the Justice Department
suing the NAR over its rules blocking Internet brokers from dis-
playing homes for sale on their Web sites? How are these rules con-
sistent with a broker’s fiduciary duty to the home seller?

Furthermore, what is the relationship between the NAR and
State realtor associations? Could it possibly be in the interest of
consumers for State realtor associations to ask State legislators
and realty commissions to adopt requirements preventing realtors
from rebating part of their fees to consumers or preventing con-
sumers from choosing low-cost discount brokers? The Justice De-
partment is suing the Kentucky Real Estate Commission over just
such rules.

On March 15th, Ranking Member Frank and I wrote to the Gov-
ernment Accountability Office asking it to survey the state of price
competition in the market for real estate brokerage services. This
follows my GAO request last November on whether there are bar-
riers to electronic commerce in real estate. We need to look broadly
at consumer protections for home buyers and sellers and this com-
mittee will continue to do so.

Let’s forget about fighting among the various lobbyists and re-
member what is really important, and that is how we can get home
buyers the best real estate services at the lowest possible prices.
Competition is always the answer to that basic question. Choice is
always the answer to that basic question. There is not enough com-
petition in these real estate markets and that is what we seek to
remedy.

I look forward to hearing from the witnesses regarding the intent
of Gramm-Leach-Bliley and the impact the increased competition
could have on the marketplace and on consumers.

I now recognize the gentleman from Massachusetts, Mr. Frank.

Mr. FRANK. Thank you, Mr. Chairman.

This is an institution where precedent counts for something. I
trust you have set on in the fact that our colleague Mr. Hensarling
is here to represent former Senator Gramm. Then-Congressman
Gramm came to this institution about the same time that you and
I did, 25 or more years ago. I like this precedent of our being able
to designate a significantly younger surrogate and I trust it will be
from time to time extended on a broader basis for those of us from
that generation.

I am in a situation in this hearing which I have read about, but
not had previous experience. To some extent, I think some of us
feel like children in a custody dispute, being asked to choose be-
tween mother and father. I value the contributions that realtors in-
dividually and the National Association of Realtors and the Massa-
chusetts realtors have made in public policy. They have been, in
my judgment, effective advocates for housing policies.

When we did the question of credit a couple of years ago, the re-
altors were in my recollection among the most effective advocates
of the consumer position. They understood the unfairness of arbi-
trary credit rulings which would have kept consumers from being
able to buy housing. So I value that relationship.
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In my particular case, sponsoring this bill is not any indication
of dissatisfaction with or unhappiness with realtors and the service
they perform, but one very specific disagreement. I have generally
taken the position that competition is a good thing. Unlike a lot of
my colleagues early in the 1980’s, I was an advocate of repealing
Glass-Steagall. It seemed to me it had been undermined substan-
tially by technology, but I also think that the notion of competition
is a good one.

One of the metaphors we hear frequently discussed in America
is that of the level playing field. We have a very interesting eco-
nomic and physical phenomenon that is, as I listen to various busi-
nesses, every business, every single business in the financial serv-
ices field, every single one of them is at a disadvantage to its com-
petitors. We have what we would call in economics a constantly
downwardly sloping playing field. I have never met a business that
received any advantage in the law, only disadvantages. How that
is possible, I do not entirely comprehend, but simply empirically I
must report to you that that is what we are told.

I have generally tried to promote competition. Now, I understand
the concern and we have heard it from the realtors; we have heard
it even more vigorously when we were dealing with this legislation
from people in the securities industry, namely that the ability of
the banks to make loans would give them leverage and they could
tie that to other transactions and therefore get people to do busi-
ness with them in other areas because of the fear that they would
not get loans. I think it was incumbent upon us to look very closely
at that.

I have to say that the evidence I have seen so far does not show
such a pattern. It is a legitimate concern, but it is certainly not al-
lowed under the law and there are restrictions on it. In my own
State of Massachusetts, banks have been allowed to do real estate
brokerage. It is not my understanding that they have widely taken
advantage of that. But I do want to make clear, to me this is a dif-
ference between two groups of very constructive participants in our
financial system, both of whose work I value, both of whom make
important contributions, both in particular to the consumers they
serve and to the economy in general. In this particular case, I do
think we are served better by competition with the constant need
to impose restrictions against illegal tying.

So with that, I am ready. I will apologize in advance. There is
a constituent of mine who has been very unjustly imprisoned in the
Peoples Republic of China. At 11:15, the new Ambassador from
China will be in my office to discuss that. Having secured the ap-
pointment, I was not in a position to change it around, so I will
be absenting myself. But I do want to again reiterate that for me
this is a specific disagreement, particularly with regard to the real-
tors, with an organization and a structure that I think plays a very
constructive role. It is in that context that I hope this goes forward.

The CHAIRMAN. The gentleman’s time has expired.

The Chair would indicate all members’ opening statements will
be made part of the record.

We would like to now turn to our distinguished panel.

Without objection, the first panel will be excused after giving
their statements so we can get to the second panel.



5

Our first witness is the gentleman from Texas, Mr. Hensarling,
testifying on behalf of Senator Gramm.

STATEMENT OF HON. PHIL GRAMM, A FORMER SENATOR IN
CONGRESS FROM THE STATE OF TEXAS, FORMER CHAIR-
MAN, COMMITTEE ON BANKING, FINANCE, AND URBAN AF-
FAIRS, U.S. SENATE, DELIVERED BY HON. JEB HENSARLING

Mr. HENSARLING. Thank you, Mr. Chairman.

Let me also thank you and my dear friend and mentor, Senator
Phil Gramm, for asking me to read his testimony into the record.

If I can make two observations, the testimony of Senator Gramm
does not necessarily reflect that of his current employer and does
not necessarily reflect my own views. Secondly, although the testi-
mony is most insightful, it is not necessarily brief, Mr. Chairman.

With that, I shall begin.

Chairman Oxley, Ranking Member Frank and members of the
committee, thank you very much for the invitation to testify before
your committee today.

Before continuing, Mr. Chairman, let me commend you and your
colleagues for the leadership you exhibit on various issues within
this committee’s jurisdiction. The past several years have been
marked by events affecting the delivery of financial services to con-
sumer investors, financial accounting and transparency, and the re-
view of numerous issues arising from the implementation of the
Sarbanes-Oxley Act.

Under your leadership, this committee has exercised the highest
standard of congressional oversight. So while the distance between
our offices is now more than just across the Capitol Plaza, I remain
keenly interested in your work and commend you for your diligence
in protecting the public interest. The hearing you hold today is yet
another example of this committee’s untiring efforts to address sig-
nificant public policy issues.

The subject of today’s hearing focuses on some of the most impor-
tant provisions of the Gramm-Leach-Bliley Act, known as “the act,”
clearly provisions serving as one of the pillars of financial reform,
as my esteemed former colleagues, Chairmen Leach and Bliley will
I think agree. Without the expansion of permissible financial activi-
ties, the removal of barriers to affiliation under the act is rendered
meaningless. These provisions were topics of thorough debate and
consideration and numerous meetings at which Chairmen Leach,
Bliley and I were participants in 1999.

I also must acknowledge the contributions of then-Ranking Mem-
ber LaFalce. I am confident that Jim and Tom will agree with me
that the final agreement of the conferees reached in this very room
in late-October, 1999 evokes poignant, if not fond, memories. The
agreement was announced by Chairman Leach and agreed to by all
conferees, followed by a swift gavel signifying the conclusion of our
proceedings at about 3 a.m. Upon reflection, I am inclined to be-
lieve that Chairman Leach quickly gaveled the conclusion of that
meeting, not because of the lateness of the hour, but before anyone
could have a change of heart.

As a preliminary matter, let me be clear that my testimony sole-
ly reflects my personal views and not necessarily those of my cur-
rent employer or fellow employees.



6

Under the act, the Federal Reserve Board was granted umbrella
regulatory powers over financial holding companies. The expended
powers under the act may be engaged in by qualifying FHCs and
by financial subsidiaries of national banks. The act reflects the wis-
dom of the Congress that none of us serving at the time could see
into the future or judge what the full scope of financial activities
would or should encompass. Rather, the act amended the Bank
Holding Company Act and the revised statutes to create a process
by which the list of financial activities could and would be ex-
panded.

I recall that in testimony before the Senate Banking Committee
and before the then-House Banking Committee, Federal Reserve
Board Chairman Alan Greenspan observed that the landscape of fi-
nancial activities would change dramatically over the ensuing 5 to
10 years. We are now 6 years into that forecast. I believe that
Chairman Greenspan’s observation is accurate. I remain convinced
that the Bank Holding Company Act and the revised statutes, both
as amended by the Gramm-Leach-Bliley Act, create the proper
framework for the determination of financial activities.

Specifically, the act created new subsections K through O of sec-
tion four of the Bank Holding Company Act addressing generally
the following: financial activities; coordination between the Federal
Reserve Board and the Secretary of Treasury; conditions for engag-
ing in financial activities; conditions applicable for failure to meet
certain requirements; and the retention of limited non-financial ac-
tivities and affiliations.

While new subsection 4(k)(4) enumerates activities determined to
be financial in nature, section 4(k)(2) establishes a process of co-
ordination and cooperation between the Federal Reserve Board and
the Secretary of Treasury, allowing them to determine jointly that
an activity is financial in nature or incidental to a financial activity
and therefore permissible for FHCs. Neither agency may determine
that an activity is financial in nature or incidental to a financial
activity if the other agency indicates in writing that an activity is
not financial in nature, not incidental to a financial activity, or not
otherwise permissible.

Section 121 of the act creates a parallel provision for the Sec-
retary of Treasury to determine new financial activities or activi-
ties incidental to such activities for financial subsidiaries of na-
tional banks. Section 4(k)(3) requires the Federal Reserve Board to
take into consideration certain factors in determining whether an
activity is financial in nature or incidental to a financial activity.

Generally, the four factors specified in the law require the Fed-
eral Reserve Board to take into account the purposes of the Bank
Holding Company Act and the act; changes or reasonably expected
changes in the marketplace in which FHCs compete; changes or
reasonably expected changes in the technology for delivering finan-
cial services; and whether the activity is necessary or appropriate
to allow an FHC and its affiliates to compete effectively with any
company seeking to provide financial services in the United States;
efficiently deliver information and services that are financial in na-
ture through the use of technological means; and offer customers
available or emerging technological means for using financial serv-
ices or for the document imaging of data.
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The act, at section 121, addresses the establishment of financial
subsidiaries of national banks and establishes the same factors for
consideration by the Secretary of Treasury for determining whether
certain activities are financial in nature or incidental to such ac-
tivities, and therefore permissible for the financial subsidiaries of
national banks. Pursuant to section 4(k)(2) and section 5136(a),
third parties are permitted to request that the Federal Reserve
Board or the Secretary of Treasury determine that any activity is
financial in nature or incidental to a financial activity.

Acting under these provisions in December 2000, the agencies re-
ceived a request for a determination that real estate brokerage and
real estate management are financial activities. The agencies came
to agreement that such activities are financial in nature. On Janu-
ary 3, 2001, they issued a joint proposed rule seeking public com-
ment. Under the joint proposed rule, real estate brokerage is de-
fined to mean acting as agent in a real estate transaction; listing
and advertising real estate; providing advice in connection with a
real estate purchase, sale, exchange, lease or rental; bringing par-
ties together and negotiating on behalf of such parties.

FHCs and financial subsidiaries would not be permitted to invest
in or develop real estate as principal, or take any financial interest
in real estate that they broker. Under the joint proposed rule, real
estate management generally is defined to mean procuring tenants,
negotiating leases, maintaining security deposits, billing and col-
lecting rent payments, and inspecting and maintaining real estate.
FHCs and financial subsidiaries would not be permitted to acquire
a financial interest in real estate managed or directly repair or
maintain real estate managed.

Nothing in the act expressly or impliedly deems real estate bro-
kerage or management activities to be impermissible for deter-
mination as financial activities. The only real estate-related activi-
ties expressly mentioned are those at section 121 of the act. In that
section, financial subsidiaries of national banks are prohibited from
engaging in “real estate development or real estate investment ac-
tivities unless otherwise expressly authorized by law.” Section 121
was the product of careful negotiation over a substantial period
prior to its acceptance at a meeting of the conferees held in the
Capitol in the fall of 1999.

Thus, it appears that the agencies properly exercised their au-
thority under the Bank Holding Company Act and the revised stat-
utes to determine that real estate brokerage and real estate man-
agement are financial activities and to solicit public comments on
the contours of their proposed regulation. It is my understanding
that the process has not been completed since it was initiated in
2001.

It took Congress approximately 9 months to complete its work on
the Gramm-Leach-Bliley Act, working with the Federal financial
regulators, representatives of public interest groups, industry and
certain State regulatory authorities. This, however, followed some
6 decades of debate on the need for reforms to update our banking
laws. The method established under the act for determining finan-
cial activities and activities incidental to financial activities was
one arrived at after lengthy negotiations. In order for our financial
industry to remain competitive domestically and globally, our stat-
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utory and regulatory regimes must be able to respond to changing
market dynamics and to do so quickly and effectively.

When we decided in 1999 upon the method for determining new
financial activities going forward, we agreed to do so on the basis
that it was imprudent to create a static, fixed definition in the law
for permissible financial activities. Instead, we provided flexibility
for the Federal Reserve Board and the Treasury to initiate their
own proposals or to consider proposals from third parties for new
financial activities.

It is my hope that we can rely upon this framework and that it
can be a sound and fair basis upon which our financial institutions
evolve. The rulemaking process contains procedural safeguards,
transparency and the opportunity for public comment. Hopefully,
section 4(k) of the Bank Holding Company Act and section 5136(a)
of the revised statutes will not become empty provisions of the law,
but will be utilized to serve the interests of a competitive industry,
the consumers of financial products and services, and the safety
and soundness considerations of our financial regulators.

Thank you again, Mr. Chairman, Ranking Member Frank and
members of this committee, for the courtesy of your invitation and
for your interest in my views.

Mr. Chairman, that completes Senator Gramm’s testimony.

[The prepared statement of Mr. Gramm can be found on page
106 of the appendix.]

The CHAIRMAN. Thank you. And I thank Chairman Gramm for
his excellent testimony and your presentation of same.

We now turn to the middle of the Gramm-Leach-Bliley provision,
our good friend and the former chairman of this committee, Con-
gressman Leach.

STATEMENT OF HON. JAMES A. LEACH, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF IOWA, FORMER CHAIRMAN,
COMMITTEE ON BANKING AND FINANCIAL SERVICES, U.S.
HOUSE OF REPRESENTATIVES

Mr. LEACH. Thank you very much, Mr. Chairman and Mr. Frank,
distinguished colleagues. I apologize I do not have a written state-
ment, so I would request unanimous consent to revise and extend.

The CHAIRMAN. Without objection.

Mr. LEACH. The background, Mr. Chairman, for consideration of
financial modernization legislation, what came to be called Gramm-
Leach-Bliley, was competition between various private sector in-
dustries; competition within each of these industries; and competi-
tion between regulators of various entities. At issue today is a re-
view of how Gramm-Leach-Bliley addresses the real estate issue.
The subject surprisingly involves all three of the above-cited com-
petitions.

For instance, there is an obvious competition or potential com-
petition between financial holding companies, banks and realtors,
perhaps exaggerated because a few banking institutions are either
desirous or good at offering real estate brokerage services. This is
evidenced by competition within the banking industry itself.

A number of States, such as my own, for a number of years have
given State banks real estate brokerage powers. Few banks nation-
wide have made much of a dent in the market, in part because real
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estate brokerage activities are so competitive and in part because
real estate brokering is anti-bank in culture. That is, real estate
brokers are on the hoof; bankers prefer the shelter of brick walls.
The two cultures do not well mix.

Interestingly, however, a number of States have laws that auto-
matically give State banks any powers a national bank has author-
ized, but there is no reverse law. That is why in the regulatory
competition between State and national banks, the national bank
regulator, the OCC, has a strong bent to attempt through regula-
tion to give national banks whatever powers any State authorizes
and if possible more authorities.

Therefore with regard to garnering consensus support for bank
modernization legislation, a number of the non-bank groups re-
lented in opposition to opening up competition between the three
principal industries, that is banking, securities and insurance, be-
cause the OCC had been making concerted efforts to unilaterally
empower banks.

The law in its final format was equalitarian, that is, Gramm-
Leach-Bliley. Powers granted banks were also accorded securities
firms and insurance companies. Competition, not turf protection,
was the aim of the legislation. But we should be clear that the
OCC activism was part and parcel of everything that had to do
with garnering support for passage of bank modernization.

Even though there appeared under prior law to be a more con-
straining standard of flexibility for regulatory power-granting, i.e.,
bank affiliates could only engage in activities closely related to
banking, the OCC had begun to use a Supreme Court administra-
tive law precedent called the Chevron case, which suggested that
courts should give deference to Federal regulators as long as they
%id knot operate capriciously to expand the powers of national

anks.

Given the State precedents on real estate brokerage activities, it
was widely assumed that the OCC would authorize even greater
powers for national banks. Indeed, when Gramm-Leach-Bliley was
under consideration, the OCC had under consideration a national
bank request to allow it to engage in real estate leasing activities
as well as certain real estate investment activities.

Therefore, in an industry-balancing scenario, what Gramm-
Leach-Bliley did for the real estate industry was to statutorily pro-
scribe banks from using federally insured deposit advantages for
real estate investment and development. This was done in the con-
text of the philosophical struggle then underway about the bill,
whether commerce and banking should be breached itself.

I want to diverge for a second on this subject for a couple of rea-
sons. One is the import of the issue; and two, that the real estate
industry played such a major role in consideration of the issue.
That is, when Gramm-Leach-Bliley was under review, a large num-
ber of members of this committee, the majority of the leaders of
both houses of Congress and of both parties in Congress, wanted
to do a complete lifting of the ban between commerce and banking.

What was at issue, in my view, was whether or not we would de-
velop a system similar to Japan and Korea, that is to have what
the Koreans called chaebols and what the dJapanese -called
keiretsus; or what was the system in place in a country like Spain
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which involved the integration of commerce and banking. Whether,
for instance, Citicorp could merge with Amoco and Wal-Mart, and
whether this would be good for the economy or not.

The realtors held, as I did, that this would be a mistake and that
it would radically change the whole system of American finance, as
it would change the whole nature of the real estate industry. As
it worked out, and partly because bankers backed off a little bit in
partial measure because in my view there are only 200 to 300
Americans that actively wanted this, and they were all in large-
bank boardrooms and investment bank boardrooms. But the inter-
esting phenomenon was that no bank in America, with the excep-
tion of one, was in the top 20 of American corporations in asset
value based on stock exchange valuation, that is, market valuation.

It was my belief, and I wrote the heads of every bank in Amer-
ica, that if this provision passed, in short order Chase and Citicorp
would not be taking over the world. They would be the first to be
taken over; that Amoco, Wal-Mart, etc., would buy out Chase and
Citicorp and that the big banks would be the most vulnerable insti-
tutions in America to losing their independence. This view came to
be talked about rather widely in the higher echelons of finance. I
can only suggest to you the difficulty would have happened. At that
time, Enron had a greater market capitalization than any bank in
the United States of America. MCI-WorldCom had a greater valu-
ation than all but one.

The point is, I think all of these institutions would have taken
over banks, and what would that have meant when these compa-
nies got in difficulty? I think it would have been a rather difficult
scenario for the United States.

I raise this in this context because the realtors, like others in
American commerce, but the realtors more than anyone that I
know of paid attention to this issue. They were adamantly opposed
to mixing commerce and banking. It is no accident that they did
not object to this bill’s passage. They understood that they were
worse off without a bill and they would have been much worse off
with a bill that was designed in a very different way.

Finally, in terms of legislative history, the committee of jurisdic-
tion chose to prohibit banks from engaging in real estate develop-
ment investment, but allowed the legislation to be silent on broker-
age activities. This was not an oversight. The first comprehensive
version of Glass-Steagall reform that I introduced as chairman of
the Banking Committee did reference the brokerage issue.

But the banking community persuasively pointed out to com-
mittee members that not only was banking evolving, but so was the
way real estate brokers conducted business. The banking industry
argued that because sophisticated real estate brokers were also
providing credit to clients by offering mortgage banking services
themselves, it did not seem balanced to not allow or at least not
preclude bankers from entering the business.

The committee thus chose not to tilt in any direction on the issue
and left decision-making up to the professional regulators. As one
of the authors of the legislation, I have taken the position not to
endorse any approach or give regulators any post-legislative advice.
The law was intended to be flexible, adjusting to new times and
new ways without congressional prejudice.
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Finally, a note about the regulatory competition. Gramm-Leach-
Bliley was intended to seal the gaps of regulation by not only
ensconcing functional regulation, but by establishing a primary
regulator so accountability could not be ducked. It was also de-
signed to make regulation more seamless and less competitive. On
this issue, for instance, the Fed and the Treasury have shared au-
thority so that the OCC, which regulates national banks and the
Fed which regulates State banks as well as holding companies,
apply together consensus judgment. From the real estate industry
perspective, this was considered a significant plus.

In conclusion, let me stress that the Gramm-Leach-Bliley Act
was the product of many years of legislative debate. The final legis-
lation was designed to ensure that the evolution of the financial
services industry would not be impeded by protracted congressional
interference. The process of defining new powers for banks and fi-
nancial holding companies was by intent de-politicized under the
act.

In America, process is our most important product. It is process
as much as outcome which Gramm-Leach-Bliley is about. In this
case, the silence of the act on real estate brokerage activities
makes it subject to review by regulators. This review, however,
should not be one which assumes a congressional bias on result.
There is nothing in the hearing record or report language which in-
dicates the direction regulators should take, with the exception
that any judgment of regulators would presumably have to accom-
modate anti-tying product guidelines.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Mr. Chairman. We appreciate your
testimony.

We now turn to the third witness, my good friend and former
chairman of the Energy and Commerce Committee, the gentleman
from Richmond.

Mr. Bliley, good to have you back.

STATEMENT OF HON. THOMAS J. BLILEY, A FORMER REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF VIRGINIA,
FORMER CHAIRMAN, COMMITTEE ON COMMERCE, U.S.
HOUSE OF REPRESENTATIVES

Mr. BLILEY. Thank you, Mr. Chairman.

Chairman Oxley, Ranking Member Frank and members of the
committee, thank you for inviting me here today to offer my views
on consumer protection and competition in real estate services. It
is good to see so many old friends, but let me assure those old
friends that while much has changed in the 4 1/2 years since I left
Congress, I have not lost my fondness for brevity.

The enactment of the Gramm-Leach-Bliley financial moderniza-
tion law in 1999 was a singular event in the Nation’s financial his-
tory. It did away with many of the rules and regulations that ham-
pered economic growth in the financial services industry. One of,
if not the, central aspects of the act was the creation of a new cat-
egory of financial institutions known as financial holding compa-
nies, FHCs, the logical successors to simple holding companies
under the Bank Holding Company Act.
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These new FHCs were given the authority to engage in a full
range of activities; that is, “activities that are financial in nature
or incidental to financial activity.” That was impermissible under
Glass-Steagall. As our committee report said in 1999, permitting
banks to affiliate with firms engaged in financial activities rep-
resents a significant expansion from the current requirement that
bank affiliates may only be engaged in activities that are closely
related to banking.

Gramm-Leach-Bliley was supposed to put to final rest the issue
of bank agency powers. Congressman Leach and I had numerous
discussions in various forums on the mixing of banking and com-
merce. The collective wisdom of Congress in Gramm-Leach-Bliley
was to generally prohibit any mixture of commerce and banking, to
strictly limit certain activities with a significant underwriting risk,
such as insurance underwriting and real estate development, and
to allow banking competition in agency and brokerage activities.

There is a reason that Congress specifically walled off real estate
development investment. It is not that we forgot about real estate
brokerage or had never heard from the realtors. No, we inten-
tionally drew the line at financial activities that put bank capital
at risk, while leaving brokerage activities open, fully expecting that
real estate brokerage would ultimately be part of that group. This
was a careful compromise as we went from allowing a basket of
bank commercial activities to walling off each activity Congress did
not want banks to engage in.

In fact, Gramm-Leach-Bliley specifically directed the Federal Re-
serve Board and Treasury to periodically bring in new activities
that are financial in nature or incidental to a financial activity, for
example, because such activity is necessary or appropriate to allow
a financial holding company to compete effectively with any com-
pany seeking to provide financial services in the United States. We
knew it was coming and created the mechanism to keep the system
dynamic. We could have outlawed any number of other activities.
We did not. That is largely because we did not want the act to be-
come outdated before the conference report was even signed.

In an era of amazing technological innovation and change, we
consciously chose to make the law flexible, to allow the functional
regulators with appropriate statutory guidance to define what spe-
cific activities should be permissible.

Thank you, Mr. Chairman, for the opportunity to be here today.
I also want to thank you and the other members of the committee
for seeking to uphold the deregulatory intent of Gramm-Leach-Bli-
ley.

[The prepared statement of Mr. Bliley can be found on page 65
of the appendix.]

The CHAIRMAN. Thank you, Mr. Chairman.

And thanks to all of the witnesses.

This is a rather unique hearing in that we have had an oppor-
tunity to hear from the authors of this historic legislation. Having
participated in this as a subcommittee chairman under Chairman
Bliley through the markup and through the conference, it is good
to lay the predicate for this historic legislation as viewed by the au-
thors.



13

It is not very often that we have that opportunity to hear from
such three distinguished witnesses as these authors. I want to
thank you.

The gentleman from Massachusetts?

Mr. FRANK. I would just say people I think will be looking for-
ward to 10 years from now when you and Senator Sarbanes play
a similar role to even greater interest.

The CHAIRMAN. Thank you all, gentlemen. Dismissed.

While the other panel is getting set up, I would want to recognize
the gentleman from Alabama for an opening statement as sub-
committee chairman, and then Mr. Kanjorski.

The gentleman from Alabama?

Mr. BacHUS. Thank you, Chairman, for convening this important
hearing.

Obviously what precipitated this hearing was the bank regu-
lators’ finding that real estate brokerage and management was a
financial activity or was incident to a financial activity.

Mr. FRANK. Would the gentleman suspend? Could people finish
their business? We have someone speaking here. Can we delay
some of this fussing around until Mr. Bachus is finished? It can
really all wait until Mr. Bachus is finished.

Mr. Bacuus. I will start over.

Of course, the genesis of this hearing was the Treasury and the
Federal Reserve making a finding that real estate brokerage and
management was financial in nature, as opposed to commercial, I
would suppose, because Gramm-Leach-Bliley in my mind kept the
longstanding separation between commercial activities and finan-
cial activities. So to find real estate brokerage and management as
permitted under the Gramm-Leach-Bliley, they would have to find
that it was financial in nature, as opposed to commercial, I would
think, or incidental thereto.

I think you can make arguments on both sides of that issue. I
think that the proper place to debate these issues is not in the ap-
propriations process. It is in this committee. So I think that we are
in the proper forum. I applaud the chairman for having this hear-
ing. I am also aware that the majority of this Congress, the major-
ity of the members of this Congress have introduced legislation, I
think Mr. Calvert and Mr. Kanjorski introduced it, taking a posi-
tion that real estate brokerage and management should not be per-
mitted. I know the chairman of the full committee, and I have re-
spect for his opinion, he has introduced legislation to reaffirm the
determination of the Fed and the Treasury.

Obviously, on record the majority of the members of this Con-
gress have expressed reservations over allowing financial institu-
tions or holding companies to participate in a real estate brokerage
and management. So whatever the intent of Gramm-Leach-Bliley,
and I will say this, I have looked at the bill. I have looked at the
committee reports. I have looked at the debate on the floor and in
this committee. It is silent on it.

So if in fact there was an understanding that it would include
real estate management and brokerage, the absence of any referral
to that in the record, or in the legislation, particularly in that it
is such an important industry, to me is sort of puzzling; that it
would not be anywhere in the record, and in fact they did address
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real estate investment, and specifically excluded and walled that
off.

I will say this. I do not think it is a given that the Federal Re-
serve and the Treasury had the right to say this is financial in na-
ture, because to do so they had to determine that it was not com-
mercial in nature. If you determine that buying and selling homes
or brokering them is financial and not commercial, where do you
end up? I mean, automobile dealerships, where do we go? I think
that the intent of Congress, at least in my mind, was to observe
the separation.

There are arguments on the other side. There are arguments
that State charters permit this, although there is very little of this
in practice. On the other hand, banks for decades have engaged in
real estate management through their trust departments, and have
managed assets under their supervision. I do believe that some-
thing this important ought to be addressed by this committee and
that really in fairness if we are going to have legislation, we prob-
ably need to have up and down votes on all the legislation since
this is a democratic body.

But I look forward to hearing this next panel. I will conclude by
saying this, the one thing that both parties say is that this will in-
crease competition if we allow it. The banks say it will increase
competition. The real estate brokers, the real estate companies, the
realtors say it will decrease competition. I do have a problem with
saying to an industry that has had so much consolidation. We
heard last week that 1 percent of the companies in banks make 70-
some percent of the profits. We have had tremendous consolidation
in banking, where real estate brokerage is still one of the most
competitive businesses, I believe, in America.

The CHAIRMAN. The gentleman’s time has expired.

The gentleman from Pennsylvania, Mr. Kanjorski?

Mr. KANJORSKI. Thank you, Mr. Chairman, for convening this
hearing on the pending regulatory and legislative proposals affect-
ing real estate brokerage and management.

Although I, like you, want to resolve these important matters, we
have very different views on the appropriate solution. As part of
the 1999 law to overhaul and modernize our Nation’s financial
services industry, we created a framework that prohibits the mix-
ing of banking and commerce, but which permits financial institu-
tions to engage concurrently in banking, insurance and securities
activities.

During our lengthy consideration of this groundbreaking law, I
very strongly supported maintaining the firewall separating the fi-
nancial and commercial sectors. To underscore our concerns about
the integration of banking and commerce, the 1999 law also specifi-
cally banned financial institutions from entering real estate devel-
opment and investment services.

Although real estate management and brokerage represent non-
financial commercial activities, in one of their first acts of inter-
preting the Gramm-Leach-Bliley Act, regulators unfortunately
issued an ill-conceived rule proposal that would allow national
bank holding companies and their subsidiaries to engage in these
pursuits.
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Because this proposal greatly concerned me, I began working to
draft the Community Choice in Real Estate Act which I introduced,
along with Congressman Ken Calvert. Our legislation would explic-
itly prohibit national bank holding companies and their subsidi-
aries from engaging in real estate brokerage and management. We
first introduced the Community Choice in Real Estate Act in the
107th Congress. We also reintroduced the bill in the 108th Con-
gress and the 109th Congress. In every Congress since its introduc-
tion, our bill has gained the support of a bipartisan majority of the
House. In the 109th Congress, for example, 238 members of the
House have already backed H.R. 111 and we continue to add a few
more cosponsors almost every week.

Some parties involved in these longstanding debates have re-
cently begun to suggest that we need to consider a compromise to
resolve these matters. I can neither support a compromise that
would fracture the firewall between banking and commerce, nor an
arrangement that would undermine the leadership that our local
communities generally need.

Moreover, we should refrain from engaging in a lengthy and con-
tentious debate on other legislative proposals in this area or yet-
to-be-developed compromises. We should instead consider H.R. 111
as quickly as possible. The Community Choice in Real Estate Act
already has the support of a majority in the House. It is the solu-
tion that my colleagues are ready to accept.

In closing, Mr. Chairman, allowing banks to engage in real estate
management and brokerage will only hurt consumers, communities
and our economy. We are, as a result, seeking to stop a problem
before it begins. I very strongly hope that we will therefore approve
H.R. 111 before the end of the 109th Congress.

[The prepared statement of Mr. Kanjorski can be found on page
60 of the appendix.]

The CHAIRMAN. The gentleman’s time has expired.

We now turn to our panel. Let me introduce the witnesses for
today: Ms. Elizabeth A. Duke, chairman of the American Bankers
Association; Mr. Al Mansell, president of the National Association
of Realtors; and Mr. George T. Eastment, III, president of Long and
Foster Financial Services, on behalf of the Real Estate Services
Providers Council, Inc.

Ms. Duke, you may begin.

STATEMENT OF MS. ELIZABETH A. DUKE, CHAIRMAN,
AMERICAN BANKERS ASSOCIATION

Ms. DUKE. Thank you, Mr. Chairman and also Ranking Member
Frank and members of the committee, for inviting me here today.
I want to particularly thank you, Mr. Chairman, for holding this
hearing.

My name is Betsy Duke. I am executive vice president with
Wachovia Bank and current chairman of the American Bankers As-
sociation. I believe that the bankers and the realtors have more in
common on this issue than the rhetoric suggests. We both believe
that customers deserve to have the best possible service and we
both want customers to have many choices so that they can seek
out the agent or company they trust most.
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This is why we believe banks should be allowed to offer real es-
tate services. Consumers would have more choices when buying or
selling a home; real estate agents would have more choices of po-
tential employers; and brokerage firms would have more choices of
companies to partner with, providing new sources of capital and
technology. Increased competition benefits consumers by encour-
aging innovation and increasing efficiency.

Naturally, added competition would affect the realtors. No busi-
ness is or should be immune from competition. Banks engaging in
real estate services would compete with one another as well, just
as they do today for consumers’ checking accounts and other bank-
ing needs.

To listen to the National Association of Realtors, keeping banks
out of the real estate brokerage industry is all about protecting
consumers. In reality, their campaign has been about protecting
themselves from competition. It is important to note that com-
bining real estate brokerage and banking services is not a new or
an unusual activity. Real estate firms do it. Insurance companies
do it. Securities firms do it. And more than half the depository in-
stitutions in this country, including many of the largest banks, can
do it.

Yet banks that cannot offer real estate services lose customers to
real estate firms that aggressively offer mortgages and insurance.
This is because customers tend to choose mortgages and other
products from the businesses that are associated with the first
point of contact in the home buying process which is the real estate
agent. The packages that many real estate firms offer provide valu-
able cost, convenience and service options. Such combinations of
services are good for consumers and ABA believes that all banks
should have the same opportunity to meet the needs of our cus-
tomers and offer similar products and services, just as the real es-
tate firms do today.

To remove itself from the process of determining who should be
able to offer what financial services, Congress in the Gramm-
Leach-Bliley Act adopted a process whereby two knowledgeable
agencies could make that determination. Realtors would reverse
the progress embodied in the Gramm-Leach-Bliley Act and by
precedent put Congress back in as the referee for all future com-
petitive disputes. Having worked so hard to develop a mechanism
to continually keep our financial system up to date, Congress
should not be asked to choose between banks and realtors. This is
a choice for consumers to make based on their own unique set of
needs and preferences.

Simply put, banking institutions should be allowed to offer real
estate brokerage and management services for three key reasons.
First, it is good for consumers. It means more choices, better serv-
ices, competitive prices and greater convenience. Competition stim-
ulates innovation and encourages effective uses of technology to
better serve consumers.

Second, it is fair. Since real estate firms offer banking and insur-
ance services, it is only fair that banking institutions be allowed to
provide real estate services. This is what the Gramm-Leach-Bliley
Act is all about, promoting free and fair competition.
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Finally, it is safe. All consumer protections, including all State
licensing, qualification, sales practices and continuing education re-
quirements that apply to realtors today, along with strict privacy
laws and anti-tying rules, would apply to all bank-affiliated real es-
tate agents. Because brokerage and management are agency activi-
ties, they pose no risk to the bank.

ABA appreciates the opportunity to testify, and I look forward to
your questions.

[The prepared statement of Ms. Duke can be found on page 61
of the appendix.]

The CHAIRMAN. Thank you very much.

Mr. Mansell?

STATEMENT OF AL MANSELL, PRESIDENT, NATIONAL
ASSOCIATION OF REALTORS

Mr. MANSELL. Thank you very much, Mr. Chairman and Rep-
resentative Frank, Ranking Member. We appreciate the oppor-
tunity of being here today.

My name is Al Mansell. I am the 2005 president of the National
Association of Realtors.

Before I begin, I would like to correct one thing that was said
earlier, Mr. Chairman, in your statement. That was the fact that
we were being sued by the Justice Department. Actually, what has
taken place is we have been investigated by the Justice Depart-
ment for the last 2 years and no action has been taken to date, un-
less you know something we do not know. I do not know about
that, but to the best of our knowledge, we have never been sued.

Let me continue, if I might. I am here today to testify on behalf
of our more than 1.2 million members who represent all aspects of
the residential and commercial real estate industry, including more
than 300,000 real estate companies. I appreciate the opportunity to
share our view on the prospect of big banking conglomerates oper-
ating real estate brokerage, leasing and property management
businesses.

As we have heard today, opinions about the intent of Gramm-
Leach-Bliley may differ. To date, 238 members of the House of Rep-
resentatives and 25 senators have shown they share NAR’s opinion
by cosponsoring the Community Choice in Real Estate Act. Mr.
Chairman, you have introduced legislation that takes an opposing
view. I will not spend my time here debating those legitimate dif-
ferences.

The real issue here is determining what is the mix of commerce
and banking. I want to focus more on what likely would happen to
consumers, small businesses and the real estate industry if huge
banking conglomerates are permitted to enter the real estate busi-
ness.

America’s housing system is working better than ever. We are in
our fifth consecutive record-breaking year, with homeownership at
the highest rates in history. The real reason this whole issue is be-
fore you today is because of that success. It is the same theme, fol-
low the money. We have two very healthy industries, banking hav-
ing record profits and real estate doing also record business. That
continues to drive both our national and local economies. To make
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any changes to this vital market demands very careful consider-
ation.

Realtors believe there is no compelling market need to allow
banks to enter the real estate business. We believe such a change
would have profound negative consequences for consumers, busi-
nesses and the economy. Why is this change being considered?
Bankers contend that small community banks seek this change so
they can better compete with multi-service real estate firms.

However, as the American Bankers Association states in its testi-
mony, one-half of the States already allow their State-chartered
banks to own real estate companies. Few of these banks have taken
advantage of that authority to operate a real estate business. I be-
lieve it currently is in the number 18 in the Nation.

This begs the question. If banks would reduce costs further, why
have we not seen a natural growth in banks in real estate in States
where this is permitted? In other words, why is this legislation
forcing the creation of a market that is not emerging naturally at
the State level? NAR believes this is a concentrated plan by large
banking conglomerates to gain regulatory and legislative edge in
the real estate market.

This is not a new effort. Banks previously have sought to amend
the Real Estate Settlement Procedures Act, known as RESPA, in
a way that grants them unfair advantages over other service pro-
viders. They have sought to limit the abilities of Fannie Mae and
Freddie Mac to compete with large banks in the secondary market.
I reference the portfolio issue, which is about market share.

They have pressed the Federal Reserve to finalize this rule on
real estate to allow banks in the real estate business, and they
have succeeded in getting regulators to preempt them, being all the
Federal banks, from State consumer protection laws dealing with
predatory lending. Now, they say they will abide by all the State
licensing and regulatory licensing dealing with real estate at the
State level. In the beginning, I am sure that will be true, at least
until they persuade the regulator to preempt those laws.

Yes, the largest megabanks will benefit most from an open entry
into the real estate business. They will use their size and govern-
ment-granted advantages to drive out competition. Forcing inde-
pendent real estate brokers to compete against the federally char-
tered megabanks would be like asking a cruise ship to compete
against the United States Navy in warfare.

NAR asks committee members to look closely at the existing re-
lationship between banks and real estate brokers before you pro-
ceed. Contrary to what big banks would have you believe, there is
a very efficient and effective process through which consumers buy
and sell their homes and obtain financing. In the written statement
from the ABA, it states, it mentions that the real estate industry
has the ability to provide loans and one-stop shopping. That is in
fact true today.

What they did not mention is that this is happening through a
joint venture between banks and real estate companies. In other
words, these services are being done jointly between the two
groups. A good example of this is Prosperity Mortgage Company,
a partnership between Wells Fargo and Long and Foster Real Es-
tate. I would reference you about two-thirds back in the written
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statement to show, back to that page, which is the Long and Fos-
ter/Prosperity Finance page, talking about this, where it also ref-
erences that this company is a partnership with Wells Fargo.

Also, we have included in our statement a long list of these part-
nerships. We actually believe this is the proper role; that this gives
consumers a very excellent opportunity to have one-stop shopping
and also gives banks an opportunity to participate in that as part-
ners with the real estate company to provide the consumers the
very best product and opportunities.

The CHAIRMAN. Could you sum up, please?

Mr. MANSELL. Okay.

It appears to us that in the market today when a real estate
agent goes out and sells a house to a consumer, 75 percent of those
mortgages produced in that transaction go to nonaffiliated mort-
gage companies. As we have checked around, that seems to be
about the number, 75 percent or more go to nonaffiliated mortgage
companies.

That means the agents do not use their broker’s mortgage com-
pany, but rather they go outside because real estate agents unique-
ly want to do that. I would submit to you that if in fact the banks
are allowed into the real estate industry, that will disappear be-
cause of the employee relationship that will exist there.

So it is our hope that you will give us an opportunity to have a
hearing on H.R. 111 and give us the opportunity to have that voted
up or down.

Mr. Chairman, we thank you for the opportunity of being here
today.

[The prepared statement of Mr. Mansell can be found on page
112 of the appendix.]

The CHAIRMAN. Thank you, Mr. Mansell.

Mr. Eastment?

STATEMENT OF GEORGE T. EASTMENT III, PRESIDENT, LONG
AND FOSTER FINANCIAL SERVICES, ON BEHALF OF THE
REAL ESTATE SERVICES PROVIDERS COUNCIL, INC.

Mr. EASTMENT. Good morning, Mr. Chairman and members of
the committee. My name, as you have heard, is George Eastment.
I am president of Long and Foster Financial Services, a full-service
real estate company headquartered in Fairfax, Virginia.

Long and Foster has 230 residential real estate brokerage offices
in Virginia, Maryland, West Virginia, Delaware, Pennsylvania,
North Carolina, New Jersey and Washington, D.C. We have 17,500
sales associates and employees of which 15,000 are licensed real es-
tate agents. As you have heard, we offer mortgages through Pros-
perity Mortgage. We have an insurance company that does com-
mercial and personal lines. We also have a title agency for settle-
ments.

Today, I am representing RESPRO, the Real Estate Service Pro-
viders Council. RESPRO is a national nonprofit trade association
of approximately 260 companies, across industry lines, that united
in 1992 to promote an environment that enables providers to offer
diversified services to home buyers, better known as one-stop shop-
ping. RESPRO’s membership includes real estate brokers, mort-
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gage companies, title companies, home warranty companies, vendor
management companies and home builders.

RESPRO’s real estate broker members are not alone in providing
diversified services for home buyers. According to a 2004 study, 88
percent of the 350 largest real estate companies in the country
offer mortgage services; 66 percent of those same 350 companies
offer title or closing services. Since our creation in 1992, RESPRO
has advocated a Federal and State regulatory environment that
would allow any provider to offer the services that it believes would
best meet the needs of its consumers, regardless of what industry
or affiliation it has.

RESPRO strongly believes that one-stop shopping offers potential
consumer benefits such as convenience and lower costs. There have
been several consumer surveys and economic studies over the last
15 years that support this contention. The particulars of those are
in my written statement.

In 2002, RESPRO decided after careful deliberation to support
the concept of financial holding companies and national bank sub-
sidiaries entering the real estate brokerage b