AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

S. HraG. 109-537

IMMIGRATION LITIGATION REDUCTION

HEARING

BEFORE THE

COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE

ONE HUNDRED NINTH CONGRESS

SECOND SESSION
APRIL 3, 2006

Serial No. J-109-67

Printed for the use of the Committee on the Judiciary

&R

U.S. GOVERNMENT PRINTING OFFICE
28-339 PDF WASHINGTON : 2006

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2250 Mail: Stop SSOP, Washington, DC 20402-0001



COMMITTEE ON THE JUDICIARY
ARLEN SPECTER, Pennsylvania, Chairman

ORRIN G. HATCH, Utah PATRICK J. LEAHY, Vermont
CHARLES E. GRASSLEY, Iowa EDWARD M. KENNEDY, Massachusetts
JON KYL, Arizona JOSEPH R. BIDEN, JR., Delaware
MIKE DEWINE, Ohio HERBERT KOHL, Wisconsin

JEFF SESSIONS, Alabama DIANNE FEINSTEIN, California
LINDSEY O. GRAHAM, South Carolina RUSSELL D. FEINGOLD, Wisconsin
JOHN CORNYN, Texas CHARLES E. SCHUMER, New York
SAM BROWNBACK, Kansas RICHARD J. DURBIN, Illinois

TOM COBURN, Oklahoma

MicHAEL O’NEILL, Chief Counsel and Staff Director
BRUCE A. COHEN, Democratic Chief Counsel and Staff Director

1)



CONTENTS

STATEMENTS OF COMMITTEE MEMBERS

Leahy, Hon. Patrick J., a U.S. Senator from the State of Vermont, prepared
SEATEIIENT ...ooiiiiiii e
Specter, Hon. Arlen, a U.S. Senator from the State of Pennsylvania .................

WITNESSES

Bea, Carlos T., Chief Judge, U.S. Court of Appeals for the Ninth Circuit,
San Francisco, California ...........ccccoeevvviieeeiieeiiiiireee e eeeireee e e eeenaneeee e
Cohn, Jonathan, Deputy Assistant Attorney General, Civil Division, Depart-
ment of Justice, Washington, D.C. ........cccccoeiiiiiiiiiiiniiiiieciecee e
Martin, David, Professor of Law, University of Virginia, Charlottesville, Vir-

Washington, D.C. ..ottt e s see e ssvee e s e e sesneeeaes
Newman, Jon O., Senior Judge, U.S. Court of Appeals for the Second Circuit,
Hartford, ConnectiCub .........cccoveeeiiieieiieeceiie e et eeeite et eeeteeeeeiaeeeeareeeeveeeeeanes
Roll, John McCarthy, District Judge, U.S. District Court for the District
of Arizona, TUCSON, ATIZONIA ......oeeieeeeirieieeeieeeiireeeeeeeeeeteee e e e e eeeeareeeeeeeeeareeeeeee s
Walker, John M., Jr., Chief Judge, U.S. Court of Appeals for the Second
Circuit, New Haven, Connecticut ............cccoeovvuveriieieiiiiiiieee e ceeenneee e

QUESTIONS AND ANSWERS

Responses of Jonathan Cohn to questions submitted by Senator Leahy ............

SUBMISSIONS FOR THE RECORD

American Bar Association, E. Anthony Figg, Chair, Washington, D.C., letter ..
American Intellectual Property Law Association, Michael K. Kirk, Executive
Director, Arlington, Virginia, letter ..........ccccoviiiiiiiiiieniiiiiecieeeeceeeeeeeen
Bea, Carlos T., Chief Judge, U.S. Court of Appeals for the Ninth Circuit,
San Francisco, California, prepared statement ............c.ccoecevveeevieeecieeeniieeennnns
Benson, Lenni B., Professor of Law, New York Law School, New York, New
York and Stephen Yale-Loehr, Adjunct Professor, Cornell Law School,
Myron Taylor Hall, Ithaca, New York, letter .........cccccovvemeviiienciiieciieeecieeens
Center for Gender & Refugee Studies, University of California, Hastings
College of the Law, Karen Musalo, Director, Stephen Knight, Deputy Direc-
%or, and Leena Khandwala, New Voices Fellow, San Francisco, California,
EEEET oottt
Cohn, Jonathan, Deputy Assistant Attorney General, Civil Division, Depart-
ment of Justice, Washington, D.C., prepared statement ..........c....ccccvveeeuvreennns
Federal Circuit Bar Association, Kevin R. Casey, President-Elect, Wash-
Ington, D.C., 18LLET ..cooveiiieeiiiieeiieeeee et et
Hlllman Rights First, Maureen Byrnes, Executive Director, Washington, D.C.,
BELET Liiiiiiiiiiiiiii e
Intellectual Property Owners Association, Marc S. Adler, President, Wash-
INgton, D.C., LIEEET ...cveiieiiieeiee e et e e e s
Kozinski, Alex, U.S. Circuit Judge, U.S. Court of Appeals for the Ninth
Circuit, Pasadena, California, letter ..........cccooovvviiieieiiiiiiiiee e
Law professors and scholars who teach and study in the area of immigration
1aW, JOINE 1EEEET .ooviiiiiiiieieee et st
Law school deans and legal scholars whose areas of scholarship include
immigration 1law, Joint 1etter ..........cccocviiieiiiiicieeceeeee e

Page

27
28

10
12

40

44
46
48

52

56
60
71
73
75
77
79
88



v

Legal scholars in Pennsylvania whose areas of scholarship include immigra-
t10n 1aw, JOINt 1OEEET ..oooviiiiieiiiiii e
Martin, David A., Professor of Law, University of Virginia, Charlottesville,
Virginia, prepared Statement ...........ccccccieeciiieeiiieeeciee e e e e
Mecham, Leonidas Ralph, Secretary, Judicial Conference of the United States,
Washington, D.C., Ietters ........ccceevviiiimiiiiiiiiieeriieeieeeeee et eaee e
Migration Policy Institute, Doris Meissner, Muzaffar A. Chishti, and Michael
J. Wishnie, Washington, D.C., prepared statement ............cccceceevieniinciennnane
Michel, Paul R., Chief Judge, U.S. Court of Appeals for the Federal Circuit,
Washington, D.C., prepared statement and letters ........c.ccccovveevcveeeciieencneene
Newman, Jon O., Senior Judge, U.S. Court of Appeals for the Second Circuit,
Hartford, Connecticut, prepared statement and letter ..........cc.ccccovvevivvniinenans
New York Times, New York, New York, April 7, 2006, article ............cccveeeunnennne.
Noonan, John T., Jr., U.S. Circuit Judge, and Kim McLane Wardlaw, U.S.
Circuit Judge, U.S. Court of Appeals for the Ninth Circuit, San Francisco,
California, LEEEET .......vevviiiiieciieeee e
People for the American Way, Ralph G., Neas, President and Tanya Clay,
Director, Public Policy, Washington, D.C., letter .........c.cccecoiveriiiieniieenciiennns
Posner, Richard A., U.S. Circuit Judge, U.S. Court of Appeals for the Seventh
Circuit, Chicago, I11inois, letter .........cccccoeviiriiiiiiiiiiiieecece e
Retired judges of the courts of appeals, joint letter ..........ccccovvviviiniciiiinicieinnnenn.
Roll, John McCarthy, U.S. District Judge, U.S. District Court for the District
of Arizona, Tucson, Arizona, prepared statement ...........cccccceeeeevviieriieniieenieennne.
Schroeder, Mary M., Chief Judge, U.S. Court of Appeals for the Ninth Circuit,
Phoenix, Arizona, 1eEter .......cc.eviiiiiiiiiiiiee e
Thomas, Sidney R., U.S. Circuit Judge, U.S. Court of Appeals for the Ninth
Circuit, Billings, Montana, letter
Walker, John M., Jr., Chief Judge, U.S. Court of Appeals for the Second
Circuit, New Haven, Connecticut, prepared statement and letters .................
U.S. Court of Appeals for the Federal Circuit, workload calculations, table ......

Page
94
99

108

115

132

147
159



IMMIGRATION LITIGATION REDUCTION

MONDAY, APRIL 3, 2006

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:04 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Arlen Specter,
Chairman of the Committee, presiding.

Present: Senators Specter, Sessions, and Cornyn.

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S.
SENATOR FROM THE STATE OF PENNSYLVANIA

Chairman SPECTER. Good morning, ladies and gentlemen. The
Judiciary Committee will now proceed with our hearing on the sub-
ject of judicial review of immigration matters.

The Senate is currently considering legislation on immigration
reform. It follows extensive hearings and a markup by this Com-
mittee. We have on the floor now what we call the Chairman’s
mark or the Committee bill. We have proceeded under an expedited
schedule where the Majority Leader wanted a bill on the floor on
Tuesday of last week, and we had a very lengthy markup on Mon-
day to complete action on the bill, except for the title on judicial
review. And we kept that aside until we could make further inquir-
ies to find out what we ought to be doing on judicial review and
to hear from experts.

My preference would have been to have approached the entire
subject of immigration review with a more thorough analysis,
which we have on the hearing process and on the so-called markup
where the Committee sits down and goes over the text line by line
to figure out what we ought to do. And there are, as you well know,
very, very complex policy considerations on this bill at every turn.
It is a highly emotional bill. There are those who want only border
security, only enforcement, and there are others who want broader
reform to accommodate the 11 million people who are in this coun-
try as undocumented aliens.

The Committee bill provides to accommodate the 11 million peo-
ple for a number of reasons, the most prominent of which is there
is no way to round them up, detain them, deport them, and they
are here. They are undertaking important jobs, and there is a
heavy controversy on whether they are taking jobs that other
Americans would fill or whether they are taking jobs other Ameri-
cans would fill if the pay was higher. So there are lots of controver-
sies.
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With respect to judicial review, we are considering the consolida-
tion of all of the circuit appeals to the Federal circuit. That has
drawn some objections on grounds that it is preferable to have the
matters remain in the circuit courts where there are generalists
who are at work. There is a very substantial imbalance, as you
know, with the Ninth and Second Circuits having many more ap-
peals than the other circuits. There are some suggestions. Judge
Becker has made a suggestion that there be created something like
the Multidistrict Panel to reassign cases. Judge Newman I under-
stand has a suggestion for temporary assignments. And with you
judges here today who have had a lot of experience in the field, we
will be able to shed some light on that.

We have a second panel which will take up additional questions
as to what ought to be done with immigration judges, whether
there ought to be reforms there, the Board of Immigration Appeal,
and we will be asking you those questions as well.

We have a practice of swearing in all witnesses, so I hope you
will not mind. If you will rise and raise your right hand. Do you
solemnly swear that the testimony you will give before the Judici-
ary Committee will be the truth, the whole truth, and nothing but
the truth, so help you God?

Judge MICHEL. I do.

Judge WALKER. I do.

Judge BEA. I do.

Judge NEWMAN. I do.

Judge RoLL. I do.

Chairman SPECTER. Thank you. Our first witness will be the
chief judge of the Federal Circuit, Judge Paul R. Michel. He has
been on that court since 1988, appointed by President Reagan. In
the interest of full disclosure, I will tell you that he was my chief
of staff before he became a circuit judge. And in the interest of
fuller disclosure, I will tell you he was an assistant district attor-
ney in my office in Philadelphia. And in 1967, 1968, and 1969, he
was, in my opinion, the most knowledgeable lawyer in America on
constitutional procedure in the era of implementing Mapp and Mi-
randa and lineups, et cetera.

Judge Michel, you have a very extensive biography. It will be in-
cluded in the record, but we appreciate your coming here today and
look forward to your testimony.

Under our Committee procedure, we have a 5-minute rule. To
the extent you can accommodate that, we will—Senator Cornyn has
just arrived. He used to be a judge. Senator Cornyn, would you
care to make an opening statement?

Senator CORNYN. Mr. Chairman, thanks for the opportunity, but
I will pass.

Chairman SPECTER. OK. Judge Michel, Chief Judge Michel.

STATEMENT OF PAUL R. MICHEL, CHIEF JUDGE, UNITED
STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT,
WASHINGTON, D.C.

Judge MICHEL. Good morning, Mr. Chairman. Thank you for the
opportunity to testify. It is a great pleasure for me personally to
be back in this building and this room.
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I testify primarily in my capacity as the chief judge of the Court
of Appeals for the Federal Circuit. I am also, as you know, a mem-
ber of the Judicial Conference and, along with my friend Chief
Judge John Walker and five other judges, a member of the Con-
ference’s Executive Committee. And indeed, I participated in the
drafting of the two Conference letters which have been submitted
to the Committee, and I agree with their content.

However, rather than cover the policy aspects that are well cov-
ered in those two letters, I thought I could best contribute to the
work of the Committee by concentrating on the capacity of the Fed-
eral Circuit to handle such a large increase in jurisdiction and
caseload.

If I might, I would like to first mention that I think that in many
recent news articles and also in some of the letters sent by various
people to the Committee, the notion that the Federal Circuit is a
narrowly specialized court has been greatly overstated. I saw a
news article published as recently as yesterday that said the Fed-
eral Circuit does patents and bankruptcy. Of course, it is entirely
erroneous. We do no bankruptcy at all, and the patent cases make
up a minority of our cases.

I had sent the Committee a letter, and rather than spend more
time on the extent to which we are not a narrowly specialized
court, I might ask the Committee if the record could include my
letter to the Committee of March 24th. It provides details about
our actual jurisdiction.

Chairman SPECTER. Without objection, your letter will be made
a part of the record, Judge Michel.

Judge MICHEL. Thank you kindly.

Now, with respect to the workload, as the Committee knows, the
present annual filings in the Federal Circuit Court of Appeals are
about a thousand and a half. If the Chairman’s mark were to be
enacted into law, that would grow and become something on the
order of 13,500, perhaps more, since the immigration petitions for
review have been steadily increasing—so a huge, more than tenfold
increase.

At present, we have 15 judges, and just to make a comparison,
the Ninth Circuit, which has something like a third of the present
petitions for review, has 47 judges. We have 15. The Ninth Circuit
has 85 staff attorneys. We have four. The Ninth Circuit has over
110 deputy clerks. We have 20. So when you multiply by a factor
of 2 to 3 the Ninth Circuit resources, we would need essentially,
as I indicated in my prepared testimony, to triple the size of our
staff. That would also require the budget to be magnified at the
level of 2 to 3 times, and we would also need the equivalent of an-
other courthouse in order to accommodate all those additional staff
members.

I should add that even with that very large-sounding staff, the
Ninth Circuit, according to reports, has had great difficulty in car-
rying its one-third or so of the national immigration caseload. I also
see that the caseload is rapidly rising, and there is a big difference
between how it was measured last September versus now.

Another way to focus on this is how long a ramp-up period we
would need. Even if we were given triple the budget, triple the
staff, double the space, we do not have the capacity to surge in a
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short period of time to absorb that kind of resource. For example,
our computer system could not be expanded to support the staff of
400-plus or a caseload of on the order of 13,000 or 14,000. And cer-
tainly a transition period would be extensive, running into the
order of a year and a half to 3 years, by my best estimate.

Over the weekend, Senator, I tried to calculate the effect on the
daily life of a member of our court if this increased caseload were
given to us. I am down to 5 seconds, but, in essence, assuming that
three-quarters of the immigration cases dropped off on the one-
judge review, our workload would go from 240 judge dispositions
per year to 1,500, about a 7-time increase. And even counting the
three additional judges provided for in the Committee mark, and
assuming only 1 hour to do the one-judge review, which I think is
probably not an accurate assumption, but even assuming that, the
effect on the time allowed to do everything on a case, from reading
the briefs, master the case, decide the case, write the opinion and
so forth, which greatly decrease. Right now we do about a case a
day. So we have 8 or 10 hours on average to do all the different
aspects of adjudicating a case. At the assumption of a 75-percent
dropoff rate and one-judge review, the 8 hours per case would drop
to an hour and a half. And I think realistically we could not even
learn the case by reading the briefs in an hour and a half. The
briefs always consist of several hundred pages, the records often of
thousands of pages. It is just not humanly possible, even with in-
creased staff resources and three extra judges, to keep up with this
kind of a caseload.

So I think what would happen would be that the backlog would
swell rapidly, and the risk would also be incurred that the quality
of the dispositions, both in non-immigration cases and immigration
cases, might not be what it should be or what it is presently.

I thank the Committee for the chance to appear, and I would be
happy to respond to questions when the time comes.

[The prepared statement of Judge Michel appears as a submis-
sion for the record.]

Chairman SPECTER. Well, Judge Michel, what you are saying, in
essence, is that it would immediately overload, really swamp your
Federal Circuit.

Judge MICHEL. It would, Senator, under any set of assumptions
that I have been able to make, because the combined one-judge re-
view and panel caseload would be unsustainable even by 20 judges
or 24 judges. It is hard to know the number of judges and assum-
ing all the ratio of support staff that it would take. But it certainly
could not be done by 15 judges.

Chairman SPECTER. Well, when you say that you would need a
new courthouse to accommodate the workload and the personnel
you would have, that is something that cannot be provided over-
night or very fast.

Judge MICHEL. Exactly. The staff would have to swell from its
present total of 140 by my calculation to approximately 420. So we
would need commercial office space or another building about the
size of our present courthouse on Lafayette Park, where you your-
self have visited, a nine-story modern office building. And it would
take a lot of time to get such a building, if one is even available
anywhere proximate to our courthouse. That is part of why we do
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not have the surge capacity. Even if handed all the money imme-
diately, it would take time to get the office space, time to hire the
staff. We would probably have to start an entire new computer sys-
tem, which would have to be designed, built, tested, and imple-
mented, which, again, would take probably years.

Chairman SPECTER. Thank you very much, Chief Judge Michel.
It is a bleak picture, but we want to know what the facts are so
we can figure out what to do—try to figure out what to do.

Our next witness is the chief judge of the Court of Appeals for
the Second Circuit, Chief Judge John M. Walker, Jr. Judge Walker
came to the circuit court in 1989. Prior to that he was district court
judge in the Southern District of New York and has been chief
judge since October 1st of the year 2000.

Welcome, Chief Judge Walker, and the floor is yours.

STATEMENT OF JOHN M. WALKER, JR., CHIEF JUDGE, UNITED
STATES COURT OF APPEALS FOR THE SECOND CIRCUIT,
NEW HAVEN, CONNECTICUT.

Judge WALKER. Thank you, Mr. Chairman, Senator Cornyn, and
members of the Committee. I thank you for the opportunity to ap-
pear here. As chief judge of the Second Circuit, I am responsible
for one of the two courts that is bearing the brunt of the immigra-
tion appeal explosion right now, along with the Ninth Circuit. I do
appear today in my individual capacity. I do not speak for the other
judges in my court. And I do appreciate also the Committee’s hard
work on the very difficult issues relating to the whole issue of im-
migration reform, the national debate that is going on, but also, in
particular, the impact of the proposed legislation on the adjudica-
tion of these disputes.

For the past few years, I just wanted to give a little background.
My court has been receiving immigration appeals at the rate of
about 2,500 cases per year. Around a quarter of the cases that are
filed nationally come to the Second Circuit. What we thought was
a one-time bubble, as the BIA was ordered to clear its backlog in
2002, has now turned into a steady flow of cases, and most of these
raise asylum issues. Over 90 percent raise asylum issues. They are
fact-intensive cases in which the petitioner is seeking to be relieved
of the obligation to return to their home country by virtue of the
fact that they claim persecution.

To deal with this backlog that we had and that we currently
have and are working on, in October 2005 a special non-argument
calendar was set up for asylum cases, and we are adjudicating 48
cases a week on the basis of this calendar, which we call the NAC,
N-A-C. And we are doing it with three judges on each case. In the
6 months that it has been in effect, it is reducing our backlog, and
we expect to eliminate it in no more than 4 years, maybe even 3
years. In this regard I want to publicly commend Circuit Judge Jon
0. Newman, who is here today, who was the principal architect of
the NAC Program.

The principal reason, I think, for the current backlog in the
Courts of Appeals, and the reason that we have higher expected
numbers of cases being remanded are a severe lack of resources
and manpower at the immigration judge and BIA levels in the De-
partment of Justice. Only 215 immigration judges process filings of
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over 300,000 cases a year. That means a single judge has to dis-
pose of 1,400 cases a year or nearly 27 cases a well, or more than
5 each business day. Immigration judges simply cannot be expected
to make thorough and competent findings of fact and conclusions
of law under these circumstances. The BIA faces similar pressures.
It has 11 members currently and faces 43,000 filings a year. So
each judge has to decide nearly 4,000 cases a year, a virtually im-
possible task.

So I think there needs to be a substantial increase in the number
of immigration judges and BIA members, and my testimony speci-
fies in some detail the numbers that I think would be appropriate,
basically doubling the numbers.

Turning to Section 701 of the Chairman’s original bill, which
would take petitions for review out of the Regional Courts of Ap-
peals and put them in the Federal Circuit, with all due respect, I
believe that consolidating these appeals in the Federal Circuit
would be a mistake for the following reasons.

First of all, it will do nothing to improve the performance and
productivity of the IJs and the BIA, which I think is the core prob-
lem in immigration adjudications, and which can only be addressed
by additional resources.

Second, as has been noted, it will swamp the Federal Circuit
with petitions, a ninefold increase at least in its caseload, reducing
the time for careful consideration, delaying dispositions and exacer-
bating the backlog.

Third, it will run counter to the firmly accepted idea of our Na-
tion’s relying on generalist judges to adjudicate disputes, and it will
also run afoul of the policy of the Judicial Conference, which
disfavors specialized courts except in limited circumstances.

It also, I think, runs the risk of politicizing the Federal Circuit,
which could affect the reputations, not only of the Federal Circuit
but of the judiciary as a whole, as the public and those responsible
for nominations begin to view the Federal Circuit as determining
primarily immigration cases, and then the views of the judges as
pertains to immigration cases, and how they might dispose of such
cases, would become paramount in the appointment process.

Finally, I think that the centralization in the Federal Circuit
would lose the benefits of having appeals heard in the community
where the parties are located.

Now, every circuit judge in the country today is available—if I
could continue just for a few minutes, Mr. Chairman.

Chairman SPECTER. Yes, you may, Judge Walker. Proceed.

Judge WALKER. At present, every circuit judge in the country,
with the exception of those in the Federal Circuit today, is avail-
able to review immigration petitions. There are 70 Federal judges
available to dispose of these cases in the Second and Ninth Circuits
alone, but even with the proposed expansion of the Federal Circuit
to 15 judges, 15 judges would be responsible for the more than
12,000 petitions for review on top of that court’s current caseload,
and that current caseload is about 1,500 cases a year, as we have
noted, as Judge Michel has noted.

The Judicial Conference has long opposed the specialization of
the Article III judiciary in favor of using generalist judges to decide
cases, and this is a system that has served our Nation well
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throughout its history. The executive committee, just last Friday,
confirmed that position, and is on record opposing the consolidation
of immigration appeals in the Federal Circuit.

At present, judges are not appointed to decide a specific class of
cases generally. However, under the proposal, since the over-
whelming majority, 90 percent of the docket of the Federal Circuit
would be immigration appeals, that would change, and even if done
with the best of motives, the appointment and confirmation of
judges to the Federal Circuit would inevitably, I believe, tend to
focus on how the nominee would be inclined to rule in immigration
matters. Should this occur, the prestige of the Federal Circuit
Court of Appeals, I think, would be impaired, as would the percep-
tion of impartiality that is so critical to the public’s favorable view
of the judiciary as a whole.

Mr. Chairman, I am also troubled by the provisions of the pro-
posed bill that provide that one judge decide whether the petitioner
is entitled to Court of Appeals review. Currently, even under the
more efficient NAC procedures of the Second Circuit, each alien’s
position receives the attention of three judges. But with the hastily
administrative records that we are seeing, single-judge gatekeeping
review would diminish, I think, the quality of review that these
cases receive, and would not appreciably speed up the process, be-
cause all of these cases are so fact intensive, that the same staff
attorney support would be required, as is the case today, and our
NAC calendar is moving expeditiously in handling our backlog, and
I don’t think a single-judge review process would significantly im-
prove that disposition rate.

Again, I thank the Chairman and members of the Committee
again, for bringing to light these issues, and in my view, again, the
most single effective way to improve the functioning of judicial re-
view of immigration proceedings is to give the Department of Jus-
tice the adequate resources to handle its caseload. I think the
present structure of immigration review is really not the problem,
and that the solution does not rely in changing it.

Thank you, Mr. Chairman.

[The prepared statement of Judge Walker appears as a submis-
sion for the record.]

Chairman SPECTER. Thank you very much, Judge Walker.

We now turn to Judge Carlos Bea of the Court of Appeals for the
Ninth Circuit. Prior to coming to the Ninth Circuit, Judge Bea was
on the Superior Court of California.

May I add that the Ninth Circuit Chief Judge, Chief Judge
Schroeder, has submitted testimony, as has Circuit Judge Kozinski
of the Ninth Circuit, as has Judge Posner of the Seventh Circuit.
We have also had the submission from the Judicial Conference of
the United States.

Thank you for joining us, Judge Bea, and we look forward to
your testimony.

STATEMENT OF CARLOS T. BEA, CIRCUIT JUDGE, UNITED
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT, SAN
FRANCISCO, CALIFORNIA

Judge BEA. Thank you very much, Mr. Chairman. Good morning,
Senator Cornyn. Good morning, Senator Sessions. Good to see you
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again. Like Judge Walker, I want to make quite clear that the
opinions I am about to express are my own, and do not represent
those of the Ninth Circuit, which as you might guess, are on both
sides of this issue. I am here to support the Chairman’s mark, Title
VII of this bill.

My personal experience, if you will allow me, is a little bit un-
usual. I am probably the only circuit court judge in the United
States who went through a deportation hearing as an alien, was
deported, and won at the Board of Immigration Appeals. So I have
been there and seen it. And also, in private practice, as the Hon-
orary Vice-consul of Spain, I did a lot of pro bono work with Basque
shepherds, and went to the Immigration Court and also the Ninth
Circuit, so I have a little bit of experience as a lawyer also.

I think the overwhelming need that is addressed by this mark
is a need for national uniformity, a national policy. One doesn’t im-
migrate to Idaho or Texas, one immigrates to the United States.
We have very important problems which are circuit splits, and they
can be in such issues as what is an aggravated felony from one
State and what is not; is an order of removal necessary when some-
body comes back in the country by an immigration judge, or can
you do it by having the agent enforce or reinstate the order of re-
moval? That is an issue which is presently split.

The Supreme Court cannot take enough cases to give us super-
vision in all areas. What happens with this lack of uniformity is
that you get forum shopping. It is very clear, asylum cases, which
I agree are 90 percent of our immigration cases, which by the way,
in the Ninth Circuit, immigration loaded between 46 and 48 per-
cent of our overall calendar.

In asylum cases the Fifth Circuit in Texas and in New Orleans
has had 125 percent rise over the last 5 years. But the Ninth Cir-
cuit has had a 590 percent rise over the last 5 years. Now, why is
that? The Fifth Circuit grants 9 percent of the Board of Immigra-
tion denials by reversing them. The Ninth Circuit grants 33 per-
cent. If I were representing one of my old clients, I would do every-
thing in the world to have him given up and proceed in the Ninth
Circuit rather than in the Fifth Circuit. That is the forum shopping
which actually exists today as a practical matter.

The review by a one-judge court is not so unusual. We presently
have reviews of habeas cases by a one-judge court, the district
judge, and if he does not grant it, we have a two-judge court in the
Ninth Circuit take a look for certificate of appealability. It is not
a new function.

The criticisms that we have had that I have heard about general-
ists, the idea being that it would politicize the regime of appointing
judges, I don’t think that the appointing for results, which was
talked about, has worked so well in the Supreme Court of the
United States, and I don’t think it is working in an of the circuit
courts either. Judges tend to be very, very independent once they
become Article III judges. The idea that the court located in Wash-
ington could not give justice throughout the country, I think, over-
looked something which is very important. The Federal Circuit is
the only circuit under 28 U.S.C. 48(a), which can hold hearings in
any of the other circuits and any of the other cities. So they can
come out to San Francisco. We have got plenty of courtrooms where
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they can have hearings. Plus, one must remember that in our par-
ticular circuit, last year we had 4,700 terminations of determina-
tions of immigration cases. We had, of those 4,700, only 9 percent
actually reached three-judge panels. We determined the rest of
them either by motions or by screening panels of three judges that
we did not think were worthy of argument, somewhat like the non-
argument calendar.

The idea that Federal judges have no immigration experience, 1
don’t think many of us have immigration experience. I think I am
an exception because I had some trial practice immigration experi-
ence. Immigration is a very complicated area. It is somewhat like
tax law because we keep passing immigration bills, and there are
layers. For instance, in asylum, you have asylum, you have with-
holding of removal, and you have the Convention Against Torture.
It is three different acts, three different layers you have to go
through in practically every immigration case. And it is a little bit
like tax. That is why we have a Tax Court, and that is why we
could have a review court here in the Federal Circuit.

The backlog of cases is just growing, and there is an incentive—
the backlog is an incentive for appeals. I agree with everything
that Judge Walker said about the necessity to beef up the BIA
process and the BIA opinions, and I know that is going to be the
subject of the second panel so I will not address that.

Some of the letters say that the only way to handle an immigra-
tion case is to do it as it is being done now, an immigration appeal.
Some of the letters say that the particularized determination, the
compassion that is shown by regional circuit court judges cannot be
duplicated in a centralized court. I don’t think we have a corner on
compassion, and I think we can do some of the things which the
chairman’s mark has indicated and improve the rendition of justice
immensely.

Thank you very much.

[The prepared statement of Judge Bea appears as a submission
for the record.]

Chairman SPECTER. Well, thank you very much, Judge Bea.

We now turn to Judge Jon Newman, on the Federal bench for 33
years, 7 years on the district court in Connecticut, 26 years on the
Second Circuit, had been chief judge for 4 years. And, again, in the
interest of full disclosure, Judge Newman and I were classmates at
Yale—I will not mention the year—squash partners, and long con-
versations at a midway point between the two apartments where
we lived.

I could tell you more but I will not.

Judge NEWMAN. Thank you.

[Laughter.]

Chairman SPECTER. But I will mention one additional relevant
factor, and that is that Judge Newman was a member of the Sen-
ate family. He was chief of staff for Senator Ribicoff.

Thank you very much for joining us, Judge Newman. We look
forward to your testimony.
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STATEMENT OF JON O. NEWMAN, SENIOR JUDGE, UNITED
STATES COURT OF APPEALS FOR THE SECOND CIRCUIT,
HARTFORD, CONNECTICUT

Judge NEWMAN. Thank you, Mr. Chairman, Senator Sessions,
Senator Cornyn. It is a great pleasure to be here and have a
chance to discuss this issue with you.

I want to touch briefly on three aspects of the proposal: the
transfer proposal, the Certificate of Reviewability proposal, and the
proposal to increase the personnel throughout the administrative
process.

With respect to the transfer to the Federal Circuit, I think it is
useful if you think of that proposal as comprehending two very dis-
tinct issues: the first is whether there should be centralization at
all, as distinguished from leaving the cases in the regional circuits;
the second issue is if you decide in favor of centralization, where
do you centralize. Those are separate issues.

Like others who have testified and written, I strongly oppose cen-
tralization. I say this with all respect to the Federal Circuit. I do
not doubt that they are estimable men and women who could han-
dle it. I don’t think it is an issue of who has more or less compas-
sion. But never in the history of this country have we put cases in-
volving personal liberty in a specialized court. The country has
been served well by two centuries of leaving those issues in the
courts of general jurisdiction manned by men and women selected
for their broad experience. The Federal Circuit judges were selected
in large part for their expertise in technical matters.

Whether centralization is needed for uniformity I seriously
doubt. Of course, in any system that is adjudicating thousands of
cases, there are going to be a handful of examples of different out-
comes. But the basic issue arising in asylum cases is not technical
construction of the immigration statute. It is the much more mun-
dane issue of reviewing a finding by an immigration judge and the
BIA that the witness, usually the alien, was not credible, and the
issue is was the credibility finding supported by substantial evi-
dence. That is the type of thing generalist appellate judges do all
the time when we review bench findings of district judges. And I
suspect that in the general run of patent cases—I used to try those
as a district judge. I don’t think there are many credibility issues
that come up in a patent issue. But we review credibility findings
all the time in asylum cases, and I think it’s better to leave those
in the generalist court.

The other issue against centralization, of course, is volume.
Judge Michel and Judge Walker have given you the numbers, and
I will not repeat them, and you have more detail on that from
Judge Posner. To put all that volume in one place is a prescription
for a train wreck. You are just going to clog the court, or you are
going to have to so expand it and gear up its personnel, its staff,
and even its building, as Judge Michel says, and at a huge cost.
Do you add judges? The current figures I have seen are it is $1 mil-
lion every time you create a new judgeship: the judge, personnel,
staff, support and all that.

So I would strongly urge you not to centralize, to leave personal
liberty cases among the regional courts where they have always
been in the history of this country. If you are going to centralize,
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then I urge you to consider not putting them in the Federal Circuit,
whose personnel were not selected for that, but to give serious con-
sideration to an alternative centralization proposal, namely, a
panel of immigration—a special panel on immigration appeals
drawn from the existing complement of circuit judges throughout
the country and/or district judges, if you like, modeled on the FISA
Court, with which this panel is very familiar, or the old TECA
Court, Temporary Emergency Court of Appeals. Those were courts
to handle a group of cases drawn from the courts of appeal, se-
lected by the Chief Justice, and there are other selection mecha-
nisms which you could consider. It would provide one court. It
would be based in Washington, if that is where the Department of
Justice thinks it is better to litigate. And it can sit around the
country if it wants, and it would provide flexibility.

Your bill proposes adding three judges to the Federal Circuit. I
think most people think three judges could not possibly handle this
problem. But a panel drawn from the ranks of the sitting judges
would, A, not cost you any money, which I think is a virtue; and,
B, provide you flexibility. If the Chief Justice saw the volume need-
ed judges, nine judges, 21 judges in 1 year, 21 could be drawn. If
in the next year the volume was down, only needed 15 or 11, you
could adjust the volume. So it offers flexibility. It offers a primarily
Washington-based court. It offers generalist judges. And it follows
the pattern we have used in the past and avoids a specialized
court.

Just briefly on Certificate of Reviewability. We have never in the
history of this country allowed one judge to cutoff appeal on an
issue of personal liberty in a case that has not been fully reviewed
by a prior judicial system. My guess is this proposal was modeled
on the COA, the Certificate of Appealability, which applies from
appeal on a district court denial of habeas corpus. But those cases,
as this panel well knows, are cases that have been fully reviewed
by the entirety of a State judicial system and by an Article III dis-
trict judge. To permit a Certificate of Reviewability there made
sense, although it is interesting that almost every circuit uses
three judges even to review those. But there has been full review.
We have never, never let one judge cutoff review on a case involv-
ing personal liberty that has not been fully considered by a full
complement of judges.

A last point on the personnel. That is the best part of the bill,
if I may say so. You need more IJs. You need more BIA members.
You need to go back to the so-called streamline proposal, which
proved to be a disaster and burdened all of us with these thou-
sands of cases, many with one-line affirmance opinions which are
not the way to handle an administrative process. So you need more
IJs. You need more BIA members. And you need the cohort of at-
torneys that your bill calls for, both in OIL and EOIR and the U.S.
Attorney’s Office to properly staff it. In short, you need a thor-
oughly financed, well-funded administrative system to handle these
thousands of cases. You do not need to disrupt it by moving all the
cases out of the hands of generalist judges. But if you are inter-
ested in centralization, then I urge you to centralize in a special
panel drawn from the courts of appeals and not put into a special-
ized court.
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Thank you, Mr. Chairman.

[The prepared statement of Judge Newman appears as a submis-
sion for the record.]

Chairman SPECTER. Thank you very much, Judge Newman.

Our final jurist on this panel is Judge John Roll from the United
States District Court for the District of Arizona, where he has been
a judge since 1991, and prior to that time was in the State court
system of Arizona.

Thank you for coming in today, Judge Roll, and we look forward
to your testimony.

STATEMENT OF JOHN MCCARTHY ROLL, DISTRICT JUDGE,
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF
ARIZONA, TUCSON, ARIZONA

Judge RoLL. Thank you, Chairman Specter. Good morning, and
good morning, Senator Sessions and Senator Cornyn. My name is
John Roll. I am a district judge in Arizona. Beginning May the 1st,
I will be the chief judge for the district. I speak only for myself at
this time. It is an honor to appear before this Committee, and it
is certainly daunting to appear as a member of such a distin-
guished list of witnesses.

I speak in favor of the Chairman’s mark in this case. I believe
that consolidation would be a good thing. I think it is appropriate.
I realize you have received the letter from the Judicial Conference
in opposition to the proposal of the consolidation. I would like to
touch on just a few points in connection with that.

The letter points out that subject-matter courts are only appro-
priate where national uniformity is crucial. It would seem that im-
migration is exactly such a topic.

The written testimony that I have submitted points out several
examples of inconsistencies, not only inter-circuit but intra-circuit,
in connection with immigration issues. These include how circuits
go about evaluating immigration judges’ credibility determinations,
derivative asylum issues, and retroactivity of deportation orders.
There are conflicts inter-circuit and intra-circuit as to these various
matters, and there should be national uniformity.

The letter from the Judicial Conference also refers to regional
courts that have developed expertise, and I am certain that is true.
But if one circuit were to handle all of the appeals from the Board
of Immigration Appeals, they would have an expertise unmatched
by any circuit that currently hears these matters.

It has also been referred to in the letter the fact that litigants
may find that their cases are decided in distant tribunals. I suspect
that many litigants already feel that their cases are being decided
in distant tribunals when they are heard in San Francisco, for in-
stance, in the Ninth Circuit. But as has already been mentioned,
28 U.S.C. Section 48 would permit the Federal Circuit to go to the
busiest cities and to conduct hearings in connection with those
matters. It has also been mentioned that most of these cases are
submitted on the briefs.

Another reason that is a compelling reason for this particular
consolidation is that it would help a severely overburdened Ninth
Circuit Court of Appeals. The caseload in the Ninth Circuit is now
approaching 17,000 pending appeals, several times what the aver-
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age is for the other circuits. That represents 28 percent of all of the
pending Federal appeals in the United States of the 12 geo-
graphical circuits. Its population is one contributing factor to this.
The population in the Ninth Circuit is approaching 60 million peo-
ple, one-fifth of the United States. It consists of nine States, a terri-
tory, and a Commonwealth. The other circuits average four, and,
of course, one of those nine States is California. This shows up in
a number of different ways, and I will just pick two examples. One
of them is the Ninth Circuit is the slowest circuit in the United
States in decisional time. That is the time measured from the time
of the filing of notice of appeal to the time of disposition. And that
is the time that matters to the litigants.

The Ninth Circuit now takes 16.6 months per case. The average
for all of the circuits, even when you add in the Ninth Circuit, is
12.1 months. The next lowest circuit is 2.5 months faster than the
Ninth Circuit Court of Appeals.

Also, the Ninth Circuit is the most reversed circuit, and perhaps
that would be understandable because of the volume of cases that
the Ninth Circuit hears. But the Ninth Circuit is the most unani-
mously reversed circuit by the Supreme Court.

Since the White Report was issued in 1998, the Ninth Circuit
has unanimously been reversed by the Supreme Court 59 times. I
have included in my submission in conjunction with my written
testimony, Attachment G, which lists those 59 unanimous reversals
by the Supreme Court. I have included, as Attachment C, the list
of Administrative Office records that show that the Ninth Circuit
is the slowest circuit, and Attachment A reflects the caseloads
among the various circuits.

The Chairman’s mark would result in about 6,500 cases—assum-
ing the pending cases were transferred—being removed from the
Ninth Circuit Court of Appeals. This would be of benefit to a circuit
that is severely overburdened.

Thank you again for the opportunity to appear before you.

[The prepared statement of Judge Roll appears as a submission
for the record.]

Chairman SPECTER. Thank you very much, Judge Roll.

We now proceed to the questioning from the Senators, and our
practice is to limit it to 5 minutes, but we will obviously have more
than one round today as we go through the process.

Judge Newman, would your suggestion be that the new court of
Washington, presumably, would be full time for these -circuit
judges, or would they retain responsibilities in the circuit for reg-
ular assignment as well?

Judge NEWMAN. I think that would depend on how many were
initially chosen. If only three were chosen, I think they would be
pretty much full time. If a large panel were chosen along the mod-
els of FISA, then I think they could retain a substantial caseload
in their own circuit.

Chairman SPECTER. Don’t we face a similar problem to that that
Judge Michel has stated, a courthouse, computer system, staff, if
we are going to put all these—

Judge NEWMAN. I don’t think so. For example, if one, two or
three judges were selected from the Second Circuit to staff such a
panel, I would think they would use the staff resources of the staff
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attorneys office in New York who are already there, who are writ-
ing memos on these cases, scores of them every day. I don’t think
they would move to Washington. The judges could come to Wash-
ington for the hearing, or the hearing could be held elsewhere, or
it could be done by closed circuit television, as we now do with law-
yers all over the country. There are many flexible ways to handle
the logistics of this.

Chairman SPECTER. What do you think of Judge Becker’s idea to
reassign cases to have some—an analogy to the Multidistrict Panel,
where you take a look at the Ninth Circuit is overburdened, the
Tenth Circuit has very few, and we assign some cases there. What
do you think of that?

Judge NEWMAN. Between circuits?

Chairman SPECTER. Yes.

Judge NEWMAN. Well, of course, I think you would have to
change the venue provisions. You would want to discuss—

Chairman SPECTER. You have that in any event.

Judge NEWMAN. You would, you would. You would want to dis-
cuss with the bar whether the lawyers from one part of the country
want to be transferred to another part of the country.

Chairman SPECTER. Well, if you have it in Washington, they are
going to be traveling.

Judge NEWMAN. They would, yes. Oh, I thought you meant just
from the Ninth to the Tenth, and send them—

Chairman SPECTER. No, no. Some administrator or panel would
take a look at the imbalance. Say the Ninth Circuit was overbur-
dened, say the Second Circuit was, another circuit is not.

Judge Walker, you have your hand up.

Judge WALKER. There is an option here, and that would be using
a panel like that to, in effect, allocate cases to the circuits on a pro
rata basis. Every circuit has a—this does not address, of course,
the uniformity question, but it does address the backlog uneven-
ness that would occur, that is occurring now. And you could take
into account the pro rata amount of decisions that each circuit is
making in a general way on all their cases, and then simply assign
the immigration cases to those circuits on that basis.

Chairman SPECTER. You think that would be a practical way of
handing it?

Judge WALKER. I think it would a practical way of handling it.

Chairman SPECTER. I was—

Judge WALKER. I have one other comment if I could, and that is
with regard to Judge Newman’s, in effect, fall-back position, which
would be this panel. It would have the virtue of creating a uniform
body of law because it would be a separate panel that would be
presumably subject to rules of precedence that would apply to that
panel, so that notwithstanding—if I am a Second Circuit Judge,
and I have ruled or our court has ruled in a certain way, when you
are transferred to the panel, the immigration panel, you would be
governed by rules of law that would apply to that panel, as if it
were a separate court.

Chairman SPECTER. I am going to want to explore with you, but
not on the record at this moment, logistically how we would do
that. I was struck by your comment that going to the Federal Cir-
cuit, you would be politicizing.
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I will ask you first, Judge Walker, and then Judge Michel, why
do you think it would politicize matters, and then I will let the de-
fense speak.

Judge WALKER. Well, I don’t particularly think that it necessarily
would. I just thought that—I do believe that there is always a risk
when you take a highly politically charged issue and put it into—

Chairman SPECTER. What is there political about the individual
cases? There is a lot of politics involved on whether we are going
to have a guest worker program, but when an individual matter
comes to the circuit court, what is so political about that?

Judge WALKER. There’s nothing terribly political about that
itself. It would really be a question of—courts get reputations. Are
they more or less inclined to favor one side rather than another.
That would be the only issue that would come up.

Chairman SPECTER. Chief Judge Michel, if you do draw this as-
signment, what do you think about Chief Judge Walker’s concern
about the politicization?

Judge MICHEL. I really have no way to evaluate it. It depends on
the Justice Department, the White House, and the Senate on con-
firmations. It seems to me it’s hard to know.

There is a danger if the court becomes a 90 percent plus immi-
gration court, that immigration predictions will play a significant
role in selection of judges. So there is some risk. How to quantify
it, who knows?

Chairman SPECTER. The red light went on during Judge Michel’s
answer. You are permitted to answer. The red light just governs
the questioner.

Senator Cornyn, under the early bird rule.

Senator CORNYN. Thank you, Mr. Chairman.

I would like to express my gratitude to the panel for being here
and helping us figure this out. I think all of you have made a valu-
able contribution trying to figure this difficult issue out. It strikes
me that probably no judge would like to sit, get up in the morning
and go to work and decide immigration appeals from start to the
end of the day, and do that day after day, 365 days a year for their
entire tenure, and I think there is something to be said for avoid-
ing judicial burnout. I would also tend to agree that there is virtue
in the generalist judge who brings a variety of experience to decide
individual cases.

But here it strikes me we are trying to figure out how do we
achieve the value of uniformity and predictability and the expertise
that judges would bring to these appeals that would allow us to
handle such a high volume, and to do it in a shorter period of time
than is done now.

Mr. Chairman, I am glad that we are also talking about the addi-
tional staff that would be necessary. These judges would not be the
only ones looking at the case. In fact, every judge depends a lot on
the staff to prepare the case for their review, and I think if we are
going to make this massive immigration reform bill work, we are
going to have to make sure at all levels, whether it is the Depart-
ment of Justice or the judiciary, or through Department of Home-
land Security, that the staff is there to process the huge caseload.

Let me turn to—Judge Walker, you mentioned that you thought
the alternative to the proposal before us would be to make sure
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that the Department of Justice has adequate resources. Would you
see that as a complete solution, and if so, would you explain that,
please?

Judge WALKER. Yes. Well, part of the backlog, the real reason for
the backlog I think can be traced back to the streamlining decisions
that have occurred in the Department of Justice, which are under-
standable given the huge backlog that they have, and that is, the
idea that a single BIA judge can effectively decide an immigration
appeal by affirming without opinion. So that streamlining proce-
dure has led to a push on the part of the litigants to have their
cases now decided in the Courts of Appeals, instead of in the ad-
ministrative agency. So the Court of Appeals becomes the first ef-
fective review of the immigration judge’s decision.

With that, there has been this burgeoning of cases, and in addi-
tion, we're seeing, with the streamlining and the burgeoning of
cases, that not only are more cases coming through the BIA at a
faster rate, but more—but a higher percentage of the cases that are
pushed through the BIA are being appealed than was the case be-
fore. So it’s a ratcheting on two different levels, and that’s what ex-
plain, in my view, this huge backlog and flood of immigration cases
that amount to now 12,000 a year.

So that if we go back, just to answer your question again, if we
can go back to basics and see that the BIA and the IJs have suffi-
cient resources, then the issue will basically be litigated at the
agency level which is where it should be litigated.

Senator CORNYN. That sounds to me like that would be a valu-
able thing to push the cases down to be decided at the lowest level
of the administrative process they could be without the necessity
of getting circuit court judges involved.

But would you agree with me that if you could get greater uni-
formity of results, that would have a tendency to decrease the num-
ber of appeals, and thus, make the problem more manageable?

Judge WALKER. I think that to some extent, that is true. Also,
I think though that the number of appeals depend upon the back-
logs that have been generated, so that if you have—and that’s the
venue provision that we’re talking about. Currently, the venue pro-
vision is tied to the place where the immigration judge renders his
final decision. If it’s the Ninth Circuit, then it’s there. If it’s the
second Circuit—and a lot of these litigants have connections to the
Ninth Circuit or reside in the Ninth Circuit or the Second Circuit.
In the Second Circuit we have a huge number of immigrants of
Chinese national origin, and they congregate in New York. So that
is another reason why cases are coming to particular circuits.

And then once they come to particular circuits, and the backlogs
develop in the particular circuits, then that becomes a desirable
place for future litigants to file their cases because they’ll be at the
end of the queue, and the longer they're at the end of the queue,
the better off they are, because the name of the game for them is
to remain in the country.

Senator CORNYN. Mr. Chairman, I am intrigued by Judge New-
man’s idea of an analog to the FISA Court. It seems to me it
strikes an interesting balance between the need for uniformity, yet
sort of an alternative to dumping all of the cases on one court.
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If Ifmay, Judge Bea, you had a comment, I believe on the ques-
tion of—

Judge BEA. Yes. I quite agree with what Judge Walker said re-
garding the attractiveness of the appeals process to the alien who
wishes to stay here. The bigger the backlog you have, if the alien
could be put at the back of the line, he can wait out changes in
legislation such as are happening at the present time. Also there
may be changes in his personal circumstances that would help him
in getting a cancellation of removal.

So while it is absolutely necessary to better the Board of Immi-
gration Appeals—and I think on that we’re all in agreement—let’s
not think that that’s going to stop the appeals going to the Courts
of Appeal. When there is greater uniformity and the sure prospect
of a denial, that might help.

Chairman SPECTER. Thank you, Senator Cornyn.

Senator Sessions.

Senator SESSIONS. Thank you, Mr. Chairman, for wrestling with
this important issue as we deal with, I think, 300,000 plus appeals
a year. It is obvious that this is a massive undertaking and it
needs to be given a great deal of thought. Weaknesses in any part
of the system can allow problems to occur, increase appeals in a
way that is not legitimate, and drive these numbers to an even
greater degree.

I guess, Judge Bea, you were saying that to the extent to which
you had a system that rule promptly and consistently with predict-
ability, and a litigant knows that their case, based on the con-
sistent law of the circuit or the court, is inevitably weak and will
not prevail, that they are less likely to appeal in the first place?

Judge BEA. They should, that should work. When you know that
your chances in the Fifth Circuit are going to be one third of what
they are in the Ninth Circuit, then there is an incentive, obviously,
to give up, or have your hearing in the Ninth Circuit. If there were
uniformity of result or of appeal, then you would think that there
would be less appeals from the Board of Immigration Appeals.

Senator SESSIONS. There is still a fairly low standard for this cer-
tificate in the Chairman’s mark. I mean, all the petitioner would
need to do to establish a petition for review would be a prima facie
case; is that right, Judge Walker? So it is still not an overly high
standard to get a hearing, a full hearing.

Judge WALKER. My understanding is that that is true. If it’s
just—and I understand there’s been debate about what the stand-
ard would be. I am not sure exactly what the Committee is think-
ing of at the moment, but if it’s a prima facie case, that’s true. The
problem—

Senator SESSIONS. That is the language in the mark.

Judge WALKER. That’s currently the mark. But the problem is,
as Judge Newman has pointed out, that these cases really don’t—
really turn on credibility issues, so theyre fact intensive, and a
prima facie case could be made out by the alien, but then you
would have to assess credibility, and whether the IJ has really fo-
cused on credibility in reaching that determination, that there was
no merit to the case. So that is going to require essentially the
same investigation by the judge in reviewing the case as currently
occurs.
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Senator SESSIONS. Judge Michel, on the caseload per circuit, per
judge in a circuit, your circuit is one of the lower; is that correct?

Judge MICHEL. Yes, it is, Senator, and we struggle to stay cur-
rent and deal with the massive patent and trade and contract and
personnel cases that we have in very large numbers.

Senator SESSIONS. Is it the D.C. Circuit that is lower per judge
than you are, or are you the lowest in the circuit?

Judge MICHEL. They're very similar. Theyre very similar annual
case filings, similar caseloads per judge.

Senator SESSIONS. I thank you for your willingness to consider
this, and respond appropriately.

We are in a situation in our country that the immigration legal
system is not working. As a result the immigration has become
more and more illegal. In the whole system, there are a host dif-
ferent problems that arise in a whole series of different areas, and
in almost each one of those areas we are not functioning well. So
I would salute the Chairman for thinking creatively to try to make
our court system be able to respond effectively. At some point if
people oppose every single process reform necessary to make this
system work, we are never going to make it work. And my observa-
tion has been that anytime someone comes up with an idea that
might actually work in the real world and relieve the stress on the
courts or the border or the workplace, that turns out to be con-
troversial. So it is a difficult thing, and I look forward to studying
this carefully.

I do note, Mr. Chairman, that all of our circuits carry a pretty
good number of immigration cases, and one of the principles I have
observed as Chairman of the Courts Subcommittee is that most of
our courts do not want to keep adding more and more judges and
getting larger and larger because it impacts their collegiality and
ability to function. And they would like to keep it slower. They
complain about too many Federal laws creating too many causes of
action. That stresses the courts.

So I would think that from that point of view—dJudge Roll, you
might comment on it—it could relieve some pressure to make the
circuits larger and larger. But with regard to the Ninth Circuit, do
you think this would impact your view that the court still would
be too large to function effectively if it took these cases out? In
other words, one of the issues at the Ninth Circuit is the caseload
is heavy. It is not the heaviest per judge in the country, but it is
heavy. And how would this impact your view about division of the
circuit?

Judge RoLL. Well, it wouldn’t change it. I think that there would
still be compelling reasons for a circuit split. I think that the best
of all worlds would be the Chairman’s mark coupled with S. 1845.
And I say that because just this alone won’t change some of the
factors that are just present in the Ninth Circuit. You will still
have a fifth of the population in the Ninth Circuit. That is going
to generate significant caseload.

The Ninth Circuit has 28 active circuit-authorized judgeships
and needs seven more. That is why they have to have the limited
en banc, which is structurally flawed, and Justice O’Connor pointed
that out in her letter to the White Commission in the summer of
1998.
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If this were to be adopted, the Chairman’s mark, along with the
proposal to split the Ninth Circuit, it would result in a new Ninth
Circuit consisting of California, Hawaii, and the islands that would
have 60 percent of the judges and 60 percent of the caseload, and
the new Twelfth Circuit would have 40 percent of the caseload and
40 percent of the judges—a parity that was discussed at a previous
hearing in October of last year concerning the disparity that might
exist if just S. 1845—

hSenator SESSIONS. Well, we better not go too much into all of
that.

Judge RoLL. All right. Thank you.

Senator SESSIONS. We could have a long discussion. But thank
you for your perspective.

Chairman SPECTER. Judge Newman, would you care to respond?

Judge NEWMAN. Yes, I just had a couple of words on the uni-
formity issue. Sure, there are some circuit splits, but there are ex-
amples of circuit splits on every issue you can mention. In the
aftermath of Booker in the Supreme Court, the circuits were all
over the lot. You could make the argument that any category of
cases should be centralized in order to avoid uniformity. We have
never gone down that road wholesale in this country. I don’t think
we should.

Second, to think that straightening out circuit splits on the stat-
ute would decrease the appeals I think is an illusion, and I will tell
you why. They do not appeal because they want the benefit of a
construction of the statute. They appeal because they are chal-
lenging the credibility finding. That is the dominant issue in al-
most all the cases. And it does not matter how you read the stat-
ute. You are always going to have a credibility finding by the IdJ,
and the alien and his lawyer are going to say it is not supported
by substantial evidence.

Third, to the extent you are worried about lack of uniformity, if
instead of putting these cases in the Federal Circuit you went to
some sort of a special immigration panel drawn from the sitting
judges of the Article III courts around the country, they could re-
solve any disputes by either a full en banc procedure or a mini-en
banc procedure following the Ninth Circuit model; or if you wanted,
you could even have a special panel that only resolved disputes,
which was the proposal Chief Justice Burger made many, many
years ago to resolve inter-circuit disputes.

So there are ways to resolve statutory conflicts without moving
all these cases wholesale to one court. But if you want to cen-
tralize, please centralize in a court drawn from the existing cadre
of personnel. We have never done it differently in the history of
this country on issues of liberty, and to do it into one court and
overburden it will cost you a lot of money and create a huge log-
jam.

Thank you.

Chairman SPECTER. As we begin the second round, I am glad to
see the clock is reset at five.

Judge Newman, following up on that idea, the thought of having
a court below the Supreme Court resolve circuit splits has never
taken hold. But there might be a little narrower ground here on
uniformity by utilizing a special panel, perhaps of five circuit
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judges, to resolve the split, so that if we did not go to the Federal
Circuit, we would be able to maintain the uniformity factor. Do you
think that is a practical way to handle it?

Judge NEWMAN. Yes, I think that is one of the ways to handle
it. If you want to centralize all the cases in the court, then I would
suggest, as I said, centralize them all in a broad panel drawn from
the existing ranks, staff with—

Chairman SPECTER. Well, I am thinking—

Judge NEWMAN. If you just want to do uniformity, if that is the
focus, then authorize the Chief Justice to designate a panel of five,
seven, whatever number seems appropriate, to resolve inter-circuit
conflicts.

Chairman SPECTER. Well, I am thinking about the possibility of
reassigning among the circuits in order to have it spread out bet-
ter, but then to solve this issue of uniformity, where we are looking
to the Federal Circuit or one circuit to have uniformity, to create
a special panel of five judges to sit en banc or seven.

Judge Michel, I was surprised to find that after an immigration
judge decides a case and the Board of Immigration Appeals affirms,
the Attorney General has the authority to set that aside. We ques-
tioned Attorney General Ashcroft on that subject at substantial
length, and the best answer that the Department of Justice could
give was that it is very infrequently used.

Do you think that it is sound to leave with the Attorney General
the authority to overrule the immigration judge upheld by the
Board of Immigration Appeals?

Judge MICHEL. Well, Senator, there is an analogue in trade law,
where the President can overrule the decisions of the International
Trade Commission for broad reasons of world economics or foreign
policy.

Chairman SPECTER. Well, that is the President, and that is a for-
eign policy implication.

Judge MICHEL. Well, it seems to me the Attorney General has
the responsibility for the employees of the Justice Department who
make up the immigration judges and the immigration board. So it
doesn’t seem to me particularly anomalous. It is apparently not
used often. There is some dispute about the extent to which it
should be reviewable by an Article III court of appeals. But it
doesn’t seem to me that it is a big factor in these 43,000 decisions
and the 30-plus-percent appeal rate that is now flooding all of the
Federal appeals courts.

Chairman SPECTER. But you would not let the Attorney General
overrule the circuit court?

Judge MICHEL. Certainly not.

Chairman SPECTER. OK. Well, I want to come to the composition
of the immigration judges, which is very much on our minds, and
I want to start with you, Judge Roll, on this question. We are con-
sidering having, first of all, a substantial increase in the number
of immigration judges, about 214 now, to go up by 100 over 5 years.
And our thinking to give them greater independence is to have
them appointed by the Director, a newly created position, on con-
sultation with the Attorney General where they have to meet min-
imum standards and be ranked by the Merit Systems Protection
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Board and be fireable for cause subject to review by the Merit Sys-
tems Protection Board.

Considering your experience in this field, do you think that
would be an improvement on the selection and composition of im-
migration judges?

Judge RorLL. Mr. Chairman, I think that the immigration judges
have an enormous caseload that they attempt to address, and they
do the best that they can under very difficult circumstances. I
think anything that could be done to increase their number, to in-
crease the pool of individuals, the qualifications, all of that would
be useful. But there are obviously—

Chairman SPECTER. But how about the issue of giving them a lit-
tle more independence from the Attorney General?

Judge ROLL. Rather than venture an opinion on that, and I think
that it may certainly have something to commend itself, I would
rather defer to the other members of the panel as far as—

Chairman SPECTER. Judge Bea, what do you think about a little
more independence for the immigration judges?

Judge BEA. I am always in favor of independence for judges.

[Laughter.]

Chairman SPECTER. I am, too.

Judge BEA. And I think it is a very good idea. As someone who
has been before immigration judges, I quite agree they are overbur-
dened, they have too much work, we need more of them. But noth-
ing helps more, I think, for a judge to know that he is not beholden
to any particular district attorney or U.S. Attorney or Attorney
General. I think it would help. And I don’t know what the position
of the administration is on this bill, but it makes a lot of sense to
me.

Chairman SPECTER. Senator Sessions, round two.

Senator SESSIONS. Well, it is an executive function primarily to
enforce the laws and determine these matters and make decisions,
and having been in the Department of Justice quite a long time,
you realize you are an executive branch function. Ultimately, we do
provide judicial review to make sure that the executive has con-
ducted themselves properly in handling the laws that are passed.
So I am not confident that this is the correct way to do this, to re-
move it from the executive branch. And then we want to know,
well, why don’t you fix it? Why isn’t it working? And nobody is re-
sponsible. Everybody blames somebody else. At least when the ex-
ecutive has the responsibility and the authority, you can hold them
accountable.

Well, I don’t know, Mr. Chairman. I will just wrap up and say
I think uniformity would be good, and we could attain that by this
court. I believe we could enhance the speed of disposition, which in
itself the delays can encourage appeals for the reason Judge Bea
suggested. Many times a delay could be advantageous to someone.
And the Ninth Circuit, who is doing most of the cases, has the big-
gest backlog and the longest delay of any other circuit.

I do think that a good case has been made that we need more
immigration judges that when the cases hit the Federal courts,
they are more and better prepared and more thoughtfully put out.

With regard to liberty, I take very seriously liberty in the United
States, but I think these are somewhat different than what we
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would normally consider liberty cases. A person wants to come into
the United States, they do not have the constitutional right to
enter the United States, and it is not really a denial of liberty to
say you do not quality to be able to come into the United States.
But they certainly are matters of great import and need to be
treated with great care.

Thank you for this panel.

Chairman SPECTER. Thank you very much, Senator Sessions.

With respect to the Board of Immigration Appeals, there has
been a lot of dissatisfaction expressed from the one-line opinions
and the reduction of number. The Chairman’s mark increases the
number to 23, and provides for three-judge panels, and opinions to
be written.

Judge Walker, what is your evaluation of the current system
with respect to placing an additional burden on the circuit courts
which have to review them?

Judge WALKER. Mr. Chairman, if the one-line orders are removed
from the picture and the streamlining process is eliminated so that
three-judge panels are deciding it, and more resources are given to
the BIA, then the Courts of Appeals will have much more con-
fidence in the BIA’s determination, and it will shift the first review
from the Courts of Appeals, as it presently is now, back to the BIA,
which is where it belongs. So I totally applaud this effort on the
part of the Chairman, on the part of you, to give the BIA adequate
resources and ask them to do their job of deciding these cases and
doing so by written opinion. It will make a big difference to the
Courts of Appeals.

Chairman SPECTER. You talk about more confidence. If you have
an opinion, do you have better analysis, do you have more—

Judge WALKER. We don’t have confidence, frankly, that the BIA
has really looked at the case. I mean, even though they've re-
viewed, they’re told—they affirm without order, but we look at the
numbers, the drastic numbers that they have to deal with, 4,000
cases per judge under the current system per year, which, as I
pointed out, is a huge number per day, 80 per week or something
of that sort, and so one really gets the sense that we are the first
line of review for these cases.

Mr. Chairman, if I could also point out the issue, or speak to the
issue that you mentioned about the independence of the IJs. I am
not sure that a lack of independence is a problem. I don’t have the
specific numbers here, but I was surprised to learn that a large
number of cases result in asylum being granted by the asylum offi-
cer before it even gets to the IJ, and then after it gets to the 1J,
a high percentage, about, as I recall, some 30 percent are granted
asylum by the IJs. We never see those cases. So a high percentage
of cases—and I think that it would be useful to get these figures—
result in asylum being granted before the cases ever come into liti-
gation.

The cases that we see, of course, are the ones where the IJ is
denied asylum, usually based on a finding of lack of credibility on
the part of the petitioner, and that the BIA has summarily af-
firmed. And then it comes to us, and we just review the record to
see whether the IJ had substantial evidence for the credibility de-
termination. That’s the way these cases break down. But there are
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a whole lot of other cases that we never see, and I think we need
to factor into this. And if that’s the case—

Chairman SPECTER. On those cases which you do not see, do you
think you should see them?

Judge WALKER. No. I’'m not saying we should see them. Nobody’s
appealed them. I'm saying we don’t see them because the IJs have
granted asylum, and they don’t come to us when the IJs have
granted asylum.

Chairman SPECTER. Do you sense that the decisions on asylum,
for example, are decided by and large correctly by the immigration
judge?

Judge WALKER. Generally speaking, I think they do a good job,
yes. I mean the only time it is an issue is when we can’t really tell
how they went through the process, but in my view, the IJs are
doing a good job of the cases that I see. When they’re denying asy-
lum, I think that in most cases that is a correct decision.

My point goes to the question of independence. It seems to me
that the IJs are exercising independence if they are granting asy-
lum in some cases and denying asylum in other cases. They’re look-
ing at the cases as any judge would, taking an independent look
at the facts, and deciding it under the law.

I don’t see, and I would never suggest, frankly, based on any-
thing that I've seen, that the Attorney General is overbearing in
terms of the way the IJs are deciding the cases, that somehow
pressure is being put on the IJs to come out a certain way.

Chairman SPECTER. Judge Bea, would you try to comment on
that?

Judge BEA. In my own particular case, I had about a 12-page
BIA decision, which was marvelously well reasoned and came to a
terrific result.

Chairman SPECTER. You won that case.

Judge BEA. I won that case. Now, that doesn’t happen anymore,
and the result is we get the one-line affirmance. And instead of
having a three-judge panel that has analyzed the issues and gone
to the one issue on which the case turns, and then you can check
the record to see if that is correctly decided, we get a one-line af-
firmance and we have to take a look at the whole record below, and
sort of fish through to see if there are any issues worthy of appeal.

The cost is in time and delay, and I'm very conscious of the fact
that 46 to 48 percent of our cases in the Ninth Circuit are immi-
gration cases. If those were reassigned either to the Federal Cir-
cuit, or under Judge Newman’s proposal, to a panel, that would be
a sea change as far as the Ninth Circuit would be concerned.

Chairman SPECTER. Judge Newman, we hear complaints from
time to time about various judges not Article III judges, who may
be following the administration wish on Social Security cases or on
immigration cases, and there has been a periodic push to have
more independence along these judicial lines, so-called judicial
lines, where they are not independent. It seems to me, when we are
taking a look at rewriting the immigration laws, this is a chance
for us to take a look and make some changes to the immigration
judges. Do you think some modification would be desirable to grant
greater independence to the immigration judges?
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Judge NEWMAN. I'm not certain. I think Judge Walker makes a
very strong point, that taking the administrative process as a
whole, that is to say, the asylum officer, then the IJ, then the BIA,
the outcomes are sufficiently varied. There’s a very substantial
grant of asylum along with the cases of denial.

I think the outcomes of the whole process are such that it would
not be entirely fair to suggest that that process is tilted against the
asylum applicant. There are some individual cases that are, frank-
ly, outrageous, and they’re being reversed, but as a total process,
I think it’s working reasonably well.

This isn’t—as Senator Sessions pointed out, this is an executive
branch function. The Attorney General has this discretion, and
whether that discretion should be exercised through IJs and BIAs
that are structured within the Department, or structured outside
the Department, it seems to me, frankly, is an executive branch de-
cision that I, as an Article III judge, ought not to get into. I think
that’s an executive branch choice, appropriate for the Senate to get
into it. I don’t think I ought to, but I do think the outcomes do not
cry out for a fundamental change.

Chairman SPECTER. Judicial review is not an executive function.

Judge NEWMAN. No. To the extent it is review—and that’s why
I think everyone on this panel agrees that beefing up the capacity
of the administrative process, giving them the number of personnel,
and then giving the Department the number of attorneys to prop-
erly represent the interests of the United States, that is appro-
priate for us because we will get better reasoned decisions.

Chairman SPECTER. Well, the Board of Immigration Appeals is a
level of judicial review.

Judge NEWMAN. Well, it is, but it’s within the Department of
Justice.

Chairman SPECTER. Well, it is now, but should it stay there?

Judge NEWMAN. I really hesitate, as a member of the judicial
branch, to advise the executive branch how it should be organized.

Chairman SPECTER. How about advising the congressional
branch, Article I?

[Laughter.]

Judge NEWMAN. I think you have plenty of knowledge, experi-
ence and expertise to make those judgments yourself.

Chairman SPECTER. That is the first time in years that I have
disagreed with you, Judge Newman.

[Laughter.]

Judge NEWMAN. I am so concerned about Article III judges main-
taining their independence as an Article III branch, and one way
to do that is to not meddle even with advice, invited as it is, in the
affairs of the executive branch. If we have a case, we will rule, but
I don’t think we ought to be telling them how to structure the exec-
utive branch, at least that’s my view. I don’t quarrel with anyone
else doing it, I just prefer not to.

Chairman SPECTER. Well, but the Congress is wrestling with the
problem as to what is fair, what is just, what is appropriate?

Judge NEWMAN. And you are the political branch, and it’s quite
appropriate for you to do it. We’re not.

Chairman SPECTER. But you have had the experience. We have
not. You have seen these cases. We have not seen these cases.
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Judge NEWMAN. We have told you our view of the cases. Our
view of the cases, as Judge Walker says, is that right now the to-
tality of the administrative process, that is, asylum officer, IJ and
BIA, is handling these cases without a pronounced tilt either way.

Chairman SPECTER. Judge Bea.

Judge BEA. I would agree with what Judge Newman said. I think
when you get into the trial record, which we have to in reviewing
the IJ’s decision, because in a one-liner from the BIA, we look at
the last reasoned decision which is the IJ. I haven’t been able to
see any particular tilt. I agree with Judge Newman that once in
a while you get a bizarre result, and that’s why there’s an appeal
process. But I'm only speaking toward my general favor of judicial
independence, whether it’s Article III judges or any judge.

Chairman SPECTER. Aside from the asylum cases, what are the
other principal issues which the immigration judge considers and
BIA considers?

Judge BEA. Well, besides the asylum cases you have the removal
cases which are caused by a person being removed because of a
prior aggravated offense—prior aggravated felony. The question is,
is this person, who is a legal permanent resident, removable be-
cause he has committed a crime which is, by Federal definition, a
removable offense?

And then there is—but I have to agree that right now we'’re
doing almost nothing but asylum cases. Now, asylum cases also
break down not only into credibility issues, but what is persecu-
tion? Is it persecution to have discrimination but not incarceration?
Is it discrimination to have a particular controlled birth policy,
which now we have legislation on that issue? Those are the issues
we are principally involved with.

Chairman SPECTER. Senator Sessions, do you have any further
questions for this panel?

Senator SESSIONS. I thank the judges for their thoughts about
this process, because, as I see it, it’s a classic executive branch
matter. They must comply with the laws passed by Congress. They
must follow the law in how they determine whether a person
should enter or not be allowed to enter this country. They must not
abuse their discretion in making credibility choices or other mat-
ters, but you give some deference to the administrative procedures
in making those decisions. And it is from that that these appeals
are all coming.

I mean we have had the process of administrative review and
then a final decision is then made that the applicant does not qual-
ify for the immigration benefit they desire, and now they are ap-
pealing on the basis either the law was not followed or the judge
who made the decision, abused discretion in some fashion. I think
that is the proper way to do this because now we can blame the
President if it is not working. Somebody is accountable. He can be
blamed, I think, for not asking for enough judges. That is one thing
he can be blamed for, and if he is not responding effectively to a
backlog or we are not getting adequate opinions.

So I think I am dubious about making a change from the Depart-
ment of Justice. It seems to me that is the normal way we would
do these things, and we should probably leave it right there.

Chairman SPECTER. Thank you very much, Senator Sessions.
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One final question, Judge Michel. Senator Sessions thanked you
for your consideration of the Chairman’s mark. Are you considering
that? I know you are a good soldier, but I would be interested in
your own thinking as to whether it is a wise idea, and part of that
is the impact on the Federal Circuit on your other jurisdiction.

Judge MICHEL. Right. Senator, the flip side of Judge Walker’s
comment about judges for the Federal Circuit being selected on the
basis of how the selector would predict they would rule on immi-
gration decisions and asylum grants would be, I fear, could you get
good contract lawyers, good personnel lawyers, good patent law-
yers, good claims lawyers, good fifth Amendment taking lawyers?
We have many cases like that. Tax lawyers, could you get lawyers
interested in serving on the Federal Circuit if the diet, which Sen-
ator Sessions and Senator Cornyn pointed out, was 90 percent plus
immigration cases? I would be very worried that you could not get
top lawyers in any of those varied areas with the diet being 90 per-
cent plus immigration cases.

The other thing I would like to say to the Committee is that
there is a underlying premise, as I sense it, in the idea of a certifi-
cate of reviewability that there are shortcuts here, and I agree with
what all of my fellow judges have said, but I want to reinforce one
aspect of it.

My own experience in personnel cases, which for most of the
quarter century life of our court have actually been our largest sin-
gle caseload, not patent cases, personnel cases. They all turn on
credibility. They are all reviewed under the substantial standard of
review, just like the immigration cases are. And in every case the
only way that a single judge or a panel of judges can make a rea-
soned, intelligent, reliable decision, is to read the testimony, read
the opinion, if there is one, of the fact finder, read the primary doc-
uments in the record. It is a laborious painstaking process. There
are no shortcuts. I think it’s entirely illusory to think that these
12,000, 13,000, soon to be 14,000 cases per year can be handled on
a shortcut basis either by staff or by judges. You have to read the
whole file.

Chairman SPECTER. Thank you very much, Judge Michel, Judge
Walker, Judge Bea, Judge Newman and Judge Roll. We will just
take a moment or two to thank the panel, and then call Panel No.
II, Mr. Cohn and Mr. Martin.

[Pause.]

Chairman SPECTER. The Judiciary Committee will now resume
with Panel No. II, and our first witness is Mr. Jonathan Cohn, the
Deputy Assistant Attorney General in the Civil Division. Mr. Cohn
is a graduate of the University of Pennsylvania, bachelor degree,
summa cum laude; Harvard Law, magna cum laude; and was pri-
mary editor of the Harvard Law Review.

Thank you very much for joining us, Mr. Cohn, and we look for-
ward to your testimony.
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STATEMENT OF JONATHAN COHN, DEPUTY ASSISTANT AT-
TORNEY GENERAL, CIVIL DIVISION, DEPARTMENT OF JUS-
TICE, WASHINGTON, D.C.

Mr. CoHN. Thank you, Mr. Chairman, and members of the Com-
mittee. Thank you for allowing the Department to testify here
today.

I think we can all certainly agree that the immigration system
is in dire need of change, and thus, the Department looks forward
to working with the Committee in developing the most appropriate
and effective solutions.

Today, on behalf of the Department, I would like to address two
particular sets of potential reforms. First, the provisions that were
in Title VII-A of the Chairman’s mark, which would help reduce
immigration litigation in the Federal Courts nationwide, and sec-
ond, Title VII-B of the mark, which would effectively render the
Executive Office for Immigration Review, or EOIR, an independent
agency, unaccountable to the executive branch.

The Department strongly supports most of VII-A and commends
the Chairman for including it in his original mark. We cannot,
however, support VII-B, because it would undermine the executive
branch’s ability to control the border and effectuate immigration
policy.

If I may, I will start with VII-A. By way of background, since
2001, there has been a 603 percent increase in the number of im-
migration appeals filed by aliens in the Federal Courts, often with-
out a serious argument, and simply to achieve delay. This flood tide
of cases presents a critical problem for the Department, the courts
and the rule of law.

First, the cases impose and intolerable drain on resources, re-
quiring attorneys throughout the Department to put aside other
critical work, and instead turn to writing immigration briefs.

Second, the cases impose delay on the courts because of the
growth in litigation. The Second Circuit, for example, now takes
over 2 years to decide the average immigration appeal. As a result,
illegal aliens can remain in the country, and aliens warranting re-
lief, have to wait longer for legal status. The delay is not good for
them either. Moreover, delay creates an increased incentive for ille-
gal immigration because aliens know that by simply filing an ap-
peal, however meritless, they can often stay in the country for
years.

Finally, there is even greater incentive to file frivolous appeals,
thereby perpetuating an endless loop of more delay, more illegal
immigration, and more litigation. The loop doesn’t end, it just gets
worse.

But Title VII-A would help break this loop, and stem the flood
tide of immigration appeals. Most importantly, Section 707 would
require an illegal alien to obtain a certificate of reviewability before
he could pursue an appeal. This is precisely the same mechanism
that exists in the habeas context as the result of a bill that the
Chairman and Senator Hatch wisely introduced 11 years ago. It
makes sense in the immigration context too. It would help reduce
unnecessary litigation while simultaneously leaving the courthouse
doors open to every single alien. No one, absolutely no one, would
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be precluded from raising his legal and constitutional claims. We
support VII-A.

We cannot, however, support VII-B. First and foremost, the pro-
visions in VII-B largely insulate adjudicators and EOIR from any
executive branch oversight or supervision. Immigration judges
would be able to decide who stays and who goes without any pros-
pect for review by the Attorney General, the Nation’s chief law en-
forcement officer.

This is a problem because we can all agree that controlling one’s
borders is a quintessential and critical element of sovereignty. It is
inextricably intertwined with foreign policy, the economy and do-
mestic security. Without question, the power to decide immigration
cases and develop policy through case-by-case adjudication, should
not be transferred to unaccountable agency officials.

Finally, such a transfer is bad timing for two reasons. First, it
is premature because it would short circuit the Attorney General’s
comprehensive review of EOIR, which has been enthusiastically
welcomed by the Federal Courts; and second, it would give rise to
additional litigation as it would allow, and effectively require, the
Secretary of Homeland Security to challenge erroneous agency deci-
sion I Federal Court.

Once again, thank you very much for the opportunity to testify.
I look forward to any questions that the Committee might have.

[The prepared statement of Mr. Cohn appears as a submission
for the record.]

Chairman SPECTER. Thank you very much, Mr. Cohn.

We now turn to Professor David Martin, professor of inter-
national law at the University of Virginia Law School; bachelor’s
degree from DePauw University and a law degree from Yale, where
he was editor-in-chief of the Yale Law Journal, quite a distinction.

Thank you for coming in, Professor Martin, and we turn to you
now.

STATEMENT OF DAVID A. MARTIN, PROFESSOR OF LAW,
UNIVERSITY OF VIRGINIA, CHARLOTTESVILLE, VIRGINIA

Mr. MARTIN. Thank you very much, Mr. Chairman, Senator Ses-
sions. I appreciate the invitation to be here and address these im-
portant questions. I have taught and written about immigration
law and constitutional law for 25 years, and I have also served as
General Counsel at the Immigration and Naturalization Service for
two and a half years in the mid 1990’s, and that afforded me some
close inside acquaintance with how review affects the operations of
the agencies.

The Committee is right to be concerned about the current system
for administrative and judicial review of immigration decisions. it
has been under stress in recent years with some of the difficult
consequences that Mr. Cohn, in his testimony, has talked about.

But it would be unwise, in my opinion, to consolidate all judicial
appeals in the Federal Circuit. The Nation and the agencies in-
volved actually benefit from the involvement of the general juris-
diction courts and the consideration of immigration issues. They
have been finding ways to adapt to the new caseload. Their efforts
should be allowed time to mature.
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Also, I believe that the single-judge screening mechanism pro-
vided by Section 707, would risk denying court consideration in
cases where careful review should be provided. It might also prove
counterproductive, ultimately creating more work for the court or
courts involved, as Judge Michel suggested in the earlier panel.

The remedies should focus instead on restoring sound functioning
by the Board of Immigration Appeals and the immigration judges.
This requires both additional resources and the return, in essence,
to a system of administrative and appellate review that operated
before the 2002 streamlining regulations.

Let me turn to the issue of consolidation. Two main arguments
are offered in support of consolidation, one having to do with a risk
of forum shopping, and the other the important desirability for uni-
formity and consistency in administration. Forum shopping, I
would submit, is not a significant issue after amendments adopted
by the Congress in 1996, that require that review be had in the cir-
cuit with jurisdiction over the place where the immigration judge
issued the initial ruling. That initial venue is largely determined
by where the Department of Homeland Security files the case.

As to consistency and uniformity, the focus on a few well-known
circuit splits obscures the vast range of complex issues on which
there is no real dispute, or where courts have properly deferred to
administrative interpretations. I was very much involved in the in-
ternal process in implementing the 1996 changes, presenting a lot
of complex issues. We worked hard in resolving those questions. I
have been pleased to see over the years that most of those resolu-
tions that we achieved have simply been accepted and have not
been challenged.

It is only a small number of instances that the circuits have split,
but these differences are probably beneficial for the overall health
of the system, because circuit splits serve the purpose of helping
to signal when there are ambiguities in the law, significant con-
stitutional issues, or difficulties in reconciling the many policy ob-
jectives our immigration laws serve.

Ultimate resolution by the Supreme Court benefits from the ef-
forts of seasoned judges from different circuits to analyze the issues
afresh. If all appeals went only to the Federal Circuit, a pre-
maturely uniform resolution of truly difficult questions might im-
pede this valuable percolation process. I would add that Congress
is also quite capable of resolving circuit splits over statutory inter-
pretation. It did so in the REAL Id Act passed last year. I ad-
dressed one of the specific splits in the circuits, that over standards
for reviewing credibility determinations that has been invoked in
some of the testimony. And Section 705 of the Chairman’s mark
Woulc{ resolve another oft-invoked split over reinstatement of re-
moval.

With regard to the certificate of reviewability, like the Judicial
Conference and several of the judges here, I urge the Committee
not to adopt that procedure. The individuals involved in standard
removal cases deserve at least one opportunity for full consider-
ation by Article III judges. We should at least gain more experience
with the full impact of the current judicial management measures
that the circuits have adopted before undertaking so sharp a depar-
ture from our usual approach to court access where individual
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stakgs may be quite high, and constitutional claims may be impli-
cated.

Furthermore, screening mechanisms of this kind ordinarily pre-
suppose the availability of robust review of the initial decision else-
where. With the 2002 changes at the BIA, unfortunately, this is not
the case in many of the cases in immigration law.

The Department of Justice has analogized this procedure to the
certificate of appealability and the habeas framework, but that is
provided for a screening of appeals from a full decision by a district
court judge and its collateral review after full direct review has
been available earlier. At issue here is the only opportunity for di-
rect judicial review of immigration decisions. So I agree with the
Judicial Conference’s conclusions on that point.

If I might have just 30 seconds to finish up.

Chairman SPECTER. Go ahead, Professor Martin.

Mr. MARTIN. Thank you very much. The Federal Judicial Con-
ference, the U.S. Judicial Conference suggested in its response to
Section 707, and I quote, “Streamlining both the administrative
and appellate review of immigration cases raises concerns about
whether the process would provide a meaningful review.”

As that letter indirectly suggests, the current stresses on the sys-
tem for judicial review could best be addressed by restoring sound
functioning of the adjudication and appeals system at the adminis-
trative level, and Title VII of the Chairman’s mark contains many
promising provisions to this end.

The most useful investment that Congress could make in solving
the problems would be additional resources for the immigration
courts and the Board of Immigration Appeals. Also restoring the
Board to the size of 23, or perhaps at some point, to even more
members.

Section 712 of the Chairman’s mark would also make very impor-
tant changes in the procedures set up by the 2002 regulations. Par-
ticularly, it would greatly limit the occasions in which single-mem-
ber decisions, affirmances without opinion, or other summary dis-
positions would be permitted. I think this would reduce litigant
frustration that has contributed to the striking increase in appeals,
and for those appeals that are still taken, as the judges said, such
administrative treatment should foster prompt resolution by the
courts and help assure proper deference to administrative deci-
sions.

Thank you.

[The prepared statement of Mr. Martin appears as a submission
for the record.]

Chairman SPECTER. Thank you very much, Professor Martin.

Mr. Cohn, in your testimony and in your written statement, you
say the provision in Title VII-B would insulate adjudicators in the
Executive Office of Immigration Review from executive branch
oversight or supervision. Where you have immigration review by
the immigration officer or the Board of Immigration Appeals, isn’t
that essentially a judicial function?

Mr. CoHN. Mr. Chairman, it is not essentially a judicial function.
As the Supreme Court has recognized, the execution of the immi-
gration laws is the quintessential sovereign function, is, in fact, the
quintessential executive branch function.
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When you look at the types of cases that come before the IJs and
the BIA, it makes sense why the AG should have review of their
decisions. We were talking about fundamental decisions that affect
foreign policy and national security.

Chairman SPECTER. Well, those decisions, foreign policy and na-
tional security, are involved in the decision by the circuit courts
when they review what has been done. Obviously, you are not mak-
ing any claim that the judicial review by the circuit would be sub-
ject to executive control under Article II. And when you have judi-
cial review, it is pretty hard, it seems to me, to say it is anything
but judicial review where you have an immigration judge—you call
him a judge—where you have a Board of Immigration Appeals—
you call it an appeal. It seems to me those are essentially judicial
functions.

Now, maybe it is working our fine and does not need to be al-
tered. But you have already stated your opinion. I just have a ques-
tion about—

Mr. ConN. If I may, though, some decisions are not reviewed by
the Federal courts. For instance, most forms of relief are discre-
tionary—asylum, adjustment of status, cancellation. And under the
INA, the Federal courts do not and cannot review the discretionary
determinations. Those are properly left to the executive branch.

Chairman SPECTER. But the circuit courts of appeal review them.

Mr. MARTIN. No, they don’t. Under 242(a)(2)(B)(ii), they do not
have jurisdiction to review those discretionary determinations.

Chairman SPECTER. Well, if there is an asylum appeal, is that
discretionary?

Mr. MARTIN. There are some factual and legal elements in the
asylum case which are reviewable, and there is a carve-out for the
discretionary—

Chairman SPECTER. Well, wait, wait—

Mr. MARTIN [continuing]. Determination for asylum.

blChairman SPECTER. Asylum cases are discretionary and review-
able.

Mr. MARTIN. There is a carve-out in 242(a)(2)(B)(ii) for asylum,
but for instance, adjustment of status for cancellation, those final
discretionary determinations are currently unreviewable. And those
determinations would be made by the IJs and the Board without
any oversight by the Attorney General if Title VII-B were enacted.

And let’s look at a couple of examples because this gives life to
the point, give some life to the argument. Over the past 5 years,
the Attorney General, back when Ashcroft was the Attorney Gen-
eral, he heard a couple cases involving claims for discretionary re-
lief. One involved a terrorist. Another involved a child abuser who
killed a baby by shaking it. In those cases, the Board granted dis-
cretionary relief, but the Attorney General stepped in and reversed
it.

Being opposed to terrorists and child abuse, I think that the At-
torney General made a wise decision in stepping in and reversing
those discretionary determinations.

Chairman SPECTER. How do you account for the decisions by the
Board of Immigration Appeals?

Mr. MARTIN. Even hard-working, committed civil servants some-
times make mistakes, and that is why you want to have—
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Chairman SPECTER. How about the Attorney General making
mistakes?

Mr. MARTIN. And that is why you want the decision—

Chairman SPECTER. How about the Attorney General making
mistakes?

Mr. MARTIN. If the Attorney General makes a mistake, he is di-
rectly accountable to the President, who is accountable to the
American people, and political action should be taken. And that is
precisely why these very sensitive determinations should remain in
the hands of accountable executive branch officials and not immi-
gration judges and unaccountable Board members.

Chairman SPECTER. Mr. Cohn, the Department of Justice has no
objection to adding more Board of Immigration Appeals personnel
and to having three of those in the Board make the decision and
writing opinions?

Mr. CoHN. Both of those matters are currently being reviewed by
the Attorney General as part of his top-to-bottom comprehensive
review, which has been warmly welcomed by the Federal judges
and the immigration bar as a whole. At this point we think it is
premature to preempt that review and take action in that regard.
He is considering both the issue of whether to cut back on the use
of AWOs, affirmance without opinions, and also considering wheth-
er the size of the Board should be changed.

Chairman SPECTER. Well, just one follow-up question. My red
light is on. You say it would be premature, but the Congress is con-
sidering immigration reform. Are you suggesting that it is beyond
our purview to make a judgment on those questions just because
the Attorney General has not finished his top-to-bottom review?

Mr. CoHN. Oh, absolutely not. Mr. Chairman. It is definitely your
prerogative to act now. I was just suggesting that it might make
sense to hold back just a little bit. The review is shortly going to
be completed, and if the Attorney General does not take reforms
that measure up to what this Committee would like to see, then
at that point it makes sense, I believe—

Chairman SPECTER. Mr. Cohn, I do not know how to hold back
a little. I wanted to hold this bill back a little and was put—not
on the fast track, but on the speed track. So if the Attorney Gen-
eral has something to tell us, it would be very useful if he would
do so before we make an independent judgment, although we prize
our independence, too.

Senator Sessions?

Senator SESSIONS. Well, Mr. Cohn, are you saying that the De-
partment of Justice may request more immigration judges but have
not yet done so?

Mr. CoHN. Oh, there are two issues. One is the question of re-
sources, and we have requested more immigration judges.

Senator SESSIONS. When did you do that? Is that part of this
year’s budget request or last year’s?

Mr. COHN. Yes, in this year’s budget request. We have also re-
quested more attorneys for my office, the Office of Immigration
Litigation. We are currently overwhelmed by the flood tide of cases,
and the President requested roughly $10 million more to cover 114
new positions, including 86 new attorneys. What I was referring to
earlier is the composition of the Board, the number of Board mem-
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bers, and for that, the Attorney General is reviewing that issue and
has not made a determination on that.

Senator SESSIONS. What Board members are you referring to
there?

Mr. COHN. Sure. Within the—

Senator SESSIONS. I mean, what precisely do you mean? What
Board are you talking about?

Mr. CoHN. The Board of Immigration Appeals. That is the body
in the Department of Justice that reviews the decisions of the im-
migration judges.

Senator SESSIONS. All right. Well, first, I think it has been slow
coming to this. Obviously, we have got a problem and sometimes
the fact that you have insufficient resources exacerbates the prob-
lem in a lot of different ways. For example, is it correct that it is
a 600-percent increase in appeals since 2001?

Mr. CoHN. Absolutely, Senator.

Senator SESSIONS. I mean, that is an incredible number, 6 times
the number of appeals just since 2001. We are not seeing that
many more people come into our country. So obviously, there is just
more litigation.

Mr. COHN. Much more litigation, and there are two reasons for
it. The first is there is increased enforcement, and the second is the
appeal rate has risen. The rate at which aliens challenge the deci-
sions of the Board of Immigration Appeals in the Federal courts
has increased dramatically since 2002. In 2002, the rate of appeal
was only 10 percent nationwide, and this past year, it reached 30
percent. That is a tremendous increase in the rate of appeal.

What is interesting is the conventional wisdom, as Professor
Martin noted, is that the reason for the increase in appeals is the
increase in the affirmances without opinions, the AWOs. But that
conventional wisdom is actually erroneous. The rate of appeal,
again, in 2002 was 10 percent, but back then 31 percent of all
Board decisions were AWOs. Now, only 20 percent of Board deci-
sions are AWOs, yet the appeal rate has risen to 30 percent. That
is directly contrary to the conventional wisdom that Professor Mar-
tin—

Senator SESSIONS. Well, are they winning more on appeal? Does
that indicate that there are more errors made? What is the rever-
sal rate?

Mr. CoHN. The reversal rate is extremely low, Senator. If you
look at cases that are terminated on the merits, the Department
of Justice prevails in 86 percent of those cases nationwide. Often-
times, people point to the Seventh Circuit, which reversed us last
year 39 percent, but the Seventh Circuit is an outlier in that re-
gard, and they have only 2 percent of the total number of appeals.
Eighty-six percent is the nationwide number, and that understates
the rate of success of the Board for a couple reasons. First of all,
it does not take into account the procedural victories. If you take
those into account, the rate of success is over 90 percent. Also, it
does not take into account the very large number of cases that
never make it to Federal court. In 2005, there were 265,000 deci-
sions by immigration judges in removal cases, and there were only
560 or so reversals by the Federal courts.
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So if you look at those numbers, it is unfair to suggest that the
Board is making erroneous decisions systematically. In fact, I think
those numbers show the Board, despite the large volume, is doing
a very fine job.

Senator SESSIONS. Tell me about this, though. It takes 27
months—I saw on page 3 of your testimony—to process a BIA ap-
peal. What does that mean? Does that mean from the time that the
Board of Immigration Appeals rules or the time the appeal is filed
is 27 months?

Mr. CoHN. It is from the time the appeal is filed. An alien has
30 days to file the appeal, and then once he files it, it took on aver-
age 27 months for the Second Circuit to decide the case. And that
is a problem, as you know, because that delay—

Senator SESSIONS. Now, wait a minute, 27 months from the time
he appealed from the BIA, the immigration judge’s ruling, or from
the time the appeal from the initial determination?

Mr. COHN. It is calculated from the time the alien appeals the
BIA’s decision to Federal court.

Senator SESSIONS. Well, that is an extraordinary number there.
I mean, during this time what if this person was not supposed to
be here, clearly, and they have just filed an appeal because they
know it is going to take on average 27 months, and they get to stay
here 2 more years. Is that what is happening out there? Is that
driving some of the increase in appeals?

Mr. CoHN. In our view, that is absolutely what is happening. If
I were an attorney—

Senator SESSIONS. Now, let me ask you this: To the extent to
which this is in your responsibility, the Department of Justice, I
can blame the President. But I cannot blame the President about
this, can I? I mean, this is the time it leaves the executive branch
for 27 months to the judicial branch. They have lifetime appoint-
ments.

Mr. CoHN. Yes, Senator. This is not the President’s fault at all.

Senator SESSIONS. I can’t even cut their pay.

Mr. CoHN. That is exactly right, Senator.

Senator SESSIONS. So we need—I believe this system is broken.
It is not working effectively, and these delays indicate part of it,
and the longer the delays occur, would you not agree, the more
likely people will appeal for frivolous, unsound reasons, but simply
to get the delay.

Mr. CoHN. Absolutely.

Mr. MARTIN. Senator?

Senator SESSIONS. Should we have—did you want to—

Mr. MARTIN. If I could just comment on part of that, if that
would be all right, the delay factor, clearly it has been a situation
in immigration appeals that the chance for delay can bring about
some additional appeals. But that factor operates no differently
after 2002 than it did before 2002. I don’t think that can really ac-
count for the change in the appeal rate from 10 percent to 25 or
30 percent of BIA decisions being appealed to the courts in that pe-
riod of time.

Mr. Cohn suggested I was somewhat saddled with the conven-
tional wisdom as to why that change had taken place. Actually, in
my testimony, I offer a more complete explanation or analysis of
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why that change has occurred. But it is really worth reflecting that
the change—there is a marked change around the time of the regu-
latory changes in 2002 in the way that the BIA, the Board of Immi-
gration Appeals, deals with their appeals.

I think, as I suggested in my testimony, we should look very
closely at undoing some of those procedures and augmenting the
resources of the Board, and I think that would over time have an
impact on reducing the appeal rate and allowing the courts also to
get much more on top of their overall caseload. They have been
making headway along those lines.

Mr. CouN. If I may, if it is possible, I would like to respond to
a point the professor made about delay. He says delay cannot ac-
count for the increase in appeals, there was delay before, but a few
points.

First of all, the delay in the courts has increased. In 9 of the 11
circuit courts, there has been a significant increase in the delay in
the past few years.

In the Second Circuit, as I noted, there is an increase of roughly
170 percent. There has been a tremendous increase in delay, and
that gives rise to the incentive for aliens to file these frivolous ap-
peals just to get delay.

The second point, before 2002, the Board provided a lot of delay
because of their backlog. But the backlog is gone. There isn’t so
much delay. It takes months instead of years for the Board to de-
cide cases. So aliens who want delay can’t rely on the Board any-
more. They have to file their appeal, however meritless, in the
courts of appeals, and that is why delay matters.

Finally, it is interesting to note that the appeal rate did not rise
precipitously after streamlining the AWOs. It rose recently perhaps
as a result of the conventional wisdom catching on. The more that
advocates and judges and Members of Congress speak of the prob-
lems with the Board, which really don’t exist, there is more reason
for aliens and their attorneys to think that there is relief in the cir-
cuit courts. They are not winning in the circuit courts, but they
hear the conventional wisdom, and they think that is a reason to
appeal.

Chairman SPECTER. Thank you, Senator Sessions.

Senator SESSIONS. Sorry to go over, Mr. Chairman.

Chairman SPECTER. Professor Martin, what is your view of the
Chairman’s mark to increase the number of Board of Immigration
Appeals to 23 and have the requirement that they sit in panels of
three and write opinions?

Mr. MARTIN. I would favor that change. I think that that is nec-
essary, given the volume of immigration appellate business. And I
think there may be some instances in which a single-member dis-
position may be appropriate, but it would be a very short list of
very discretely identified circumstances, such as was the case
under the 1999 regulations, much more carefully designed, had a
much more limited use of summary dispositions. So I would favor
that.

If I might also address the independence question that you raised
earlier with Mr. Cohn, if that would be OK?

Chairman SPECTER. Go ahead.
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Mr. MARTIN. It is clearly important to have immigration judges
and Board members act independently in the individual decisions
that they make. Nobody disputes it would be improper for someone
from the Justice Department or the private bar to call up the deci-
sionmaker and influence the way in which it should come out.

There are parts of the Chairman’s mark that I think would help
to make sure that there is adequate insulation along those lines.
For example, a stated term of reasonable length for—

Chairman SPECTER. Do you think there is adequate insulation,
as you put it, available now?

Mr. MARTIN. Well, I do. In general, I think that is the case, and
I think the reaction from the judges, when you posed a similar
question to them, reflects that there is not a major problem with
undue influence or a skewing of results under the current structure
of the Board.

Chairman SPECTER. Professor Martin, if the Attorney General
does not like the result reached by the immigration judge and af-
firmed by the Board of Immigration Appeals, why wouldn’t it be a
better process to have him take the appeal to the circuit court rath-
er than simply disagreeing with those two judicial decisions?

Mr. MARTIN. Well, I think that is the second part of overall inde-
pendence. The decisional independence by the judges when they
make their decision, or the Board, there is a very limited procedure
now, as the Chairman knows, for the Attorney General in a formal
procedure to take referral or certification of the case and issue the
final decision, essentially become the highest level of administra-
tive appellate review. That is a formalized—

Chairman SPECTER. The Attorney General personally.

Mr. MARTIN. The Attorney General personally, that is right. And
I think—

Chairman SPECTER. Well, is that—

Mr. MARTIN. —that is appropriate—

Chairman SPECTER. Is that more desirable than having the cir-
cuit court, if the Government wins, the individual goes to the cir-
cuit court. If the Government loses, why shouldn’t the Government
go to the circuit court?

Mr. MARTIN. Well, I do think there is a limited range of issues.
This certification process has been sparingly used. There is a lim-
ited range of issues where there are difficult questions of both pol-
icy and law that are involved in a decision by the BIA or ultimately
by the Attorney General. To have the possibility on a limited range
of occasions for the Attorney General to take certification, to decide
that matter, to draw upon his own perspective on foreign policy im-
plications, national security implications, I think that is appro-
priate. But the Attorney General has to write an opinion, has to
give formal reasons, and the Attorney General’s decision in that
way is subject, as it should be, to court of appeals review.

Chairman SPECTER. Well, if the matter involves foreign policy
and national security, those issues are decided by the circuit courts
if the appellate process goes in favor of the Government.

Mr. MARTIN. That is true, and I think it is a close question as
to whether that structure for more independence from the Attorney
General would be superior to what we have now.
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I just want to point out that the current system does not involve,
in my mind, undue influence by the enforcement branch in this
field, and the way in which the Attorney General can issue a prece-
dent decision on a very limited range of occasions structures and
confines any role that the Attorney General has.

Chairman SPECTER. What would you think of having the immi-
gration judges ranked by the Merit Systems Protection Board and
dischargeable only for cause and reviewed by the Merit Systems
Protection Board?

Mr. MARTIN. Well, I think I am not deeply familiar with the
ranking system by the Merit Systems Protection Board. There cer-
tainly have been issues of—occasional issues of quality of perform-
ance by certain individual judges, so that might be appropriate.

I do think it is a good system to have a stated term of years with
removability only for cause. I would want to think more carefully
about whether that should ultimately be reviewable in the Merit
Systems Protection Board rather than leaving a bit more discretion
to the Attorney General to decide whether or not good cause has
been shown for removal. But it is very rare to remove an immigra-
tion judge.

Chairman SPECTER. Thank you, Professor Martin.

Senator Sessions, you have the last word.

Senator SESSIONS. Thank you. Well, that question of the execu-
tive branch taking itself—it really would be taking itself to court
because the bureau of appeals is an executive branch/Department
of Justice entity and so is the Attorney General, so they are suing
one another in court. In our scheme of Government, often mis-
understood, they are heads that make final decisions, so this sim-
ply says that the Attorney General, Mr. Cohn—I want to get this
straight. You talked about Attorney General Ashcroft had over-
ruled the BIA’s final decision, right? But you indicated that was
the final decision, but his decision then is subject to appeal to the
courts to make sure he conducted his process in a fair and objective
way, followed the law, and acted within his discretion. Is that not
right?

Mr. CoHN. That is right, Senator.

Senator SESSIONS. So what you are talking about is you always
need to look for a final decision of the executive branch, and it sim-
ply allows the Attorney General to make that branch as an ac-
countable officer who has a name, who has a responsibility to the
public, who can be held account and the person who appoints him
can be held accountable. But these judges have got terms and out-
side of the Department of Justice and the whole political process,
they are not answerable to anybody if we go with the suggestion
we have heard here. Would you agree that that would be a prob-
lem, Mr. Cohn?

Mr. CoHN. I could not agree more with you. That is absolutely
correct. That would be a problem if you had unaccountable immi-
gration judges and Board members deciding these matters, which
involve quintessential sovereign functions. The keys to our borders
should not be handed over to unaccountable officials.

Senator SESSIONS. And just for the record, I don’t know if you
mentioned this, but the streamlining procedures that allow one
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judge to make the decision and can affirm without opinion, those
were—that procedure was established in 1999. Is that right?

Mr. CoHnN. That is right, Senator.

Senator SESSIONS. That was when Attorney General Janet Reno
was the Attorney General of the United States.

Mr. ConN. Yes, that is right, Senator. They were revised in 2002,
but the original streamlining was in 1999, and it is important to
note, again, that the year before Attorney General Ashcroft
changed the procedures, 31 percent of all Board decisions were
A\Q/'Os, which is higher, about 50 percent higher, than what it is
today.

Mr. MARTIN. Could I address that?

Senator SESSIONS. Go ahead.

Mr. MARTIN. Because the 1999 regulations did provide for AWOs,
affirmances without opinion. But it allowed them in a much more
limited range of circumstances. It was much more carefully crafted
to focus only on truly frivolous substanceless appeals. The rate was
high because the Board was trying initially to clear out a lot of the
old weak appeals, and they were able to do that at a high level at
that time.

It is very different under the current situation where a much
wider range of cases can be resolved, to the frustration of many
judges, as we saw in the earlier panel.

Senator SESSIONS. With regard to this asylum question, my time
is about out, and I do not want you to go over, if you can avoid
it. But you have worked on that a lot, I think, Mr. Martin and Mr.
Cohn. Is there any way we can draft the statute so asylum is clear-
er and have clearer standards so that it is easier to review on ap-
peal and can result in less appeals and less decisions being made
based on the length of the chancellor’s foot or how he may feel that
day? Do you think we could do better with that?

Mr. CoHN. You definitely could, Senator, and one way to reduce
the rate of appeal, of course, is this Certificate of Reviewability I
have because that would allow the courts to eliminate the frivolous
appeals expeditiously, thereby reducing the incentive that aliens
have to file the frivolous appeals. And some judges have suggested
that particular cases are difficult to decide, and they have to look
at the entire record. And some might be, and in those cases they
can grant the Certificate of Reviewability. But many cases are not
very difficult to decide. In some cases, the alien makes no argu-
ment at all in his brief and just files a brief to get delay. Some-
times he files the brief out of time. It is untimely, there is no juris-
diction, but there is still a delay. It does not require three judges
to see that a brief has no argument or is filed out of time.

And in some cases, even when there is a timely brief with an ar-
gument, it is clear the argument is meritless. For instance, in one
recent case, an alien claimed he was going to face persecution back
in Mexico because he hurt his elbow and could not work a manual
labor job. Well, of course, he admitted that he is currently in the
United States working a manual labor job as a fence builder, so
that claim is facially frivolous. Nonetheless, it does take time. It
delays his proceedings. He can remain in the country longer.

Senator SESSIONS. Mr. Martin, any final comments? My time is
about up.



39

Mr. MARTIN. Thank you. I will be brief.

I take it that at least a part of your question was about whether
the asylum provisions themselves could be rewritten to make the
standards crisper and cleaner. I think that is unlikely to work.
Many countries around the world, democratic countries, are strug-
gling with this. A lot of them face difficulty asylum caseloads. The
best I think we have been able to do is develop a body of case law
that has provided much—some clearer guidelines along the way,
and those issues have gradually been settling in over time. I think
we have made a lot of progress in improving the efficiency of the
asylum system.

So I think that is the way to do it, and I think we can continue.
It is an important commitment to this country from our earliest
days to provide asylum. And as frustrating and difficult as that can
be, I believe we can structure a system that adequately protects in-
dividuals and still allows for efficient resolution of the claims.

Chairman SPECTER. Thank you, Senator Sessions. Thank you,
Mr. Cohn. Thank you, Professor Martin.

Without objection, we will introduce the written statement of
Senator Leahy, who could not be here because of a prior commit-
ment. This hearing was scheduled just a week ago today. And also
the statements of Chief Judge Schroeder of the Ninth Circuit,
Judge Kozinski of the Ninth Circuit, Judge Posner of the Seventh
Circuit, and the Judicial Conference of the United States.

Thank you all.

[Whereupon, at 12:18 p.m., the Committee was adjourned.]

[Questions and answers and submissions for the record follow.]

[Additional material is being retained in the Committee files.]
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Questions of Senator Patrick Leahy
Ranking Member, Judiciary Committee
Hearing on Immigration Reform
April 3, 2006

Questions for Mr. Jonathan Cohn

1. Statistics on the BIA’s rejections of appeals from Immigration Judge
decisions are conspicuously absent in the EOIR’s recent annual report.
Media accounts and preliminary studies indicate that since the 2002 BIA
streamlining measures took effect, the Board has ruled against non-citizens
significantly more often than the years before 2002. Please provide a
breakdown of the disposition of 1J appeals to the BIA for the past five years,
year by year, including a breakdown by the grounds for rejections and by
the party appealing the decision.

Answer: Attached is a chart showing the results of appeals filed by the parties in
immigration proceedings and the decision by the BIA. The BIA does not track
the reasons for upholding or dismissing appeals.

2. In your testimony, you contend that the rapid rise in immigration appeals to
the circuit courts is due only to increased enforcement efforts and increased
appeals to the BIA. Have you considered the effects of the broad expansion
of summary affirmances and one-judge review following the BIA
streamlining in 20027 If the BIA were to reinstate full written opinions for
more categories of cases, would that likely result in a lower rate of appeals to
the federal circuits?

Answer: The Department has considered the effects of “streamlining,” a process
that began under Attomey General Reno in 1999 and was expanded under
Attorney General Asheroft in 2002, It is difficult to conclude that streamlining is
to blame for the increase in the number of immigration appeals in the federal
courts. First, streamlining applies to the entire country, but the floodtide of
appeals is primarily concentrated in two circuits, the Second and the Ninth. In
those courts, the appeal rate from the Board to the federal court is roughly 38
percent. By contrast, in the Eleventh Circuit, the appeal rate is only 8 percent.
This suggests that a number of other factors are also at work, including the fact
that the Second and Ninth Circuits are the most generous in terms of stays of
removal.

Second, the BIA has actually reduced the number of affirmances without opinion
{AWOs) since fiscal year 2002, but the rate of appeal to the federal courts has
increased over the same time period. In fiscal year 2002 (which pre-dates
Attorney General Ashcroft’s streamlining regulation), 31% of all Board decisions
were AWOs; now, only 20 percent of board decisions are AWOs. Over the same
time period, the rate of appeal nationwide has increased from 10% to 29%



42

(largely because of the increases in the Second and Ninth Circuits, which account
for roughly 75% of the caseload).

Third, one cannot reasonably conclude that streamlining has caused the increase
in appeals (or that longer Board opinions would reduce the rate of appeal).
Opponents of streamlining have claimed that aliens appeal to the federal courts
because they are dissatisfied with the AWO or the short single-judge opinion and
they are seeking a better explanation from the federal courts. Under this logic,
however, an alien would not appeal — but would instead accept the Board’s
judgment and return home — if he simply got a longer opinion from the Board. In
light of the economic incentive that many aliens have to stay in the United States,
this seems implausible.

Instead, much of the increase in the rate of appeals is likely due to the interest tha
illegal aliens have in delaying their removal. Before streamlining, aliens did not
have to appeal to the federal courts to obtain years of delay, because it often took
the Board several years to decide a case. Now, however, the Board takes only
months to decide the average case, so the aliens have to turn to the federal courts
for delay. It is thus unsurprising that the federal courts with the most generous
stay policies have also snffered from the largest appeal rates.

. The committee was presented with contradictory testimony regarding the
extent of forum shopping in immigration cases. The INA provides that
judicial review of removal orders is available only in “the court of appeals
for the judicial circuit in which the immigration judge completed the
proceedings.” 8 U.S.C. 1252(b)(2). Is venue in immigration court not
determined in the first instance by ICE, depending where it chooses fo file
the Notice to Appear and detain the respondent? And is it not also correct
that respondents have no right to transfer venue in removal proceedings,
after ICE’s initial choice of venue, but may only request transfer in the
discretion of the Immigration Judge?

Answer: The Department did not present testimony regarding forum shopping.
In any event, there is a potential for forum shopping even though judicial review
of removal orders is available only in "the court of appeals for the judicial eircuit
in which the immigration judge completed the proceedings,” 8 U.S.C. §
1252(b)(2), venue in immigration court is determined in the first instance by ICE,
and aliens have no right to transfer venue. Under the regulations, immigration
judges have the discretion to transfer venue for good cause, 8 C.FR. §
1003.20(b), and thus they can accommeodate aliens for whom it would be a
hardship to travel to the initial venue for removal proceedings. Aliens can take
advantage of EOIR's accommeodation and move to the most advantageous forum.
A rule or practice himiting changes of venue might make forum shopping more
difficult, but it could also impose a burden on aliens.
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SUBMISSIONS FOR THE RECORD

March 30, 2006

The Honorable Arlen Specter
Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, D.C. 20510

The Honorable Patrick Leahy

Ranking Member, Committee on the Judiciary
United States Senate

433 Russell Senate Office Building
Washington, D.C. 20510

Dear Mr. Chairman and Senator Leahy:

On behalf of the American Bar Association Section of Intellectual Property Law (“the
Section™), I write to express the opposition of the Section to provisions in immigration reform
legislation under consideration in the Senate that would transfer jurisdiction over immigration
appeals to the U.S. Court of Appeals for the Federal Circuit. These provisions are found in
Subtitle A of Section VII of your bill, S. , the “Comprehensive Immigration Control
Act of 2006,” and in Title V of the bill introduced by Majority Leader Frist, S. 2454, the
“Securing America’s Borders Act.”

The views expressed in this letter are those of the Section of Intellectual Property Law. They
have not been submitted to nor approved by the ABA House of Delegates or Board of Governors
and should not, therefore, be construed as representing policy of the American Bar Association.

The two bills would transfer exclusive jurisdiction to the United States Court of Appeals for
the Federal Circuit of appeals from final administrative orders or district court decisions arising
from any action taken, or proceeding brought, to remove or exclude an alien from the United
States. This would include appeals from decisions of the Board of Immigration Appeals (BIA)
and from district coutt decisions in habeas corpus proceedings challenging the detention of an
alien. The bills would increase the number of authorized judgeships in the Federal Circuit from -
12 to 15 and would also authorize unspecified additional appropriations for fiscal years 2007-
2011 to meet the expanded responsibilities of the Federal Circuit, including the hiring of
additional attorneys.

The Court of Appeals for the Federal Circuit is a court of special jurisdiction, including
appeals in patent case. The Court was established in 1982, after a decade of public
commission study and congressional consideration. A primary consideration in the creation of
the Federal Circuit was a finding that the regional circuits were producing an unacceptable
lack of uniformity in interpreting patent laws, and that there was a need to consolidate these
appeals in a single national court of appeals. The record of the Court in the 24 years since its
creation demonstrates that great progress has been made in providing the needed nationwide
stability and consistency in patent law jurisprudence.
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March 30, 2006
Hon. Arlen Specter
Hon. Patrick Leahy
Page Two

No such study, consideration, or record has been made for consolidating all immigration appeals in the
Federal Circuit or in other single appellate court. Whether such a case could be made is a matter beyond our
expertise and one on which we do and would not express views. We do, however, believe that we are
competent to express views on the impact on patent laws and innovation of such a radical change in the
jurisdiction and responsibilities of the Federal Circuit. Our view is that the impact would be extremely
negative and damaging.

The numbers alone suggest that this is likely to be the case. Statistics for the fiscal year ending September 30,
2005 show that more than 12,000 appeals from the Board of Immigration Appeals were filed in all the
regional circuit courts of appeals. In that same year, the Federal Circuit received 1,555 appeals within all of
its existing areas of jurisdiction. The bills would authorize three additional judges for the Federal Circuit, for
a total of 15. An increase in judgeships of 25% in the face of an 800% increase in caseload is obviously
inadequate. Perhaps equally important, the bills do not provide adequately for the necessary increase in the
staffing and other resources for the Court, even for the three additional judges. The bills attempt to address
these needs by authorizing the appropriation of “such sums as may be necessary to carry out this subsection,
including the hiring of additional attorneys for the Court.” By way of contrast, we note that Chairman
Specter’s bill authorizes, for each of fiscal years 2007 through 2011, specific annual increases of 100
attorneys for the Department of Justice, 100 attorneys for the Department of Homeland Security, and 50
immigration judges for the Department of Justice. :

It can be expected that the delays that are currently being experienced in the filling of judicial vacancies will
continue, and that any new additional judges will not be available to hear cases for quite some time beyond
the arrival of the flood of immigration appeals in the Court. Existing judges of the Court will initially be
unfamiliar with immigration cases, and may require additional time to dispose of cases. Provisions in the
bills restricting initial review to a single judge and making non-reviewable that judge’s denial of a petition
for review may reduce the burden on the Court, but it seems unlikely to provide adequate relief.

While it is not possible to predict the exact impact of the proposed legislation on patent cases and the patent
system, it seems inevitable that it will be negative and will be substantial. Even with the addition of three
additional judges, the average caseload of the Court’s judges would increase from about 125 per year to over
900. Apart from the sheer magnitude of such an increase in caseload, the fact that almost 90% of that
caseload will be new subject matter is certain to have a detrimental effect on the Court’s attention to cases
within its current subject matter jurisdiction. It can be expected that delays and uncertainty in the disposition
of patent and other appeals will result. The requirement in the legislation that petitions for judicial review be
acted on by the Federal Circuit within 60 days adds to this likelihood. Attention will likely be paid to the
distribution of the subject matter of the Court’s cases in making appointments to the Court. It therefore seems
plausible to expect that priority may be given to nominees with background in expertise in immigration law,
not only for the proposed three new judgeships, but for other future vacancies. The expertise and efficiency
that the Federal Circuit has developed in the adjudication of complex patent cases will necessarily be diluted,
to the detriment of the U.S. patent system and to American innovation and economic development.

For these reasons, we strongly urge you to remove from the immigration reform legislation the provisions
that would transfer jurisdiction over imrmigration appeals to the U.S. Court of Appeals for the Federal Circuit.

Sincerely,

& &%7@

E. Anthony Figg
Chair
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AIPLA

Awmerican INTELLECTUAL PROPERTY LAW AssociaTion

2001 JeFFERSON Davis HiGHwAay = SuiTe 203 = ARUNGTON, Virginia 22202

March 24, 2006
The Honorable Arlen Specter
Chairman, Senate Judiciary Committee
United States Senate
224 Dirksen Senate Office Building
Washington, DC 20510-6275

Dear Chairman Specter:

I am writing to you on behalf of the American Intellectual Property Law Association
(AIPLA) regarding the pending immigration reform legislation that would transfer jurisdiction
over immigration appeals to the U.S. Court of Appeals for the Federal Circuit. We believe that
such broadening of the Federal Circuit’s jurisdiction would seriously hinder the court’s ability to
render high quality, timely decisions on patent appeals from district courts, and patent and
trademark appeals from the U.S. Patent and Trademark Office. This runs directly counter to the
present efforts of Congress to otherwise reform and improve this nation’s patent system.

We take no position on other specific elements of the legislation or on the underlying
need for immigration reform. Our concern focuses solely on the proposed shift in appeliate
Jjurisdiction, which we believe will do more harm than good.

AIPLA is a national bar association whose approximately 16,000 members are primarily
lawyers in private and corporate practice, in government service, and in the academic
community. AIPLA represents a wide and diverse spectrum of individuals, companies, and
institutions involved directly or indirectly in the practice of patent, trademark, copyright, and
unfair competition law, as well as other fields of law affecting intellectual property. Our
members represent both owners and users of intellectual property, and have a keen interest in an
efficient federal judicial system.

The Court of Appeals for the Federal Circuit was established in 1982 after more than a
decade of deliberate study and Congressional consideration. The Hruska Commission (chaired
by Senator Roman Hruska) conducted a study lasting nearly three years before recommending to
Congress the establishment of a national appeals court to consider patent cases. It took two
Administrations, several Congresses, and a number of hearings in both the House and Senate
before legislation establishing the Federal Circuit was finally enacted. Over the past 26 years the
Court, through its thoughtful and deliberate opinions, has made great progress in providing
stability and consistency in the patent law.

Removing immigration appeals from the general jurisdiction of the twelve regional
Courts of Appeals and centralizing it in the Federal Circuit is an enormous change. Leaving aside
the impact, both pro and con, on the affected litigants, the Federal Circuit is simply not equipped
to undertake the more than 12,000 requests for review of deportation orders that twelve courts
now share each year. The Federal Circuit currently has no expertise or experience in the field of
immigration law. While the legislation envisions adding three judges to the twelve currently on
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the Court, we have serious concerns whether this increase will be adequate. Judge Posner has
calculated that, even with the three additional judges proposed in the legislation, each of the
fifteen Federal Circuit judges would be responsible for about 820 immigration cases per year, on
the average—an incredibly large number that we believe will have a significant adverse impact
on the remainder of the court’s docket.

It seems inevitable that the proposed legislation will have a dramatic, negative impact on
Federal Circuit decisions in patent cases and appeals from the USPTO. Such an increased
caseload will necessarily delay decisions in these appeals, which in turn will cause uncertainty
over patent and trademark rights and interfere with business investments in technological
innovation. Beyond mere delay, the Federal Circuit's ability to issue consistent, predictable
opinions in patent cases will be complicated by an increase in the nurnber of judges. If conflicts in
panel opinions increase, the inefficient and often contentious en banc process will have to be used
more often, further adding to the overall burden on the court. Business can effectively deal with
decisions, positive or negative, but it cannot deal with protracted uncertainty caused by
inconsistent opinions or long delays in judicial review.

Demand for reform of the patent system has been the topic of considerable public debate
of late. Congress held extensive hearings on this subject last year, and more are scheduled in
coming weeks. The House is currently considering legislation that would dramatically change the
patent statute, and we understand that patent reform legislation may soon be introduced in the
Senate as well. It would be unfortunate for Congress to inadvertently compound the challenges
facing the patent system by weakening the ability of the Federal Circuit to give timely and
consistent consideration to patent cases.

We appreciate your attention to this matter and urge you to reconsider this proposed
expansion of Federal Cirenit Court jurisdiction.

Sincerely,

Michael K. Kirk
Executive Director

s¢: Members of the Senate Judiciary Committee
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Statement of Judge Carlos T. Bea, Circuit Judge, Ninth Circuit Court of Appeals.

Thank you for the opportunity to appear before you today. My name is
Carlos Bea. I was appointed to the Ninth Circuit Court of Appeals by President
George W. Bush in 2003. My chambers are in San Francisco, California. In
addition, to my knowledge, I am the only circuit judge to have been ordered
deported by the Immigration and Naturalization Service, appealed that order to the
Board of Immigration Appeals, and prevailed on appeal. Also, before becoming a
judge 1 occasionally represented alien clients before Immigration Judges and the
Ninth Circuit. »

I am here today to offer a few comments on the immigration reforms
included in Title VII of the proposed “Comprehensive Immigration Reform Act of
2006.”

First, Section 701 provides for the consolidation of appeals of immigration
orders in the Federal Circuit.

Immigration law has developed somewhat like our federal tax laws: new
legislation has been adopted many times over the years and added to the previous
law. As in the tax code, this layering of rules, exceptions and remedies has
complicated the law, requiring aliens, executive personnel and judges alike to
determine which set of rules applies based on the facts of each case. To this one
should add administrative rules and regulations, and even transitional provisions
which apply to cases arising during some time periods but not others.

As if not sufficiently daunting, the distribution of appeals from lower court
and agency actions throughout the 12 federal circuit courts has increased the
complexity of our immigration laws. As is to be expected, there is variation among
the regional circuit courts on how to view the facts and apply the law in similar
cases. These variations are especially significant in the immigration field because
relatively few immigration cases are taken up by the Supreme Court.

This diversity of views crops up in several fields. What is sufficient evidence
upon which to credit an Immigration Judge’s adverse finding of credibility can vary
from circuit to circuit. What constitutes “persecution” for purposes of Asylum can
require more stringent actions in one circuit than in another. Whether a prior state
conviction qualifies as an “aggravated felony” rendering the alien ineligible for
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discretionary relief such as asylum and withholding of removal varies amongst the
. e 1
circuits.

One current issue, which is specifically dealt with in Section 705 of the
proposed bill, is whether a Department agency may reinstate a previous order of
removal when a previously removed alien reenters the country illegally, or whether
that alien must be accorded a full hearing before an Immigration Judge. Recently, a
panel of our circuit held a hearing was required;” another circuit has held a
Department agency can act without a hearing.> A circuit split on this issue results
in the imposition of different administrative requirements on the government, and
the provision of different procedural rights to aliens, in different sections of the
country. This is unfair to both the government and the aliens.

Our Immigration law is, and should be, a national pronouncement of policy.
Efforts to make that policy uniform throughout the country should be encouraged.
The provisions of Title VII constitute an important step in that direction.

Another reason for unification of the appeals process in the Federal Circuit
is to reduce forum-shopping among the circuits, as aliens’ counsel quite
understandably seek those circuit courts which they perceive most friendly to their
clients. Venue for appeal can be established by the location at which the alien
applies for relief. A glance at the statistics is illuminating. Since 2000, the number

! Compare Gonzales-Gomez v. Achim, No0.05-2728, 2006 WL 708678 (7th
Cir. March 22, 2006) (holding a felony offense under state law does not constitute
an “aggravated felony”under 8 U.S.C. § 1101(a)(43) rendering the alien ineligible
for cancellation of removal and asylum if the same conduct constitutes only a
misdemeanor offense under federal law), and Cazarez-Gutierrez v. Ashcroft, 382
F.3d 905 (9th Cir. 2004) (same), and Gerbier v. Holmes, 280 F.3d 297 (3rd Cir.
2002) (same), and Aguirre v. INS, 79 F.3d 315 (2nd Cir. 1996) (same), with United
States v. Hernandez-Avalos, 251 F.3d 505 (5th Cir. 2001) (holding a state felony
conviction for conduct punishable only as a misdemeanor under federal law
constitutes an “aggravated felony” under § 1101(a)}(43) rendering the alien
ineligible for discretionary relief from removal).

? Morales-Izquierdo v. Ashcroft, 388 F.3d 1299 (9th Cir. 2004) rehearing en
banc granted by 423 F.3d 1112 (9th Cir. Jan. 5, 2005).

* Lattab v. Ashcroft, 384 F.3d 8 (1st Cir. 2004).
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of appeals from the BIA to the Fifth Circuit which, like the Ninth Circuit, shares a
border with Mexico, has increased from 225 to 593, 125%. The number of similar
appeals in the Ninth Circuit, however, has risen from 910 to 6,583, or 590%.
Interestingly, in 2005 the Fifth Circuit reversed the denial of asylum in only 9% of
the cases presenting the issue (4 of 46), while the Ninth Circuit did so in 33% of
the cases (193 of 591).

Another feature of Title VII worthy of comment is the increased attention
given to improving and increasing the administrative process, with an eye to
reducing the number of appeals to the circuit courts.

It is undeniable that since the Board of Immigration Appeals (BIA)
instituted its one-judge review and adoption of Immigration Judge rulings, without
the former more detailed review, the number of appeals from BIA rulings has
dramatically increased. In 2000, prior to the changes in the BIA, there were 1,723
appeals of BIA rulings in all the circuits. In 2005, there were 12,349, a rise of
602%.

There are two clear reasons for this increase in appeals. First, petitioners
and their attorneys do not think the one-judge BIA review and adoption procedure
has adequately dealt with the claimed errors on appeal. They think they have
received “rubber-stamp” treatment. Second, as petitioners and attorney see appeals
piling up in the circuit courts, they realize that their appeals will be delayed.
During that period of delay, events may change the alien’s chances of staying in
the country. Those changes may be personal, such as a marriage to a United States
citizen or the birth of children or any number of other conditions affecting
removability. Or those changes may be political, such as changed country
conditions in the alien’s home country, or legislative and administrative, such as
immigration reform in this country, giving the alien new hopes to remain here.
Even if the appeal lacks all merit, the backlog of cases in the circuit courts
provides an incentive to appeal by almost guaranteeing a significant delay in
deportation.

The provisions of Sections 711 et seq. which enlarge the number of BIA
judges, their staff and make three-judge hearings a matter of course are welcome
additions. The recognition of the importance of BIA decisions in forming
Immigration jurisprudence by providing for en banc hearings by the BIA is also a
step forward for uniformity of immigration law.
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There are many other provisions of Title VII which are needed
improvements, not the least of which is the provision for more Immigration judges,
trial attorneys and Federal public defenders in Section 702.

Now a word about some of the objections that have been raised by
conscientious voices. The most often heard is that judges should be generalists
because they bring greater experience into judging and are not likely to become
captives of the interests who frequently appear in specialized courts. This is nota
new complaint and it is something to be kept in mind in making judicial
appointments.

But I am not aware that the Federal Circuit has fallen into the hands of either
applicants for patents or their opponents who seek to avoid the application of the
claimed patent. Neither has the National Relations Labor Board become captive to
special interests, nor has the Court of Veteran Appeals.

Fears have been voiced that petitioners will not likely receive representation
if they have to lodge and argue appeals in far-away Washington, D.C. Two things
should be kept in mind: (1) the Federal Circuit has explicit authority to hold
hearings in any circuit,’ in the very same cities where the circuit courts sit today;
(2) the overwhelming number of appeals from BIA rulings are determined without
hearing by the courts of appeal. For example, in 2005, the Ninth Circuit decided a
total of 4,777 cases. Of those, only 472 (9.9%) proceeded to merits panels of three
judges, and many of those were submitted on the briefs. The remaining cases were
decided by motions panels or by screening panels of three judges which the issues
raised were appropriate for summary adjudication.

Last, there is the expressed fear that only circuit court judges from around
the country can give the detailed and meaningful consideration necessary to the
important, often life-determining, issues involved in Immigration matters. This
ignores the care with which national courts such as those mentioned routinely act.
The systems for selection of judges to specialized courts and the regional circuit
courts is similar. There is no reason to think only regional circuit court judges are
sufficiently sensitive to administer justice.

In conclusion, I endorse the proposals of Title VII as long-needed

improvements to the administration of our national Immigration policy.

Thank you for letting me voice my views.

4 See 28 US.C. § 48(a).
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Cornell University Cornell Law School
Stephen W. Yale-Loehr
Adjunct Professor of Law

Myron Taylor Hall

Ithaca, New York 14853
Phone: 607.273.4200

Fax: 607.272.6694

Email: SWY | @cornell.edu

March 16, 2006

Viaemail

Senator Arlen Specter

SH-711 Hart Senate Office Building
‘Washington, DC 20510-3802

Re: Judicial Review Concerns in Chairman’s Mark of Immigration Reform
Dear Senator Specter:

This letter represents the concerns of Lenni Benson, professor of law at New York Law
School, and Stephen Yale-Loehr, adjunct professor of immigration law at Cornell Law
School. We each have been teaching and/or practicing immigration law for more than 20
years. We each have written extensively about judicial review of removal orders and other
related immigration decisions.

This letter addresses our concerns about certain provisions in your Chairman’s Mark
(EAS06090) that would change judicial review of immigration matters. In particular, we
believe that:

» Judicial review of immigration decisions should not be moved to the U.S. Court of
Appeals for the Federal Circuit until more careful thought has been given to this
major proposed change.

+  Judicial review should be preserved for motions to reopen and reconsideration.

+  Allowing one judge on the Federal Circuit to decide whether a case should go
forward raises serious problems.

+ Judicial review should be preserved in naturalization cases.
Incremental Change May Be Wiser Than Broad Scale Reorganization

Section 701 of the bill proposes moving judicial review of removal orders to the U.S. Court
of Appeals for the Federal Circuit. Other provisions of the bill would preserve habeas corpus
in the federal district courts for detention-related decisions. There may be cases where
judicial review might invelve both courts. Thus, these provisions need more careful
consideration of the interaction between them.

We oppose the centralization of all petitions for review in the Federal Circuit for several
reasons. First, Congress already has shortened the time period for filing a petition for review
to 30 days. Thus, judicial review is not an important reason for delays in removing

Cornelt University is an equal opp: ity, af ive action educator and ernployer.
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Senator Arlen Specter
March 16, 2006
Page 2

noncitizens from the United States, Congress has authorized the removal of noncitizens even when a
petition for review is pending. Rather, the Department of Homeland Security (DHS) simply lacks the
resources to execute many final removal orders. Congress should not obscure this issue by suggesting that
litigation delay frustrates the removal of noncitizens.

Second, the short time for filing a petition for review and for seeking a discretionary stay of removal with the
Federal Circuit will cause problems for noncitizens. The extra time it will take to transmit those petitions from
throughout the country disadvantages individuals and may make it difficult to find legal representation. It may
make it particularly difficult for counsel to participate in seftlement negotiations or to provide supporting
documentation for motions seeking stays. Many attorneys unfamiliar with the Federal Circuit may decline to
represent noncitizens seeking review there.

Third, centralization of judicial review should not occur yet because recent jurisdictional changes have not
been fully integrated or understood. Last May, as part of the Real ID Act, Congress made a major shift in
restoring the petition for review for certain classes of noncitizens, and transferred many pending matters from
district courts to the circuit courts of appeals. There are ongoing questions about the scope of the transfer
provisions and which matters should be included within a petition for review versus those that are
appropriately considered in the district courts. This is a longstanding issue in immigration law because many
government actions occur outside the scope of a removal hearing but could be and usually are ultimately
going to affect the rights and benefits of an individual subject to removal. The federal courts have not had
sufficient time to adjust to the changes brought by the Real ID Act.

Fourth, the Federal Circuit lacks expertise in immigration law. Nor are the judges on that court
knowledgeable about criminal law, which applies to many immigration removal cases. Lacking such
expertise, Federal Circuit judges may take longer to decide immigration appeals than their counterparts on the
circuit courts of appeals.

Judicial Review Should Be Preserved for Motions to Reopen and Reconsideration

Section 708 would commit decisions about whether to reopen or reconsider an immigration case to the
Attorney General’s discretion. This provision would trigger INA § 242(a)(2)(B)’s limitation of judicial review
over discretionary decisions. By contrast, the current statute authorizes federal court review if the BIA denies
a motion to reopen or reconsider. The current case law makes clear that courts defer to the immigration
agency’s action in the vast majority of cases. A court will generally order a remand only if the noncitizen
proves that the agency made a statutory or constitutional error. Even if Congress tries to further restrict
judicial review of these motions, it is likely that federal courts will continue to hear cases that are
characterized as constitutional challenges.

We urge you to preserve judicial review of motions to reopen or reconsider. Such motions often arise because
the individual has a claim for relief, incompetence of prior counsel, changed country conditions, or an error
by the government inappropriately prevented the individual from relief.

If Congress believes that too many motions to reopen or reconsider are being filed, we urge you to first allow
an empirical assessment of such motions before making any changes.

Judicial Review Requires Parity for Both Parties

Section 707 provides that once a petitioner’s brief is filed, it would be assigned to a single Federal Circuit
judge. Unless that judge issues a “certificate of reviewability,” the petition would be denied and the

Cornell University is an equal opp ity, ive action educator and employer.
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Senator Arlen Specter
March 16, 2006
Page 3

government would not need to file a brief supporting the removal order. No certificate of reviewability could
be issued unless the petition provided a “prima facie” case that the petition should be granted. '

This proposed process raises several concerns. First, this provision would not provide for any internal system
of reconsideration or review. This interference with judicial independence will undoubtedly create litigation
concerning the separation of powers. Second, it does not provide an equal opportunity for the government to
participate in the court’s deliberations. Many judges may be uncomfortable acting without participation of
both parties. Third, Federal Circuit judges have no prior immigration experience and are not well prepared to
assess the prima facie validity of a petition for review without the benefit of briefing from the government.

If the goal of this provision is to allow a single judge to reach a decision about the likelihood of success on
appeal, Congress might consider adopting a pre-screening mechanism. Alternatively, the federal courts of
appeals could develop internal processing and efficiency procedures. Individual judges facing the strict time
deadlines set forth in section 707 might certify more cases than they otherwise would under a different
procedure. Alternatively, the government may find that after a judge has devoted significant energy to
certifying an appeal, they have a uphill battle and that the government would be better served by stipulating to
a remand to the Board of Immigration Appeals (BIA). We believe many unintended and unpredictable
consequences may result from such a dramatic alteration in appeliate practice and procedure.

Judicial Review Corrects Wrongs

We know that Congress appreciates how important removal proceedings are to individuals facing removal.
We are sure your office also receives many calls from U.S. relatives and employers of noncitizens facing
removal, many of whom may have been permanent residents for many years. The American people believe
our nation is a governed by the rule of law and that important life changing decisions are not made by
nameless and faceless bureaucrats. Judicial review helps to foster respect for the immigration system.

Judicial review can also help to protect the many noncitizens who are not represented. The BIA recently
reported that unrepresented individuals constituted nearly 13,000 of their total case load of approximately
42,000 matters. There has also been an increase in the number of children in immigration proceedings. The
agencies have special duties of care in the consideration of juvenile cases, and the courts are essential
guardians of the rights of these children.

We have not had an opportunity to study the overall rate of remands. However, we do have one snapshot
about the rate of reversal. Recently the U.S. Court of Appeals for the Second Circuit instituted a new
procedure that bypasses oral argument for most asylum appeals. The Second Circuit adopted these procedures
to allow it to more efficiently handle the increased volume of immigration appeals. These new procedures
started in October 2005. The cases are considered by panels of three judges, with assistance from specialized
court staff. In a review of 589 asylum decisions decided under these non-argument rules, more than 17%
resulted in a remand to the BIA. While this rate of reversal indicates that many cases do not need a remand, a
17% reversal rate still indicates that many people had legal claims that were not properly addressed by the
agency.

Moreover, we are sure that you appreciate the type of cases where the courts do reverse the agency. For
example, courts have recently held that the DHS did not adequately consider claims of religious persecution
in asylum cases. These opinions echo the findings of an independent commission Congress created to review
the expedited removal system, a system that lacks judicial review for most of its determinations. If there is no
watchdog, mistakes occur. These mistakes may also frustrate the intent of Congress.
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Senator Arlen Specter
March 16, 2006
Page 4

Judicial Review is Essential in Naturalization Cases

Section 204 of your Chairman’s mark would limit judicial review of naturalization decisions. To put the
naturalization process solely into the hands of the exccutive branch would make it more likely to be attacked
by whichever political party is not currently in office. The watchdog role of the courts to ensure equal and fair
treatment of individuals is one of the greatest strengths of our democracy. If we eliminate judicial review in
these important cases, we invite cynicism and political grandstanding in an area that should be immune from
partisan politics.

Moreover, there has been a low rate of judicial review in naturalization cases. There is no compelling reason
to justify such a radical departure from the centuries-old tradition of openness in our society’s most important
rite of passage--the full incorporation of newcomers into our society. )

Even if Congress believed more limits were necessary on the jurisdiction of the federal courts to review
aspects of the naturalization process, the current bill simply invites federal courts to preserve their
constitutional role by characterizing challenges to agency decisions as challenges that present constitutional
issues. The constitutionalization of such litigation raises the stakes for the government and can result in courts
imposing new procedures onto agency adjudication in an effort to preserve fairness and accuracy in
decisionmaking.

Conclusion

We are happy to provide more detail to you or your staff on any of these issues. We understand the challenges
you face in implementing our immigration laws. We appreciate the opportunity to present these comments.

Sincerely,

Lenni B. Benson

Professor of Law

New York Law School

57 Worth Street

New York, New York 10013
(212) 431-2336

Stephen Yale-Loehr
Adjunct Professor
Comnell Law School
Myron Taylor Hall
Ithaca, New York 14853
(607) 273-4200

This letter expresses our own personal opinions and does not necessarily reflect the views of our law schools.

pe: Other Judiciary Committee members
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Senator Arlen Specter, Chair

United States Senate Judiciary Comrmittee
224 Dirksen Senate Office Building
Washington, D.C. 20510

Subject: Comprehensive Immigration Reform Act of 2006 (Senator Specter’s Mark)
Dear Senator Specter:

We are writing to express our concern about the devastating impact that the Comprehensive
Immigration Reform Act of 2006 will likely have on vulnerable groups of people, including asylum-
seekers, children, trafficking victims, and others seeking protection in the United States. As
recognized experts on asylum issues, at CGRS we are playing a central role in advising attorneys on
gender asylum issues, and tracking cases to inform national policy work on the issue. Based on our
experience we believe that the enactment of provisions that would limit judicial review of
administrative agency denials, criminalize unlawful presence, and impose mandatory detention,
while negatively affecting all immigrants, would have particularly serious adverse consequences for
asylum seekers and others seeking protection in the U.S.

Limiting Access to the Courts and Inhibiting the Development of the Law

Eliminating Circuit Court Jurisdiction Over Immigration Cases

Section 701 of the bill proposes shifting jurisdiction over judicial review of agency denials from the
U.8. Circuit Courts of Appeals to the U.S. Court of Appeals for the Federal Circuit. While it
provides for some increase in staffing at the Federal Circuit (from 12 judges to 15), it would be
unreasonable and unworkable to channel the entire volume of appeals currently being handled by 11
circuit courts all over the country to a single court, especially one whose experience is mainly in
patent and copyright law and not in immigration law. The bottleneck that such a change would
create, to say nothing of the ensuing administrative and jurisprudential crisis (it remains unclear, for
example, whether the Federal Circuit would apply the precedents established in other circuit courts,
or whether it would it create “new” jurisprudence) would essentially eviscerate judicial review for
many immigrants.

Section 701 would also make access to federal courts difficult for immigrants and their attorneys,
many of whom are non-profit organizations or are representing their clients pro bono, thereby
making attorneys less willing to take on federal appeals and exacerbating the shortage of counsel
already faced by asylum seekers.
200 McALLISTER STREET + SAN FRANCISCO, CALIFORNIA 94102 + USA
415/565-4791 » 415/581-8824 (fax) + <cgrs.uchastings.edu/>
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Additionally, section 701 would adversely impact the development of immigration law. While it is
appropriate to have a specialized court hear complex and scientific questions such as those involved
in patent and copyright law, the same rationale cannot apply to immigration cases, where the range
and breadth of issues benefits from the broader experience of the federal appellate judges at the
circuit courts around the country.

Federal courts have traditionally played a key role in rectifying mistakes made by lower level judges
and the Board of Immigration Appeals (BIA) and ensuring that asylum seckers receive a full and
fair consideration of their claims. Recently, in Garcia-Martinez v. Ashcroft, a case involving a
Guatemalan woman who had been gang-raped by government soldiers during the civil war in her
country, the Ninth Circuit reversed the finding of an Immigration Judge and the BIA.! The court
found that, in the context of war, “rape is not about sex; it is about power and control,” and it is
sometimes “used to intimidate a civilian population perceived to be in political opposition to the
armed force in question.” Without meaningful federal court review, Ms. Garcia-Martinez would
have been denied asylum.

The role of the federal courts in reviewing immigration cases became even more important in light
of procedural rules adopted by Attorney General Gonzales in 2002, which sharply curtailed the
review of Immigration Judge denials by the BIA, and resulted in a significant increase in the number
of cases being appealed to the federal courts. In January 2005, recurrent criticism by federal judges
of the quality of adjudication by the administrative agency prompted Attorney General Gonzales to
order a comprehensive review of the Immigration Judges and the BIA. In light of these
developments, a drastic change such as that proposed in section 701 should not be adopted without
careful consideration and debate.

Creating a Pre-Screening Process for Judicial Appeals

Section 707 of Senator Specter’s Mark further limits the access of immigrants to judicial review by
creating a pre-screening process that would require all cases to be vetted by a single Federal Circuit
judge after the filing of the opening briefs. Unless the judge issues a “certificate of reviewability”
within 60 days, the case would be summarily dismissed and no appeal of this single judge’s decision
would be permitted. In no other area of the law is the right to access the federal circuit courts
limited in this manner. Given the high stakes involved in these cases - sending people back to a
country where they may face death or other serious harm — it seems especially troubling that the
right to appeal should be so sharply restricted. To the extent that this unprecedented curtailing of a
basic due process right arises from a concern about the number of BIA cases being appealed, it
would seem that reform aimed at the BIA’s new procedures would be a fairer and more targeted
approach. We appreciate Senator Specter’s efforts to address some of the problems created by the
2002 BIA procedural rules by reinstating a three-member review of appeals and increasing the
number of board members, and believe that the positive changes that may result from section 712
and from the ongoing internal review of the administrative agency may obviate the need for such
measures at the federal court level.

Section 707 will also create tremendous pressure on an overburdened court to review cases within
the 60-day deadline. It would unfairly penalize petitioners whose cases do not get decided within

' 371 F.3d 1066 (9th Cir. 2004).
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the 60-day period, resulting in automatic dismissal, again with no option for further review.

Sections 701 and 707 create a second-tier system of justice for immigrants that is completely
inconsistent with our tradition of providing access to courts and ensuring that people are not
subjected to harsh penalties without adequate judicial oversight.

Dramatically Increasing Criminal Penalties

Section 203 of the bill dramatically and retroactively expands the definition of an aggravated felony,
thereby increasing the grounds for which an asylum seeker may be automatically barred from
asylum and/or withholding of removal. Moreover, it would strip the Department of Homeland
Security and the Department of Justice of the ability to waive the bar for people who are able to
demonstrate compelling reasons for being allowed to adjust status. Under this provision, a
trafficking victim who manages to escape from her traffickers and subsequently helps a friend who
was also trafficked to escape and find a place to stay could be barred from relief. This provision
would result in the deportation of many refugees who face a threat to their life or freedom, in
complete violation of our obligations under domestic and international law.

Section 206 of the bill makes knowing unlawful presence in the U.S. for even a single day not just a
criminal offense but, under some circumstances, an aggravated felony, thus barring an applicant
from asylum and, in some instances withholding of removal. This provision would unfairly penalize
asylum seekers who arrive in the U.S. without inspection or with temporary visas, are disoriented
and traumatized by the abuse and torture they have escaped, and whose first natural priority is to
feel safe and secure before confiding their story to an attorney or government official who may be
able to help them. Many asylum seekers face additional linguistic and educational barriers that make
it harder for them to understand the asylum system, and also frequently lack the financial means to
obtain assistance with their claims. Section 206 does not take into account any of these human
factors that cause bona fide refugees to enter without, or fall out of, legal status.

Imposing Mandatory Detention

Section 202 of Senator Specter’s Mark would authorize the detention of immigrants whose cases
are on appeal to the federal courts. This provision, which does not allow for an individualized
assessment of the necessity for detention, would have severe adverse consequences for asylum
seekers. According to a February 2005 study conducted by the bipartisan U.S. Commission on
International Religious Freedom (USCIRF), the harsh aspects of detention for persons who have
suffered severe and sometimes recent trauma prior to their detention represent a form of “re-
traumatization.” Additionally, the USCIRF report concluded that the incarceration caused many of
them to break down and decide to risk death or other harm in their own country than to remain in
indefinite detention in the United States. The United Nations High Commissioner on Refugees has
also stated that the detention of asylum seekers is “inherently undesirable” because it can have
severe psychological consequences for people who have already suffered trauma and abusive
treatment in their home countries.’

2 U.8. Commission on International Religious Freedom, REPORT ON ASYLUM SEEKERS IN EXPEDITED REMOVAL
(February 8, 2005).

3 UNHCR, Revised Guidelines on Applicable Criteria and Standards Relating to the Detention of Asylum Seckers § 1
(February 1999).
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also stated that the detention of asylum seekers is “inherently undesirable™ because it can have
severe psychological consequences for people who have already suffered trauma and abusive
treatment in their home countries.?

In 1994, Fauziya Kassindja, a 16-year-old woman from Togo. Africa, fleeing genital cutting and
forced polygamy, was placed in detention upon her arrival in the U.S. She remained in INS
detention for over a year and a half under harsh conditions, during which she was shuttled between
four INS detention facilities and jails. After spending approximately one year in detention, during
which she experienced severe physical and psychological ailments. she requested the INS to let her
go back to Togo and suffer the fate that awaited her, rather than spend another day in U.S. prisons.
Her attorneys were able to persuade her to reconsider this request and to pursue her asylum claim,
and she was ultimately released and granted asylum.

Fauziya's case provides a clear example of the fact that the mandatory detention proposed in this
legislation could cause bona fide asylum seekers to abandon their claims, Under section 202,
however, asylum seekers could remain in detention for prolonged periods of time with no recourse.
We arc aware of numerous tragic cases of women flecing violent abuse in their home countries
who, due to the trauma, separation and stress of indefinite detention, were unable to sustain
themselves for the duration of their lengthy appeals and who abandoned their asylum claims for an
uncertain fate at home. For those without representation, it may become even harder to continue to
pursue their appeals. Moreover, in conjunction with section 701, the detention of asylum seekers
would exacerbate the challenges of {inding legal representation or of representing themselves.

We recognize that there is a need to reform the immigration system. However, legislation that fails
to contain safeguards and ensure due process for vulnerable groups seeking protection in the U.S.
is not just bad policy. It is a radical departure from our tradition as a safe haven for those fleeing
tyranny and oppression in their home countries. With the number of rcfugees arriving in the United
States now down dramatically over the past five years,* we urge you to reconsider these and other
provisions that impact refugees and to address the refugee-related issues in a realistic and fair
manner.

Sincerely,

(o= /

Karen Musalo Stepher/ Knight
Director Deputy Director

Leena Khandwala
New Voices Fellow

3 UNHCR, Revised Guidelines on Applicable Criteria and Slandards Relating to the Detention of Asylum Seekers § 1
(February 1999).

* Ruth Ellen Wasem. U.S. Immigration Policy on Asylum Scekers (CRS Report RL32621), January 27. 2006; BBC
News, Asylum numbers ‘continue to fall, March 17, 2006.
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Testimony of Jonathan Cohn
Deputy Assistant Attorney General, Civil Divison
United States Department of Justice

Before the Committee on the Judiciary, United States Senate
Concerning Immigration

April 3, 2006

The Department of Justice appreciates the opportunity to address the provisions
that were in Title VII of the Chairman’s mark, which is the subject of today’s hearing.
Comprehensive immigration reform is unquestionably necessary, and the Department
commends the entire Committee and particularly the Chairman for undertaking such a
tremendous legislative effort.

The Department strongly supports the much needed reforms that were part of
Title VII-A of the legislation. They are an appropriate and reasonable response to the
overwhelming floodtide of immigration cases that has swamped the federal courts and the
Executive Branch. We applaud their inclusion in your original Chairman’s mark, and
strongly urge that they be incorporated into the final bill that passes the Senate. None of
these provisions deprives an alien of his day in federal court, and nothing will limit or
affect the full three-stage agency review currently available to most aliens. Instead, the
provisions simply provide a sensible mechanism for screening out the many meritless
cases that aliens file to delay removal, and they would thus allow the courts to focus on
the more complex cases that warrant closer scrutiny. Without these reforms, aliens
deserving of relief are unjustly delayed.

However, with all due respect to the Chairman, the Department strenuously
opposes central elements of Title VII-B. Though well-meaning, this provision would
insulate adjudicators in the Executive Office for Immigration Review (EOIR) from
Executive Branch oversight or supervision. Immigration is a quintessential sovereign
function, inextricably intertwined with national security and foreign policy. For this
reason, the power to decide immigration cases and to develop policy through adjudication
should not be transferred to unaccountable agency officials. We hope that we can work
with you to alleviate any concerns that you may have been seeking to address with this
proposal without taking such an unwarranted step.

Finally, the Department respectfully proposes two additional reforms that would
help stem the tide of immigration litigation. Both of these reforms seek to remedy court
decisions that are inconsistent with the plain text of the Immigration and Nationality Act
(INA).
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L THE DEPARTMENT SUPPORTS VIRTUALLY ALL OF TITLE VII-A.

The Department supports virtually all of the provisions in Title VII-A of the
Chairman’s Mark, which are measured responses to the exponential growth in
immigration litigation. By way of background, there has been a 603% increase in the
number of Board of Immigration Appeals (BIA) decisions appealed to the federal courts
since fiscal year 2001 (according to the Administrative Office of the U.S. Courts).
Whereas only 1,757 cases were appealed in 2001, 12,349 were challenged in 2005. In
the Second Circuit alone, there has been a staggering 1400% increase in the number of
BIA appeals, and in the Ninth Circuit, over 40% of all cases are now immigration
appeals.

A. Consequences of the Floodtide of Immigration Cases

As a result of this increase of cases, which is due to stepped-up enforcement
efforts by the Department of Homeland Security and the rapid rise in the rate at which
aliens have appealed BIA decisions (from 6% in fiscal year 2001 to 29% in fiscal year
2005), there have been two predictable and equally undesirable consequences: first, a
tremendous expenditure of resources and, second, delay in adjudicating immigration
cases in the federal courts. On the issue of resources, the Department has been required
to write opposition briefs in thousands of additional immigration appeals, many of which
lack any merit and most of which are ultimately resolved in favor of the government.
Unfortunately, under the current system, even cases that are devoid of merit often impose
a significant burden on the Department because of the fact-specific nature of the typical
claim and the time it takes to digest a several-hundred page record.

Moreover, to spread out this burden, the Department has been compelled to assign
thousands of immigration cases to attorneys throughout the Department. Before 2002,
the Civil Division’s Office of Immigration Litigation and the U.S. Attorney’s Office for
the Southern District of New York handled nearly all of these matters. Since November
2004, however, the Department has had no choice but to seek assistance from lawyers in
all of the litigating components, all of the United States Attorneys’ Offices, and many
non-litigating components as well.' Pursuant to a directive from the former Deputy
Attorney General, virtually every office in the Department has been tasked with writing
at least some immigration briefs.

Among the consequences of this brief-distribution program is that overworked
attorneys throughout the Department have even less time to dedicate to their own
pressing matters than they did before. Criminal prosecutors in the United States
Attorneys’ Offices have to focus on meritless removal cases in addition to their criminal
prosecutions, diverting precious prosecutorial resources. Attorneys in the Civil Rights
Division have had to juggle immigration cases along with all of their efforts to enforce

! Indeed, over the past year, the Department has also received help from another federal agency, the Federal
Deposit Insurance Corporation, which has graciously agreed to detail several of its attorneys to the
Department’s Office of Immigration Litigation.
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the Nation’s civil rights laws. And lawyers in the Environmental and Natural Resources
Division have had to split their time between protecting the environment and responding
to time-consuming but ultimately unsuccessful claims of illegal aliens simply seeking to
delay their removal. '

Moreover, the wide distribution of cases also makes it more difficult for the
Department to maintain a consistent litigating position on substantial issues, including
eligibility for asylum and the scope of federal court jurisdiction.

In addition to the resource issue, another deleterious effect of the exponential
growth in immigration litigation is delay ~ delay from the courts that are trying their best
but struggling under the weight of thousands of new cases and delay from Department
attorneys who understandably must request successive extensions to keep pace with the
unprecedented growth of immigration litigation. Since 2001, all but two of the circuit
courts have seen their case-processing times for BIA appeals increase significantly, with
the Second Circuit experiencing the largest delays. In that court, according to the
Administrative Office of the U.S. Courts, processing times for cases resolved on the
merits have increased 171%, and it now takes almost 27 months to resolve a BIA appeal.

Without question, this is a problem that must be solved. An immigration system
that survives only with delay is at odds with immigration enforcement. As the Supreme
Court has recognized, “every delay works to the advantage of the deportable alien who
wishes merely to remain in the United States.” INS v. Doherty, 502 U.S. 314, 321-325
(1992). Delay serves to reward illegal aliens and encourage additional illegal crossings.
Even worse, it creates extra incentives for even more meritless appeals—thereby
perpetuating a cycle of more litigation, more delay, and more reason to enter the country
illegally.

Delay can also be harmful to aliens seeking and deserving legal status. Because
they have to wait longer for an adjudication of their claims, they are without lawful
status—and the benefits associated with that status—for a longer period of time. These
aliens may be unable to work lawfully, travel abroad, or pursue an education. Finally,
delay in the courts affects litigants in non-immigration cases as well, because courts have
to divert resources from these cases to BIA appeals.

B. Title VII-A Would Help Reduce the Volume of Immigration Cases

The provisions in Title VII-A would serve to reduce the delay and alleviate the
burden on Departmental and judicial resources. Perhaps the most critical provision is
section 707, which would require aliens to obtain a certificate of reviewability (COR)
from a federal judge in order to pursue his appeal. If the judge denies the COR, the
government does not have to file a brief, and the alien may be removed without
additional time-consuming and unnecessary proceedings.

Section 707 is modeled after a statute applicable in the criminal habeas context,
28 U.S.C. § 2253, which likewise requires a party to obtain a certificate before pursuing
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an appeal. Section 2253 originated in a bill that Senators Specter and Hatch introduced,
see S.623 (1995), and it has been invaluable in reducing the number of frivolous habeas
appeals and allowing courts to focus on the cases that have substantial merit. To obtaina
certificate in the habeas context, the petitioner must make a “substantial showing” of a
denial of a constitutional right. By analogy, to obtain a COR, an alien should be required
to make a “substantial showing” that his petition for review will be granted. In light of
the fact that section 2253 applies to United States citizens (as well as aliens), and it
applies to criminal cases in which the consequence of an erroneous determination might
be life imprisonment or death, there is no reason not to adopt a similar requirement in the
immigration context. Illegal aliens should not be given more access to our federal circuit
courts than United States citizens on death row.

Unfortunately, section 707 in the Chairman’s mark included a lower threshold for
obtaining a COR - requiring an alien to set out only a prima facie case. This minimal
standard would be inconsistent with the requirement in section 2253 and could be
insufficient in screening out meritless cases and allowing courts to focus on the more
complex matters. Accordingly, we recommend that the standard in section 707 require
an alien to make a substantial showing that his petition for review will be granted.

It is important to note that section 707 would not close the courthouse doors to
any alien. Every single alien would still have his day in court in front of an Article HI
judge, in addition to the multiple layers of agency review that are currently available.
Indeed, the typical alien has three layers of agency review — an initial determination by
the Department of Homeland Security, another determination by an immigration judge,
and then a third determination by the BIA. As a result of these multiple layers of agency
review, over 131,000 aliens were granted asylum from the agencies in Fiscal Years 2001
through 2005 without any court involvement whatsoever. Section 707 nonetheless
provided for the courts as an additional forum for pursuing relief.

It has been said that section 707 is ill advised because the adjudicators in the
Department of Justice are doing an inadequate job of deciding cases and a full three-
judge panel in the federal courts is needed to make up for the Department’s deficiencies.
But the only evidence supporting this argument is the reversal rate in a single circuit
court that hears no more than 2% of the total number of appeals from BIA decisions. In
that court, the BIA was reversed {or had its decisions remanded) last year in 39% of the
cases in which the court reached the merits of the case. The nationwide average,
however, was only /4%, as calculated by the Administrative Office for the U.S. Courts.
That means that the BIA was reversed in only one of every seven cases in which the court
reached the merits. Indeed, no court (other than the Seventh Circuit) reversed the BIA in
one of five cases, and the Second, Fourth, Tenth, and Eleventh Circuits reversed the BIA
in roughly one of twenty cases in which the court reached the merits. Even the Ninth
Circuit, which is often viewed as being more receptive to aliens’ claims than the average
court,” reversed the BIA in only 17% of the cases decided on the merits.

? According to Judge Posner, the Ninth Circuit’s “hostility to the Board of Immigration Appeals is well
known . . . and doubtless explains the large number of Ninth Circuit immigration cases reversed by the
Supreme Court.” Stroe v. INS, 256 F.3d 498, 503 (7th Cir. 2001).
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Moreover, to say that the court reversed the BIA 14% of the time overstates the
reversal rate for two reasons. First, the 14% figure reflects only those cases that were
terminated on the merits. It does not account for all of the aliens’ appeals that were '
dismissed on procedural grounds before the case even reached a three-judge panel.
According to the Administrative Office for the U.S. Courts, last year, 60% of all BIA
appeals were dismissed on procedural grounds. Because most of these cases were
resolved against the alien—for instance, because he filed in the wrong court or filed out
of time or failed to pay the filing fee—the BIA’s actual reversal rate was substantially
lower than 14%. The Administrative Office for the U.S. Courts does not calculate this
figure, but according to statistics tracked by the Civil Division of the Department of
Justice, the Government prevailed in 91.5% of its immigration cases last year (and thus
incurred reversals or remands in only 8.5% of the cases), which is consistent with its
percentage in 2004 (92.9%), 2003 (91.2%), and 2002 (89.7%), and noticeably higher than
its percentage in 2000 (83. 1%).> From 1983 to 2005, the Government prevailed in 89.9%
of its cases. Because of this consistent success rate-—which confirms the lack of merit of
most aliens’ appeals-—there is no reason to reject sensible jurisdictional provisions that
are consistent with steps taken in the habeas context.

Second, most BIA decisions, about 70%, are not appealed to the federal courts.
And an even larger percentage of the roughly 265,000 decisions by immigration judges
are never challenged in the federal courts. By way of comparison, the federal courts
reversed or remanded to the Department’s adjudicators in only 556 cases in 2005,
Accordingly, there is no support for the proposition that the Department’s adjudicators
are doing an inadequate job of deciding cases or that a full three-judge panel in the
federal courts is needed to make up for any Departmental deficiency.

Finally, another provision in Title VII-A that is worth noting is section 708, which
would limit review of discretionary denials of motions to reopen. The Supreme Court
has long recognized that motions to reopen are disfavored and that the government
should have broad discretion to deny such motions. Doherty, 502 U.S. at 323; INS v.
Abudu, 485 U.S. 94, 107-08 (1988); INS v. Rios-Pineda, 471 U.S. 444, 446 (1985).
Nevertheless, while current law makes discretionary determinations unreviewable, a
loophole in the statute provides for judicial review of motions to reopen when the BIA
denies them as a matter of discretion. By eliminating this loophole, for which there is no
justification, section 708 would free up scarce judicial resources and allow courts to focus
on serious legal and constitutional claims.

1L THE DEPARTMENT OPPOSES CENTRAL FEATURES OF TITLE VII-B.
With all due respect to the Chairman, the Department of Justice strongly opposes

central features of the draft legislation that previously constituted subtitle VII-B of the
Chairman’s Mark.

3 The Civil Division’s numbers do not track cases delegated to elsewhere in the Department, and they do
include the relatively small number of cases that are appealed from district court decisions. Neither factor
is material.
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The relevant provisions of the legislation would largely insulate EOIR’s
adjudicators from any supervision or oversight. The Director of EOIR (the office that
contains the BIA and immigration judges), rather than the Attorney General, would have
the ultimate authority to appoint the immigration judges and the immigration appeals
judges on the BIA. Moreover, although the Director would have the authority to select
and supervise the BIA chair, he would be unable to discipline or remove immigration
judges or immigration appeals judges for exercising “independent judgment and
discretion.” In addition, neither the Director nor any other officer subject to the
President’s supervision would be able to review or revise the BIA’s final decisions.
Instead, those decisions would be binding on the Executive Branch and reviewable only
by the Court of Appeals for the Federal Circuit.

As should be evident from the foregoing, the draft legislation would transfer
authority to determine which aliens will be allowed to stay in the United States to
government officials insulated from direction, supervision or control by any politically
accountable officer. This situation would be fundamentally at odds with the relationship
between immigration decisions and the national security and foreign policy of the United
States—a relationship that the courts have long recognized. See Hampton v. Mow Sun
Wong, 426 U.S. 88, 104 (1976); Knauff, 338 U.S. at 542; Nishimura Ekiu v. United
States, 142 U.S. 651, 659 (1892). Moreover allowing the government to seck judicial
review from these decisions is no substitute for this kind of supervision, given the nature
of the decisions involved.

Indeed, in the INA, Congress itself has acknowledged the inextricable connection
between immigration policy, national security, and foreign policy. The INA confers
broad discretion on the Attorney General and the Secretary of Homeland Security to base
determinations of aliens’ admissibility or removability on numerous considerations of
foreign affairs and national security. For example, in deciding whether to grant asylum,
the INA calls for consideration of, among other things, whether there are reasonable
grounds for regarding an alien as a danger to the security of the United States, INA
§ 208(b)(2)(AXiv); whether an alien convicted of a particularly serious crime constitutes
a danger to the community of the United States, INA § 208(b)(2)(A)(ii); and whether
there are serious reasons to believe the alien has committed a serious nonpolitical crime
outside the United States prior to arrival, INA § 208(b)(2)(A)(ii1).

The debates surrounding the immigration reform bills now pending in the Senate
reflect the fundamental importance of controlling the nation’s borders and enforcing our
Nation’s immigration laws. The draft legislation in subtitle VII-B of the Chairman’s
Mark would give unelected and unaccountable officials the final discretionary authority
over these efforts in any given case. That would be a grave mistake, and thus the
Department of Justice strongly opposes this proposal.

In addition, the Department opposes this section of the legislation for at least two
additional reasons as well. First, it would erode the Executive’s constitutional
responsibility to manage and implement immigration policy and would run afoul of the
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Appointments Clause. Second, it is premature. At the Attorney General’s direction, the
Deputy Attorney General and Associate Attorney General are in the process of
conducting a comprehensive review of EOIR. The draft legislation would overhaul
EOIR without the benefit of this review. '

A. Background

Before going into these reasons in further detail, it is important to clarify the role
of the immigration judges and the BIA under current law. For over fifty years, the
authority to determine the admissibility and removability of aliens has been statutorily
committed to the Attorney General and, since enactment of the Homeland Security Act of
2002, the Secretary of Homeland Security as well. The Attorney General’s discretion
under the INA has long been delegated to subordinate officers—immigration judges and
members of the BIA—but he has always retained the authority to supervise, appoint, and
remove any of these officers and to revise their decisions. That makes sense, because
these officials are exercising Executive authority ultimately vested in the Attorney
General. It should also be noted that the Supreme Court concluded, in Marcello v.
Bonds, 349 U.S. 302 (1955), that there was no due process violation in entrusting a
deportation hearing involving a lawful permanent resident (who had lived in the United
States for 44 years) to a special inquiry officer subject to the supervision, direction, and
control of the Attorney General and the INS.

To be sure, the Attorney General has needed to directly involve himself in
adjudicating immigration cases only rarely. When he has done so, it has been to ensure
that the INA is being properly applied and that the discretion that the law provides is
being wisely exercised—often at the request of the BIA or the Secretary of Homeland
Security.* Indeed, over the last fiffeen years, the Attorney General has personally
reviewed only 25 out of the 422,000 cases that have been decided. Of those 25 cases, the
Attorney General himself initiated certification in only eight, with the rest being certified
by the Secretary of Homeland Security (or by the INS Commissioner before 2002) or the
BIA itself.> Although the Attorney General rarely needs to involve himself directly in

* When the Attorney General involves himself in an immigration decision, he does so (pursuant to
longstanding regulation) only after the decision has been rendered by an immigration judge and reviewed
by the Board of Immigration Appeals. At that point, the Attorney General certifies the Board’s decision to
himself.

5 Attorney General Gonzales has certified only one case. He certified the case in February and has not
decided it yet. The case involves an alien who is mentally ill and was convicted of repeatedly raping a 55-
year-old woman. The Board of Immigration Appeals upheld the decision of an immigration judge finding
the alien entitled to protection from removal to the Dominican Republic under the Convention against
Torture. The immigration judge concluded that, if the alien were removed, he probably would not take his
medication, come to the attention of the police, and would therefore probably be arrested and incarcerated
in a Dominican prison, where abuse of the mentally ill is reportedly common. The Board’s affirmance of
the grant of protection prevents the United States from removing this individual to the Dominican
Republic. Given that there is no other country likely to take him, if the decision stands, the Supreme
Cowrt’s decision in Zadvydas v. Davis, 533 U.S. 678 (2001), will require DHS to release him into the
American public regardless of how dangerous he may be. The Attorney General took this case to
determine whether the Board acted properly in barring removal.
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adjudications of removal orders, his ability to do so in specific, highly sensitive cases is
critical, and his authority to do so generally is essential to maintaining a consistent
interpretation of the INA at the administrative level.

With this legislation, the nature of immigration judges and BIA members would
be radically redefined. Rather than acting for the Attorney General and under his
guidance, review, and supervision, these individuals would now be exercising their
discretion without any politically accountable supervision or review whatsoever.

B. Constitutional Constraints

By insulating immigration judges and the BIA from the direction and control of

the President and other Executive Branch officials, the draft legislation would transfer

“core executive powers to unelected and unaccountable officials. This is of doubtful
constitutionality under basic principles of separation of powers. The Supreme Court has
stated that the “exclusion of aliens” stems “not alone from legislative power but is
inherent in the executive power to control the foreign affairs of the nation.” Knauff'v.
Shaughnessy, 338 U.S. 537, 542 (1950). Giving the BIA the power to issue decisions
that bind the President on issues of foreign policy or national security would raise serious
separation-of-powers concerns. The President's position at the head of the Executive
Branch demands that he have the ability to oversee decisions of subordinate officers that
implicate such core Article Il functions. See United States v. Curtiss-Wright Export
Corp., 299 U.S. 304, 320 (1936); Dep’t of Navy v. Egan, 484 U.S. 518, 529 (1988);
Harlow v. Fitzgerald, 457 U.S. 800, 812 n.19 (1982).

The discretionary character of many decisions under the immigration laws, as
noted above, further underscores the constitutional importance of vesting responsibility
for their implementation in the Executive. See supra at 6; see, e.g., INA
§ 208(b)(2)(A)(iv) (discretion to determine whether there are reasonable grounds for
regarding the alien as a danger to the security of the United States). The Supreme Court
has upheld broad legislative grants of discretionary authority to admit and exclude aliens
against non-delegation challenges exactly because of the political accountability of the
Executive. See Mahler v. Eby, 264 U.S. 32 (1924). The broad grants of discretion in the
INA would be much more vulnerable to attack, however, if the delegation were to
unaccountable adjudicators.

Specific provisions of the draft legislation would also violate the Appointments
Clause of the Constitution. The legislation would require the President’s appointment
and the Senate’s confirmation of the director of EOIR and would provide that the current
director serve as acting director until he or a successor is so appointed. Congress lacks
the authority, however, to remove officers of the Executive Branch except through either
the bona fide abolition of their office or their impeachment and conviction. See Myers v.

Additionally, the BIA itself recently certified a case to the Attorney General involving an
individual suspected of terrorist activities but to whom the immigration judge granted asylum. The
Attorney General has not made a final decision yet on whether to accept this case for review.
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United States, 272 U.S. 52, 122 (1926). Congress may not accomplish the removal of an
officer by ostensibly abolishing an office while simultaneously recreating it and requiring
a new appointment. See Constitutionality of Proposed Legislation Requiring
Renomination and Reconfirmation of Executive Branch Officers Upon the Expiration of a
Presidential Term, 11 Op. O.L.C. 25, 26 (1987). Such “ripper” legislation impermissibly
forces a duly appointed official to seek Senate consent in order to stay in office.

In addition, the legislation would require that current members of the BIA and
current immigration judges be appointed to their newly created statutory positions and
serve for limited, staggered terms. Congress may not direct the appointment of an
executive official; the Constitution grants that power to the President and other officers
alone. See Civil Service Commission, 13 Op. Att'y Gen. 516, 520-21 (1871). Nor may
Congress impose fixed terms on officers currently serving without limitation, for that
would “amount[] to an attempt on Congress’s part ‘to gain a role in the removal of
executive officials other than its established powers of impeachment and conviction.””
The Constitutional Separation of Powers Between the President and Congress, 20 Op.
O.L.C. 124, 170-71 (1996) (quoting Morrison v. Olson, 487 U.S. 654, 686 (1988)).

C. The Attorney General’s Comprehensive Review

Finally, the Attomey General’s authority over EOIR is not only important for
reasons of national security and separation of powers principles; it is also valuable fo the
management and quality control of EOIR’s output. On January 9, the Attorney General
launched a comprehensive review of EOIR’s operations and work product. The review is
still underway and should be completed shortly.

The draft legislation would prematurely restructure EOIR and even modify the
streamlining procedures before the review is complete. This approach is problematic for
two reasons. First and foremost, it would be a profound waste. Lawyers from the offices
of the Deputy Attorney General and the Associate Attorney General have expended
substantial time, effort, and resources over the last three months gathering information
from the BIA and immigration judges around the country. This information will be
compiled and used to formulate recommendations to the Attorney General on proposed
reforms of EOIR’s operations. The draft legisiation would proceed without the benefit of
either the information that has been gathered or the recommendations based thereon.
Second, to the extent that the review indicates that changes are warranted, the statutory
modification to streamlining contemplated in the draft legislation would be more rigid
than regulatory changes, and could not be readily amended in light of new developments
and information. As a result, such statutory modifications should be opposed.

.  THE DEPARTMENT SUPPORTS TWO ADDITIONAL PROPOSALS THAT
WOULD HELP STEM THE TIDE OF IMMIGRATION LITIGATION.

Finally, there are two additional ways to alleviate the crushing immigration
litigation burden on the Department and the Courts, both of which have been adopted by
the House of Representatives. First, the Department supports modifying section
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nonetheless held that it has jurisdiction over discretionary questions, except when the
discretion is “pure” and unguided by legal standards or guidelines. See Oropeza-Wong v.
Gonzales, 406 F.3d 1135 (9th Cir. 2005). Accordingly, when the Department acts
responsibly and adopts guidelines for its adjudicators in order to promote uniformity, the
Ninth Circuit asserts jurisdiction, further burdening Department litigators.
Understandably, two other courts have rejected the Ninth Circuit’s interpretation. See
Assaad v. Ashceroft, 378 F.3d 471, 475 (5th Cir.2004); Urena-Tavarez v. Ashcroft, 367
F.3d 154, 161 (3d Cir.2004). )

Second, the Department endorses clarifying the scope of section 242(a)(2)(C) of
the INA, which limits judicial review over factual determinations regarding criminal
aliens. Attempting to expedite the removal of such aliens, Congress adopted this
provision in 1996. The Ninth Circuit, however, has carved out an exception for certain
criminal aliens seeking relief from removal—in plain contradiction to the terms of the
statute. See Unuakhaulu v. Ashcroft, 398 F.3d 1085, 1089 (9th Cir. 2004). The
amendments proposed by the Administration would fix both of these problems.

Iv.  CONCLUSION.
The Department of Justice thanks the Committee once again for the opportunity to

express its views on the proposed legislation and stands ready to gather and provide
further information on these issues at the Committee’s request.
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March 24,2006

The Honorable Bill Erist
Senate Majority Leader
United States Senate

509 Hart Senate Office
Washington, DC 20510-7010

The Honorable Arlen Specter
Chairman, Senate Judiciary Committee
United States Senate

224 Dirksen Senate Office Building
Washington, DC 20510-6275

Re: Provisions of Pending Immigration Reform Bills Transferring Jurisdiction
Over Immigration Appeals to the U.S. Court of Appeals for the Federal Circuit

Dear Majority Leader Frist and Chairman Specter:

The Board of Governors of the Federal Circuit Bar Association (FCBA) seeks your
reconsideration of certain provisions in the pending immigration reform legislation, specifi-
cally, those that would transfer jurisdiction over immigration appeals to the U.S. Court of
Appeals for the Federal Circuit (Federal Circuit). Qurmembership, and their clients, daily
witness the Circuit’s exhaustive cormi to the administration of justice inthe country’s
‘most complex national interest litigation. With the burdens of the existing tasks firmly in our
minds, we would respectfilly urge the prompt deletion of the Circuit jurisdiction provisions.
Atthe least, no transfer of jurisdiction to the Circuit should occur without specific provisions
enabling the Federal Circuit to handle the new cases if the currently drafled legislation
passes. Failure to do so would create insurmountable logistical challenges and doom the
underlying goals of the transfer from the outset. We would be glad to discuss and work
with you and your staffs to address these matters.

The FCBA is a national organization comprising approximately 2600 attorneys who
practice not only before the United States Court of Appeals for the Federal Circnitbutalso
in the many district courts, other couts, boards, and agencies which the Circuit reviews.
"The organization’s perspective includes all of the Circuit’s legal community and its most
respected practitioners as well. We place a critical emphasis on speaking for the best
interests of the administration of justice in this community and to that extent encourage an
active dialogue, not only among practitioners but also between the members of the various
courts and the bar. Our perspective is meant to be neutral and objective, not favoring one
constituency over the other.

Withregard to the pending immigration legislation, our focus is solely onthe proposed
shift in appellate jurisdiction. We take no position on other specific elements of the bills or
onthe importantunderlying need for immigration reform. Moreover, we are confident that
successful immigration reform can be achieved without drastically changing the Federal
Circuit’s jurisdiction and abandoning both the expertise and the infrastructure extant in the
regional Courts of Appeals.

1620 { Street, NW Suite 900 Washington DC 20006 www.fedcirbar.org

-Established 1985- .
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Removing immigration appeals from the general jurisdiction of the twelve regional Courts of Appeals and centralizing
itinthe Federal Circuit has enonmous implications for the existing jurisdictional allocations and the related administration of
justice infrastructure. Recognizing that, our particular focus today is on the implications for the Federal Circuit’srole. Itis
simply not equipped to undertake the more than 12,000 requests for review of deportation orders that twelve courts of
appeal now share each year. It is inevitable that the proposed legislation would have a dramatic, negative impact on the
processing of Federal Circuit appeals in all of its various jurisdictional areas.

Those areas include matters of great national significance, critical to the country’s domestic economy and its interna-
tional position. Whether one speaks of intellectual property, government contracts, international trade, government person-
nel, veterans® claims, tax refunds, or other ancillary matters, Congress has tasked the Federal Circuit to administer the
judicial system in a way which brings uniformity and predictability. Bach of these areas individually and all of them
collectively create a docket of unique complexity and fact-intensity. For example, the increased caseload would necessar-
ily delay decisions, which in turn would cause uncertainty over party rights. The result is that the dedicated judges of the
Federal Circuit, while producing excellent and respected jurisprudence, would be required tomove at aneven more intense
monthly pace -— handiling hundreds of new immigration appeals while simultaneously preparing for oral argumments,
hearing arguments, consulting among themselves, and drafting and issuing opinions. There isno perceived down time and
certainly no elasticity to absorb the burden the current language portends.

The facts available to us indicate that, in 2005, there were 11,464 immigration appeals in the U.S. Courts of Appeals.
In contrast, the total number of cases (filed and pending) in 2004 heard by the Federal Circuit was 1,662. Immigration
appeals are typically brought by immigrants who are pro se and tend to require significant court and staff resources to
adjudicate. Indeed, the U. S. Court of Appeals for the Second Circuit alone handled about one-third (4,519) of the
immigration cases in the year ending September 2004. To do so, it currently maintains a staff of eight full time attomeys
devoted solely to immigration appeals and a staff of 23 other attorneys who spend roughly a quarter of their time on
immigration appeals. Although a forthright proposal, the current draft’s addition of three new judges to the Federal Circuit
stands in the face of a Circuit whichis already fully consumed in meeting its obligations and could well warrant new judges
inthat respect alone. The current drafl, however, makes no provision for additional staff, facilities, or funding. Moreover,
itrenders certain illegal aliens criminals, which may give these cases priority over the Federal Circuit’s existing civil cases
and delay justice for the many parties (including the govemnment) within the Federal Circuit's existing jurisdiction.

Inview of these facts, we urge you to remove the provisions in the pending immigration reform bills that would transfer
Jjurisdiction over immigration appeals to the Federal Circuit. Alternatively, we urge you to include specific provisions

(following careful investigation) that would allocate to the Federal Circuit the necessary resources for the Federal Circuit
to accept successfully the seven-fold increase in its workload entailed by the transfer.

Thank you for your attention to this matter, which is of vital concern to the Board of the FCBA and its members.

Sincerely,

YR 43/

Kevin R. Casey
President-Elect
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human rights first

FORMERLY THE LAWYERS COMMITTEE FOR HUMAN RIGHTS

Chairman Arlen Specter
711 Hart Senate Office Building
Washington, DC 20510

March 16, 2006
Dear Chairman Specter:

As operators of one of the nation’s largest pro bosno legal representation programs for
refugees secking asylum, we write to alert you to provisions in the Comprehensive
Immigration Reform Act (“CIRA”) of 2006 that we believe will endanger victims of
religious and political persecution who seek safety in this country. .

Based on our more than 25 years experience providing free legal representation to
refugees seeking protection, we know the vital importance of appropriate judicial
oversight and review in life-and-death asylum decisions. That is why we are so concerned
with Sections 701 and 707 of the Judiciary Committee’s current Chairman’s Mark, which
would limit judicial review of decisions affecting asylum seckers.

These provisions would place jurisdiction over all asylum and immigration cases
nationwide in the hands of the U.S. Court of Appeals for the Federal Circuit — a court with
no institutional experience in either asylum or immigration law — and would require
dismissal of these cases unless a single judge takes affirmative action within a set period
to let the case go forward. These proposals would make it vastly harder for asylum
seckers far from Washington, D.C. to find lawyers to represent them, and would set the
stage for incorrect dismissals of asylum appeals.

QOur own clients include refugees who, without the availability of federal court review to
remedy incorrect asylum denials, would have been deported to their deaths. We know that
recent procedural changes at the Board of Immigration Appeals have increased the burden
on federal courts in immigration cases. But the solution cannot lie in simply denying
justice to refugees whose lives and safety are in our hands. We urge you to reject these
provisions that would deny asylum seekers access to a viable process of judicial review.

In addition to the provisions limiting judicial review, we are deeply concerned about the
following provisions in Title I of the Chairman’s Mark, addressed last week:

e Section 206 — Criminalizes asylum seekers who fall out of status while they wade
through the complex asylum process and prepare their applications; and
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e Section 202 — Provides statutory authority for prolonged detention of asylum seekers during appeal to
federal courts, and for the indefinite detention of immigrants and failed asylum seekers whose countries
will not accept deportation.

As they flee for their lives, refugees at times have no choice but to resort to false documents to ensure that they
can escape to safety. Indeed, the U.S. has long honored Raoul Wallenberg as a hero for providing Jewish
refugees with false passports so that they could flee from Nazi persecution, and the 1951 Refugee Convention
itself prohibits states from penalizing refugees for their illegal entry. Although the Committee passed an
amendment offered by Senator Feinstein that would amend Section 208 to exempt certain refugees and asylees
from prosecution under select sections of Chapter 75, Title 18 of the U.S. Code, we remain concerned that the
“carve out” language does not cover certain classes of asylum seekers. When Senator Feinstein works with
Senator Kyl and other members on this amendment, we recommend an exception that is free of arbitrary time
limits for asylum seekers and other vulnerable populations.

If enacted, the provisions listed above would constitute an abdication of this country’s historic moral and legal
obligation towards those who flee persecution and seek a safe haven here. We urge you to reject them,

U.S. leadership in protecting refugees, including those who seek asylum, has never been more important. Many
governments are watching what the United States does on this issue, and will follow our lead. We believe that
comprehensive reform can be achieved without forfeiting U.S. values and commitment to refugees. We urge you
to ensure that the final bill reflects those values and that commitment.

Sincerely,

R by

Maureen Byrnes
Executive Director

%Y
4‘2". human rights first Page20f2
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March 23, 2006

The Honorable Bill Frist The Honorable Arlen Specter

Senate Majority Leader Chairman, Senate Judiciary Committee
United States Senate United States Senate

$-230 Capitol Building 224 Dirksen Senate Office Building
Washington, DC 20510-7010 Washington, DC 20510-6275

Dear Majority Leader Frist and Chairman Specter:

RE: Our Opposition to Transferring Jurisdiction Over Immigration Appeals to
the Court of Appeals for the Federal Circuit

Intellectual Property Owners Association (IPO) strongly opposes the provisions in the
pending immigration reform bills that would transfer jurisdiction over immigration
appeals to the U.S. Court of Appeals for the Federal Circuit. Transferring immigration
jurisdiction to the Federal Circuit would seriously hinder the court’s ability to render high
quality, timely decisions on intellectual property cases at a time when Congress has been
actively looking at ways to reform the patent system that is so vital to America’s
competitiveness and economic well being.

IPO is a trade association representing companies and individuals in all industries and
fields of technology who own or are interested in intellectual property rights. IPO's
membership includes more than 200 companies and a total of 7,700 individuals who are
involved in the association through their companies or as inventor, author, executive, law
firm or attorney members.

We take no position on other issues in the legislation. Indeed, many of our member
companies consider immigration reform to be critically important. We are confident,
however, that successful immigration reform can be achieved without changing the
Federal Circuit’s jurisdiction. At the very least, we strongly believe that a change to the
judiciary as significant and potentially disruptive to our nation’s intellectual property
system should not be done hastily, and certainly not without public hearings in which the
views of some of this country’s most productive companies and individuals - who own
patents, trademarks, copyrights and trade secrets - can be heard on the matter.

As you know, the Court of Appeals for the Federal Circuit was created in 1982 after
careful study and public consideration. Before 1982, patent appeals were handled by the
regional federal courts of appeals, and patent law was notorious for its lack of uniformity.
The creation of a specialized court to consider patent cases was studied by a commission
chaired by the late Senator Roman Hruska. Extensive Congressional hearings were held.
Congress decided that creating a semi-specialized appellate court was the solution to the
unique problems associated with patent decisions. The court succeeded the Court of
Customs and Patent Appeals, which already had jurisdiction over appeals from the Patent
Office, and the Court of Claims. Over the past 24 years the Federal Circuit has made
great progress in handling intellectual property cases.
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INTELLECTUAL PROPERTY OWNERS ASSOCIATION

Still today, given the complexity of the cases, the Federal Circuit sometimes struggles in
the quest to achieve and maintain consistency in its patent decisions. We are therefore
particularly concerned that with the addition of thousands of appeals in immigration cases
the Federal Circuit would be utterly unable to cope with its intellectual property docket.
The resulting delay in deciding patent cases would exacerbate the current uncertainty over
patent rights and would cause undue interference with business investments in
technological innovation.

In fact, it is because of the current weaknesses of the patent system that Congress has
been exploring appropriate and reasonable steps towards patent reform, following the
studies conducted by the Federal Trade Commission and the National Academy of
Sciences. We very much appreciate the hearings that the Senate Judiciary Committee held
last year on patent law reform and harmonization. As you know, the House is considering
legislation to overhaul the patent statute, and we understand patent reform legislation may
be introduced in the Senate soon. It would be extremely unfortunate for Congress, in the
context of immigration reform, to compound the patent system’s current problems by
weakening the ability of the Federal Circuit to decide patent cases.

For all of these reasons, we urge you to remove the provisions in the pending immigration
reform bills that would transfer jurisdiction over immigration appeals to the U.S. Court of
Appeals for the Federal Circuit.

We appreciate your attention to this matter that is of vital concern to our members.

Sincezly, ? %(A/\,

Marc S, Adler
President

Ce: Members of the Senate Judiciary Committee



77

UnNITED STATES COURT OF APPEALS
ror e NINTH CirCult

ALEX KOZINSKI March 30’ 2006 (626) 229-7140

U.S. Circuir Judge Fax:  229.7444
korinski@usc.edy

The Honorable Arlen Specter
Chairman

Senate Judiciary Committee

224 Dirksen Senate Office Building
Washington, D.C 20510

Dear Mr. Chairman:

Please accept my sincere apologies for being unable to appear at the hearing
scheduled for this Monday, April 3, 2006. Fortunately, however, my colleague
Carlos Bea will be able to appear, and, having reviewed an advance copy of Judge
Bea’s statement, I can say that Judge Bea fairly represents my view as well.

Like Judge Bea, I am a product of our immigration system. My parents and
1 were refugees from Communism, and were paroled into this country in 1962.
During the course of the next several years we had frequent contacts with immigra-
tion authorities, culminating in our admission to citizenship on December 20,
1968--which I still count as one of the proudest days of my life. Based on my
personal experiences, as well as 20 years of reviewing immigration cases in the
court of appeals, I have found immigration agents to be hard-working public
servants who go to great pains to administer the immigration laws fairly.
Nevertheless, people make mistakes, and an effective system of administrative and
judicial review of immigration decisions--culminating in an Article III tribunal--is
essential to ensure fair application of the immigration laws.

I do agree with Judge Bea that judicial review of immigration decisions may
be improved if it were consolidated into a single national tribunal--such as the
Federal Circuit--in lieu of the current system where appeals are taken to the
regional circuits. As the Committee is well aware, immigration cases are not
uniformly distributed among the circuits; some circuits have a far greater
proportion than others. Also, many important details in the law applicable to
immigration cases are not uniform nation-wide. Rather, there are significant

125 South Grand Avenuve ® Pasadena o California 91107%



78

The Honorable Arlen Specter
March 30, 2006
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differences in the law of the various circuits, and this creates an unfairness to both
the government and immigration petitioner, because the outcome of many cases
may well be different depending on which regional circuit happens to hear the
case. These variations also lead to a certain degree of forum shopping as im-
migration petitioners who are represented by savvy lawyers can choose in which
circuit to file their petitions. Uncertainty in the application of the law also invites
appeals because the uncertain outcome may give petitioners a false sense of the
likelihood of success.

I express no view as to whether immigration appeals ought to be consolidat-
ed in the Federal Circuit or some other tribunal. I would note, however, that the
experiment of consolidating patent cases in the Federal Circuit has proven a
resounding success--to the great benefit of patent holders and licensees. Also,
having once served as Chief Judge of the United States Claims Court (now the
Court of Federal Claims), I have actually had the experience of having my
decisions reviewed by the Federal Circuit. 1 found the Federal Circuit to be swift,
fair and judicious in its handling of the appeals. The court, in my experience,
struck just the right balance between giving deference to the trial judge and
exercising independent review authority. I believe that moderate approach to the
process of judicial review would have a salutary effect on the administration of the
immigration laws.

Again, please accept my apologies for being unable to appear in person. I
hope my commentis will, nonetheless, be of use to the Committee.

Sincerely,

AK/dms
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HARVARD IMMIGRATION AND REFUGEE CLINICAL PROGRAM

of HARVARD LAW SCHOOL
1563 Massachusetts Avenue ¢ Pound Hall 408 ¢ Cambridge, Massachusetts 02138 ¢ Voice: (617) 495-5912 ¢ Fax: {617) 4959393

March 21, 2006
Via Electronic Mail

United States Senate

Committee on the Judiciary

224 Dirksen Senate Office Building
Washington, DC 20510

Dear Members of the Committee on the Judiciary:

We are law professors and scholars who teach and study in the area of immigration law.
We are following with great interest the efforts of the Judiciary Committee to draft an
immigration reform bill. Many organizations and other legal scholars have written to object to
the judicial review-limiting provisions of the Chairman’s Mark of the “Comprehensive
Immigration Reform Act of 2006.” We write because we share the serious reservations of our
colleagues and urge that these far-reaching provisions be withdrawn pending further study of
their effect and desirability.

Among other changes, the Chairman’s Mark proposes to place exclusive jurisdiction over
immigration appeals in the Court of Appeals for the Federal Circuit, a specialized court that
currently hears cases in areas distant from immigration law. The Chairman’s Mark also
establishes a system of default denials of petitions for review by a single judge, and would
eliminate judicial review altogether in various other immigration matters.

We are aware of no studies or public discourse evaluating these untested measures or
explaining how they would effectively address problems with the current system, or even what
those problems might be. Nor has there been any explanation of how a minimally expanded
Federal Circuit will provide meaningful review of a caseload many times the size of its current
docket. In view of the liberty interests at stake, measures fundamentally reshaping and limiting
judicial review of immigration decisions should not be lightly adopted—and certainly not
without thoughtful study of the problems these measures purport to address. Such an
unconsidered restriction of judicial oversight would be particularly inappropriate in light of the
Attorney General’s ongoing review of agency decision-making. This review was largely
prompted by federal court decisions finding malfeasance by the immigration agencies,
highlighting the critical role of judicial review in maintaining the system’s integrity.

The judicial review provisions in the Chairman’s Mark represent a fundamental
restructuring of the current system and should not be undertaken without further study.
Accordingly, we suggest that Section 701, Section 707, and any provisions restricting judicial
review be withdrawn from the Chairman’s Mark. We appreciate the opportunity to provide these
brief comments.

Respectfully,
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March 14, 2006

The Honorable Arlen Specter
Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, DC 20510

Dear Mr. Chairman:

We are law school deans and legal scholars whose areas of scholarship include
federal courts, administrative law, immigration law, and constitutional law. We write to
express our profound reservations regarding the legislative proposal found in Section 701
of your draft bill entitled February 24, 2006, Chairman’s Mark. This provision would
place exclusive jurisdiction over all future immigration appeals in the U.S. Court of
Appeals for the Federal Circuit and eliminate the role of the regional courts of appeals in
such appeals. We urge that this proposal be withdrawn immediately, so that it can be
subjected to the careful study that such a fundamental change in our legal order warrants

Our concerns are based on: the strong, historically grounded presumption
favoring the use of Article III appellate courts of general jurisdiction in our judicial
system; the important values underlying that tradition; and the often unforeseen negative
consequences that arise when specialized courts are established (and especially when
they are established hastily, as this bill would do).

We are, unsurprisingly, not of one view regarding the costs and benefits of
specialized courts. But we strongly share the view that transferring categories of cases
involving claims of personal liberty that are currently heard in the regional circuits to a
single, narrowly focused, specialized, commercially oriented court should not be done
precipitously, or without hearings in which experts on immigration, federal jurisdiction,
constitutional law, and administrative procedure can be heard. We are fully mindful of
the caseload pressures that some circuits are presently facing, due in no small part to the
upsurge in immigration appeals. Nonetheless, we do not believe that the current situation
warrants the radical step of relegating all immigration appeals to the Federal Circuit, a
court of specialized jurisdiction that currently hears cases involving areas quite distant
from immigration law, such as patents and trademarks, veterans’ claims, and other
miscellaneous matters.

Legal scholars have in the past raised reservations about specialized courts on
numerous grounds. Generalist judges have the benefit of applying their broad judgment
and experience drawn from deciding cases across many and varied fields of law, while
specialist judges are exposed solely or mostly to a single narrow field of law. This can
generate not only tunnel vision but also an ossification of views in such judges.
Moreover, specialized courts are considerably more prone than generalist courts to being
“captured” by opposing interest groups or the agency they review. These are dangers that
should not be lightly undertaken when liberty is at stake.
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In immigration cases, for example, judges are typically asked to interpret the .
federal immigration statute, as well as complex and interrelated questions of
constitutional law, criminal law, habeas corpus, state criminal statutes, family law and
individual liberty. The specialized judges of the Federal Circuit rarely, if ever, now
confront any of these types of claims. Thus, their consideration of these multifaceted and
important issues would arise overwhelmingly, if not exclusively, in the immigration
context. The Federal Circuit judges would not benefit from the broader experience of
considering similar questions in a wide variety of contexts and cases that has been one of
the hallmarks and strengths of the generalist tradition of Article III judging.

In addition, as a practical matter, the Federal Circuit would face an initial
caseload crisis and many novel transitional practical and legal issues, as it confronts the
large number of new immigration appeals from throughout the country. This caseload
increase could dilute the quality of the Federal Circuit’s decision-making not only in the
immigration cases that would be added to its docket, but also in the areas of its existing
jurisdiction. Some of those transitional issues may diminish over time. Specialized
courts are, however, far more vulnerable to fluctuations in caseload because of their
limited jurisdiction. These kinds of fluctuations can be even more extreme with
immigration cases, due to such factors as changes in patterns of immigration enforcement
and the impact of federal legislation.

Significant issues of fairness and the perception of access to the courts would also
be raised if henceforth, all immigration cases were heard exclusively in the Federal
Circuit. Immigrant petitioners, unlike commercial litigants, are often not represented by
legal counsel and may be incarcerated during the pendency of any appeal.

We believe, therefore, that altering the appellate jurisdiction of the regional
federal courts to centralize claims in a single specialized court ought to be, if anything, a
response of last resort. This option should be pursued only after the Judiciary
Committees of Congress hold hearings at which experts are called and thorough study is
made. Such a hearing would permit a thorough consideration of the costs and benefits of
the specific proposal, as well as consideration of the experience with previous or current
specialized courts.

For all the foregoing reasons, we urge you to delete 701 from the Chairman’s
Mark of the immigration legislation, and to consider that proposal, if at all, at a time and
in legislation where the broader implications and various considerations raised by this
proposal can be fully expressed and evaluated before enactment.

We note that the proposal in section 707 of the Chairman’s Mark to create a new
certificate-of-reviewability gatekeeper system for immigration appeals is also untested in
relation to executive detention, and it raises constitutionally-sensitive questions of access
to judicial review that would benefit from further study by your Committee. By
expressing our opposition to 701 we do not mean to suggest any endorsement of section
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707 or any other provision of the proposed bill, about which we express no collective.
view.

If further information regarding our views would be helpful, Harold Hongju Koh
would be pleased to speak or meet with you.

Respectfully,

Rochelle C. Dreyfuss
Pauline Newman Professor of Law

Harold Hongju Koh
Dean and Gerard C. and Bernice Latrobe
Smith Professor of International Law

New York University School of Law

David A. Martin

Warner-Booker Distinguished
Professor of International Law

Class of 1963 Research Professor

University of Virginia School of Law

Gerald L. Neuman

Herbert Wechsler Professor of Federal
Jurisprudence

Columbia Law School

Richard L. Revesz

Dean and Lawrence King Professor
of Law

New York University School of Law

Peter H. Schuck
Simeon E. Baldwin Professor of Law
Yale Law School

Kathleen M. Sullivan

Stanley Morrison Professor of Law and

Former Dean
Stanford Law School

Yale Law School

Henry Paul Monaghan

Harlan Fiske Stone Professor of
Constitutional Law

Columbia Law School

Judith Resnik
Arthur Liman Professor of Law
Yale Law School

Philip G. Schrag
Professor of Law
Georgetown Law School

David L. Shapiro

William Nelson Cromwell Professor
of Law

Harvard Law School

Institutions listed far identification purposes only

cc: Members of the Committee on the Judiciary
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U.S. SENATOR PATRICK LEAHY

CONTACT: David Carle, 202-224-3693 VERMONT

Statement of Senator Patrick Leahy
Ranking Member, Judiciary C ittee
Hearing on Immigration Reform
April 3, 2006

The Chairman’s mark on comprehensive immigration reform contained provisions that
would radically restructure our system of immigration appeals. Most significant among
these was a proposal in section 701 to consolidate all Federal immigration appeals in the
Court of Appeals for the Federal Circuit, a highly specialized court that hears appeals on
cases involving patents, personnel, and veterans’ benefits. Another provision, section
707, would create a one-judge review certification process. This provision could
potentially deprive an alien of a review of his case on the merits by the traditional three-
judge panel we use in our Federal appellate courts.

The Title VII provisions of the Chairman’s mark that the Committee is considering today
have generated a great deal of controversy. Several Federal judges, including the Chief
Judges on the circuits most affected by immigration appeals, the Ninth and Second
Circuits, wrote in opposition these sections. Judge Posner of the Seventh Circuit
expressed serious concerns. Even the Chief Judge of the Federal Circuit, while not taking
a position on the consolidation proposal, desctibed the sweeping overhaul of his court
that would be required to take on the immigration appeals cases, including vast increases
in staff, resources, and space.

Last week, as the Committee was finishing its markup of the immigration bill, the
Chairman said that he would set aside Title VII in order to study its proposals more
carefully. The bill was reported fo the full Senate without this title, and the Chairman
scheduled today’s hearing to examine the issues. I commend the Chairman for adopting
this more sensible approach.

There is a significant backlog of pending immigration appeals, with the largest number of
cases waiting review in the Ninth and Second Circuits. I agree that this problem must be
addressed. It is clear that the backlog has the potential to impair the quality of justice that
appellants deserve, and that the United States is obligated to afford. This deficiency has
been noted in published judicial decisions and every judge that wrote to the Committee
on Title VII discussed this pressing concern.

Before we consider a radical restructuring of the appeals system, however, we must
investigate how this problem arose. The Department of Justice claims that the rise in
appeals can be traced directly to stepped up enforcement efforts. * A more realistic

http://leahy.senate.gov/
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explanation in my view is that these appeals can be traced to administrative policies put
into place by former Attorney General John Ashcroft and the Bush-Cheney
Administration.

In 2002, in a purported attempt to “streamline” procedures, Attomey General Asheroft
significantly modified the structure and review processes of the Board of Immigration
Appeals (BIA). First and foremost, Attorney General Ashcroft cut the number of judges
on the Board from 21 to 11. He disposed of more cases at the BIA with fewer judges by
increasing the number of cases referred for single-member summary review, eliminating
de novo review of the immigration judge’s factual findings, and broadening the grounds
by which a case could be dismissed.

Attorney General Ashcroft’s recipe was to use fewer judges to afford petitioners even
less meaningful review. So, while the backlog was reduced at the BIA, the changes had
serious consequences throughout the system, resulting in an increased burden on the
Federal judiciary and potential harm to immigrant petitioners. The BIA backlog
reduction was illusory in that the costs were shifted to the Federal circuit courts of
appeals. Between 2001 and 2003 immigration appeals rose from 3 percent to 15 percent
of the total caseload of the various circuit courts of appeals.

Before any serious consideration is given to the proposed consolidation of appeals in the
Federal Circuit, we must consider what was recommended by each of the judges that
wrote to us about this problem. We must reform and improve the system, beginning at
the first level of review before immigration judges. We must increase the resources to
allow the immigration judges and the BIA to provide meaningful hearings and review.
‘We must address the root of the problem, and not just the symptoms leading to an
overburdened system. Attorney General Gonzales announiced a review of the .
immigration court system in January. His study will encompass the quality of work as
‘well as the manner in which it is performed, encompassing the immigration courts and
the BIA. We should not revamp our immigration appeals system without first
considering the results of that study.

In addition, we must take note of the efforts already under way by the circuit courts of
appeals. As Judge Newman describes in his written testimony, the Second Circuit has
already taken steps to address its backlog and is making progress. He believes the
backlog in that circuit can be curtailed in two to three years. We must contrast that
prediction with the forecast of Chief Judge Michel of the Federal Circuit, who writes in
his own testimony that it would take up to two years and significant resources to
consolidate immigration appeals in the court he leads.

In addition to the concerns raised by the proposed consolidation of appeals in section 701
of the mark, section 707 generated equally strong opposition by the Federal judges, legal
scholars, and others that wrote to us. These experts expressed skepticism about the
proposed procedure by which one judge, acting as a gatekeeper, can accept or deny, a
petition seeking review of a decision. Many of these petitions are, of course, appeals
from one-line “affirmance without opinion” from the BIA. The Chairman’s mark
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contemplates that a single judge, rather than a three-judge panel, should determine the
petitioner’s fate. In a system where this appeal is likely the last stop for an immigrant
who may face danger upon deportation to her home country, a single judge gatekeeper
does not amount to meaningful review.

Our witnesses will address these concerns in detail. Iwelcome each of them, and want to
add a personal note of thanks to Judge Walker and Judge Newman of the Second Circuit
for appearing today. Judge Mary Schroeder, the Chief Judge of the Ninth Circuit, regrets
that she is unable to appear because of court duties this morning. Judge John T. Noonan
of the Ninth Circuit was unable to be here in person, but offered to appear by video
conference prior to attending to his court responsibilities this morning in California.
Regrettably, he was denied this opportunity, although this Committee has seen a number
of witnesses invited by the majority testify by video conference. Judge Noonan wrote to
the Committee in opposition to sections 701 and 707, and I believe his testimony would
have added significantly to this debate. I ask unanimous consent that his letter, Judge
Schroeder’s letter, and the letters submitted by a number of judges, the Judicial
Conference, law school deans, and others be placed in the record.

As we consider any proposed changes to judicial review, we must not lose sight of the
profound impact that final imrmigration decisions have on real people, many of whom
have come to the United States secking sanctuary from persecution, the liberty our
Constitution provides, and the opportunity offered by our democratic system. Qur
judicial treatment of immigrants is a direct reflection of our collective capacity for
compassion and humanity in the administration of justice and fulfillment of our laws.

Our procedures should respect our history as a nation of immigrants, founded by
immigrants who sought to bring to life the designs of true liberty and freedom. To permit
our judicial treatment of immigrants to become antithetical to our basic constitutional
foundation of due process is to forget our history and disregard American values.

HHEH#HAH
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VILLANOQVA UNIVERSITY SCHOOL OF LAW

MARISA 5, CIANCIARULO PHONE 610.519.5622
ReuscHLEIN CLinicat TeacuHing FrLlow FAX 610.519.5173
cianciarulo@law. villanova.cdu

March 22, 2006

The Honorable Patrick Leahy
Senate Judiciary Committee
433 Russell Building
‘Washington, DC 20510

Re: Comprehensive Immigration Reform Act of 2006
Dear Senator Leahy,

We are legal scholars in Pennsylvania whose areas of scholarship include immigration
1aw, human rights law, and international law. We write to express our profound
reservations regarding several of the legislative proposals contained in the
Comprehensive Immigration Reform Act of 2006. Most of the provisions we have noted
violate international law and will likely result in the denial of protection to persons
fleeing persecution. We have addressed each section of concem below.

1. Sections 206, 208 and 221: Bars to Asylum Eligibility and Enhanced Criminal
Penalties for Unlawful Entry/Reentry/Presence. Sections 206, 208 and 221 of the
draft bill would establish or increase criminal penalties for unlawful presence and illegal
entry or re-entry into the United States and render these crimes aggravated felonies in
certain instances. Under U.S. law, persons who have been convicted of an aggravated
felony are incligible for asylum and, in some instances, withholding of removal.
Refugees and asylum-seckers at times must resort to the use of fraudulent documents as
the only means to escape a threat fo their life or freedom. Article 31(1) of the 1951
Convention provides that Contracting States shall not impose penalties on refugees for
their illegal entry or presence provided they meet certain criteria. Given the
circumstances surrounding refugee flight, criminalizing unlawful presence and entry
without providing an exception for these refugees would not be consistent with Article
31(1). We recommend that the draft bill amend Title 75 of Title 18 of the U.S. Code
to include an exception from prosecution for asylum-seekers unless and until their
asylum application has been finally denied.

299 NORTH SPRING MILL ROAD, GAREY HALL, VILLANOVA, PENNSYLVANIA 19085-1516 PHONE 610.518.5854
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2. Section 203: Bars to Asylum and/or Withholding of Removal for Minor
Offenses. Section 203 of the draft bill would amend INA § 101(a)(43) to include as
aggravated felonies preparatory offenses such as soliciting or counseling any of the
offenses already included in that section. Section 203, accordingly, would further expand
automatic bars to eligibility for asylum and/or withholding of removal. Pursuant to
Article 33(2) of the 1951 Convention relating to the Status of Refuigees, individuals
should be excluded from protection for a criminal offense only after an individualized
inquiry into their activities indicates that they have committed a “particularly serious
crime” which when weighed against the risk of persecution renders them ineligible for
refugee protection. Further expansion of automatic criminal bars to asylum and
withholding of removal would increase the risk that legitimate refugees will be subject to
refoulement. We recommend that § 203 not be included in the draft bill.

3, Section 202(a)(1)(D): Detention during Court Proceedings. Section 202(a)(1)(D)
of the draft bill would allow the Attorney General to use his discretion to detain
individuals who have been granted a stay of their removal order in order to pursue federal
appellate relief or a reopening or reconsideration of their case. Section 236 of the
Immigration and Nationality Act already grants the Attorney General authority to detain
any noncitizen in removal proceedings. The proposed provision does not include a
process for an individualized inquiry by an independent adjudicator of the need for the
noncitizen’s detention. We recommend that § 202(a)(1)(D) not be included in the
draft bill.

4. Section 202(a)(1)(X)(9): Indefinite Detention. Section 202(a)(1)(K)(9) of the draft
bill would allow for the possibility of indefinite detention after a final order of removal
and would provide for judicial review only by habeas corpus proceedings in the U.S.
District Court for the District of Columbia, We are concerned that this provision would
impact persons in need of international protection’ and could lead to arbitrary detention
contrary to international law, Indefinite detention, by its nature, may be considered
arbitrary. In addition, detention is considered arbitrary when individuals are detained
without an adequate analysis of their individual circumstances by an independent body.
Many asylum-seekers in the U.S. are indigent, lack legal assistance and are detained in
locations far from the District of Columbia, making it difficult for them adequately to
represent their liberty interests in the district court located there. We recommend that §
202 (a)(1){(K)(9) not be included in the draft bill.

5. Section 203(b): Adjustment of Status. Section 203(b) of the draft bill would
remove the ability of refugees or asylees who have been convicted of an aggravated
felony to seek a discretionary waiver of their offense in order to adjust their status to that
of a lawful permanent resident. Given that the U.S. definition of aggravated felonies is
extremely broad, this provision appears to be inconsistent with U.S. obligations under

! Persons of concern would include refugees granted withholding of removal who are not otherwise
excludable under the 1951 Convention and its 1967 Protocol; those denied asylum and withholding of
removal under U.S. law for reasons inconsistent with international standards, such as those subject to
automatic bars; and stateless persons.
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Article 34 of the 1951 Convention to facilitate “as far as possible” the assimilation and
naturalization of refugees. We recommend that § 203(b) not be included in the draft
bill.

6. Section 705: Reinstatement of Removal Order. Section 705 of the draft bill
would provide that individuals who have re-entered the U.S. after a prior removal or
voluntary departure be removed without access to any immigration court proceedings.
The provision appears to be in conflict with existing regulations which allow individuals
who have established “a reasonable fear of persecution or torture” to apply for
withholding of removal or UN Convention Against Torture protection before the
irnmigration courts. If the bill precludes consideration of such claims, it could lead to
refoulement of legitimate refugees in contravention of Article 33(2) of the 1951
Convention relating to the Status of Refugees. We recommend that § 705 of the draft
bill incorporate the provisions in 8 C.F.R. § 241.8(e) that allow access to
immigration court proceedings for those individuals who are subject to
reinstatement of removal but have established a “reasonable fear” of persccution or
torture.

7. Sections 212(c)(1) and 708(b): Motions to Reopen. Section 212(c)(1) of the draft
bill would impose certain time limits on the filing of motions to reopen removal orders.
The section appears to conflict with current INA § 240(c)(7)(ii) which allows for motions
to reopen for asylum based on changed country conditions to be exempted from time
limits. In order to ensure that motions based on changed country conditions
continue to be allowed, we recommend that the word “timely” in the first line of §
212(c)(1) of the draft bill be stricken and that the reference in § 212(c)(1)to §
240(c)(6) be changed to § 240(c)(7).

Section 708(b) of the draft bill would allow individuals to file motions to reopen
within 30 days of notice that DHS plans to remove them to an alternative country only if
the individual establishes entitlement to withholding of removal or protection under the
U.N. Convention Against Torture. An individual should have the opportunity to also
apply for agylum in these instances. If during immigration court proceedings, DHS had
indicated its intention to remove the individual to an alternative country, the individual
would have the opportunity to seek asylum. Simply because the notice to do so is given
after immigration court proceedings should not preclude the ability to file a claim for
asylum. We recommend that § 708(b)(v)(IIl) include provisions also allowing for
reopening in order to apply for asylum under INA § 208 upon notice of DHS? intent
to remove an individual to an alternative country.

8. Section 706: Central Reason Requirement. Section 706 would require
withholding of removal applicants to establish that one of the five protected grounds in
the refugee definition (race, religion, nationality, membership in a particular social group,
or political opinion) would be at least one central reason for the threat to their life or
freedom. The law as it now stands requires asylum seekers to prove that their persecutor
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persecuted them on account of one of the five grounds for asylum. The law also requires
that asylum seekers prove that they possess a belief or characteristic that the persecutor
seeks to overcome through punishment; that the persecutor be aware or able to become
aware of the characteristic; that the persecutor have the capability to persecute the asylum
seeker; and that the persecutor have the inclination to persecute the asylum seeker. See
Matter of Mogharrabi, 191 & N Dec. 489 (BIA 1987). The provision contained in this
section of the bill is vague, unnecessary, vulnerable to abuse and misapplication by
adjudicators, and contrary to the guidance contained in the U.N. Handbook, which states
the following:

Often the applicant [him or herself] may not be aware of the reasons for
the persecution feared. It is not, however, his [or her] duty to analyse {sic]
his [or her] case to such an extent as to identify the reasons in detail.

‘We recommend that § 706 not be included in the draft bill.

9. Section 715: Legal Orientation Program. We fully support section 715 of the
draft bill which would authorize nationwide expansion of the legal orientation program
and its continuing implementation by the Executive Office for Immigration Review. This
program is often the only mechanism for providing legal information to asylum-seckers
who are detained. We recommend that § 715 remain in the bill.

Respectfully,

Marisa S. Cianciarulo

Reuschlein Clinical Teaching Fellow :
Clinic for Asylum, Refugee and Emigrant Services
Villanova Law School

299 N. Spring Mill Road, Room 7

Villanova, PA 19085

Beth Lyon

Assistant Professor of Law

Director, Farmworker Legal Aid Clinic
Villanova Law School

299 N. Spring Mill Road, Room 7
Villanova, PA 19085

Dennis Mulligan

Adjunct Professor of Law
Temple University
Beasley School of Law
1719 N. Broad Street
Philadelphia, PA 19122



98

Senator Specter
March 22, 2006
Page 5 of 5

Michele R. Pistone

Professor of Law

Director, Clinic for Asylum, Refugee
and Emigrant Services

Villanova Law School

299 N. Spring Mill Road, Room 7

Villanova, PA 19085

Victor C. Romero

Maureen B. Cavanaugh Research Professor

Penn State University, The Dickinson School of Law
150 South College Street

Carlisle, PA 17013



99

Judicial and Administrative Review of Immigration Decisions
Testimony before the Senate Committee on the Judiciary
April 3, 2006

David A. Martin
Warner-Booker Distinguished Professor of International Law
University of Virginia

Mr. Chairman and Members of the Committee: I appreciate the invitation to
appear before you today to address important issues of judicial and administrative review
that have arisen in connection with the immigration reform proposals now pending before
Congress. I have taught and written about immigration and constitutional law for 25
years. 1 also spent two and a half years as General Counsel of the Immigration and
Naturalization Service in the mid-1990s, an experience that afforded me close inside
acquaintance with how review affects the operations of the agencies charged with
administering and enforcing the immigration laws.

It is quite true that the current system for administrative and judicial review of
immigration decisions is under stress. The greatly increased volume of immigration
appeals in the federal courts has imposed difficulties on the courts and their staff, the
Department of Justice, and the private bar. The Committee is right to be concerned about
these issues. But it would be profoundly unwise, in my opinion, to consolidate all
judicial appeals in the Federal Circuit, as was proposed in section 701 of the Chairman’s
initial bill before the Committee. The nation — and indeed the agencies involved in
immigration matters — benefit significantly from the involvement of the generalist
regional courts of appeals in the consideration of immigration issues. And those courts -
have been finding ways to adapt to the new caseload. Their efforts should be allowed
time to mature. Also, I believe that the single-judge screening mechanism provided by
section 707 of the Chairman’s mark would risk denying court consideration in cases
where careful review should be provided. It might also prove counterproductive,
ultimately creating more work for the courts involved. The remedy for the current
problems should focus instead on restoring sound functioning by the Board of
Immigration Appeals. This requires both additional resources and the return, in essence,
to a system of administrative appellate review that pertained before a set of changes was
imposed in the 2002 streamlining regulations, with unintended effects that have brought
many negative consequences.

L The Proposed Transfer of Jurisdiction to the Federal Circuit Would be
Unsound

The arguments offered by some for transferring jurisdiction over immigration
appeals to the Federal Circuit are thin, and cannot begin to overcome the significant
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transition costs as detailed by Judge Michel, Chief Judge of the Federal Circuit, in his
testimony — to say nothing of other practical disadvantages. Nor do they outweigh the
importance of involvement by judges from generalist courts in a caseload that frequently
involves questions of individual liberty or the rights afforded by our statutes and treaties
for refugees to gain protection from persecution. Generalist courts help counteract the
inevitable tendency of specialist agencies to become overly preoccupied with their own
missions, narrowly conceived. American administrative law greatly benefits from this
balance and counterpoise, and immigration law should not be isolated from these salutary
effects. Immigration law can be highly technical, to be sure, but I agree wholly with
Judge Newman that most of the cases now reaching the courts of appeals do not present
close technical issues. They usually involve factual disputes or controversies over
credibility determinations.

The two main arguments for such consolidation are apparently the risk of forum
shopping and the need for uniformity and consistency in the administration of the
immigration laws. Forum shopping was arguably a problem (though one that presented
itself only in a tiny minority of cases) before 1996. Amendments that year, however,
eliminated the possibility that an alien could move to another circuit during or after his
administrative proceedings in order to take advantage of more advantageous case law.
The 1996 legislation added section 242(b)(2) to the Immigration and Nationality Act
(INA) to provide that judicial review must be had in the circuit with jurisdiction over the
place where the immigration judge issued the initial ruling. The Department of
Homeland Security initially determines that venue by filing the charging documents with ~
an immigration court. The regulations afford a limited opportunity to change venue, but
change requires an order of an immigration judge, issued for good cause shown.

Consistency and uniformity are of course important values in administrative law,
but one can easily exaggerate the extent to which the current immigration system departs
from consistency. Most issues of legal interpretation are initially determined by the
administering agency, and the vast majority of those then remain undisturbed, assuring a
core consistency in operations. When Congress passed the 1996 Illegal Immigration
Reform and Immigrant Responsibility Act (IIRIRA), it introduced a host of complex new
provisions into the INA. I was then at INS, and we developed a careful and systematic
process, often involving other components of the Department of Justice or other agencies,
to bring interpretive questions to the surface and to consult about the best ways to resolve
them. We then built those understandings into the implementing regulations and other
guidance. I know that in the overwhelming majority of cases, those interpretations
simply became part of the shared understanding, by agencies, the bar and the public, of
the new provisions. Most such interpretations were not questioned in court and have
provided uniformity in the implementation of the law. A mere handful, compared with
the range of issues initially presented, have been challenged in litigation, but principles of
administrative deference (including the Supreme Court’s Chevron doctrine) usually have
resulted in judicial acceptance of the authoritative agency interpretation. Itisonlyina
small number of instances that the circuits have split on such questions.
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Some such disagreement is wholly understandable, and temporary persistence of
differences among the circuits on this small number of issues does not significantly
impede the agencies involved. The immigration laws raise important questions that touch
on broad considerations of national policy, foreign relations, sound administration of a
complex administrative scheme, individual liberties, and our shared national heritage as a
country of immigration and refuge. Circuit splits historically serve the purpose of
helping to signal when there are ambiguities in the law, significant constitutional issues,
or difficulties in reconciling the many policy objectives our immigration laws serve.
Ultimate resolution by the Supreme Court of these kinds of difficult questions benefits
from the efforts of seasoned judges from different circuits to analyze the issues afresh,
and from acquaintance with many different fact patterns, as presented in the various
circuit decisions, that may foster the Court’s understanding of the full stakes. If all
appeals went only to the Federal Circuit, a prematurely uniform resolution of truly
difficult questions of statutory interpretation or constitutional application might impede
this percolation process, as it is often called. The system usually benefits from circuit
splits in the relatively small number of instances where they occur — because deliberation
by several courts helps to think through the best way ultimately to resolve the issue.

I say this even though I remember occasional frustration, during my time at INS,
with judicial decisions I thought deeply wrong — a frustration often shared by my DOJ
colleagues. But consolidation in a single court affords no guarantee against occasional
unsound decisions, and I am pleased to see that the DOJ testimony offered here today
does not say much in support of the proposal to move all cases to the Federal Circuit.
Moreover, the fact of different rules in different circuits on a few questions does not
significantly hamper the agencies involved. It has been quite common to issue legal and
operational guidance that is circuit-specific — until such time as court decision or
statutory change resolves the differences.

It is said by some that the Supreme Court is not equipped adequately to resolve
circuit splits on immigration matters. That claim is belied, in my opinion, by the fairly
active immigration docket the Supreme Court has maintained — resolving circuit splits in
recent years, for example, over questions of habeas corpus review, the retroactivity of
certain changes to relief from removal, the application of the “aggravated felony”
definition to certain crimes, and the detention provisions of the statute.

More importantly, Supreme Court review is not required in order to restore
uniformity on most such differences in the immigration field. Congress has often
responded to circuit splits on important statutory questions by amending the underlying
provision. The REAL ID Act of 2005, for example, contained important new provisions
on credibility determinations and corroboration requirements in asylum cases — precisely
one of the circuit splits that is highlighted by some who favor consolidation of
immigration cases in a specialized court. Because those new rules apply only with
respect to asylum claims filed after May 11, 2005, we have little experience so far with
their impact on judicial review. But I expect to see far less in the way of variance among
the circuits once the amendments take full effect. Furthermore, other provisions in
pending immigration reform legislation, clarifying existing provisions in light of
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controversies that have arisen in ongoing litigation, are likely to resolve ditferences on
other key issues. For example, section 705 of the Chairman’s mark would amend the
reinstatement of removal provision, INA § 241(a)(5), in a way that would end the circuit
split on this issue, which is highlighted in the testimony of Judge Bea.

It would be far better to serve the objectives of uniform and consistent
administration through strengthening the administrative agencies that make the initial
judgments. Ispeak below of ways to strengthen the BIA and restore its historic role as a
primary venue for consistent and uniform rulings on issues of law and fact, one that will
consistently inspire the full measure of judicial deference. But uniformity has also been
hampered by unintended effects of the split of immigration functions among three
separate bureans of the Department of Homeland Security (DHS) — without, as yet, a
truly effective departmental mechanism for timely resolution of differences among those
bureaus on difficult questions of law and policy. The Committee could strike a far more
effective and important blow for consistency and sound administration by addressing that
issue — for example, by consolidating ICE and CBP within DHS, or by placing both those
bureaus, plus USCIS, under a single Under Secretary for Immigration Affairs (or
Immigration and Customs Affairs).

1L The Proposed Certificate of Reviewability Risks Jeopardizing Important
Values and May Not Save Significant Judicial Resources

Section 707 of the Chairman’s mark also proposes that appeals could be heard in
an article III court only following a grant by a single judge of a certificate of
reviewability (COR). The Department of Justice strongly supports this procedure, and
analogizes it to the procedure for issuance of a certificate of appealability by a single
judge under 28 U.S.C. § 2253. That analogy is deeply flawed, and the proposed
procedure should not be adopted. The individuals involved in standard removal cases
deserve at least one opportunity for full consideration by Article III judges, although of
course it is appropriate to resolve insubstantial appeals through summary measures or
other court management practices like those already in place in the courts of appeals.
The existing steps taken by the regional circuits are beginning to master the recent jump
in immigration filings — as described, for example, in the testimony of Judge Walker and
Judge Newman, and in other communications the committee has received. We should at
least gain more experience with the full impact of those court management measures
before adopting so sharp a departure (as the COR represents) from our historic
commitment to court access in cases where individual stakes may be quite high and
constitutional claims may be implicated. Moreover, as a practical matter, experience
with similar screening measures in other settings suggests that adopting this prior review
system might even slow down the resolution of immigration cases.

Section 2253, the allegedly analogous procedure, governs appeals to the courts of
appeals of decisions by federal district court judges on habeas corpus petitions filed by
persons challenging criminal convictions entered by state or federal courts. Those
convictions have already been ruled upon by judges — not solely by administrative
adjudicators — and have been subject to a full spectrum of direct judicial review,



103

including possible access to the U.S. Supreme Court on a petition for certiorari. Section
2253 then governs collateral review that becomes applicable, if at all, after muitiple
layers of direct judicial review. Even there, the petitioner has access to full consideration
of the habeas petition by a federal district court judge. The gatekeeper provision (the
certificate of appealability) comes into play only after that judge’s consideration, and in
part it is meant to reflect sensitivity to the important separate status of the states under our
federal system of government.

The immigration setting is strikingly different. It presents no federalism issues
requiring deference to the courts of the states. Immigration control is clearly a federal
function. Moreover, Section 707 covers direct review — the only opportunity for an
individual to present his case to an Article III judge, in a field where limitations on
judicial access at least raise significant constitutional doubts (as the Supreme Court ruled
in INS v. 8t. Cyr). 1am sure that the single judges performing the screening would carry
it out conscientiously. But there is always a risk of erroneous dismissals of meritorious
claims, a risk that can be diminished if there is panel consideration or more complete
briefing. This is particularly a risk at present, because, under administrative changes
adopted in 2002, the BIA often provides only single word affirmances or brief rulings
that do not greatly help the reviewing judge in understanding the record, the issues, or the
relevant case law.

Much will turn on the governing standard for granting the COR, as it actually
comes to work in daily operation. If that standard is too stringent, the procedure will
effectively dispose of potentially important claims based on limited information and
without briefing by the government, and may miss significant statutory or constitutional
issues. Or if, as is likely, a great many of the appeals present factual issues, the single
judge may have to delve deeply into a voluminous record to decide on the certificate —
and likely will end up passing such factual questions on to a full panel of three judges. In
the latter case, the court will in essence have to plunge into the merits twice. Judge
Michel’s testimony points out that the Federal Circuit considered a similar procedure for
screening Merit Systems Protection Board appeals, but ultimately rejected it because the
court concluded that the new procedure might actually require the court to consider most
cases twice.

In sum, the screening procedure will achieve judicial economies only if it actually
screens out a fairly high percentage of the cases. The proposal is accompanied by no
studies, to my knowledge, suggesting that that would be the case. My understanding of
the caseload suggests quite the opposite — and some of the judges testifying today, having
a far closer acquaintance with the current caseload, bear out this impression.

Nonetheless, if stringently administered, the procedure seems likely to prevent
meritorious cases involving high stakes and possible constitutional issues from receiving
the kind of review they deserve from Article III courts, and that our nation has
historically provided. But if the standard is softened to avoid that highly negative result
{a later amendment proposed by the Chairman, as I understand it, would move strongly in
that salutary direction), then the process is likely to screen out relatively few cases -
certainly few that are not currently handled by speedier procedures already implemented
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by the circuit courts. It is highly significant that the Executive Committee of the Judicial
Conference of the United States met last week and specifically decided to oppose the
screening procedure set forth in section 707, in part because of the inadequacy of the
administrative record currently being transferred from the BIA. understand that the
March 31 letter from Leonidas Ralph Mecham, secretary of the Judicial Conference, is
being entered into the record. That letter explains: “Streamlining both the administrative
and appellate review of immigration cases raises concerns about whether the process
would provide a meaningful review . . ..”

III.  Concentrate on Resource Additions and Reforms for the BIA and
Immigration Courts

As that letter indirectly suggests, the current stresses on the system for judicial
review of immigration decisions are best addressed by undoing the counterproductive
elements in the administrative streamlining adopted in 2002 and pursuing reforms that
will restore sound functioning of the adjudication and appeals system at the
administrative level. It is bound to be more cost-effective and efficient — and more likely
to promote uniformity and consistency — to assure full and fair appellate review at the
administrative level, rather than having to make up for systemic deficiencies through
judicial review. To the extent that litigants feel that their claims were fully and fairly
heard, judicial appeals will recede, and courts will also be more likely to defer to the
administrative result. Title VII of the Chairman’s mark contains many promising
provisions to this end, and a later amendment drafted by the Chairman but, as [
understand it, not formally considered by the Committee, would introduce further
improvements.

The major jump in immigration appeals to the courts of appeals derives from at
least three sources.

First, a significant increase in caseload was predictable once Congress stepped up
enforcement activity through significant additions to INS resources in the 1990s.
Activity essentially doubled, and so did the number of immigration judges. That
expansion itself was likely to bring to the courts an eventual doubling of the appellate
caseload (a need not adequately factored into budget allocations for the judiciary in the
wake of those enforcement enhancements), but the courts were shielded from the full
impact for several years by backlogs at the BIA. When the BIA cleared much of the
backlog in a burst of activity in 2002-04, a large spurt of appeals suddenly arrived at the
courts. Once that backlog-clearance spurt is played out, we should see some easing of
the strains, but we can still expect total numbers of appeals in a steady state at least
double that of the 1990s, simply because of increased enforcement activity.

The increase in judicial appeals over the last year or so has not been a doubling,
however; it has been roughly a five- or six-fold increase. This is because appeal rates
have climbed from the historic level of approximately 10 percent of BIA decisions taken
to federal court, up to 25-30 percent. Some of that higher rate derives from a second
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factor: Congress made major and complex changes in the immigration laws in 1996 in
IIRIRA, raising a host of interpretive questions. One can expect an increase in court
challenges in the wake of any massive legislative change, until the new statutory
provisions receive authoritative interpretation (and rulings on their constitutionality) ~ but
that is an effect that eventually wears off. We are probably still in the midst of this
settling process for the 1996 changes. (Statutory stability would contribute significantly
toward eventually reducing the number of appeals.) This factor may account for some of
the increase in appeal rate, but probably only a portion of it.

Most of the jump in court appeals derives, I believe, from profound dissatisfaction
with changes in the way the BIA handles appeals, imposed in 2002. This change was
done in the name of streamlining, and it involved the following:

B limiting BIA authority to review factual determinations by immigration
judges;

B imposing tight time limits on consideration by the BIA

W providing that most cases would be resolved by single members of the BIA

B allowing for affirmance without opinion in a wider array of cases.

In addition, the 2002 regulations decreed a cut in the size of the Board from an authorized
23 members down to 11, to be imposed six months after the effective date of the
regulations — without waiting to see whether the changes really mastered caseload
pressures or adversely affected the quality of decisions.

Experience has shown that these regulations, designed, as I understand it, by
assistants to the Attorney General with relatively little input from the BIA itself, have had
most unfortunate impacts. Why it was thought that a cut in the Board size was a good
idea, in the face of a massive caseload, is mystifying. That bit of staff paring — ostensibly
made possible by authorizing more summary affirmances — proved to be a wholly false
economy. For, in my view, these changes quickly helped trigger the higher appeal rate
that has consumed so much time and energy of appellate lawyers drawn from far and
wide in DOJ, with the full range of negative consequences detailed in the statement of
Jonathan Cohn of the Department of Justice. Restoring the perception and reality of full
and fair consideration of appeals at the BIA should eventually reduce the number of
appeals to the federal courts, although the impact will not be immediate.

I certainly do not claim that the streamlining regulation was the sole reason for the
appeals. There are frivolous or clearly ill-founded appeals. Other witnesses also mention
the desire by aliens to delay their removal by filing an appeal, That risk is one reason
why the law was changed in 1996 to eliminate automatic stays of removal throughout the
pendency of judicial review. But that factor — the desire to delay removal in the hopes of
developing additional equities that might allow the person ultimately to stay — operated in
exactly the same fashion before 2002, in the days when appeal rates ran at approximately
10 percent. And even before 2002, the BIA had more focused ways of dealing with
clearly meritless appeals in summary fashion.



106

The BIA itself, through a patient process initiated and shepherded by its former
chairman, Paul Schmidt, had adopted an earlier streamlining regulation in 1999 that was
making significant inroads on the administrative appeals backlog by 2002, without
triggering significant negative effects on judicial review dockets. We should, in general,
now go back to that system. It enabled the Board to deal expeditiously with weak cases,
but it had a much more limited list of instances in which cases could be resolved by
single members of the Board or without a full BIA opinion. It also maintained BIA
authority to engage in full review of factual determinations, a power taken away in the
2002 streamlining. The Board did not use that power indiscriminately. Under a set of
precedent decisions issued in the late 1990s, the Board made it clear that it would
ordinarily defer to the factual findings of the immigration judge in the vast majority of
cases, but it retained authority to delve deeper if there appeared to be significant
problems with the immigration judge’s assessment of the factual record. Occasional
exercise of that factual review authority by the BIA can be quite useful, because
immigration judges will continue to handle high caseloads and will continue ordinarily to
dictate their decisions at the close of the hearings. When 1J mistakes occur, it is far better
for the BIA either to correct the factual conclusions, offer a sound rationale that really
justifies the factual conclusions reached (if the defect is simply in summarizing the record
or drawing conclusions from it), or else remand the matter because of factual mistakes
that may not rise entirely to the level of “clearly erroneous,” before the matter ever
reaches the federal courts. (It is precisely such 1J mistakes regarding the development or
analysis of factual records that now often seem to trigger harsh criticism of the
administrative system by federal judges.) An independent review of the 1999
streamlining by an outside management consulting firm found that those reforms had
been largely successful, were generally well received, and were having an appreciable
effect in eliminating the BIA’s case backlog.

I would urge that the BIA’s procedures revert in most respects to the 1999
regulations. Much of section 712 in the Chairman’s mark would move in that helpful
direction. For example, it would limit the occasions in which single-member decisions,
affirmance without opinion, or other summary disposition would be authorized.
Importantly, it would also expand the size of the Board, returning (under the Chairman’s
Jater proposed amendment) to an authorized level of 23. The Committee should consider
a still larger increase in Board size. Section 712 also contains other provisions, however,
that raise further concerns and should not be adopted without a good deal more study of
their likely impact. It is definitely important to assure the decisional indépendence of
Board members and immigration judges in resolving individual cases, and I applaud the
bill for its efforts toward that end. But the exact measures for such insulation must be
carefully designed to allow for the fact that precedent decisions also may touch on
delicate issues of foreign policy or national security. The changes in section 712 may go
too far in disabling the Attorney General from stepping in, through a carefully structured
(and infrequently used) certification or referral process, to resolve by adjudication certain
overarching questions that entail both policy and law. Exact measures for appointment
and removal of members also need also to be carefully scrutinized. And as indicated, I
think a wider range of BIA authority to reconsider factual determinations would be
advisable — though it should be sparingly employed.
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In significant part the issue is resources. The most promising investment
Congress could make in solving the problems that rightly motivated the Chairman’s
proposals to alter judicial review would be in additional resources for the immigration
courts and the Board of Immigration Appeals, plus related government functions. ‘Such
augmentation is authorized in section 702 of the proposed Title V1I and is supported by
several of the judges testifying today — and by others who have looked closely at the
unfortunate byproducts of the 2002 streamlining. This means both an increase in the size
of the Board, as mentioned above, and in the staff of attorneys who assist the members in
preparing the cases for decision, Permitting ample consideration and the preparation of a
full opinion in the vast majority of cases would, first, reduce the number of appeals that
result from litigant frustration over perceptions of insufficient Board attention to the
individual’s arguments. Second, it would also better assist the courts in disposing.
efficiently of appeals that do result.

IV.  Conclusion

Although the Department of Justice was right to take steps to catch up with the
BIA backlog, the administrative system took a wrong turn in 2002, with unintended
consequences that have imposed significant costs on courts, the Department of Justice,
and the respondents in removal cases. The Committee is rightly concerned about the
problems that have resulted, but the answer, at least for now, should not be sought in
consolidating appeals in a single circuit or imposing a problematic screening barrier to
judicial review. Iurge the Committee instead to let the regional courts of appeals address
these issues through their current court management initiatives. The Congress should
concentrate its attention in this realm on restoring a fully reliable system for
administrative appellate review, through greater resources and other reforms, rather than
introducing at this time the sharp and problematic changes implicit in sections 701 and
707 of the Chairman’s mark.
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Dear Mr. Chairman:

As the Senate Judiciary Committee continues its consideration of the
“Comprehensive Immigration Reform Act of 2006,” I write to share the opposition of the
Judicial Conference to section 701 of that proposed bill, which would consolidate all
immigration appeals in the United States Court of Appeals for the Federal Circuit. I note
that a similar provision has also been included in S. 2454, the “Securing America’s
Borders Act,” introduced by Majority Leader Frist on March 16, 2006. While the
judiciary is still assessing these bills, I thought it important to make the Senate Judiciary
Committee and members of the Senate aware of the views of the Conference with respect
to this section of the pending legislation.

Section 701 of the bill would grant the United States Court of Appeals for the
Federal Circuit exclusive jurisdiction of appeals to review a final administrative order or a
district court decision arising from any action taken, or proceeding brought, to remove or
exclude an alien from the United States. These cases would include appeals from
decisions of the Board of Immigration Appeals (BIA) and from district court decisions
such as orders granting or denying petitions for a writ of habeas corpus challenging the
detention of an alien. This section would increase the number of authorized judgeships in
the Federal Circuit from 12 to 15 and would also authorize appropriations for fiscal years
2007-2011 for the Federal Circuit to meet its new responsibilities, including the hiring of
additional attorneys. '
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As reflected in Recommendation 20 of the Long Range Plan for the Federal
Courts (Long Range Plan) (December 1995) and in various positions adopted by the
Conference over the past several years, the Judicial Conference has generally been
opposed to concentrating appellate review of actions of administrative agencies and
decisions of Article I courts in a single Article I1I court, and has preferred dispersed
review in the courts of appeals for the respective geographic circuits. Recommendation
20 provides in part that “[i}n general, the actions of administrative agencies should be
reviewable directly in the regional courts of appeals.” While Recommendation 20
expresses a preference for review of administrative decisions in the courts of appeals
instead of the district courts, it also reinforces the preference of the Conference for
dispersed review of administrative decisions rather than consolidated review. This
preference reflects both a concern regarding the docket pressure that consolidation would
place on a single court and a recognition that individual litigants may be unfairly
burdened by a system of exclusive review in a distant tribunal.

Recommendation 16 of the Long Range Plan also relates to the courts of appeals
and provides that “[t}he federal appellate function should be performed primarily in: (a) a
generalist court of appeals established in each regional judicial circuit; and (b) a Court of
Appeals for the Federal Circuit with nationwide jurisdiction in certain subject-matter
areas.” Although the drafiers of the Long Range Plan perceived benefits in centralized
review in limited contexts, the commentary to Recommendation 16 (which explains and
supplements the recommendations of the Long Range Plan but does not necessarily
reflect the views of the Conference) makes it clear that the Plan did not generally endorse
proposals to create new specialized or subject-matter courts in the judicial branch.
Centralized review is seen as appropriate only in particular areas of the law in which
national uniformity is crucial and the courts of appeals have taken significantly different
approaches in applying the law, and where the subject matter is so technical that
specialized expertise is necessary to render high-quality decisions. For example, the
Judicial Conference was supportive of the establishment of the United States Court of
Appeals for the Federal Circuit to hear appeals involving patent laws, copyright, and
trademark, appeals from the Merit Systems Protection Board, cases decided by the Court
of International Trade, and cases decided by the Court of Federal Claims.

While there has been a dramatic increase in the number of immigration appeals
filed in the courts of appeals over the past several years, judges on the regional courts of
appeals report that the problems with immigration appeals stem, not from differences
among the circuits in the interpretation of the immigration statutes, but from the need to
conduct a thorough review of the factual basis for the decision, a situation created when
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an agency record fails to fully develop all of the issues for appellate review. Centralized
review of cases in a single Article III court will not correct this problem.

No sufficient justification to support changing the status quo and shifting these
cases from the regional courts to the Federal Circuit has been provided. The regional
courts of appeals have developed expertise in resolving immigration cases, which may
often involve substantial issues of constitutional law. These courts have worked
diligently to establish court management procedures to assist them in effectively and
efficiently handling these cases. These measures are enabling the courts to process
significantly larger numbers of cases than in prior years.

Before consolidating immigration appeals in the Federal Circuit or in another
Article III appellate court, it would also be necessary to conduct a careful analysis to
determine that consolidation would not likely overwhelm the court’s docket. Section 701
would significantly increase the caseload of the Federal Circuit. Although as noted
earlier, the bill would authorize additional resources, such resources may be insufficient
to address the significant increase in the court’s docket. Inadequate resources could
jeopardize the ability of that court to hear and decide those distinctive cases the court was
originally created to decide. To put the situation in context, recent statistics reflect that
more than 12,000 appeals from the BIA were filed in all circuit courts of appeals in the
fiscal year ending September 30, 2005, In that same year, the United States Court of
Appeals for the Federal Circuit received 1,555 appeals of all types within its existing
jurisdiction,!

The Conference is continuing to look at other sections of the legislation that may
have implications for the federal courts and the administration of justice. One section that
is being closely examined is section 707 of the bill that would add a requirement of a
certificate of reviewability by a single judge as a prerequisite to review of an immigration
appeal by an appellate panel. (A similar provision is included as section 507 of 8. 2454
and section 805 of H.R. 4437.) Although the Judicial Conference policy does not address
this proposal, such a significant change calls for careful analysis to ensure that it would
not interfere with the ability of the courts of appeals to manage their caseload and provide
meaningful review of such cases, and would not impose an unwarranted burden on the
judiciary or litigants.

VThe judiciary recognizes that the Comprehensive Immigration Reform Act of 2006 also includes
changes to the procedures of the Board of Immigration Appeals, which may affect the quality and
quantity of appeals filed in the courts of appeals from decisions of the Board of Immigration Appeals.
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Thank you for your consideration of these views. The Judicial Conference is
mindful that the Senate Judiciary Committee intends to complete action on this bill next
week as the full Senate begins its debate on immigration legislation. Should the
Conference take further action with respect to this legislation, we will provide those
views to the members of the Senate Judiciary Committee expeditiously. We would be
pleased to offer any assistance you deem appropriate as you consider this important issue.
Please feel free to contact me at (202) 273-3000, or, if you prefer, you may have your
staff contact Karen Kremer or Ralph Watkins, Counsel in the Office of Legislative
Affairs, at 202-502-1700.

Sincerely,

Leonidas Ralph Mecham
Secretary

cc: Homnorable Patrick J. Leahy,
Ranking Democrat, Committee on the Judiciary
Members of the Committee on the Judiciary
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March 31, 2006

Honordble Arlen Specter

Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, D.C. 20510-6275

Dear Mr. Chairman:

Today, the Executive Committee of the Judicial Conference, acting on the
Conference’s behalf, voted to oppose the certificate of reviewability provision that was
included as section 707 of the “Comprehensive Immigration Reform Act of 2006,” that
was considered by the Senate Judiciary Committee and is also included as section 507 of
S. 2454, the “Securing America’s Borders Act.” That provision would require that
petitions for review of decisions of the Board of Immigration Appeals (BIA) be assigned
to a single circuit judge and, unless that judge issued a certificate of reviewability
permitting the case to be heard by a three-judge panel, the petition for review would be
denied. The judge would not be authorized to issue a certificate unless the petitioner
established a prima facie case that the petition for review should be granted. The
Executive Committee also reaffirmed the previously stated Judicial Conference
opposition to a provision in these bills that would consolidate all immigration appeals in
the United States Court of Appeals for the Federal Circuit. I respectfully request thata
copy of this letter, as well as the March 23, 2006 letter from the Conference, be made part
of the record of the hearing scheduled for Monday, April 3, 2006.

The certificate of reviewability process raises several issues of concern. First, it
would create an additional layer of review by a single circuit judge. That judge would in
many cases need to conduct a full review of the case to determine whether the petitioner’s
burden has been met. As referenced in recent opinions from some appellate courts, the
record from the immigration judge often does not provide a full description of the issues
or the litigant’s claims. Compounding the problem is the high volume of decisions by a
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single BIA member and the ability of the BIA to affirm a decision of the immigration
judge without an opinion. The result is often an administrative record that may be
inadequate for judicial review, complicating the task of the circuit judge. This problem
would be further compounded by the provision that the United States “shall not be
afforded an opportunity” to file a reply brief until a certificate of reviewability is issued.
The bills would permit the court to request the government to file a reply brief before
issuing a certificate; however, unless the exception were to become the rule, the provision
could hinder the development of important legal issues that might have been omitted from
or been inadequately addressed in the petitioner’s brief. The workload would be shifted
from the Department of Justice to the circuit judges and court staff to conduct the
research that would ordinarily be undertaken by government lawyers.

Sections 707 and 507 would also mandate how the courts of appeals are to
manage their caseloads by requiring a judge to complete all action on a certificate of
reviewability, including rendering judgment, not later than 60 days after the date on
which the judge is assigned the petition (unless an extension is granted). As noted in our
March 23® letter, the courts of appeals have worked diligently to establish court
management procedures to assist them in effectively and efficiently handling immigration
cases. The provision removes flexibility and could negatively impact a judge’s
management of his or her docket. It is longstanding policy of the Conference to oppose
the statutory imposition of litigation priority, expediting requirements, or time limitation
rules on specified classes of civil cases brought in federal court beyond those civil actions
currently identified in 28 U.S.C. § 1657 as warranting expedited review.

Finally, beyond the practical concerns with the provision, it could raise issues of
fairness by permitting a single judge to dismiss the appeal without further review by the
courts of appeals. The appellate process is designed so that litigants ordinarily are given
an opportunity for three judges to review their case after being fully briefed by both sides,
with the possibility of oral argument. Streamlining both the administrative and appellate
review of immigration cases raises concerns about whether the process would provide a
meaningful review of these cases.

The legislation also includes a proposed increase in resources to the executive
branch to litigate and review immigration cases and proposes changes in the current
composition and procedures of the BIA to enhance the review provided at the
administrative level. As reflected in Recommendation 9 of the Long Range Plan for the
Federal Courts (December 1995), the judiciary has long supported efforts to strengthen
the hearing and review process within administrative agencies. These proposed
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administrative changes and increased resources may help address some of the problems
identified by appellate judges with appeals from the BIA.

The proposed increases in resources to the executive branch and the substantive
changes proposed in the pending legislation may also increase the caseload of the federal
courts. Accordingly, the Executive Committee on behalf of the Judicial Conference urges
Congress to include sufficient resources for the judicial branch to enable it to carry out its
responsibilities in handling any increased caseload.

Thank you for your consideration of these views. We would be pleased to
offer any assistance you deem appropriate. Please do not hesitate to contact me at
(202) 273-3000, or if you prefer, you may have your staff contact Karen Kremer,
Counsel in the Office of Legislative Affairs, at (202) 502-1700.

Sincerely,

Leonidas Ralph Mecham
Secretary

cc: Honorable Patrick J. Leahy,
Ranking Democrat, Committee on the Judiciary
Members of the Committee on the Judiciary
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The Migration Policy Institute is pleased to submit this statement on the proposed
legislation addressing the adjudication of immigration cases.

I._Introduction

Currently, non-citizens may obtain judicial review of a final administrative order
in an immigration proceeding on a petition for review in the U.S. Court of Appeals “in
which the immigration judge completed the proceedings.” Section 701 of the
Comprehensive Immigration Reform Act of 2006 ( the ** Chairman’s Mark™) would route
all review of such orders into the United States Court of Appeals for the Federal Circuit,
a specialized court that hears a variety of administrative claims.

A. Summary

Since 1999, when the Department of Justice passed reforms to “streamline”
administrative immigration case reviews, non-citizens facing removal have turned
increasingly to the federal courts. As a result, the number of immigration cases reaching
the circuit courts has increased significantly. This increase in the review of immigration
cases has also shed light on the current lack of quality adjudication at administrative
levels. §701 of the Chairman’s Mark appears to attempt to address some of these issues.

The proposed legislation would route immigration appeals into the U.S. Court of
Appeals for the Federal Circuit (the “Federal Circuit”). A number of scholars and jurists
have analyzed the merits of specialized courts. Some analyses deem specialized courts
superior to generalist courts for a given area of law when there is a need to develop a
unified body of law, promote efficiency, and apply particular expertise to a complex body
of law and facts. However, these benefits are closely mirrored by criticisms regarding the
fairness and efficacy of specialized adjudication.

Adding immigration appeals to the Federal Circuit would exacerbate the current
criticisms of the Federal Circuit and create new problems. While the addition of
immigration cases would dramatically increase the Federal Circuit’s caseload and not
alleviate the current backlog, their adjudication would not benefit from the court’s
expertise, Furthermore, as the Supreme Court defers to the Federal Circuit more often
than to other circuit courts, it is expected that there will be little oversight of power
concentrated in a few appointed judges.

We recommend against routing all immigration appeals to the Federal Circuit. We

also sketch out some tentative alternative proposals that might better address the current
problem in the adjudication of immigration cases.

II. Background

A. Immigration appeals
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In 1999 and again in 2002, faced with a growing backlog of cases, the Department
of Justice (DOYJ) initiated a series of reforms aimed at “streamlining” BIA review of
immigration appeals. The reforms resulted in what many characterize as a rubber-stamp
function. As a result, the number of petitions for review filed in the U.S. Courts of
Appeals (or habeas corpus actions filed in U.S. District Courts in 1996-2005")
challenging a final order of removal increased significantly, creating a potential crisis of
high volume as well as poor adjudicatory quality.?

The first wave of BIA reforms in 1999 introduced “streamlining” measures in an
attempt to cut back on a growing backlog. For a very narrow class of cases, the measures
permitted review by only one BIA member, rather than the normal 3-member panel, as
well as the issuance of judgments without opinion (“summary affirmances”).? In 2001
independent DOJ auditor Arthur Andersen declared the reforms an “unqualified success”
in addressing the backlog.* Nonetheless, in 2002, Attorney General John Ashcroft issued
another set of sweeping “procedural reforms,” extending one-judge review and summary
affirmances to the majority of the cases pending before the BIA, eliminating de novo
review of cases, and halving the number of BIA judges from 23 to 11 members.® The
reduction of judges was criticized as counterproductive, given the ostensible problem of
an unmanageably large docket.

The reforms dramatically impacted the character of BIA proceedings.® Non-
citizens are being denied appeals to the BIA. in much higher numbers,” and even when
granted review, they appear to be winning their appeals less frequently.® Furthermore,
summary affirmances numbered approximately 10% of BIA decisions before 2002; since
2002 they have risen to 50%.’ Finally, according to current estimates, an immigration
case before the BIA is given only 5-15 minutes for adjudication.’®

! Judicial review of removal orders against persons convicted of certain criminal offenses was available
only in habeas corpus actions from enactment of the Antiterrorism and Effective Death Penalty Act of 1996
to passage of the REAL ID Act of 2005. See INS v. St. Cyr, 553 U.S. 289 (2001).

? The DOJ denies the connection. Other factors that might have precipitated the high appellate load include
stricter enforcement and introduction of new immigration laws that require judicial clarification.

* Aaron Holland, Developments in the Judicial Branch: New BIA Rules Lead to Skyrocketing Rate of
Appeal, 19 Geo. bnmigr. 1..J. 615 (2005); 8 C.E.R. § 1003.1(2)(7) (2004) (original version at § 3.1(a)(7)),
removed by 69 Fed. Reg. 44,903, 44,906 (July 28, 2004).

# Arthur Andersen & Company, Board of Immigration Appeals (BIA) Streamlining Pilot Project
Assessment Report, 1 (Dec. 13, 2001) (Appendix 21, p. 140).

3 Stephen Legomsky, Deportation and the War on Independence, 91 Comell L. Rev. 369, at 375 (2006).

¢ Legal challenges to the reforms were unsuccessful, See Stanley Mailman & Stephen Yale-Loehr,
Immigration Appeals Overwhelm Federal Courts, N.Y.L.J., Dec. 27, 2004.

" Before the 2002 reforms, the BIA granted appeals of the Immigration Judges’ decisions in one out of
every four cases. After the reforms, BIA review has declined to one in every ten case. See Dorsey &
Whitney LLP, “Study Conducted for: The American Bar Association Commission on Immigration Policy,
Practice and Pro Bono, Re: Board of Immigration Appeals: Procedural Reforms to Improve Case
Management,” 41 (July 22, 2003).

¥ Between 2000 and 2003, the percentage of immigrants who won their BIA appeals decreased from 9% to
6%. Solomon Moore and Ann M. Simmons, Immigrant Pleas Crushing Appellate Courts, Los Angeles
Times, May 2, 2005.

°Hd.

® Claire Cooper, Immigration Appeals Swamp Federal Courts, Sacramento Bee, September 5, 2004,

i
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In the absence of meaningful appeals within the administrative structure,
noncitizens facing removal began to turn increasingly to the federal courts. Two major
problems have arisen as a result: overcrowding of the circuit courts, and, as more cases
are reviewed, a growing awareness of the shortcomings and inadequacy of the
administrative adjudication process.

First, the number of immigration cases has increased exponentially. In 2001,
asylum and deportation reviews accounted for about 2% of the circuit courts’ dockets; by
2003 they accounted for 15%. The uptick in appeals to the circuit courts has hit the
Second and Ninth circuits particularly hard, based largely on the demographic
composition of their jurisdictions—in these areas, immigrants’ appeals have surged to
30% of the circuit courts’ dockets. Steven Yale-Loehr characterizes the appeals as.
“swamping” the federal courts.!! The influx of cases is “fundamentally changing the
character of the second-highest courts in the nation.”? Federal judges themselves have
expressed concern at their ability to serve justice when facing such large caseloads, and
have called for reform to the immigration system.!

Second, cases that have been streamlined at the BIA come to the federal courts
without substantive administrative review or stated reason — a written opinion —
explaining the grounds for affirmance. Courts of Appeals are thus forced to review the
original factual findings and the voluminous IJ trial record. They have been frequently
underwhelmed by the quality and sensitivity of these hearings. Various federal judges
have called the decisions before them “premised on inferences, assumptions, and feelings
that range from overreaching to sheer speculation,”** “based on a fundamental
misunderstanding of the law,”'® “arbitrary and capricious,”’® and “intemperate and
humiliating.”"” Judge Richard Posner has said that “the adjudication of those cases at the
administrative level has fallen below the minimum standards of legal justice.”!®

The streamlining procedures for the BIA only perpetuate the adjudicatory shortcomings
of the Immigration Judges, thereby furthering the failure of the administrative law
process as a whole. As Georgetown Law School Dean Alexander Aleinikoff noted in
2003, “you are actually having meritorious cases that don’t get a full hearing now until
they get to the court of appeals. As a matter of administrative law, that makes no sense.
You want those cases reversed early on.”'® Paul Rosenzweig of the Heritage Foundation
calls the result a direct “transference of costs from the executive branch to the courts.”

! Mailman and Loehr, supra note 6, at 1.

"2 Moore and Simmons, supra note 8.

2 Id.; see comments of 9™ Circuit Judge Dorothy Nelson.

" Tang v. Ashcroft, 2003 WL 1860549, at 2 (3d Cir., Apr. 4, 2003).

5 Tuhin v. Ashcroft, 2003 WL 1342995, at 4 (7th Cir. Feb. 11, 2003).

1S Herbert v. Ashcroft, 325 F.3d 68, 72 (1st Cir. 2003).

" Wang v. Attorney General of U.S., 423 F.3d 260, 267 (3d Cir. 2005).

8 Benslimane v. Gonzales, 430 F.3d 828, 830 (7th Cir. 2005).

¥ Marcia Coyle, “Immigration Appeals Surge,” National Law Journal, October 27, 2003. Available at
http://www law.convisp/nli/PubArticleNLJ.isp?id=1067014195642.

%% Cooper, supra note 10. Rosenzweig advocates for a single national immigration circuit court, or returning

f
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The process leaves an unmanageable and inappropriate burden to high-level appellate
courts, a failure that will persist regardless of which federal appeals court hears the
appeals.

B. The United States Court of Appeals for the Federal Circuit

In 1982, Congress enacted the Federal Courts Improvement Act (“FCIA”), which
created the U. S. Circuit Court of Appeals for the Federal Circuit (“Federal Circuit”) by
merging the former U. S. Court of Customs and Patent Appeals (“CCPA”) and the U. S.
Court of Claims (“Court of Claims”).?! The Federal Circuit has jurisdiction based on
subject matter rather than geography, adjudicating only certain fields of law.?

Currently, the Federal Circuit is composed of the twelve judges.” Appeals to the
Federal Circuit are accepted from all of the nation’s district courts, the U. S. Court of
Claims, the U. S. Court of International Trade, and the U. S. Court of Veterans Appeals,
in addition to a number of agencies, including the U. S. Patent and Trademark Office and
the U. S. International Trade Commission.?* The Federal Circuit sits in Washington,
D.C., but can hold special sessions in other locations.”®

The FCIA was a response to public dissatisfaction with the inconsistency within
the appellate system in certain areas of federal law. The 1981 Senate Report on the FCIA,
in expounding on the malfunction of the appellate system, stated that the federal judiciary
lacked the capacity to “provide reasonably quick and definitive answers to legal questions
of nationwide significance.”® Regional circuit courts did not have binding authority over
one another, so decisions on similar questions were often inconsistent. The Supreme
Court, the only body with the power to review these decisions, did not have the capacity
to hear all of the affected cases; the result was unsatisfactory adjudication in terms of
uniformity and timeliness.”’

The effects of inconsistent decision-making had been especially felt in the field of
patent law. Prior to FCIA, forum shopping in patent case appeals was a major problem.
Circuit courts of appeal had widely differing views on patent validity. Some believed
patents to foster innovation, while others thought them anticompetitive, with the
overriding attitude being somewhat negative towards patent enforcement.?® The value of
a patent was difficult to gauge as a result of disparate rulings on their validity, which
discouraged innovation and investment.”” Centralizing patent adjudication through

to more comprehensive BIA hearings and eliminating immigrants’ appeals to the federal appeals courts.
! Federal Courts Improvement Act of 1982, 97 P.L.164, 96 Stat. 25 (April 2, 1982).

Z28USC. §41. .

B 8. Rep. No. 97-275, 2 (1981) (hereinafter “1981 Senate Report”).

#28U.S.C..§ 1295.

5 1d. § 48.

% 1981 Senate Report at 3.

71,

# William M. Landes & Richard A. Posner, COLLOQUIUM: An Empirical Analysis of the Patent Court,
71 U. Chi. L. Rev. 111, 111 (2004).

* Ellen E. Sward & Roduey F. Page, The Federal Courts Improvement Act: A Practitioner’s Perspeciive,
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uniformity of law not only stabilized these effects, but also had the effect of relieving the
regional courts of appeal of an area of litigation that is complex and time-consuming.

In enacting the FCIA, Congress enumerated its three main goals. The first was “to
fill a void in the judicial system by creating an appellate foram capable of exercising
nationwide jurisdiction over appeals in areas of the law where Congress determines there
is a special need for nationwide uniformity.”' The second legislative goal was “to
improve the administration of the patent law by centralizing appeals in patent cases,
and the third was “to provide an upgraded and better organized trial forum for
government claims cases.™ 3

2232

Practical factors also played a role in creating the Federal Circuit. Congress
perceived economic benefits in the merger of the Court of Claims and the CCPA. Both .
courts were located in the same building in Washington D.C., which made the merger
itself much less disruptive to those involved.> As the courts shared many of the same
resources, there was increased ease of administration and lessening of costs.> Finally,
there was already a standing order of the Judicial Conference that allowed interchange
between judges of Court of Claims and the CCPA%S

1. Analysis
A, Specialized courts generally

A variety of specialized courts exist in the United States, including tax, military,
and bankruptcy courts, as well as the Federal Circuit. Specialized courts are often
developed as attempts to adjudicate legal matters of particular complexity in a more
coherent and efficient manner than generalized courts. However, though specialized
courts ostensibly solve certain shortcomings of generalized courts, many practitioners,
academics, and policymakers have criticized their failure to address the problems they are
intended to solve and their tendency to create new problems.

1. Justifications

Specialized courts are seen as superior to generalist courts for a given area of law
when there is a need to 1) bring expertise to bear on a complex body of law or facts, 2)

33 Am. U. L. Rev. 385, 387 (1984).
* Jd. at 388.
31 1981 Senate Report at 2; see also H.R. Rep. No. 97-312, 27 (hereinafter “1981 House Report”) (“The
proposed court will increase the capacity of the federal judicial system for a definitive adjudication of
atent and other issues falling within its jurisdiction”).
2 1981 Senate Report at 2; 1981 House Report at 21 (Federal Circuit “will provide nationwide uniformity
in patent law”).
33 1981 Senate Report at 2; 1981 House Report at 17.
1981 Senate Report, 4.
3.
*1d.
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develop a coherent, unified body of law, and 3) promote overall efficiency and speed of
adjudication.

Complexity. Specialization may be most appropriate for classes of cases that
consistently pose complex questions of law or fact. For example, the tax codeisa’
notoriously complex body of law, and patent litigation often requires scientific and
engineering knowledge that most judges do not posses.”” Expert judges—or judges with
expert assistants—come to the bench well-versed in the body of law or fact before them,
expertise that grows in continued exposure to the same area of law. Expertise in turn may
yield more accurate decisions, in terms of analysis of applicable law and facts.*®
Moreover, since subsequent litigation will be directed back to their court, specialized
judges will see the impact of their rulings, providing a form of feedback to interpretive or
regulatory decisions that should improve adjudication.

Uniformity. Specialized courts promote a uniform national body of law,
discouraging forum shopping and promoting the coherence of a given statutory scheme.
The need for uniform application of customs duties drove the creation of one of the
nation’s first specialized courts, the Court of Customs Appeals in 1909.% Prior to
creation of the Federal Circuit, litigants could significantly improve the chance that their
patent would be held valid by their choice of forum.* Funneling specific types of cases
into a single court eliminates the instability of law posed by disagreements by circuit
courts and may promote coherence by ensuring that the component parts of a statutory
scheme make sense together.*!

Efficiency. In light of the “caseload crisis” in the federal court system,
specialization may also help the courts function more efficiently. Specialization is most
likely to lead to efficiency gains in two situations: 1) cases that involve a complex body
of law or fact (such as tax and patent cases), and 2) a large number of fairly routine cases
which must be resolved quickly (e.g. bankruptcy, FISA requests, FOIA requests). With
greater expertise, specialized judges may be able to resolve disputes more quickly,
without the steep learning curve of a generalist judge.* Removing these most time
consuming cases from the federal docket may significantly reduce the caseload burden of
the generalist courts. At the other end of the complexity spectrum, removing the large
volume of simple but routine cases from the generalist courts could allow those judges to
concentrate their efforts on particularly vexing questions of law.**

2. Criticisms

%7 Richard Revesz, Specialized Courts and the Administrative Lawmaking System, 138 U, Pa. L. Rev. 1111,
1117 (1990).

* Henry J. Friendly, Federal Jurisdiction: A General View 167 (1973).

* Revesz, supra note 37, at 1117. _

* Rochelle Dreyfuss, The Federal Circuit: A Case Study in Specialized Courts, 64 N.Y.U. L. Rev. 1,
(1989).

1 Revesz. , supra note 37, at 1117.

“ Ellen R. Jordan, Specialized Courts: A Choice?, 76 Nw. U. L. Rev. 745, 747 (1981).

“ Revesz, supra note 37, at 1120,
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Despite the benefits of specialized courts described above, Congress and the
federal judiciary have generally been wary of creating such courts. The benefits are
closely mirrored by significant concerns about both the efficacy and fairness of
specialized adjudication.

Jurisdiction and boundary disputes. Specialization works best for issues that are
separable from other areas of law. Separation has two components 1) discreteness, in that
legal issues can be resolved without referring to other bodies of law, and 2) uniqueness,
in that the problems encountered by the field of specialization are unlikely to be
encountered in other areas.** Specialized courts in fields that are insufficiently unique or
discrete spend a significant portion of their time, however, clarifying questions of
jurisdiction, eliminating any of the efficiency gains that specialization may provide.* In
extreme cases, these “boundary disputes” may require bifurcation of claims between both
specialized and generalist courts.

“Ghettoization.” Many judges and legal academics have argued that generalist
judges provide benefits to the law that are lost in a specialized court. Generalist judges’
exposure to many fields of law and their wider social perspective allows them to consider
the effect of their rulings beyond the case at hand.* By focusing on a unique field of law,
specialist judges may acquire “tunnel vision.” For example, NYU Law Professor
Rochelle Dreyfuss suggests that Federal Circuit ;udges have a tendency to “overvalue
patent law as a means of fostering innovation.””’ The wider perspective of generalist
judges encourages legal innovation through cross-fertilization between different fields of
law, and helps to ensure that similar issues are treated consistently throughout the law. A
related concern is that specialist judgeships may be perceived as less prestigious than
generalist appointments. This diminished prestige might in turn attract a lower caliber of
judge and diminish respect for the court’s opinions, leading litigants to seek other means
of resolution than trial,*®

Capture and bias. The effect of bias on the composition of the court and the
quality of its decisions is a significant concern for specialized courts. Courts with
jurisdiction limited by subject matter may be subject to distortion in the process of
selecting judges: if judges only rule on certain types of cases, viewpoints on specific
issues become more important. In a classic problem of public choice theory, the impact of
lobbyir;% by interest groups on obscure appointments would be greater than for generalist
judges.

Specialized courts may also be subject to distortion in their standard of review.
The court may tend to favor the viewpoints of an industry or agency, similar to the
process by which regulatory agencies are “captured” by those they regulate. Regular

* Stephen Legomsky, Specialized Justice: Courts, Administrative Tribunals, and a Cross-National Theory
of Specialization. (New York: Oxford University Press, 1990), 26.

* H. Bruff, Specialized Courts in Administrative Law, 43 Admin. L. Rev. 329, 339 (1991),

46 Richard Posner, Will the Federal Courts Survive Until 19842, 56 S. Cal. L. Rev. 761, 780 (1983).

* Rochelle Dreyfuss, Specialized Adjudication, 1990 B.Y.U. L. Rev. 377, 379 (1990).

8 posner, supra note 46, at 780.

* Bruff, supra note 45, at 332.
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players before a court are able to better tailor their arguments to individual judges, and
superior knowledge of law and procedure may provide a home court advantage to regular
litigants. This bias is particularly pernicious because it is difficult for outside monitors to
assess, since review of a court's decisions itself requires experts.” A single court,
typically located in Washington DC, will pose barriers to access that hinder litigants with
fewer resources, simply by virtue of its location, worsening the problem of repeat players
and denying access to those who lack the financial means to travel for a hearing.

Deference to specialized courts. Generalist courts, including the Supreme Court,
tend to defer to the decisions of specialized courts for many of the reasons that these
courts are desirable: the complexity of law or fact and the need for efficient adjudication.
Given the current caseload, the decisions of specialized courts are essentially unreviewed,
since conflicts between circuits signal a difficult question of law for the Supreme Court to
review. The absence of dialogue among circuits circumscribes the scope of judicial
thinking about a given topic, limiting legal innovation and preventing the experimental
effect created by observing the effect of varied rulings across several circuits.”

regulation are rarely controversial, but they are ill-suited to subjects that involve
controversial government or individual interests.” The ordinary tensions surrounding the
role of an unelected judiciary are magnified when a single court holds sway over an
entire issue or area of law, and questions of capture and bias become more acute.” The
classic example is the Commerce Court, created in 1910 to review the decisions of the
Interstate Commerce Commission and other disputes arising out of railroad legislation.
The court's central position in one of the most controversial debates of the era made it a
lightning rod for criticism from both reformers and railroads.” It was abolished just three
years later, in 1913.

3. Prior Analysis of Specialized Courts

In 1973, in response to an increasing caseload in the Courts of Appeals and
attendant problems, Congress created the Commission on Revision of the Federal Court
Appellate System (the “Hruska Commission”). The Commission was charged with
conducting the first major analysis of the federal appellate court system.> It discouraged
the creation of specialized subject-matter courts, warning against the tendencies of
specialized courts

to develop tunnel vision; impose judges' personal views of policy; reduce
incentive for thorough and persuasive opinions; dilute or eliminate regional

0 Jd. at 332.

51 Revesz, supra note 37, at 1158,

%2 Legomsky, supra note 44, at 28.

S 1d. at27.

> Dreyfuss, supra note 47, at 393.

%5 Commission on Revision of the Federal Court Appellate System, The Geographical Boundaries of the
Several Judicial Circuits: Recommendations for Change, 62 E.R.D. 223, 228 (1973).

8
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influence; reduce the number of opinions by generalist judges; possibly dilute the
quality of appointments; and be captured by special interest groups.

In 1995, the Judicial Conference of the United States® accepted the rationale for
having specialized courts for a very limited number of subjects where there is eithér a
pressing need for national uniformity or specialized expertise. It declined to support the
creation of new specialized Article I1I courts, stating that “in most instances the well-
known dangers of judicial specialization outweigh any such benefits.”*

B. Court of Appeals for the Federal Circuit

There are differing opinions concerning whether the Federal Circuit has achieved
its goal of providing national uniformity in the complex area of patent law. According to
proponents, the “Supreme Court and commentators [have] note[d] the success of the
Federal Circuit in meeting both judicial substantive and procedural efficiency objectives,
particularly in providing uniformity, order and predictability to a complex body of law.””
The president of the Federal Circuit Bar Association, Robert Baechtold, stated that the
Federal Circuit “has more than met the hopes of its proponents in deciding difficult issues
and providin% greater uniformity and predictability in the several areas of its
jurisdiction.”

This glowing review is far from the consensus view, however. As one observer
states, “[d]octrinal instability, unpredictability, intra-circuit conflict and a shift of the
balance of the patent system toward the patent holder are readily demonstrable from the
opinions of Federal Circuit judges.”® Moreover, in Holmes Group, the Supreme Court
ruled that a patent-law counterclaim was insufficient for the Federal Circuit to have
Jjurisdiction:

Not all cases involving a patent-law claim fall within the Federal Circuit's
jurisdiction. By limiting the Federal Circuit's jurisdiction to cases in which district
courts would have jurisdiction under § 1338, Congress referred to a well-
established body of law that requires courts to consider whether a patent-law
claim appears on the face of the plaintiff's well pleaded complaint. Because
petitioner's complaint did not include any claim based on patent law, we vacate
the judgment of the Federal Circuit and remand the case with instructions to

% Allan N, Littman, Restoring the Balance of our Patent System, 37 IDEA 545, 549-550 (1997).

57 The Judicial Conference of the United States was created in by Congress in 1922 to “serve as the
principal policy making body concerned with the administration of the United States Courts.” See
http://www.uscourts. gov/judconf html.

%8 Judicial Conference of the United States, Long Range Plan for the Federal Courts, 166 FR.D., 49,
(1995), 43.

*® LeRoy L. Kondo, Untangling the Tangled Web: Federal Court Reform Through Specialization for
Internet Law and Other High Technology Cases, 2002 UCLA J. L. & Tech. 1 (2002).

% U.8. Courts, 4 Unique Circuit Court, Across the Street from the White House, available at

#' Littman, supra note 55, at 552-553.
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transfer the case to the Court of Appeals for the Tenth Circuit.%

This exclusion from the Federal Circuit of some cases involving patent law increases the
dissonance in patent law doctrine between the circuits, rather than fostering its
uniformity. Since cases often involve multiple types of law, mixed-law patent cases
reviewed by the Federal Circuit can lead to specialized views of other areas of law that
only apply in patent cases before the Federal Circuit. “Concerns were raised when the
Federal Circuit developed its own interpretation of antitrust laws instead of applying
regional circuits’ interpretation of antitrust laws when antitrust counterclaims are raised
in patent litigation.”® Furthermore, there is evidence that even within the Federal Circuit
there is lack of uniformity, as the outcome of patent cases vary according to what judges
are empanelled.64

There is also evidence that the Federal Circuit has created a shift that unduly
favors patent-holders, in an effort to protect United States business interests.* In a
marked reversal of traditional treatment by the Supreme Court of patents as legal
monopolies, the Federal Circuit “has admonished patent lawyers not to describe patents
as monopolies.”®® The scope of damages awarded to patent holders has increased
dramatically under the Federal Circuit.”” Furthermore, in hearing patent-law cases
involving other issues {e.g., antitrust law), some have worried that the Federal Circuit
favors patent rights over other rights.®

On the other hand, to call the Federal Circuit a specialized court is perhaps
misleading. The broad range of cases it hears defies this categorization. For example, it
reviews many more administrative law cases than any other circuit court.®® Judge Plager
of the Federal Circuit argued that “specialized” did not apply to the court, and refers
instead to its “non-regional subject matter structure.”” This lack of strict specialization
and the increasing diversity of cases brought within the Federal Circuit’s jurisdiction
detracts from purported benefits of a true specialized court.

IV. Conclusion

We conclude that immigration appeals should not be routed to the Federal Circuit.
Such a radical change will not address the increase in immigration appeals in the Courts
of Appeals, nor will it improve the poor quality of administrative decision-making. The
change, however, will likely have significant adverse consequences for the Federal

2 Holmes Group, Inc. v. Vornado Air Circulation Sys., 535 U.S. 826, 834 (2002).

 Claudette Espanol, The Federal Circuit: Jurisdictional Expansion into Antitrust Issues Relating to Patent
Enforcement, 2 Seton Hall Circuit Rev. 307 (Fall 2005).

* Littman supra note 55, at 552.

% Id.; Kondo, supra note 55.

66 Littman, supra note 55, at 562.

7 Id. at 561.

 Bspanol, supra note 61, at 307.

 The Honorable S. Jay Plager, 4 Review of the Recent Decisions of the United States Court of Appeals for
the Federal Circuit, 39 Am. U, L. Rev. 853, 861 (1990).

™ Id. at 855.
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Circuit and the quality of judicial decision-making in immigration cases. Importantly,
other potential strategies to address the increase in federal immigration filings and the
diminished quality of administrative decision-making exist and should be more fully
explored.

The main impetus for consolidating immigration cases in the Federal Circuit is to
relieve the regular circuit courts of their immigration caseloads. However, re-directing
immigration cases to the Federal Circuit will simply swamp that court. The number of
1mmlgratxon cases on appeal from BIA decisions has been increasing rapidly — rising 31
percent in 2005 for a total of 11,464.” For the %fear ending September 2005, there were a
total of 1,555 cases filed in the Federal Circuit.” Adding immigration cases to the
Federal Circuit’s current caseload would overwhelm the court and create an extreme
bottleneck which would further backlog the processing of immigration cases.

There is no question that the present crisis in immigration adjudications would
benefit from creative, informed solutions. In order to address the problem of increasing
appeals of immigration decisions, it may be useful to look at the cause of the problem. In
2002, then-Attorney General John Ashcroft slashed the BIA’s workload and personnel in
an attempt to reduce the budget and expedite immigration case review. The unintended
and immediate consequences were: the debilitation of the BIA, the proliferation of
“affirmances without opinion,” and the multiplication of appeals to the federal courts.”
The Honorable Mary Schroeder, then Chief Judge of the Ninth Circuit, said of the BIA
reforms, “The conventional wisdom is that the elimination of one level of review has
resulted in more remands.”™* Redirecting the appeals of BIA decisions will do nothing to
improve the quality of review of immigration cases or reduce the number on appeal from
the BIA. Instead, reform at the BIA level or below would promise to be more successful.

Second, if proponents of adding immigration cases to the Federal Circuit’s
jurisdiction hope fo benefit from specialized expertise of the court, the results may prove
disappointing. If anyone has expertise in immigration cases, it is a judge sittingon a
regional circuit court. Moreover, even if the three additional judges proposed for the Fed
Circuit were appointed for their expertise in immigration law, they would hear only one-
fifth of the immigration cases before the court, as cases would be allotted at random.

Third, another motive for consolidating immigration appeals in the Federal
Circuit would be to provide national consistency in immigration law. But, as with mixed-
law patent cases, many immigration cases also involve issues of constitutional law,
criminal law, habeas corpus law, and other legal disciplines. This would naturally
impede the court’s ability to bring uniformity to immigration law. Likewise, it would lead

™ Administrative Office of the United States Courts, Office of Judges Programs, Statistics Division.
“Federal Judicial Caseload Statistic,” March 31, 2005.
™ U.8. Court of Appeals for the Federal Circuit—Appeals Filed, Terminated, and Pendmg During the
Twelve~Month Period Ended September 30, 2005, Table B-8.

Moore, supra note 8.

"I
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to the Federal Circuit developing a doctrine for the other law that effectively applies only
in immigration related cases reviewed by the Federal Circuit.

Moreover, greater centralization in appellate adjudication is particularly
unnecessary because the body of immigration law tends toward uniformity, in part’
because a majority of immigration claims originate in the Ninth Circuit, and in part
because of the Supreme Court’s deference to BIA interpretations of immigration
legislation. As a result, the rate of intra-circuit conflicts in the area of immigration is not
unusually high. Additionally, to the extent that some have raised concerns regarding
forum shopping, in 1996 Congress enacted statutory limitations on venue to address this
concern in the immigration context.”

Fourth, in several respects, intra-circuit conflicts are beneficial in and of
themselves. “Divergent interpretations of federal law actually help the Supreme Court
because they fully air issues before the court is called upon to decide them.”’® There is
widespread recognition of the high value of this “evolutionary” process of legal
interpretation.”” Several independent benefits of inter-judicial conflicts, moreover, are
particularly valuable in the immigration context. Steven Legomsky argues, “as courts
adopt varging procedures to similar problems, new insights emerge and other analyses
mature.””® Although the elimination of inter-circuit conflict through consolidation of all
immigration appeals in a single forum would doubtless increase efficiency, it would
similarly do away with this much-valued “process of gradual evolution.”

Fifth, the three newly appointed judges would be selected by the same
Administration. This would lead to a concentration of power in the hands of a few judges
appointed presumably for their particular viewpoint on immigration law. Added to this
concentration of power and lack of diverse perspectives is a potential lack of oversight,
given the Supreme Court’s penchant for deferring to the Federal Circuit more than it does
to other circuit courts, “[TThrough its inaction in denying certiorari to intellectual
property cases, [the Supreme Court] has permitted the Federal Circuit to become, in
essence, the de facto ‘court of last resort’ for patent cases.””” This may be tolerable for
patent cases, but should be unacceptable for such a socially significant and controversial
area of law as immigration. Additionally, the close connection between ideology and
adjudication in the area of immigration law renders it particularly susceptible to bias.?’ In
an area in which personal values and philosophies are particularly dispositive,
maintaining the decentralized system of appellate review and preventing a single panel of
judges from ideologically monopolizing the consideration of immigration disputes would
seem to carry value far outweighing the benefits of more centralized arrangements.

5 See 8 U.S.C. § 1252(b)(2); Stephen H. Legomsky, Forum Choices for the Review of Agency
Adjudication: A Study of the Immigration Process, 71 Iowa L. Rev. 1297, 1394 (1986).

" Richard L. Marcus, Conflicts Among Circuits and Transfers within the Federal Judicial System, 93 Yale
L.J. 677, 690 (1984).

7 See McCray v. New York, 103 S.Ct. 2438, 2438 (1983).

" Legomsky, supra note 73, at 1393.

" Kondo, supra note 55.

# Legomsky, supra note 73, at 1394
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Finally, the addition of other subject matter jurisdiction and review of special
courts such as the Court of Appeals for Veterans Claims has already diluted the ability of
the Federal Circuit to meet its potential. Bringing immigration law cases within the
court’s jurisdiction would greatly compound these problems. Three extra judges would
hardly compensate for the enormous increase in caseload. The Federal Circuit would
further lose its ‘semi-specialized” status, and become more of a generalist court, or a
court of many divergent specializations. Nothing about immigration cases would
complement or benefit from the court’s expertise in patent cases, or any of the other cases
it currently hears. They would constitute a new and separate caseload for the court, which
would at the very least prevent it from fulfilling one of its primary purposes: reviewing
patent law cases.

The Senate should not place immigration cases in the Court of Appeals for the
Federal Circuit. While the quality of adjudication at the trial level is suffering and the
number of appeals to Circuit Courts has increased, simply moving these cases is not a
solution. Such a move would not only fail to decrease the caseload or improve the quality
of adjudication, it would be detrimental to the Federal Circuit, and to immigration law.

VI. Potential Alternatives

Although we believe the costs of diverting immigration appeals to the Federal
Circuit would outweigh any potential benefits, several other potential reforms might
better address the twin problems of an increase in federal immigration appeals and a
decrease in the quality of administrative decision-making. Central to any successful
reforms must be a commitment to enhancing the capacity and independence of the BIA
(or its substitute). We sketch out these alternative approaches merely as tentative
proposals, worthy of further examination and development, not as fully-formed
recommendations. Because of the importance of the interests at stake and the complexity
of the issues, we do not believe the Senate should move forward with the Federal Circuit
or any other proposal at this time.

A. Re-staff the BIA

The most mundane but straight-forward approach would be to leave the BIA
structurally unchanged, preserve review of its decisions in the regional courts of appeals,
restore its judges, and add other judicial resources, such as law clerks and administrative
staff. Additional resources would enable the BIA better to scrutinize IJ decisions, likely
resulting both in more remands (to correct trial errors) and more written decisions (to
explain the grounds for affirmance). A resource-based approach should reduce the
number of immigration cases filed in the Courts of Appeals and facilitate appellate
review of those cases that are filed. Further resources would also allow for the imposition
of restrictions on the BIA’s use of streamlining. Summary affirmances have caused
higher numbers of appeals and more work for federal judges upon appeal, and as such,
should be reduced to the extent possible.

B. Establish the BIA as an independent agency

13
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A second approach would be to remove the BIA from the U.S. Department of
Justice and establish it as an independent agency, on the model of the National Labor
Relations Board, Federal Trade Commission, Federal Communications Commission, and
others, with its decisions reviewable in the regional courts of appeals. The hallmark of the
independent agencies are structural arrangements — such as appointment of
commissioners for a term of years, Senate confirmation, limitations on the President’s
authority to remove commissioners, and rules providing that appointments shall alternate
by party affiliation — that strengthen the independence of agency adjudications. With
greater independence one would expect to see improved quality in decision-making.

In recent years, a range of experts and practitioners have promoted similar
proposals. These experts have consistently pointed to the need to remove immigration
adjudication from the oversight of law enforcement agencies in order to improve quality
and impartiality in immigration adjudication. Notable proponents include the bipartisan,
congressionally-created U.S. Commission on Immigration Reform, which in 1997
recommended creation of an independent agency for immigration review,* and the
National Association of Immigration Judges, which embraced a similar idea in a 2002
position paper and subsequent Senate testimony.®

C. Establish the BIA as an Article I court

Congress has the constitutional authority to establish legislative, or “Article I
courts, to replace the BIA. An Article I court for immigration might be better suited to
offer meaningful review of agency adjudication while still providing a necessary
intermediary between the agency process and appellate review by an Article III court.
Elevating the BIA from an executive agency to a legislative court would attract a higher
caliber of judges and produce higher quality review of Immigration Judge decisions. An
Article I immigration court would capture the benefits of specialized courts and expertise
while maintaining inter-circuit dialogue and generalist review.

Under this proposal, adjudication of immigration cases would begin, as it does
now, with Immigration Judges located around the country. On appeal, IJ decisions would
advance to the new Article I immigration court, which could render an independent and
substantive review. Judicial review of the court’s decisions would be available in the
regional Courts of Appeals.

81 11.S. Commission on Immigration Reform, Becoming an American: Immigration and Immigrant Policy,
September 1997, 174, 179 (“To ensure that the new reviewing agency is independent and will exist
permanently across Administrations, we believe it should be statutorily created”); id. at 178 (urging that
agency be “completely independent” and its judges not “beholden to the head of any Department”).

82 National Association of Immigration Judges, An Independent Immigration Court: An Idea Whose Time
Has Come (2002), at 8 (emphasizing importance of forum for administrative adjudications unfettered by
agency control and asserting “the taint of inherent conflict of interest caused by housing the Immigration
Court within the DOJ is insidious and pervasive”). The Association’s president testified to the same effect
later the same year. See http/judiciary.senate.gov/testimony.cfm?id=295&wit_id=674.
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By adapting its procedures to the specific needs of immigration cases, an Article I
court may be able to deal with such cases more efficiently. In addition, an Article I court
could offer more flexibility and control for Congress than would an Article III court.
Since Article I judges do not have lifetime appointments, the number of judges on the
court could be expanded or reduced according to the demands of the time. '

An Article I court could attract a higher caliber of judges than could an
independent agency and would likely have greater prestige than the current BIA. The
judges of other successful Article I courts, like the Tax Court and the Court of Federal
Claims, are well regarded among the federal judiciary, and the courts consistently attract
accomplished judges to their benches. Better judges mean better analysis, better opinions,
and ultimately, better outcomes. The enhanced prestige of an Article I immigration court,
and its influence on the opinions of the appellate courts could also provide incentive for
better-written, more thorough opinions. Improved review can, in turn, help to stem the
rising level of federal appeals by litigants who have faced inadequate adjudication at the
agency level. .

This proposal draws on the model provided by the current United States
Bankruptcy Courts, with some structural differences that would adapt the model to the
need for a consistent national immigration law.*® By directing appeals from an Article I
Immigration Court to the regional Courts of Appeals (as with the BIA at present) instead
of the U.S. District Courts (as the bankruptcy courts currently do), this approach would
retain the current three-tiered level of review while improving the quality of the initial
stages, thereby relieving the regional courts of appeals of the inappropriate burden of
extensive trial record review.

In many ways the connection between bankruptcy and immigration is intuitive.
Congress’ power to create Article I courts governing imnmigration is found in the same
clause of the Constitution, which grants Congress the power “to establish an uniform
Rule of Naturalization, and uniform Laws on the subject of Bankruptcies throughout the
United States.”® Like bankruptcy, immigration presents a large volume of cases with a
need for timely adjudication. Like bankruptcy, immigration poses complex questions of
law and fact that would benefit from the expertise of specialist judges. Like bankruptcy,
immigration may implicate important questions from other fields of law that require the
perspective of generalist judges on appellate review. Unlike bankruptcy, which
incorporates state property and banking law, immigration cases primarily involve
questions of federal law. A Federal immigration court is less likely to encounter boundary
disputes that require bifurcation between federal and state courts.

Two possible structures for the legislative court warrant further analysis. First,
Congress could establish a single legislative court, seated in Washington, D.C,, to
function like the present BIA; or second, Congress could provide for legislative courts

# Federal district courts refer bankruptcy related claims to bankruptcy courts that sit as their adjuncts. The
bankruptcy judges make proposed findings of fact and conclusions of law that are then submitted to the
District Court, which enters the final order. This order is then appealable to the Court of Appeals.

8 U.5. Const. art. 1, § 8, cL. 4.
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located regionally, either as adjuncts to U.S. District Courts (as Bankruptcy Judges now
sit) or as adjuncts to U.S. Courts of Appeals.

The two possible structures have different strengths. Distributing the judges of an
Article I court regionally would impose fewer burdens on litigants would preserve the
potential for dialogue among the circuit courts, and would promote greater independence,
thereby reducing the likelihood of capture. In addition, judges in a regional system of
Article T immigration courts would come to acquire expertise in relevant state laws, such
as criminal laws, that often feature in immigration cases, much as Bankruptcy Judges
develop expertise in the property law of their forum states.

On the other hand, a single Article I immigration court located in Washington
would foster national uniformity in immigration law by centralizing intermediate
decisions and providing a consistent record to regional appeals courts. A single
intermediate-level immigration court would play a central role in focusing and framing
the inter-circuit dialogue, by providing a common reference point for subsequent judicial
analysis. A centralized immigration court would also maintain continuity with the current
system, as the BIA is also a centralized body located in the Washington, DC area. It
would also likely be less costly to implement than regional immigration courts.

Further study should be directed at assessing the relative merits of each option.

Hok
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STATEMENT OF CHIEF JUDGE PAUL R. MICHEL

of the United States Court of Appeals for the Federal Circuit
1o the Senate Judiciary Committee
Hearing on Immigration Reform

April 3, 2006

The United States Court of Appeals for the Federal Circuit takes no position on
the wisdom of enacting Sections 701 and 707 of the Chairman’s Mark. In keeping with
long-standing tradition, our Court has not previously sought, and does not now seek,
expansion of its jurisdiction to include immigration appeals. However, neither do we
seek to avoid any jurisdiction that the Congress wishes to confer. Our only goal is to
adjudicate appeals fairly and efficiently in whatever areas of law the Congress assigns
to the Federal Court.

As a court now receiving about 100 appeals a month, receiving 1,100 could
overwhelm us within months. We lack adequate numbers of judges and also support
staff and office space. We also lack the infrastructure to support greatly increasing our
size, which would be required since the new jurisdiction would increase our filings by
more than ten-fold. We are one of the smallest circuit courts, based on total number of
staff and judges. As presently constituted, we simply cannot absorb 12,000 immigration
filings per year; we keep current on our 1,500 annual filings only by very diligent efforts.
Even assuming a massive increase in resources, a lengthy and difficult transition period

would be required.
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Of course, we would do our best to handle any new jurisdiction the Congress
assigns. Certainly, our judges are very able and could quickly learn and accurately

apply immigration law. The logistical challenges, however, would be immense.

I Current Operations at the Court of Appeals for the Federal Circuit

Perhaps the most important information | can provide the Committee concerns
the Federal Circuit itself -- how it is structured and how it handles its present caseload.
The court has 12 active judgeship positions with one vacancy, and enjoys the part-time
support of four colleagues who have taken senior status. All appeals with counsel are
argued unless the parties waive oral argument. Preparation is done entirely by the
judges, assisted by three “elbow” law clefks. No staff attorneys are involved. Opinions
are written by the judges with assistance of law clerks, not by staff attorneys. Our 4
staff attorneys work solely on motions filed in those appeals not yet assigned to a 3-
judge merits panel.

The oral arguments consist primarily of detailed questions by panel members of
the parties’ attorneys based on the judges’ careful study of the briefs and the record on
appeal. Our standard of expedition requires that we circulate opinions quickly enough
that they may publicly issue not more than 90 days after argument. This goal is
achieved in 90% of the appeals.

This model of appellate adjudication was the norm in an earlier era but is rare in
many courts of appeals of today. Most of them now face caseloads that are massive,

requiring huge staffs. Our judges feel that it is highly desirable to retain our present size
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and practices. Not surprisingly, our bar and their clients, including leading corporations,
enthusiastically agree.

Contrary to popular assumption, we are not a narrowly specialized patent court.
Rather, patent-related cases only constitute approximately one-third of our caseload.
The other two-thirds include large numbers of appeals involving veterans’ claims,
government personnel cases, government contracts and a variety of money claims
against the government, including tax refund cases and Fifth Amendment takings
cases. The combined number of veterans and personnel appeals exceeds the number
of patent appeals. In all, over 50% of our appeals come from administrative courts,
commissions, or boards, including the Merits System Protection Board, the Court of
Appeals for Veterans Claims, the Court of Federal Claims, the departmental Boards of
Contract Appeals, and the International Trade Commission. We also review all
decisions of the Court of International Trade, an Article [l trial court.

Our separate areas of jurisdictions share only one thing in common: the
Congress determined that national uniformity was crucial. In addition, for areas such as
patents and international trade, and perhaps some others, some limited expertise was
thought desirable.

Reflecting the variety of our caseload, our 15 judges come from varied
backgrounds. They include 2 former trial judges, several general litigators from major
law firms, 4 former high officials from the Department of Justice, 3 patent lawyers and 2

former members of the staff of this distinguished Committee.
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1. Innovations in the Chairman’s Mark

Section 701 consclidates all immigration appeals in the Federal Circuit in place of
the 12 regional circuits. While | am confident that our judges could rapidly learn the
statutory law as well as the immigration caselaw of the regional circuits, as noted earlier
we simply do not have the capacity for a ten-fold increase in filings. Within a few
months or even sooner, we would suffer judicial breakdown. The result would be large
and growing delays in all cases and the risk of inadequate attention to any individual
case.

If vast increases in all our resources were promptly provided by the Congress,
perhaps after a difficult transition period, which could well last more than a year or even
two, we might be able to handle the combined workload. But, the increases would have
to be truly vast. The number of judges might need to be increased from 12 {0 18, rather
than just 15 as presently provided, assuming single-judge review is retained; if not, it
might have {o be doubled to 24. The number of staff attorneys, presently 4, would have
to be increased by more than 80, according to court staffing formulas used by the
Administrative Office (AO). The number of deputy clerks, presently 20, would have to
be increased by over 100, again according to the AO formulas.

In addition, a new, huge and expensive computer system would probably have to
be created, tested, and then put into use. Our present computer platform was designed
for a court with less than 2,000 filings. The number of people needed to do this is
unclear, but our Automation and Technology Office would have to at least double in size
from 8 to 16. Additional personnel would also be needed in the Administrative Services

Office, Circuit Executive’s Office, Library and elsewhere. Including the Chambers staff
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of the new judges, the total number of additional personnel would have to be on the
order of 250 to 300. Our present number is 140. We would need 400 or more.
Therefore, roughly speaking, the size of our staff would have to triple.

in dollar terms, our budget, now at $24 Million annually, would have to increase
at least two- to three-fold. We would also need to find, rent and secure commercial
office space nearly the size of our present courthouse. Simply acquiring such space
could take a year, even after funding was provided. It is not even clear that. we could
find sufficient space for all the new personnel at a location that would make an
integrated operation feasible, particularly with paper filings in over 13,000 appeals.

In the current budget climate, it may be unclear whether the Congress would
double or triple our budget to support the required tripling of our staff.

Even if all these logistical obstacles were addressed by massive new resources
provided by the Congress, our method of adjudication would so change as to become
unrecognizable. We would go from being the least bureaucratized court to the most
heavily dominated by staff. The consequences for the quality of our work both in
immigration and our present cases would surely be adverse. For one thing, oral
argument would largely disappear and, it is éstimated, would be available in less than
10% of the cases. For another, analysis and writing now done by judges would shift
toward staff attorneys. Adequate supervision of their work might present another
difficult challenge.

Some people predict the rate of filing of immigration appeals in the courts of
appeals may soon decline. | do not know the reliability of this prediction. The number

of cases going before judges of the Immigration Court may actually increase, if the
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government increases the resources devoted to locating illegal aliens and to
adjudicating their cases. Consequently, the number of appeals to the Board of
Immigration Appeals (BIA) may increase. If the number of judges in these two courts is
increased, their annual output will also likely increase, even if more opinions are written
at the appellate stage. Therefore, it appears likely that filings in the courts of appeals
may go up, rather than down, at least for several years.

Section 707 of the Chairman’s Mark contains another major innovation: one-
judge review for “prima facie” merit. Some suggest that great efficiency would come
from such one-judge review. ! see little reason for confidence, however, that this review
would be quick or easy. Although | do not have experience myself with immigration
appeals, | have learned from those who do that a significant portion of these cases are
factually complex and difficult to assess, taking much time for staff attorneys and also
judges.

At one time, our court considered a similar procedure with respect to our
hundreds of personnel cases. We quickly abandoned the idea, however, because it
became clear that given the time needed to adequately assess whether the case had
potential merit, the panel might as well decide the merits. Otherwise, the case is
studied twice. If 99% of the appeals ended at the stage of one-judge review, the added
burden on merits panels would be greatly reduced. But such an outcome is not likely,
and in any event, would be greeted by an outcry that the review was inherently shallow
and unfair. Such a complaint might have some validity. In addition, without an opinion

to explain why merits adjudication by a three-judge panel was not warranted, the
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denials would look suspect to many. On the other hand, if an opinion was written for
every denial by the single judge, the one-judge review process might suffer delays.

In sum, | see little ground for optimism that the nationwide immigration appeal
caseload could become manageable either by rapid reduction in its size, or through the
one-judge review procedure.

| agree with Judge Posner that the appeal rate from BIA decisions, which
recently rose from less than 10% to more than 30%, would likely fali at least somewhat
if the Immigration Court and the Board of Immigration Appeals were expanded and
better equipped to do more thorough review. On the other hand, aliens awaiting
deportation would still have considerable incentive to appeal the Board decision
because of the likelihood of a stay of deportation. The alien could at ieast hope to delay
his departure by a year or two and might also think he has some chance of prevailing at
a court of appeals. Even those aliens without paid or pro bono representation could
proceed pro se.

| am in no position to judge the current level of uniformity among the 12 regional
circuits. Assuming that lack of uniformity is demonstrated as a problem, and assuming
that delay is, too, | would be concerned that, while uniformity might increase with
consolidation, the delays might well get worse, at least for several years of transition. If
the concern is the reversal rate, | question whether, given the same BIA decisions
reviewed last year, in the Federal Circuit would produce a lower reversal rate. If the
concern is disparate interpretations of the immigration statutes, a reinvigorated BIA

might prevent further disparities.
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In conclusion, our court understands the substantial problems resulting from the
fiood of immigration cases now facing the regional circuits, and the difficult choices that
confront this Committee and the Congress as a whole. | again wish to make clear that
our court takes no position on the merits of the proposed jurisdictional provision. But if
the proposal were enacted in this or some other form, our court would do its utmost to
implement the wishes of the Congress and to shoulder whatever task we are asked to
undertake. Although | have given the best estimates | could in one week on necessary
resources, | also recognize that it is premature to delineate with precision the added
resources that our court would require if given the new jurisdiction. If the jurisdictional
provision is enacted, we will work with the Committee to better estimate the resource
requirement, and to plan as smooth a transition as possible.

Because the Committee has received much input from other circuits’ Chief
Judges, other judges, the Judicial Conference and other sources, | have limited my
statement to information directly concerning or affecting the Federal Circuit.

| thank the Committee for the opportunity to submit this statement.
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Ynited Btates Tourt of Appeals
for the Hederal Aivenit

717 MADISON PLACE, N.W.
WASHINGTON, D.C. 20439

March 2, 2006
BY FAX

CHAMBERS OF
CHIEF JUDGE PAUL R. MICHEL

The Honorable Arlen Specter
Chairman, Judiciary Committee
United States Senate

711 Hart Building

Washington, DG 20510

Dear SW:

Section 701 of the Chairman’s Mark would confer immigration jurisdiction on the
Federal Circuit and add 3 judgeships. Although the Court takes no position on whether
such exclusive jurisdiction should be conferred, effective administration of such
immigration appeals would certainly require both additional judges and supporting
personnel. In addition to adding three judges, | wonder if the legislation might create
the position of Special Immigration Attomey. Then experienced immigration lawyers
could be added to the Couri’s staff. | would think one per active judge would be
sufficient. How they would be deployed: would seem a matter for internal court
administration.

The added jurisdiction would increase our caseload greatly. Thus, in addition to
Special Immigration Attormeys, perhaps the legislation should also include authority for
the hiring, if necessary, of an equal number of Immigration Appellate Masters. - They
would exercise authority according to Rule 48 of the Federal Rules of Appellate
Procedure.

| know that these resource issues are miniscule compared to other issues
confronted by the Mark. Nevertheless, |.thought you might like to have the Court’s initial
response.

Immigration jurisdiction seems generally similar to the personnel and veterans
jurisdiction already exercised in our Court. With sufficient resources, | expect we could
do as well with immigration appeals.

Sincerely;

zn
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United States Tourt of Apyeals
for the Federal Tirenit

717 MaDISON PLACE. N.W.
WASHINGTON, D.C. 20438

March 23, 2006
BY FAX
CHAMBERS OF
CSHIEF JUDGE PAUL R. MICHEL
The Honorable Richard J. Durbin
United States Senate
332 Dirksen Senate Building
Washington, D.C. 20510

Dear Senaior Durbin:

| have seen a copy of Judge Posner's leiter to you of March 15, 2006 conceming
immigration appeals. While | have the utmost respect for him and his views, one factual
matter requires clarification.

He wrote (page 2. par. 2): “The Federal Circuit is a specialized court, focusing
particularly on patent cases; | cannot think of an area of law that is more remote from
immigration than patents.” In fact, patent — related cases make up only about one-third
of our caseload. The other two-thirds largely concern federal personnel cases,
veterans’' benefit cases, and appeals from the Court of Federal Claims involving
government contracts, tax refunds, native American land rights, military backpay,
corvection of military records, childhood vaccine injury, and Fifth Amendment takings.
Of nearly 1,200 appeals pending at the end of last month, 401 concemed patents, 263
veterans benefits, 235 were personnel cases from the Merit Systems Protection Board
and 139 came from the Court of Federal Claims. These disparate areas of jurisdiction
share only one aftribute: the Congress wanted national uniformity.

While | agree that patent and immigration appeals may have little in common, |
suggest that the immigration cases seem comparable the personnel cases. Both tend
to be factintensive, rife with credibility determinations and reviewed under the
"substantial evidence” standard. Like immigration cases, personnel cases are ofien
presented pro se. There is another parallel: with the creation of the court in 1982, the
personnel cases were removed from the regional circults and consolidated in the
Federal Circuit.

Although certainly the Federal Circuit has a more concentrated docket than do
the regional circuits, | question saying that the Court is “specialized.” Indeed, the Long
Range Pian of the Federal Courts, adopted in part in 1885 by the Judicial Conference of
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the United States, said: (page 43, note 6) *Since the Federal Circuit has jurisdiction in
only a few topical areas, it may be fairly characterized as 'subject-matter’ rather than a
‘generalist court. Itis not, however, ‘specialized’ in the sense of a tribunal limited to
adjudicating a single category of cases involving relatively narrow issues.” On the
very same page, moreover, the commentary states the following principle: "There are,
admitiedly, benefits in the centralized review of certain types of cases, particularly those
involving arsas of law in which national uniformily is crucial and the courts of appeals
have taken significantly different approaches.” Later, the commentary continued: “. ..
it would be preferable to consclidate In the Federal Circuit those limited categories of
cases in which centralized review is helpful.”

i do not know the extent 1o which the regional circuits have taken ‘“different
approaches” in immigration cases. | understand, however, that their reversal rates may
vary substantially. In any event, the value Congress would attach to national uniformity
seams to me entirely a matter within its purview.

Should Congress decide to consolidate immigration appeals in the Federal
Circuit, Judge Posner is ceriainly corect that the Court would be "overwhelmed by the
new caseload,” given its present resources. The new caseload could add as many as
42,000 new appeals per year to a docket of 1,500. On the other hand, | expect that,
given sufficient additional resources, the Court could dispose of the immigration appeals
fairly and sxpeditiously, while continuing the same quality and promptness in the areas
of jurisdiction presently assigned by Congress.

| hope the above is useful fo you and your colleagues as you weigh the
countervailing considerations bearing on the question of allocating jurisdiction.

Sincerely,

0 K0 WAl

cc. The Honorable Richard A. Posner
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¥
Hnited States Tourt of Appeals
for the Feteral Cirenit

717 MADISON PLACE, N.W.
WASHINGTON, D.C. 20439

March 24, 2006
BY FAX

CHAMHBERS OF
CHIEF JUDGE PAUL R, MICHEL

The Honorable Arlen Specter
United States Senate

711 Hart Senate Office Building
Washington, D.C. 20510-3802

Dear Senator Specter:

The United States Court of Appeals for the Federal Circuit takes no position on the
wisdom of enacting Section 701 of the Chairman's Mark. In keeping with long-standing
tradition, our Court has not previously sought, and does not now seek, expansion of its
jurisdiction to include immigration appeals. However, neither do we seek to avoid any
jurisdiction that Congress wishes to confer. Our only goal is to adjudicate appeals fairly and
efficiently In whatever areas of law Congress assigns to the Federal Circuit.

Whether to consolidate immigration appeals, now dispersed amang the regional circuits,
within the Federal Circuit is an issue that has generated considerable controversy. Ordinarily,
such controversy is best left to Congress and to your Commiftee. However, letters sent to the
Committee so misrepresent our caseload and the background of our judges that they require a
response. Although | know that you yourself are knowledgeable about the Court, | nevertheless
writé because others may be less knowledgeable and the misstatements are both gross and
repeated.

One recurring charge is that the Federal Circuit consists of "specialized judges.”
{Dreyfuss — Koh letter, March 14, 2006, pages 1,2). The Brennan Center at New York
University School of Law asserts: “the Federal Circuit currently specializes in patent cases”
(March 17, 2006 “Elert”). More generally, the Dreyfuss-Koh letter, also signed by other law
professors, describes us as a *narrowly focused, specialized, commercially-oriented court.”
{page 1) Going further, the Brennan Center's letter asserts that the Chairman’'s Mark *...will
result in a court that is dangerously disengaged from the wider community....” {page 3) That
same lefter also claims that Federal Circuit judges “were selected to sit on that court because of
their expertise in a completely unrelated area of the law” (presumably, patent law) (March 1,
2006 letter, page 3).

The facts are quite different. Our Court provides national uniformity in numerous areas
of law where Congress has determined a need to avoid inconsistent decisions among the
regional circuits. Congress designated more than a dozen such areas. In addition to patent
cases, they include appeals in personnel cases (previously lodged in the regional circuits) and
veterans benefit cases, as well as appeals from a wide variety of administrative boards. In fact,
the Congressional committees that proposed the Federal Circuit emphasized the breadth of its
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jurisdiction. For example, House Report No. 87-312 (page 19) notes that the legislation “. . .
provides the judges of the new court with a breadth of jurisdiction that rivals in its variety that of
the regional courts of appeals. The proposed new Court is not a ‘specialized court™. Similarly,
Senate report No. 96-304 (page 13) observed:

*The Court of Appeals for the Federal Circuit will not be a 'specialized court,’ as
that term is normally used. The Courl's jurisdiction will not be limited to one type
of case, or even to two or three types of casss. Rather, it will have a varied
docket spanning a broad range of legal issues and types of cases. It will handle
all patent appeails, plus government claims cases and all other appeliate matters
that are now considered by the CCPA or the Court of Claims ~ cases which
contain a wide variety of issues. )

This rich docket assures that the work of the proposed court will be broad and
diverse and not narrowly specialized. The judges will have no lack of exposure
to a broad variety of legal problems. Moreaver, the subject matter of the new
court will be sufficiently mixed to prevent any special interests from dominating
it

Contrary to what the law professors have suggested, only 1/3 of our caseload involves
intellectual properly. . The other 2/3 covers over a dozen areas of law and includes large
numbers of appeals concerning removals of civil servants and benefit claims of veterans. The
former come from the Merit Systems Protection Board, which reviews all government personnet!
appeals nationwide; the latter come from the Court of Appeals for Veterans Claims, another
administrative tribunal created by Congress. '

For most of our Court's existence, the personnel cases have outnumbered the patent
cases. Today, just the personnel and veterans cases constitute 50% of our caseload. Like
Immigration appeals, personnel appeals are fact-intensive, credibility-dependent, and reviewed
under the “substantial evidence” standard. In addition, we have substantial numbers of appeals
in the following areas: cases from the Boards for Correction of Military Records; military and
civilian back pay cases; taxpayer refund claims; Native- American water, land, rineral, and oil
and gas rights; childhood vaccine injury cases; international trade cases reviewing decisions of
the International Trade Commission and the Commerce Depariment's International Trade
Administration; and contract cases from the departmental Boards of Contract Appeals as well as
the Court of Federal Claims. So many of those appeals are from administrative agencies or
boards that administrative appeals are over 50% of our caseload.

We also hear civil rights cases from the Office of Senate Fair Employment Practices, the
Office of Compliance (House and Senate), the General Accountability Office, Personnel
Appeals Board and Tucker Act money claims against the government in a broad range of cases
from the district courts, many involving civil rights and civil liberties.

Despite the assertions to the contrary made by the professors, Federal Circuit judges
frequently face and decide issues of civil rights, constitutional law; agency regulation, statutory
interpretation, and administrative law. Their assumption that we are a narrowly-specialized
patent court is not only ill-informed, but also surprising since nearly all of our broad jurisdiction
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was granted by Congress in 1982. Somehow, the law professors lack awareness of this
quarter-century record.

Even worse, some of the language in their letters is not only inaccurate but also
offensive. For example, they suggest that, being “exposed solely or mostly to a single narrow
field of law”, we may suffer “...not only tunnel vision but also an ossification of views of such
judges." They also imply, contrary to the facts and to the Congressional reports cited above,
that as a result of such “ossification” we are thus more likely to be “captured' by opposing
interest groups or the agency they review.” (Dreyfuss-Koh letter, page 1). Such allegations
cannot go unanswered. )

The cited letters imply that the judges of the Federal Circuit are somehow unqualified to
handle immigration appeals. It is suggested that our judges lack knowledge about equal-
protection principles, constitutional due process and the limits of agency powers that arise in
administrative law cases. In fact, our judges compare very favorably with those of other courts
of appeals. :

Not only do our judges have experience in the judicial and administrative matters
described above, they also possess the following qualifications that certainly make them the
equal of their colleagués on any circuit:

¢ 3 judges who clerked at the Supreme Court and a fourth who served as the Special
Assistant to the Chief Justice; yet another argued over 80 cases before the Supreme
Court; .

« 4 were high ranking officials with national responsibilities at the Department of Justice:
Acting Associate Attormey General, Deputy Solicitor General, Associate Deputy Attomey
General, Assistant Attorney General, and Assistant to the Attorney General;

« 3 served at length as high-level staffers in the Senate, 2 on the Judiciary Commities;

¢ 2 previously served as trial judges, and another served as a Watergate and Koreagate
Prosecutor; i

* 1 was a distinguished law professor and law school dean;

» Of the 15 active and sernior judges, only 3 were patent lawyers before joining the bench,
and they, like their colleagues, have successfully rufed on all administrative law matters
brought before our court. '

Our judges atténded some of the most prestigious law schools in the country, including
Harvard, Yale, Columbia, Virginia, Texas, Georgetown, and George Washington. Many of our
judges teach at top law schools, such as Georgetown, George Washington and Virginia, and
are responsible for educating students.in courses with broad subject matter such as trial
practice, appellate practice and. consfitutional law. -Several of our judges have distinguished
records in private practice (where they did not specialize in patent law) at major law firms such
as Jones Day and Wiimer, Cutler and Pickering (now Wilmer Hale).

Precisely because of these broad backgrounds, many of our judges have been selected by the

Chief Justice to serve on committees of the Judicial Conference, including Budget, Judicial
Resources, Judicial Branch, Codes of Conduct and [nter-Circuit Assignments. In keeping with
their broad interests and legal experiences, the majority of our judges sit regularly
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by designation of the Chief Justice with the other courts of appeals all around the country.
Judges have recently sat by invitation with the 1%, 2™, 3, 6%, and 9" circuits.

More than one-third of our judges have also been elected to serve as presidents of Inns
of Court, including the Edward Coke Appeliate inn of Court, which counts among its members
many of the most prominent Supreme Court practitioners.

It is surprising that the nature of our broad jurisdiction and the experience of our judges
were somehow not understood by those who wrote to the Committee. All of this information on
our court is readily available in published reports, such as the Congressional Quarterly's Judicial
Staff Directory, and also on our Federal Circuit website, where biographies of ali of our judges
and a description of our jurisdiction are avalilable 24/7.

Everyone Interested in immigration cases should be able to agree that momentous
policy issues are assoclated with the Chairman’s Mark, including Sections 701 and 707.
Everyone should also be able to agree that useful advice to your Committee on these issues
can not be founded on mischaracterizations or inaccurate facts. Whether or not Congress
ultimately decides to consalidate immigration appeals in the Federal Circuit is its cholce to make
based on the advice and input it receives. Howaver, those who seek to analyze and criticize the
Chalrman’s Mark shouild first meet their obligation to get the facts straight.

wfgmﬂ 7wl

cc: Members, Senate Compmittee on the Judiciary
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Statement of Jon O. Newman, United States Circuit Judge,
Second Circuit Court of Appeals,
before the Senate Committee on the Judiciary
April 3, 2006

Mr. Chairman, Senator Leahy, and members of the Committee: My
name is Jon O. Newman. I am a United States Circuit Judge, serving
on the United States Court of Appeals for the Second Circuit. T
have served on that Court for 27 years and previously served as a
United States District Judge in the District of Connecticut for
seven and one-half years.

First, I want to thank you for the opportunity to appear
before you today to discuss the pending proposals concerning the
adjudication of immigration cases. There are several specific
points to be made, but my basic contention is that it would be a
serious mistake to remove the existing jurisdiction of the regional
courts of appeals to review decisions of the Board of Immigration
Appeals ("BIA") and place that jurisdiction in the Court of Appeals
for the Federal Circuit.

1. The Issues Raised by Moving Immigration Cases to the
Federal Circuit.

The pending provisions to move such jurisdiction to the
Federal Circuit raise two distinct issues, which deserve separate
consideration. The first issue ig whether appeals from the BIA
should be centralized in one court. If centralization is thought
desirable, the second issue is which court should be used to

adjudicate such appeals.



148

2. Centralization Is Not Required to Achieve Uniformity.

The traditional arguments for centralizing a class of appeals
in one court do not apply to immigration cases. One argument for
centralizing appeals in one court is to secure increased uniformity
of decisions. It was the disparity of results among the regional
courts of appeals in patent cases that led to the creation of the
Court of Appeals for the Federal Circuit. Congress sought to end
the rampant forum-shopping by litigants trying to bring their cases
in circuits perceived as either pro patent or anti patent. Patent
lawyers had easy opportunities to choose virtually any forum in the
country for their cases. Appeals from BIA decisions arise in an
entirely different context. In the first place, there 1is not
rampant forum-shopping in immigration cases; these case may be
brought generally only in the jurisdiction where the alien entered
or resides. Furthermore, the circuits are not perceived as either
pro alien or anti alien. The few issues on which the circuits have
divided concerning interpretation of immigration statutes provide
the Supreme Court with a useful airing of close guestions of law,
and also afford Congress an opportunity to respond to statutory
conflicts as they arise.

But the more important difference between the immigration and
the patent context is that the typical issue in an immigration case
is whether the testimony of an applicant for asylum is to be
believed, and for a reviewing court, the issue is whether a finding
by an individual Immigration Judge {("IJ") that the witness lacks

credibility is supported by substantial evidence. On that
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recurring issue, it is not surprising that there is not unitormity,
but it is illusory to think that centralization of immigration
appeals will achieve uniformity with respect to credibility
decisions on such fact-intensive matters. It would be equally
illusory to suggest that review of all findings of fact by district
judges should be centralized in one specialized court to achieve
uniformity of outcomes.

3. Centralization is not Required Because of Caseload Volume.

Another argument for centralizing immigration appeals in one
court 1is that the regional courts of appeals are currently
overburdened with BIA appeals. We surely are overburdened,
especially the Second and Ninth Circuits, which have experienced
the major share of the increase in filings. I have little doubt
that many judges of the regional courts of appeal would tell you
that they would be delighted to be rid of these cases. But the
personal preference of judges is not a legitimate basis for
formulating public policy concerning the structure of appellate
jurisdiction. We serve to adjudicate the cases that are
appropriately placed within our jurisdiction, not just the cases we
would prefer to hear.

In fact, the courts of appeals, especially the Second and
Ninth Circuits, are making substantial progress in disposing of the
enormous flood of cases that started coming to us two years ago.
They came, as you know, because of a decision within the Department
of Justice to have the BIA substantially clear its backlog. The

BIA responded by deciding thousands of cases within a matter of
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months, often by one-line orders of affirmance. The Courts of
Appeals had no choice but to handle that sudden influx as best they
could. Both the Second and Ninth Circuits are making significant
progress in reducing the backlogs that were thrust upon them. In
the Second Circuit, we have adopted special new procedures to
expedite the decision of cases involving denial of asylum claims.
In addition to our regular court calendar, we are assigning 48
appeals of asylum cases each week to four panels of three judges.
1f our current rate of progress continues, we expect to eliminate
our backlog in less than three years. The flood of immigration
appeals will be handled far more expeditiously by leaving them
distributed among the regional courts of appeals, rather than
centralizing these thousands of cases in just one appellate court.

4. If Centralization Is Desired, the Federal Circuit Is Not
the Appropriate Forum.

1f, despite the arguments just made, it is thought desirable
to centralize immigration appeals in one appellate court, the
Federal Circuit is not the appropriate court. The Federal Circuit
is a specialized court hearing primarily appeals involving patents,
claims against the government, and government employee personnel
issues. The issue of using a specialized court for certain classes
of appeals has been a controversial matter for decades. In
general, the Nation has been well sérved by leaving the vast
majority of appeals within the jurisdiction of the regional courts
of appeals, on which serve a talented cadre of men and women

selected in large part for the broad range of their experience.
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There may be a good argument for placing some categories of appeals
in a specialized court, as 1is currently done with all patent
appeals going to the Court of Appeals for the Federal Circuit. But
never in our Nation's history have we segregated in a specialized
court cases involving personal liberties and human rights.

I do not question in any way the competence of the
distinguished judges who serve on the Federal Circuit. But the
fact is that most of them were selected, quite appropriately, for
their expertise in patent law or other technical fields. As a
group, these judges do not have the broad range of experiences that
characterizes the judges of the regional courts of appeals.
Moreover, although the Immigration and Nationality Act i1s a highly
technical statute, most of the appeals from decisions of the BIA do
not involve interpretations of that statute. Instead, the vast
majority of cases now coming to the regional courts of appeals
involve the issue of whether the decision of the BIA or that of an
IJ is supported by substantial evidence, and in most of those
cases, that issue turns on whether substantial evidence supports
the IJ's finding that an asylum applicant's testimony is not
credible. The regional courts of appeals have regularly been
reviewing administrative agency decisions to determine if the
rulings are supported by substantial evidence, and they have
regularly been reviewing the findings of district judges to make
the similar decision as to whether those findings are clearly
erroneous. By contrast, patent cases rarely turn on issues of

credibility. Thus, although the Federal Circuit no doubt could

5
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adjudicate BIA appeals if assigned that role, such jurisdiction
would be substantially foreign to the tasks they now perform,
whereas it is within the mainstream of what the regional courts of
appeals regularly do.

§. Centralizing Immigration Appeals in the Federal Circuit
Would Overburden that Court.

Placing all of these cases in the Federal Circuit would place
an intolerable burden on that Court. Judge Richard Posner has
provided you with the statistics concerning the burden each judge
of the Federal Circuit would have to bear. Even if the argument
for placement of these cases in a centralized court were
substantial, it would not be sound judicial administration policy
to place such a massive volume of cases into a court of 12 members
or even the 15 members called for under the pending proposal.

6. Centralization Can Better Be Achieved by Creating a -
Specialized Court Manned by Currently Serving Circuit Judges.

If Congress is determined to remove these cases from the
regional courts of appeals and centralize them somewhere, I urge
you not to place them in the Federal Circuit, but instead to
consider creating a new specialized court manned by currently
sitting judges selected from the regional courts of appeals.

This approach would follow the model previously used in at
least two other contexts--the so-called FISA Court and what was
formerly known as the TECA Court. At the present time, Congress
has authorized the Chief Justice toc name eleven district judges for

temporary assignment to the special court authorized to issue

6
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warrants for electronic surveillance involving foreign
intelligence, 50 U.S8.C. § 1803{(a), plus three district or circuit
judges for temporary assignment to the special court authorized to
review denials of surveillance warrants, id. § 1803(b). Some years
ago, Congress authorized the Chief Justice to appoint district and
circuit judges to the Temporary Emergency Court of Appeals to hear
appeals from district court decisions arising under the Economic
Stabilization Act. The model of a temporary court composed of
sitting federal judges was also proposed in 1983 by former Chief
Justice Warren Burger in his State of the Judiciary address as a
device to resolve intercircuit conflicts among the courts of
appeals.

Following these models, Congress could implement a system of
centralized review of BIA decisions by creating a special court,
manned by currently sitting circuit judges. These judges could be
selected from all the circuits either at random or by appointment
of the Chief Justice.

I remain opposed to routing all immigration cases to any
centralized court, but a centralized court drawn from the personnel
of the existing courts of appeals would be far preferable to
sending all such cases to the Federal Circuit. It would use the
experience of generalist judges. It would also permit flexibility
in the number of judges assigned to the task, with the number
fluctuating to correspond to the ebb and flow of the caseload,
rather than fixed at an arbitrary number, such as the three new

judges proposed for the Federal Circuit.

7
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7. The Proposed Certificate of Reviewability Requirement is
Ill-Advised.

Apart from the issue of ending all immigration appeals to the
Federal Circuit, one seriously flawed aspect of the pending
proposal is the use of a certificate of reviewability, issued by
just one judge, as a condition of obtaining review on the merits of
any appeal. Perhaps this idea was borrowed from the use of a
certificate of appealability ("COA"), which is now required by 28
U.S.C. §& 2253(c¢), for appeal from the denial of a writ of habeas
corpus to challenge a state court conviction. However, there is a
fundamental difference between the gate-keeping function of a COA
in habeas corpus cases and immigration cases. Habeas cases have
already been considered by the state court counterparts of Article
Three judges through all levels of a state's judicial system and
then by an Article Three federal district judge. By contrast,
immigration cases, prior to review in the courts of appeals, have
been considered only by immigration judges and members of the Board
of Immigration Appeals. It would be an extraordinary step to
authorize one federal circuit judge to cut off all appellate review
of a case involving individual liberty that has not been given the
consideration to be expected from the two- and usually three-tiered
system of a state judicial system, followed by the decision of a
federal district judge.

Furthermore, although Congress has authorized one federal
circuit judge to perform the gate-keeping role for review of a

district court's denial of a petition for habeas corpus, nearly all
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the federal courts of appeals have required three judges to
consider applications for a COA. See, e.q., 2d Cir. R. 27(b).

8. The Provisions for Additional BIA Members and Immigration
Judges Are Urgently Needed.

One component of the pending proposal deserves your
wholehearted support. This is the proposal to expand the number of
judges of the Board of Immigration Appeals and the number of
Immigration Judges. As you know, the BIA, laboring under an
enormous caseload and with a reduction of its membership, has
adopted a so-called streamlined procedure whereby hundreds of
appeals from decisions of IJUs are decided by one judge of the BIA,
usually in a one-line ruling that merely says "Affirmed." The
result has been a serious flaw in the normal working of the
administrative process. When overburdened IJs decide their high
volume of cases hurriedly with oral findings dictated into the
record and then their decisions are affirmed in a one-word ruling,
the courts of appeals often lack the reasoned explication that is
to be expected of a properly functioning administrative process.

Providing an adeqguate number of IJs and BIA members would go a
long way toward improving the quality of the BIA's decisional
process, thereby facilitating appellate court review. It might
even reduce the number of court appeals, once lawyers see that a
carefully reasoned decision of a three-member BIA panel stands
little, if any, chance of being reversed on a further appeal.

I do not share the view of some that the IJs as a group are

doing an inadequate job. Having reviewed a large number of their
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decigsions, I am impressed that most of them are doing extremely
conscientious and competent work. However, I have also noticed
that in a few instances, the hearing conducted by an IJ falls
significantly below the standards expected of a federal hearing
officer, and in some of those instances, the result has nonetheless
been summarily affirmed by a one-member, one-word BIA ruling. A
full complement of BIA members, sufficient to provide three-member
panels for all appeals, would enable the BIA to resume its place as
a professional administrative agency, comparable to the other
agencies of the federal government.

Of course, it will cost money to provide the necessary
complement of IJs and BIA members. But Congress has properly
created a review procedure for important immigration cases such as
asylum claims, and justice for those availing themselves of that
procedure cannot be rationed for lack of adequate funding.

* ok %k ok K
Conclusion

In conclusion, I emphasize that many of these cases involve
serious claims by victims of persecution throughout the world, who
have come here at great risk to themselves and their families,
seeking the protection of our law as refugees. Whether their
claims are meritorious or not, they deserve consideration in a
properly functioning Jjudicial system. A fully staffed
administrative procedure, subject to the current system of review
in the regional courts of appeals, will assure that the standards

for freedom from persecution, mandated by the Congress, are fully

10



157

and fairly implemented. I implore you not to remove these cases
from the regional courts of appeals, an unprecedented move that
would be antithetical to our Nation's traditional insistence on
full judicial consideration of claims involving denial of liberty

in appellate courts of general jurisdiction.

11



158

April 4, 2006

Senator Arlen Specter

Chairman, Senate Committee on the Judiciary
United States Senate

Washington, D.C.

Dear Mr. Chairman:

At yesterday’s hearing before your Committee, the representative
of the Department of Justice, Deputy Assistant Attorney General
Jonathan Cohn, reported a statistic concerning the United States Court
of Appeals for the Second Circuit that is seriously misleading. He
reported that the median interval in the Second Circuit between the
filing of a petition for review from a decision of the Board of
Immigration Appeals until the judgment disposing of that petition was
26.8 months for FY 2005. The Committee should understand that the
principal reason for that delay was the time that our Court waited for
the Department of Justice to file in our Court a certified copy of the
record. In many cases in recent years, the DOJ tocok more than two
years to file the record in this Court, despite repeated requests for
the record from our Clerk’s Office.

Recently, we have finally developed with the DOJ a procedure
whereby records are sent to us electronically, which substantially
avoids the delay in filing records. Moreover, starting last October,
our Court instituted a fast track system, whereby 12 asylum cases are
being submitted to each of four panels of three judges every week, and
these 48 cases per week are generally disposed of within three weeks
of submission to the panel. With the system now in place, our median
disposition time for FY 2006 will be much lower than in previous
years. Unfortunately, one reason we still encounter delays in the
disposition of scme asylum cases is that the Assistant United States
Attorney assigned to write a brief has asked for and received an
extension of time to file the Government’s brief.

The delays in prior years was primarily attributable to the DOJ's
inability to timely file the record on appeal, and not to lack of
expedition on the part of the Second Circuit. I hope this letter
might be included in your hearing record to correct the misimpression
left by Mr. Cohn’s statement.

Sincerely,
s/Jon O. Newman

Jon O. Newman
United States Circuit Judge
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Don't Tamper With the Courts

The debate over immigration in Congress has surfaced quite a few bad ideas. One of them is a proposal that the
Senate is considering to restrict all appeals on immigration cases to a single federal court. Separating immigration
cases out in this way would skew the judicial process against immigrants and diminish the entire court system by

singling out one class of people for inferior treatment. It should have no place in immigration reform.

The growing number of immigration appeals is creating a burden on the federal appeals courts. Senator Arlen
Specter, the Pennsylvania Republican who is chairman of the Judiciary Committee, has proposed routing all of
these appeals, which are now heard by federal appeals courts across the country, to a single court, the United
States Court of Appeals for the Federal Circuit. The Federal Circuit is a little-known court — not to be confused
with the United States Court of Appeals for the District of Columbia — with a limited docket that is heavy in patent

cases.

Judges and law professors have been sharply critical of the proposal, at Senate hearings this week and in letters to
the Senate. They rightly point out that one of the strengths of the federal judicial system is that cases are heard by
judges of general jurisdiction. If the Federal Circuit became the nation’s immigration appeals court, it is likely that

presidents would choose judges for it based on their immigration politics, skewing the court's rulings.

After the criticism of the Federal Circuit proposal, Senator Specter expressed interest in setting up a single
immigration court with judges drawn from appeals courts across the country. That idea is also flawed. Since only a

small number of judges would sit on it, they, too, could be screened for their views about immigration.

Having one court handle all immigration cases is also bad because federal law evolves in large part based on
“eircuit splits,” differences in rulings among appeals courts, which the Supreme Court resolves. A single court that

heard all immigration appeals would have inordinate power to make law in this important area.

‘The best answer to the problem of overburdened appeals courts is overhauling the Board of Immigration Appeals,
which hears the cases first. The board needs more judges, and those judges need to be made to do a better job. If
the Senate took care of this, there would be no need to tamper with, and do permanent damage to, the federal
appeals courts.

Copyright 2006 The New York Times Company

http://www.nytimes.com/2006/04/07/opinion/07fri2. himl?pagewanted=print 41712006
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT
P.0. BOX 193939
SAN FRANCISCO, CALIFORNIA 94119-3939

March 21, 2006

The Honorable Arlen Specter
Chairman, Scnate Judiciary Committcc
United States Senate :
Hart Building, Room 711

Washington, DC 20510

Dear Chairman Specter:

We write to express our concerns regarding Sections 701 and 707 of your
draft bill entitled “Comprchensive Immigration Reform Act 0f 2006.” These
provisions would strip our court, and all other regional federal courts of appeals,
of jurisdiction over immigration appeals from any final agency order or district
court and place cxclusive jurisdiction in the United States Court of Appeals for the
Federal Circuit. This change threatens to take away many immigrants’ ability to
obtain meaningful judicial review before being subjected to a most important
deprivation of liberty—vemoval from this country. We urge you to withdraw these
provisions.

Judges of the Ninth Circuit feel the burden of immigration appeals perhaps
more strongly than any other Circuit Court of Appcals. Last year, thc Ninth
Circuit considered more than six thousand immigration cases—just over haif of all
the immigration appeals filed in Courts of Appcals throughout the country. But no
matter how great the burden of immigration cases on this or any other court, it is
outweighed by the responsibility we have as federal judges to hear these appeals
and to protect the rights of immigrants to due process.

We feel this responsibility in all cases, but particularly in cases in which the
immigration judges, the Board of Immigration Appeals (BIA), and judges of the
Courts of Appeals must determine whether the individual asking for relief will be
sent back to a country in which he or she may meet persecution, torture, or death.
This grave decision requires careful attention and great deliberation. Too often,
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however, we have found that at the level of the agency and the immigration
judges, “the process as it is revealed . . . is one of haste, carelessness and
ineptitude,” Montecino v. INS, 915 F.2d 518, 521 (9th Cir. 1990). Our colleagues
in other Courts of Appeals have been similarly discouraged by the deficiencies in
our current system. See, ¢.g., Benslimane v. Gonzales, 430 F.3d 828, 830 (7th Cir.
2005) (“[T]he adjudication of thesc cases at the administrative level has fallen
below the minimum standards of legal justice.”), Wang v, Attorney General, 423
F.3d 260, 269 (3d Cir. 2005) (“[TThe tone, the tenor, the disparagement, and the
sarcasm of the [immigration judge] seem more appropriate to a court television
show than a federal court proceeding.”); Alarcon-Chavez v. Gonzales, 403 F.3d
343, 346 (5th Cir, 2005) (characterizing the decision of the immigration judge as
“an arbitrary cxercise of judicial fiat at the expense of a powerless alien whom the
| Department of Homeland Security] had alrcady found to have a credible fear of
returning to Cuba”). Criticism comes not only from the judiciary, but from the
Justice Department itself. Attomey General Alberto Gonzales recently expressed
his concern regarding the handling of immigration cases at the administrative
level, describing the conduct of some immigration judges “‘as intemperate or even
abusive” and admonishing members of the Board of Immigration Appeals that
each case must “be reviewed proficiently” and “insist[ing] . . . that each alien be
treated with courtesy and respect.” Memorandum from Attorney General Alberto
Gonzales to Members of the Board of Immigration Appeals (Jan. 9, 2006).

The scope of our review of administrative decistons is limited: We must
defer to the findings of the BIA and the immigration judges, and we are generally
permitted to reverse the BIA only if the evidence compels a contrary conclusion,
Nonctheless, the Courts of Appcals are finding that such reversals are often
required. It is precisely because of the deficiencies at the administrative level that
the proposals in this bill are potentially so damaging. As long as problems of this
magnitude continue at the administrative level, true judicial review in the Courts
of Appeals is al) the more crucial, because in many cascs the appeals process
provides immigrants their first chance at careful, thorough review of their cascs.
Taking these cascs from the Courts of Appeals and placing them all in one Circuit
can deny vital relief to those who need it most: individuals who may face death or
persecution if they are wrongly rcturned to their homcland.

To vest jurisdiction in one court would perhaps not be so damaging if that
court had the capacity to handle the volume and complexity of immigration
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appeals. We fear, however, that the Federal Circuit is entirely unequipped to deal
with all the immigration appcals brought in this country. At present, the Federal
Circuit hears approximately 1500 cases each ycar. To increase the docket by more
than 10,000 cases would result in a serious decline jn the attention given to cach
case, even with the proposcd expansion of the Federal Circuit.

The Federal Circuit is impeded not only by its administrative limitations,
but also by its narrow cxpertise. Immigration law is a complex subject, requiring
exercises of complex statutory interpretation in deciphering the morass of the
relevant and often overlapping statutes and regulations, and some degree of
empathy for the human beings petitioning for relicf. The Federal Circuit has
unparalleled knowledge in arcas such as patent and trademark law, It has no
judicial cxperience with matters of immigration, nor with habeas corpus, civil
rights, or criminal law, issues that are raised in many of the immigration appeals
we hear. Nor is the Federal Circuit prepared to handle complex questions of fifty
states’ criminal laws that inevitably arisc in immigration appeals—not to mention
that any vision of this provision creating uniformity in the application of our
national immigration laws is incvitably undermined by the simple {act that
immigration appeals involve a heavy dosc of state law questions. Moreover,
judges on the Federal Circuit will address the issucs raised in immigration appeals
solely from the perspective of immigration. We benefit not only from the
expertise we have developed in grappling with immigration cases and confronting
the changes m immigration law that have been enacted over the years, but also
trom our adjudication of questions of law in the broad range of cases before us.
Breadth of perspective is a unique and crucial feature of judicial review of agency
decisions, and one that would be rendered obsolcte by Section 701,

The bill further impedes immigrants’ access to real judicial review by
requiring petitioners, under Section 707, to obtain a “certificate of reviewability”
from a single judge of the Federal Circuit within sixty days to secure the appeal.
Failure to receive this certificate within that time period results in an antomatic
dismissal of the case. This provision results in 4 perverse system whereby an
immigrant’s appeal will be dismissed by default unless a single judge chooses to
movc forward on it, If the judge chooses not to act, or simply fails to act, the
petition is denied and any stay is dissolved. Not only would this provision
prohibit many would-be petitioners from ever pursuing their appeals, but the
dismissal of the pctition would be the decision of one judge determining whether
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the appeal was worthy of a hearing, rather than of a three-judge pancl with an
unconditional obligation to decide the petition. This provision would undercut the
ability of immigrants to obtain rcal judicial review.

We are mindful of the need for improvement in our broken immigration
system. How improvement is to be achieved presents complexities that cannot be
helped by a quick fix. It is crucial that persons facing removal from this country
are given the opportunity to appeal the decisions of overworked, understaffed
agencics and (o present their claims to judges with broad experience in deciding
the issues of constitutional law, criminal law, and habeas law that invariably arise
in immigration appeals. We urge you to hold hearings that will allow for more
carcful and thorough consideration of how the judiciary can better handle
immigration appeals. We ask you to consider the severe consequences that would
be wrought by the current proposal.

Sincerely yours,

John T. Noonan, Jr.
United States Circuit Judge

Kim McLane Wardlaw
United States Circuit Judge

cc:  The Honorable Patrick J. Leahy The Honorable Jeft Scssions
The Honorable Orrin G. Hatch The Honorable Russell D. Feingold
The Honorable Edward M. Kennedy The Honorable Lindsey Graham
The Ilonorable Charles E. Grassley The Honorable Charles Schumer
The Honorable Joseph R. Biden, Jr. The Honorable John Cornyn
The Honorable Jon Kyl The Honorablc Richard J. Durbin
The Honorable Herbert Kohl The Honorable Sam Brownback
The Honorable Mike DeWine The Honorable Tom Coburn

The Honorable Dianne Feinstein
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March 15, 2006

United States Senate
Washington, DC 20510

Dear Senator,

On behalf of the more than 750,000 members and activists of People For the American Way, we write to
express serious concerns over measures contained in Senator Specter’s proposal on immigration reform
currently being marked-up in the Senate Judiciary Committee. Although attempting to reform
problematic areas such as family reunification, this bill, as currently drafted, will erode due process
protections and punish hard working individuals, without offering a realistic solution to fixing our broken
immigration system. We strongly urge you to support the thorough, realistic, humane, and enforceable
proposals included in the Secure America and Orderly Immigration Act (8.1033). Introduced by Senators
John McCain (R-AZ) and Edward Kennedy (D-MA), Secure America is true comprehensive immigration
reform legistation that will keep our economy strong, the nation safe, and families united.

Our current immigration system is in chaos. Outdated and unrealistic visa allocations, and rigid arbitrary
caps preventing family reunification, have created an unjust environment which encourages illegal entry
into the U.S. and endangers non-citizens and citizens alike. This enforcement-only system has generated
a record number of deaths in our deserts, exploitation of workers, an extensive cottage industry for fake
documents, and billions of dollars squandered in ineffective enforcement.

Ultimately, this enforcement-only strategy has led to an estimated 12 million undocumented immigrants
in the U.S., living in the shadows of our society, with no opportunity to earn legal status. We
desperately need a new, realistic, balanced approach that recognizes the contributions of hard-
working immigrants and rewards and encourages legality.

However, as currently drafted, Senator Specter’s proposal does not offer that balanced solution. Senator
Specter claims that the immigration proposal he introduced in February 2006 attempts to split the
difference between the various immigration proposals under consideration. Unfortunately, the Specter
proposal fails to include critical provisions of the McCain/Kennedy bill and tilts considerably towards an
unworkable, punitive enforcement bill with no path to earned citizenship for hard-working immigrants
and with serious due process and judicial review concerns.

For example, this proposal would:

o Severely limit judicial review. This bill would limit the judicial review over decisions made by
the Department of Homeland Security (DHS) irrespective of whether the decision is based on
factual or legal errors. Among the types of decisions as to which review would be limited are
decisions to deport an individual or the denial of a citizenship application made by officers in
DHS. Judicial review in these instances affects the most basic of cherished rights we expect in
the U.S. The denial of this review removes a critical check to the potentially overreaching
decisions of the executive branch, decisions that Judge Posner has characterized as having “fallen
below the minimal standards of legal justice.”

i
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Radically alter the current jurisdiction of U.S Courts of Appeals to hear immigration
appeals by funreling all immigration cases to the Federal Circuit. Immigration law is
complex and varied, and pulls from a variety of fields of law, including constitutional law,
criminal law, rules of statutory construction and interpretive presumptions, and habea$ corpus.
Under Article III of the Constitution, Federal judges appointed to the courts of general
jurisdiction are able to obtain the vast and varied experience necessary to fairly mete out justice to
the immigrants who are in the U.S. Senator Specter’s proposal will strip the general Article 11
courts of appellate jurisdiction and funnel all immigration cases to the Court of Appeals for the
Federal Circuit, a specialized court of appeals that primarily hears intellectual property, veterans’
benefits, and other specialized cases. This transfer of approximately 11,000 new immigration
cases each year to the Federal Circuit will also likely overwhelm the court’s docket and risk these
immigration appeals either being delayed or failing to receive the thorough attention necessary.
The proposal would also create a “certificate of reviewability” which would empower a single
judge with the discretion to decide whether an immigration appeal can be heard at all. This
radical shift in jurisdiction will threaten to deny immigrants balanced, thorough, and expeditious
review of their cases, a review that tradition has afforded and justice demands.

Retroactively apply new penalties for immigrants. For the sake of expediency, an individual
who relies on existing definitions and penalties on the books at the time of an incident may plead
guilty to an act that carries no immigration consequences. However, this proposal changes the
rules in the middle of the game and assigns new immigration penalties
retroactively to those crimes. In other words, for immigration purposes, settled expectations on
existing law would become illusory, and the individual could face mandatory detention,
permanent removal and a bar to all relieffor minor indiscretions that carried no such
consequences at the time a plea was entered. This is fundamentally unfair and inconsistent with
the most basic tenets of justice.

Provide for the indefinite detention of immigrants. This proposal would give DHS the power
to detain immigrants for years, even indefinitely, without any meaningful determination that they
pose a danger to the community or are flight risks. This would undermine due process
and effectively overturn the critically important Supreme Court case of Zadvydas v. Davis, which
stands for the principle that under current federal law, people in this country may not be
detained indefinitely at the discretion of the executive branch.

Criminalize immigration status of vulnerable immigrants. This proposal would make felons
out of refugees, asylum seekers, victims of domestic violence or abuse, and trafficking victims.
These vulnerable individuals often have no control over their situation or what documents are
presented to immigration officials on their behalf.

Expand the types of offenses which can be classified as an aggravated felony. Aggravated
felony convictions bring severe penalties, which include mandatory
detention, permanent banishment, denial of judicial review, and ineligibility for any type of
immigration relief. "Aggravated felony" is a term of art in immigration law that increasingly
lacks all connection to the common understanding of that phrase. To qualify as an "aggravated
felony" in the immigration laws the crime need not truly be either "aggravated” or a "felony". It
includes minor state misdemeanors such as shoplifting that often don’t involve a single day of jail
time. Under the bill’s expanded definition of an aggravated felony, for example, an individual
who omits information on histher immigration applications or uses false passports to flee
persecution could now be treated as an aggravated felon.
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In stark contrast to this punitive and unbalanced approach, the McCain/Kennedy Secure America
legislation provides a realistic solution to our immigration crises by providing:

.

Clear legal channels, proper vetting, meaningful protections, and available temporary visas for
future workers and their families to enter the country

Incentives for undocumented immigrants already working and residing in the U.S. to register, pay
a penalty and clear a pathway to earn citizenship

The ability for families to reunite with loved ones on a timely basis by eliminating unrealistic
quotas

Pragmatic enforcement provisions that target smugglers and lawbreaking employers

Programs that allow more immigrants to learn English and prepare for citizenship

America’s need for immigration reform cannot be satisfied by Senator Specter’s partial solution to a
sweeping crisis. We urge you to support the measures included in the McCain/Kennedy comprehensive
immigration reform package to make America safer and stronger.

Sincerely,

SE
. £
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ﬁ 7@@' IR YUETS ¢ B¢
~

Ralph G. Neas Tanya Clay
President Director, Public Policy
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UNITED STATES COURT OF APPEALS
For THE SEVENTH CIRCUIT
219 Soum DEARBECORN STREET
CHICAGD, linois SO804- 1805

CHaMpERS OF TEL.: 31 2-435-58048
RicHARD A. POSNER Fax: 312-435-7548
CireurT Jusee ErMai:
Ri r@ea7 aav

March 15, 2008

VIA FACSIMILE (202/228-0400)

Honorable Richard J. Durbin
United States Senate

832 Dirkseen Senate Building
Washington, D.C. 20510

Dear Senator Durbin:

I am writing in response to your inquiry concerning my views of the judicial-
review provisions of Senator Specter’s proposed “Comprehensive Immigration
Reform Act of 1006.” Senator Specter’s bill is hundreds of pages long and covers 2
wide variety of issues relating to the regulation of immigration. My comments are
limited to two provisions of the bill, sections 701 and 707, which deal with judicial
review of removal (deportation) orders, and to two other sections that deal with the
Immigration Court and the Board of Immigration Appeals (sections 702 and 712).

At present, after a removal order by a judge of the Immigration Court is
affirmed by the Board of Immigration Appeals in the Department of Justice, the
alien can petition for judicial review in the federal court of appeals for the circuit in
which the hearing before the immigration judge was held. As a result of recent
increases in the number of these petitions, the Second and Ninth Circuits have been
swamped with petitions, Other circuits have also experienced increasing filings, but
of lesser magnitude,

Senator Specter’s bill proposes to alleviate the burden on the courts of appeals
in two ways. First (section 701), all petitions for review would have to be filed in the
V.8, Court of Appeals for the Federal Civeuit, in Washington, D.C.; that court would
have exclusive jurisdiction over petitions to review removal orders, and the number
of judgeships on the Federal Circuit would be increased from the present 12 to 15 to
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enable the court to dispose of the petitions (at present, the Federal Circuit has no
jurisdiction over such petitions). Second (section 707 of the bill), all petitions for
removal would initially be referred to just one judge of the Federal Circuit, who
would decide whether the petition had any merit. Only if he decided that it
appeared to have merit would he issue a certificate of reviewability authorizing the
court to review the petition. If he denied the certificate, that would be the end; there
would be no further review of the petition.

Speaking with the greatest respect for Senator Specter's effort to alleviate what
has become a significant burden on particular courts of appeals, I believe that the
proposal in his bill is not a sound solution to the problem, The transfer of
jurisdiction over petitions for review from the twelve regional courts of appeals to
the Federal Circuit would disserve the judiciary and the immigrant community, The
Federal Circuit is a specialized court, focusing particularly on patent cases; I cannot
think of an area of law that is more remote from immigration than patents. No
doubt the judges of the Federal Circuit can become knowledgeable about
immigration law; but they will be overwhelmed by the new caseload. At present,
about 1,500 cases are filed each year in the Federal Circuit, divided among 12
judges, which translates into a caseload of 125 cases per judge. The annual number
of petitions to review removal orders is more than 12,000, which under Senator
Specter's proposal will be divided among 15 judges, or approximately 820 per judge.
The total number of cases (1,500 + 12,000 = 13,500) pez judge would be about 900.
That would be an unsupportable load.

The provision for certificates of reviewability will reduce the burden somewhat,
as one judge rather than three judges will be reviewing most cases. But the
provision is independently undesirable, because workload pressure will prevent the
judges from giving more than cursory attention to the petitions. Certificates of
reviewability will be denied in many cases in which the petition has merit.

It is tempting to suppose that most. petitions for review are frivolous, designed
only to postpone the inevitable day of removal. The experience of my court has been
different, In a recent opinion that I wrote for a unanimous panel, I noted that in the
preceding year my court (the Seventh Circuit) had reversed 40 percent of the
petitions for review that we had decided on the merits. Benslimane v. Gonzales, 430
F.3d 828 (7th Cir. 2005).

The higher the reversal rate, the more petitions for review are filed. Only by
bringing down the reversal rate can the flood of petitions be staunched. The reversal
rate can be brought down only by more effective filtering by the Board of
Immigration Appeals, to which appeala from removal orders go in the first instance.
If the Board was consistent in reversing erroneous orders, many fewer petitions for
review would be filed in the courts. The number would be less because many of the
meritorious cases would already have been resolved in the immigrant’s favor by the
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Board, because the reasons for affirming the immigration judge in those cases that
were affirmed would be explained in full, and because the immigration bar would
know that since the Board was filtering out the meritorious cases and giving good
explanations when it affirmed a removal order, there was little chance that the
Board would be reversed by the court when the Board decided that a case was not
meritorious. The Board's problem is that it is overwhelmed by appeals and thus
cannot do an effective filtering job. Its 11 judges receive almost 43,000 appeals a
year, or almost 4,000 per member—a crushing workload.

In another provision of Senator Specter's bill (section 712), the number of
members of the BIA is set at 15. This is a step in the right direction, but it does not
go far enough. Fifteen board members cannot handle the appeal load; 48,000
appeals divided by 15 equals almost 3,000 appeals per member. For that matter, the
immigration judges, whom the Board reviews, are overwhelmed too (215 judges
handle some 300,000 removal cases a year), which is a principal reason why so
many of their decisions are erroneous, and the bill would increase the number of
immigration judges by less than 10 percent (section 702(b)(3)(A).

The only just and effective way of alleviating the burden of immigration
appeals on the federal courts of appeals is by greatly aupmenting the decisional
capacity of the Immigration Court and the Board of Immigration Appeals. That
should be the focus of reform focused on judicial review of removal orders.
Funneling all pstitions for judicial review of such orders to the Federal Cireuit and
authorizing single judges of that court to deny petitions without further review are
neither just nor effective solutions.

Very truly yours,

24 b fo

ichard A. Posner
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March 15, 2006

The Honorable Arlen Specter
Chairman, Senate Judiciary Committee
United States Senate

Hart Building, 711

Washington, DC 20510

Dear Chairman Specter:

We are retired judges of the Courts of Appeals who write to express our deep concern
about a provision in the Chairman’s Mark of the “Comprehensive Immigration Reform Act of
2006” that would direct all immigration appeals to the United States Court of Appeals for the
Federal Circuit and eliminate the role of the regional courts of appeals in such cases. While we
understand the need for grappling with what is perceived as a caseload crisis in some federal
courts of appeals, we believe that it is unwarranted to take such a radical step without careful
scrutiny and study. While some of the reforms you propose in the administrative review process
may relieve some of caseload pressures that courts currently face, the concentration of ail
appeals in immigration appeals in a specialized court in Washington is not likely to do anything
to alleviate caseload pressures.

Our principal concern is that the proposal is at odds with the Federal Judicial System’s
long-standing strong presumption in favor of the use of Article IIl appellate courts of general
jurisdiction. We believe that this tradition should not be departed from without serious
deliberation and substantial justification. As former appellate judges, we value and endorse the
longstanding view that judges benefit from an immersion in many different bodies of the law.
We believe that immigration appeals raise of an array of issues, the consideration of which is
enhanced by exposure to those issues in other types of cases. For example, immigration appeals
may concern broad questions of constitutional law, due process, equal protection, human rights
conditions in foreign countries, criminal law, family law, administrative law, rules of statutory
interpretation and habeas corpus. The Federal Circuit’s current specialized docket does not
inchude the generalist menu of issues that are so integral to the adjudication of immigration cases.

it also appears that moving all new immigration appeals to the Federal Circuit would add
more than 11,000 cases to its docket annually and would present many daunting challenges. For
example, the court would be confronted with the need to establish precedents in many areas of
immigration law, would need to consider cases previously remanded under the law of the
regional courts of appeals, would be confronted with potentially conflicting circuit standards,
would need to establish procedures and staff for processing the volume of cases, and would need
to master the intricacies of immigration law and related matters. There is a substantial risk that
these demands will result in great cost, delay and confusion.

'
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We also believe it is premature to enact Section 701 before the kinds of changes to the
Board of Immigration Appeals envisioned by the Chairman’s Mark of the Comprehensive
Immigration Reform Act of 2006 are enacted. Much of the recent increase in immigration
appeals appears to be attributable to the changes in the Board of Immigration Appeals (“BIA”)
adopted in 2002. As a result, the size of the Board was dramatically reduced and the current
“affirmance without opinion” process was adopted. The Chairman’s Mark of the Bill includes
provisions designed to improve the quality of administrative decision-making and to require
reasoned decisions by the BIA, and to improve the quality and training of Immigration Judges.!
We urge that these changes be given a chance to work before the presumption in favor of
generalized courts is abandoned.

Finally, we also note concern that the proposal to create a new “certificate of
reviewability” system for immigration appeals warrants further study. Under the provision,
Section 707 of the Chairman’s Mark of the Bill, a single judge would function as gatekeeper in
every case and be required to render a decision under a 60-day deadline. Given Section 707’s
potential to erode access to judicial review, we urge that it be withdrawn for further study.

For all these reasons, we urge that sections 701 and 707 be deleted until they can be
subjected to appropriate hearings at which judges and other experts can express their views and
until an adequate assessment can be made of the costs and benefits of placing all immigration
appeals into a single specialized appellate court.

We understand that this legislation is proceeding under a tight time-schedule. Thus we
five write now, expecting that other retired Court of Appeals judges will express similar views
later.

Respectfully,

/s/ John J. Gibbons
/s/ George C. Pratt
/s/ H. Lee Sarokin
/s/ Patricia M. Wald
/s/ William A. Norris

cc:  Members of the Judiciary Committee

! Notably, Attorney General Gonzalez also recently announced a comprehensive review
of the immigration judges to respond to concerns about the conduct of some judges.
Memorandum from the Attorney General to Immigration Judges dated January 9, 2006. The
Attorney General stated that “there are some [judges] whose conduct can aptly be described as
intemperate or even abusive and whose work must improve.”

© #1067469 v1
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United States Senate
Committee on the Judiciary

Hearing on:
"Immigration”

Monday, April 3, 2006, at 10:00 a.m.
Senator Dirksen Office Building
Dirksen 226
Washington, D.C. 20510

Written Testimony of
John M. Roll
United States District Judge
District of Arizona
Evo A. DeConcini U.S. Courthouse
405 W. Congress, Suite 5190
Tucson, Arizona 85701-5053
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INTRODUCTION

I enthusiasticaily support the concept of all appeals from the Board of Immigration
Appeals ("BIA") being consolidated in the Federal Circuit Court of Appeals. Consolidation
of BIA appeals in the Federal Circuit would result in national standards being applied in
these cases. It would also benefit the Ninth Circuit, which presently has over 6,500 BIA
appeals on its docket.

HAVING BIA CASES HEARD BY A SINGLE CIRCUIT COURT IS SOUND POLICY

Currently, Board of Immigration Appeals (BIA) cases are heard by a number of
federal circuit courts, with the largest proportion heard by the Ninth Circuit.

It has been proposed that BIA appeals be consolidated for review by the Federal
Circuit Court of Appeals.

If these appeals were to be referred to the Federal Circuit for consideration, a more
uniform national case law would likely develop in this area.

Consolidating all immigration appeals before the United States Court of Appeals for
the Federal Circuit will produce a level of consistency and uniformity currently absent in the
way federal appellate courts approach immigration appeals. Given the enormous volume of
immigration appeals currently pending before the circuit courts, we cannot continue to allow
cases to be resolved under different standards of review, or different interpretations of the
substantive law.

For example, depending on your geographic location, there are varying levels of
deference given to an Immigration Judge’s finding of fact and adverse credibility
determination. There are currently over 12,000 immigration appeals pending before the
federal circuit courts; an immigration judge’s finding of fact in one geographic location
should not be reviewed with a different standard than an immigration judge’s finding of fact
in another geographic location. This problem was highlighted in the Ninth Circuit case,
Kaur v. Ashcroft, 379 F.3d 876 (Sth Cir. 2004) (Tallman, J., dissenting). Another more
substantive example would be to look at the law regarding the retroactive application of
§ 241(a)(5) of the Immigration and Nationality Act (“INA™), 8 U.S.C. § 1231(a)(5). Section
241(a)(5) is the reinstatement provision of the INA; it provides that a prior order of removal
may be reinstated against an alien who has illegally re-entered the United States. It also bars
such alien from applying for any form of relief under Chapter 12 of Title 8. Seven circuits,
including the First, Third, Fourth, Fifth, Eighth, Tenth, and Eleventh, have all held that

1
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§ 241(a)(5) applies retroactively, thereby allowing the government to reinstate a prior
deportation and exclusion order of aliens who happened to unlawfully reenter the United
States before the enactment of the Illegal Immigration Reform and Immigrant Responsibility
Actof 1996. In comparison, both the Ninth and the Sixth Circuits have held that § 241(a)(5)
does not apply retroactively.

Finally, there is another important issue that has raised differing views among the
circuits. This issue is whether an alien-parent, who does not personally have a well-founded
fear of persecution, may derivatively seek asylum based on the possible persecution of the
alien’s United States-citizen child. The Seventh Circuit, in Oforji v. Asheroft, 354 F.3d 609
(7th Cir. 2003), denied such a claim. Nevertheless, under Ninth Circuit case law, there is
support for such an argument. See Abebe v. Gonzales, 432 F.3d 1037 (9th Cir. 2005);
Tchoukhrova v. Gonzales, 404 F.3d 1181 (9th Cir. 2005).

Adjudicating immigration appeals before one court will strengthen jurisprudence in
this area of the law and produce consistent standards applied uniformly nationwide.

Furthermore, the Federal Circuit would unquestionably soon have an expertise in
addressing these appeals, unmatched by any other circuit.

Depending upon whether all pending BIA appeals are transferred to the Federal
Circuit or only future BIA appeals, the impact on the two circuits with the largest number of
BIA appeals would be quite apparent. For example, the Ninth Circuit has over 6,500 BIA
appeals currently pending before it. The Second Circuit Court of Appeals has another 2,000
BIA appeals on its docket.

Although some opposition to this proposal has been based on the argument that the
Federal Circuit, in Washington, D.C., is inaccessible to litigants and attorneys, the Federal
Circuit can sit at any location in the United States where any of the various circuit courts are
authorized to sit. 28 U.S.C.§ 48. Federal Circuit panels could sit regularly in the busiest
cities.

The Ninth Circuit Court of Appeals copes with the enormous number of BIA appeals
through the use of staff attorneys. Certainly the Federal Circuit could utilize similar

resources.

Obviously, additional judgeships would be needed for the Federal Circuit. No
referral of BIA cases should commence until such judgeships are provided for.

In addition to such consolidation serving sound public policy, another important
benefit would be derived therefrom. The Ninth Circuit Court of Appeals, which is currently

2
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suffering from a staggering caseload, would benefit by the removal of BIA appeals from its
docket.

THE CONSOLIDATION OF BIA APPEALS IN THE FEDERAL CIRCUIT WOULD
GIVE THE NINTH CIRCUIT MUCH RELIEF

It is undeniable that the Ninth Circuit's population and caseload are vastly
disproportionate to those of all other circuits.

Caseload.

The Ninth Circuit currently has pending nearly 17,000 appeals. Although the Ninth
Circuit is but 1 of 12 geographical federal circuit courts, it has 28% of all pending federal
appeals. (See Attachment A).

Consolidation of BIA appeals in the Federal Circuit, including pending cases, would
reduce the Ninth Circuit's caseload by over 6,500 cases.

At the end of September 2005, there were 6,583 filed appeals from the Board of
Immigration Appeals in the Ninth Circuit out of a total of over 16,000 filed appeals. (See
Attachment B). Ifthe Ninth Circuit were to schedule oral argument for these appeals as they
are filed, it would overwhelm the circuit and cause needless delay in other important pending
appeals. Direct criminal and habeas corpus claims in which the petitioner is imprisoned are
time sensitive matters that also require efficient resolution. Appeals of preliminary
injunctions also must be handled in an expedited manner. The Ninth Circuit is running out
of resources to effectively handle over half the immigration appeals of this nation while still
providing prompt and just adjudication of the cases which make up the rest of its docket.
Transferring BIA appeals to the Federal Circuit would not only allow these immigration
appeals to be more effectively and efficiently resolved, but it would free the Ninth Circuit
to concentrate on appeals in other matters where delay also jeopardizes the rights and
freedom of parties to those appeals.

Decisional Time.

According to the latest statistics from the Administrative Office of the U.S. Courts,
unquestionably as a result of the enormous caseload, the Ninth Circuit is now dead last in
decisional time, when measured from the time of filing of notice of appeal to disposition.
This is, of course, the only time period of importance to litigants. The Ninth Circuit is 2
months slower than the next slowest circuit in decisional time using this measurement. (See

3



176

Attachment C).

Population.

The Ninth Circuit presently contains over 58 million people. This represents one-
fifth of the population of the United States. The Ninth Circuit has 27 million more people
than the next largest circuit. (See Attachment D). This vast population unquestionably
contributes to the Ninth Circuit's disproportionate caseload.

Judgeships.

Because of the confluence of an enormous circuit population and circuit caseload, the
current Ninth Circuit has 28 authorized active circuit judgeships and is in need of at least 7
more. The next largest circuit has 17 active circuit judgeships; the average circuit has less
than 13 active circuit judgeships.

With 7 more authorized active circuit judgeships, the Ninth Circuit would have twice
as many judgeships as the next largest circuit and nearly three times as many judgeships as
most other circuits.

Limited en banc.

Because the Ninth Circuit has so many judges, it, alone of all federal circuits, must
sit en banc with fewer than all active circuit judges. Until this year, 11 active circuit judges
participated in "limited" or "mini-" en banc hearings. When the Commission on Structural
Alternatives for the Federal Courts of Appeals ("White Report") was issued on December 18,
1998, it commented that few en banc cases were closely decided. (White Report, at 35).
However, that is certainly no longer the case. Since the White Report was issued, more than
1/3 of all Ninth Circuit en banc decisions have been by 6-5 or 7-4 margins.

The recent change in Ninth Circuit rule, resulting in 15 active circuit judges now
sitting "en banc," is still 13 less than the number of authorized active circuit judges for the
Ninth Circuit. Former U.S. Supreme Court Justice Sandra Day O'Connor wrote to the White
Commission in 1998 that an en banc hearing with less than all active circuit judges
participating could not serve the purpose of a full en banc hearing. (See Attachment E).
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Reversals by Supreme Court.

In 1998, U.S. Supreme Court Justice Antonin Scalia wrote to the White Commission,
pointing out that the Ninth Circuit is the most reversed circuit and the most unanimously
reversed circuit. (See Attachment F).

Since the White Report was issued, the Ninth Circuit has continued to be the most
reversed circuit. Perhaps even more strikingly, since the White Report was issued, the Ninth
Circuit has been unanimously reversed nearly 60 times. (See Attachment G). Most of these
cases were never heard en banc by the Ninth Circuit.

Post-White Report increase in population and caseload.

While the Ninth Circuit now has nearly 17,000 pending appeals and decides the law
for a population of 58 million people, when the White Report was issued in 1998, the Ninth
Circuit's caseload was about 8,600 appeals and the population in the Ninth Circuit was
51,453,880. (White Report, at 27, 32).

CONCLUSION
At the present time, public policy commends a consolidation of BIA appeals in the

Federal Circuit. Thank you for the opportunity to present my comments to you regarding
these very important measures.
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CHIEF JUDGE 401 W. WASHINGTON 8T, SPC 54
UNITED STATES COURT OF APPEALS PHOENIX, AZ 850032156
FOR THE NINTH CIRCUIT 1602) 322-7320
FAX: {602) 322-7329
March 31, 2006

The Honorable Arlen Specter

Chair, Scnatc Judiciary Committee

711 Hart Building

Washington, D.C. 20510
via facsimile 202-228-1229

The Honorable Patrick J. Leahy

" Ranking Member, Senate Judiciary Committee
433 Russell Senate Office Building
Washington, DC 20510
via facsimile 202-224-3479

Re: Senate Judiciary Commitiee Hearing
April 3, 2006, “Immigration”

Dear Chairman Specter and Senator Leahy:

T write to express concerns about Chapter 7 of the “Comprehensive Immigration Reform
Act of 2006" which is the subject of a hearing before your Committee on Monday, April 3, 2006.
1 also write with respect to constructive portions in the bill that would provide much needed
resources to the immigration courts and related agencies.

{ regret that my judicial duties prevent me from appearing in person. This letter is written
in tay individual capacity. Neither our Court of Appeals nor our Ninth Circuit Judicial Council
has had an opportunity to discuss these issues in depth and neither has taken an institutional
position. The Judicial Conference of the United States has, however, recently addressed Chapter
7 and its expressed opposition to placing immigration appeals in a specialized Article OT court.
‘The JCUS Committee on State - Federal Jurisdiction is chaired ably by District Judge Howard
McKibben of Nevada. As the JCUS points out, in its letter of March 23, 2006, “the Judicial
Conference has generally been opposed to concentrating appeliate review of administrative
agencies in decisions of Article I Courts in a single Article LI Court, and has preferred dispersed
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Senators Specter and Leahy March 31, 2006 2
Re: Senate Judiciary Committee Hearing April 3, 2006, “Immigration”

review in the Courts of Appeal for the respective geographic circuits.” The letter goes on to
point out that such a preference “reflects both a concern regarding the docket pressure that
consolidation would place on a single court and a recognition that individual litigants may be
unfairly burdened by a system of exclusive review in a distant tribunal” [ agree with these views.

The Ninth Circuit, along with the Second Circuit, has been particularly hard hit by the
sheer increase in numbers of appcals from the Board of Immigration appeals over the last fow
years. Qur own numbers have gone from approximately 900 immigration appeals in 2001 to more
than 6500 in 2005, an increasc of about 700 percent. The percentage increase in the Second
Circuit has been even higher, and Chief Judge Walker and | have talked together frequently on
this subject.

Scction 701 ofthe bill, at first blush, may sccm attractive in that it would appear to reduce
the Ninth Circuit’s caseload significantly and allow our judges more time to handle the other
appeals that come beforc us. As Judge Walker so ahl'y pointed out in his letter of March 23,
2006, the problems facing the Second and Ninth Circuits in particular, represent only one aspect
of the overall prablem, and may well be caused by dysfunction at the earlier stages of the process.

Additional resources are sorely nceded at the Immigration Courts, the Board of
Immigration Appeals, the Office of Immigration Litigation, and the Executive Office of
Tramigration Review. Section 702 of the bill recognizes this nced and allocates additional
resources for the Department of Homeland Security, the Department of Justice Offices of
Immigration Litigation and United States Attorneys, and increases the number of immigration
judges by fifty, Section 712 increases the number of members of the Board of Immigration
Appeals to fifteen. How these mumbers were derived at is not clesr to me and I do have some
question of whether 15 members of the Board of Immigration Appeals are suficient to provide an
adequate level of adminigtrative review in the more than 40,000 cases that come before it.

As you know, the Attorney General of the United States has recently undertaken a
comprehensive review of the Immigration Courts system. That review is to “include the quality of
work as well as the manner in which it is performed and encompass both the Immigration Court
and the Board of Immigration Appeals.” (January 9, 2006 memorandum from the Attorney
General to the members of the Board of Immigration of Appeals and the Immigration Judges).
Tudges of our court met approximately ten days ago with representatives of the Department of
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Justice who have been tasked by the Attorney General to do this review.  Although much of the
discussion centered around deficiencies in the level of administrative review currently provided by
the BIA, we also discussed, as an alternative to Justice Department review of TJ decisions, the
creation of an Article I court for immigration appeals, with an eventual review of its decisions in
the regional circuits. The Tax Court provides a mode! for this approach. Another suggestion was
the creation of an Immigration Appellate Pane! based along the lines of Bankruptcy Appellate
Panels.

To depart so drastically and so abruptly from well accepted principles of federal
jurisdiction slong the lines proposed in Section 701 would undoubtedly create new and different
problems for the federal judicial system. It would also contradict long-standing judicial
conference policies that have worked well. I respectfully suggest that this is an area in which all
three branches of government have an important stake, and that your Commitiee await the
recommendations of the Attorney General of the United States before adopting any definitive
alteration of federal jurisdictional policy.

T also urge for your consideration the March 21, 2006 letter of Circuit Judges John T.
Noonan and Kim McLane Wardlaw, of our Court. It contains a very thoughtful consideration of
these issues.  Again, 1 regret my inability to appear at the hearing because of my court schedule.
T would be happy to discuss these matter further with you or your staff.

Sincercly,

NS ifme™

Mary’M. Schroeder
Chief Judge
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fAnited States Court of Appeals
for the Ninth Eircnit
P.0. Box 31478
Bifiings, Montana 59107-1478

Chambers of

SIDNEY R. THOMAS March 31, 2006 TEL: (406) 657-5350
United States Circuit Judge . FAX: (406) 657-5949

The Honorable Arlen Specter
Chair, Senate Judiciary Committee
711 Hart Building -

Washington, D.C. 20510

The Honorable Patrick J. Leahy

Ranking Member, Senate Judiciary Committce
433 Russell Sénate Office Building
Washington, DC 20510

Re: Comprehensive Immigration Reform Act of 2006
Dear Chairman Specter and Senator Leahy:

I write in copnection with the proposal pending before the Senate Judiciary
Covnmittee to designate the Court of Appeals for the Federal Circuit as the only
court authorized to hear petitions for review of final orders of removal in
immigration cases. I'speak only for myself, and not for our Court. 1urge the
Committee not to adopt such a proposal, but rather to establish a commission to
study the entire immigration adjudication system.

Vesting the Federal Circuit Court of Appeals with exclusive jurisdiction over
jmmigration cases would have a profound effect on entire judicial system. Under
current staffing formulas, it would require the addition of almost 200 employees to
the Federal Circuit and would require the lease or construction of a massive new
facility. Further, the addition of such an enormous caseload would adversely affect
the Federal Circuit’s adjudication of its present workload, especially patent cases.
Careful study is required before making-such-an enormous structural change.
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First, more accurate information is needed to determine the probable appellate
caseload. The well known increase in the appellate immigration caseload has been
offered as one of the primary justifications for the jurisdiction transfer. However,
whether the increase in caseload is teroporary or not remains open to question. The
surge in volume of immigration appeals was caused primarily by the Attorney
General’s decision to clear the 56,000 case backlog before the Board of
Immigration Appeals in a period of a few months. The BIA has reported that it is
has reduced its backlog to 29,000 cases, indicating that, while the couwrts can expect
continued volume for the next several years, the volume of immigration cases should
decrease as the BIA becomes current in its case processing. Recent statistics bear
this out. The rate of filing of petitions for review of the decisions of BIA has been
declining. For example, the Second Circuit Court of Appeals has noticed a 9%
decrease in petitions for review this year. The Real ID Act may also have an effect
in decreasing immigration caseload. The fact that imnuigration caseload is likely to
decrease seems probable. ;

In short, one cannot predict with any assurance that the large spikes in
immigration volume will continue over the next decade. More careful analysis is
required to ascertain the level to which immigration caseload will ultimately
stabilize before making any decisions on whether to make significant structural
alterations. ~

Second, careful thought must be given to the most effective structural design,
In the Ninth Circuit, we have discovered that the best case management of this
specialized area is through intensive staff review, prior to judicial involvement. The
reason is that imiigration relief is procedurally complex. Many petitioners fail to
comply with procedural requirements; and many others file petitions over which the
court of appeals lacks jurisdiction. The current statistics in our Circuit indicate that
well over 80% of the immigration petitions for review are resolved through
centralized staff review. Less than 20% of the cases are ultimately presented to
Ninth Circuit judges during the normal oral argument calendars. This statistic
underscores the critical function of experienced and sophisticated court staff in
handling these cases, and the implementation of a well-designed structure for
administering the appeals. The Federal Circuit is not equipped for this major
undertaking at present and study is required to make sure that the processing delays
and other procedural problems in immigration cases are not compounded by the
inplementation df a poorly-designed processing system: '

2-
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Third, transferring appellate jurisdiction does not solve the basic infirmities of
the present system. The key problems are not with federal appellate court
adjudication, but with the administrative structure. Reorganization of the
administrative adjudication process would solve many of the present problems and,
in all probability, reduce the number of cases on appeal significantly.

Finally, adding 12,000 new immigration cases to the Federal Circuit docket
would inevitably have a deleterious effect on the other cases committed to its
jurisdiction. Delays in patent adjudication would have a chilling effect on the
development of our vital technologics and innovation. Before proceeding with a
major restructuring of the business of the Federal Circuit, careful study should be
made on the probable effect of such a transfer on the other cases on its docket.

The stakes are quite high. Any structural change will affect the judiciary for
decades. Before proceeding with any precipitous jurisdictional change that well
could have a calamitous effect on the effective adjudication of immigration cases
and patent cases, I urge the Committee to authorize and cstablish a study
commission to examine the entire system of adjudication of immigration cases.

I thank the Conmaittee for its consideration of these matters.
Sincerely,

Al

Sidney R. Thomas
United States Circuit Judge

3.
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Statement of Chief Judge John M. Walker, Jr.

Of the United States Court of Appeals for the Second Circuit to
the Senate Judiciary Committee

April 3, 2006

Chairman Specter, Senator Leahy, and members of the
Judiciary Committee, I thank you for the opportunity to appear
before you today. The United States Court of Appeals for the
Second Circuit, of which I am the Chief Judge, has federal
appellate jurisdiction from district courts and administrative
;gencies in New York, Connecticut, and Vermont. I appear before
the Committee today in my individual capacity;'I do not speak for
the court.

I appreciate the Committee’s hard work on the very difficult
issues related to immigration reform. I algo appreciate that the
Chairman and the Committee have turned to the impact of proposed
legislation on the adjudication of immigration disputes both at
the administrative level and in the courts of appeals. The
Second Circuit is one of the two courts of appeals, the other is
the Ninth Circuit, that is most affected by the increased wvolume
of immigration appeals.

Beginning in 2002, my court began receiving immigration

1
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appeals in very large numbers, as the Bureau of Immigration
Appeals (“BIA”) in the Department of Justice undertook to clear
its backlog. What we thought was a one-time bubble has turned
into a steady flow of cases, in excess of 2,500 a year and about
a 50% increase in our total annual filings. The great majority
of these cases are asylum cases.

7o deal with this backlog, in October 2005 my circuit
instituted a Non-Argument Calendar ("NAC”) for asylum cases. It
runs parallel to our Regular Argument Calendar (“RAC"). We are
adjudicating forty-eight cases a week on the NAC and are doing it
with three judges on each case. In the six months it has been in
effect, the NAC is reducing our backlog, and we expect to
eliminate it in about four years. At the same time, we are
assuring the parties that their case is receiving the court’s
full attention. In this regard, I would like to commend publicly
all of the judges of the Second Circuit for their hard work in
adjudicating these cases and particularly Circuit Judge Jon O.
Newman, who was the principal architect of the NAC procedure.

I want to specifically address certain aspects of Title VII
of the Chairman’s proposed bill, which would alter the current
mechanisms for judicial review by the courts of appeals from
decisions of Immigration Judges and the BIA. As you know, at

present the BIA in the Executive Office for Immigration Review
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(“EOIR”) in the Department of Justice reviews the decisions of
individual Immigration Judges located throughout the nation. If
the alien is ordered deported by the Immigration Judge, and the
BIA affirms the order, the alien may seek further review in the
court of appeals within whose jurisdiction the Immigration Judge
rendered the final decision in the case. The Second Circuit is
second only to the Ninth Circuit in immigration petition filings.
According to recent figures, the Second Circuit receives about
21% of the more than 12,000 petitions for review filed
nationwide, second only to Ninth Circuit.

The Principal Reason for the Immigration Backlog is
the Lack of Resources at the Department of Justice

First, in my opinion, the principal reason for the current
backlog in the courts of appeals and the reason that higher-than-
expected numbers of cases are remanded are a severe lack of
resources and manpower at the Immigration Judge and BIA levels in
the Department of Justice. The 215 Immigration Judges are
required to cope with filings of over 300,000 cases a year. With
only 215 Judges, a single Judge has to dispose of 1,400 cases a
vear or nearly twenty-seven cases a week, or more than five each
business day, simply to stay abreast of his docket. I fail to
see how Immigration Judges can be expected to make thorough and

competent findings of fact and conclusions of law under these
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circumstances. This is especially true given the unigue nature
of immigration hearings. Aliens frequently do not speak English,
so the Immigration Judge must work with a translator, and the
Immigration Judge normally must go over particular testimony
several times before he can be confident that he is getting an
accurate answer from the alien. Hearings, particularly in asylum
cases, are highly fact intensive and depend upon the presentation
and consideration of numerous details and documents to determine
issues of credibility and to reach factual conclusions. This can
take no small amount of time depending on the nature of the
alien's testimony.

The BIA faces similar substantial pressures. The BIA
currently has eleven members and faces nearly 43,000 filings per
year. For the BIA to keep current on its docket, even with
streamlining so that the disposition is by a single judge, each
judge must dispose of nearly 4,000 cases a year - or about 80 per
week - a virtually impossible task. As a circuit judge, I have
reviewed hundreds of these petitions for review, and I can say
that the factual records on appeal are frequently substantial,
with hundreds of pages of testimony and related material. In
addition, the BIA is supposed to rule on questions of law raised
by the petitions. One of my court’s problems with the BIA is

that it rarely seems to adjudicate the outstanding legal issues
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in a case, no doubt because the judges lack the time toc do so.
If the BIA were not so pressed, it could properly play its role
of providing uniform national rules of law in these cases.

I therefore strongly support a substantial increase in the
numbers of Immigration Judges and BIA members. The proposal to
add four members to the eleven on the BIA to create a l5-member
court is a step in the right direction, but it isg too little. I
think at least thirty BIA judges are needed. 2And this is a step
that could be taken right away at modest cost. Also, I believe
that it is necessary that the number of Immigration Judges be
doubled. Adding resources at the Immigration Judge and BIA
levels will also reduce the percentage of cases that are remanded
by the courts of appeals for further work by the Immigration
Judge or the BIA. Currently 20% of our cases are remanded; in
the Seventh Circuit the percentage is 40%. As these
administrative judges have more time to spend on each case, the
quality of adjudication will improve, and the need for remands
will drop.

Related to the matter of adequate resources for Immigration
Judges and BIA functions within EOIR is the question whether EOQOIR
itself should be transferred from the Department of Justice into
a stand-alone agency to foster judicial independence. I see

little to commend this proposal. Administrative adjudications
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are by definition administrative and not possessed of the
independent character of Article ITTI adjudication. Separating
EOIR from the Department of Justice would not resolve its
resource problems; it could be expected to increase them. And it
would deprive the agency of the much-needed supervisgion it
receives from the Attorney General who is working hard to improve
the agency's standards of adjudication. The courts are currently
cooperating with the Justice Department to improve agency
adjudication by offering educational resources, and the
Department has seen to it that EOIR is cooperating with the
courts in promptly transmitting records electronically to the
courts of appeals. This important relationship would, I believe,
be disrupted by a transfer of EOIR from the Department of
Justice.

Transfer of Judicial Review to the Federal Circuit

Section 701 of the Chairman’'s original bill would transfer
petitions for review out of the regional courts of appeals and
send them to the United States Court of Appeals for the Federal
Circuit, located in Washington, D.C. With all due respect, I
believe that consolidating court of appeals review in the Federal
Circuit is undesirable for the following reasons:

. It will do nothing to improve the performance and

productivity of ITmmigration Judges and the BIA, which
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is the core problem in immigration adjudications and
which can only be addressed by additional resources.

. It will swamp the Federal Circuit with petitioners,
reducing the time for careful consideration, delaying
dispositions, and exacerbating the backlog.

. It will run counter to the firmly accepted idea of
relying on generalist judges to adjudicate disputes and
the policy of the Judicial Conference disfavoring
specialized courts.

. It runs the risk of politicizing the review of a group
of cases by an Article III court, affecting the
reputations not only of the Federal Circuit but of the
judiciary as a whole.

. The benefits of having appeals heard in the community
where the parties are located will be lost.

Consolidating Article III review in the Pederal Circuit will

do nothing to improve the performance of the BIA or Immigration
Judges, which is the core problem in immigration adjudications
and the principal reason for the backlog. Rather, it seems to me
that comsolidating all review in the Federal Circuit would slow
the process of review even further.

At present, every circuit judge in the country, with the

exception of those on the Federal Circuit, is available to review
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immigration petitions. Considering only the judges of the Second
and Ninth Circuits, which are responsible for 74% of all
petitions for review, there are seventy federal judges available
to dispose of these cases. Even with the proposed expansion of
the membership of the Federal Circuit under section 701, fifteen
judges would be responsible for the more than 12,000 petitions
for review.

The Federal Circuit’s total docket is presently only about
1,500 cases per year. Even with the gatekeeping provisions in
the Chairman’'s bill, the judges of the Federal Circuit would be
overwhelmed, especially when not enough is being done to improve
the quality of the decisions of the Immigration Judges or the
BIA. While I cannot speak for others, I have little doubt that
members of the specialized bar of the Federal Circuit - for
instance, the patent bar - are intemsely concerned that their
highly specific, specialized cases will take a back seat to
immigration review as the fifteen judges of the Federal Circuit
cope with the massive addition of 12,000 immigration cases each
year to their 1,500 case docket.

The Judicial Conference on numerous occasions has opposed
the spécialization of the Article III judiciary in favor of using
generalist judges to decide cases - a system that has served our

nation well throughout its history. Just last Friday, the
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Executive Committee of the Conference confirmed that position and
opposed consolidating immigration appeals in the Federal Circuit.
The use of a specialized court for immigration matters raises
the possibility that members of that court would be selected on
the basis of their tendency to rule in certain ways in
immigration cases. At present, with the exception of the Federal
Circuit, the members of the federal judiciary are generalists.
We rule on the cases that happen to reach us. For the most part,
judges are not appointed to decide a specific class of cases.
This fact ensures that the judiciary’'s members are selected on
the basis of overall merit and learning in the law and not based
on any specific prediction concerning the outcome they would
reach in a particular kind of case. However, under the proposal,
the overwhelming majority - 90% - of the docket of the Federal
Circuit would be immigration appeals. Even if done with the best
of motives, the appointment and confirmation of judges to the
Federal Circuit would tend to focus on outcomes: how the nominee
would be inclined to rule in immigration matters. Should this
occur, the prestige of the Federal Circuit would be impaired, as
would the perception of impartiality that is so critical to the
public’s favorable view of the judiciary as a whole.

There is also a benefit to having the circuit courts

deciding these petitions in the court closest to the petitioner
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and the community. There is a level of trust in the outcome,
even if it is unfavorable to the alien petitioner, that such
proximity engenders. And it is also more convenient to
litigants.

The Single-Judge Gatekeeping Provigions

I am also troubled by the provisions of the proposed bill
that provide that one judge decide whether the petitioner is
entitled to court of appeals review. Currently, even under the
more efficient NAC procedure of the Second Circuit, each alien’s
petition receives the attention of three judges. But with the
hastily assembled administrative records that we are seeing,
single-judge gatekeeping review would diminish the quality of
review these cases receive, and it would not appreciably speed
the process because these cases are so fact intensive that the
same staff attorney support would be reqguired as today.
Moreover, the provision requires that the gatekeeping judge act
only upon the petitioner’s brief. Even when the appeal lacks
merit, as most do, that fact often does not become obvious until
the government files its brief. In sum, my opinion is that any
seeming efficiencies based on single-judge review are not worth
the sacrifice in judicial scrutiny by three judges.

Conclusion

I thank the Chairman and the members of the Committee again

10
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for the opportunity to discuss this important issue. I thank
Chairman Specter especially for proposing his bill and bringing
to light the issues faced by the federal courts in dealing with
the immigration docket. In my view, the single most effective
way to improve the functioning of judicial review of immigration
proceedings is to give the Department of Justice adeguate
regources to handle its caseload. It is not reasonable to expect
the BIA and Immigration Judges to perform their jobs effectively
in their present situation. Until a sufficient number of
Immigration Judges and BIA members are in place, the backlog is
likely to continue and to grow, no matter which court is
responsible for deciding petitions for review. The present
structure of immigration review is not at fault, and the solution
does not lie in changing it. Rather, those responsible for its
implementation need to be given sufficient resources to do their
job.

T thank the Chairman and the Committee again for their time.

11
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UnTED STAaTES COURT OF APPEALS
Seconp CireuT
157 CAURCH STREET
NEwW HAVEN, CT 06510-2030

LrmsERS OF .
. R (2033 773-2181
=an ";l:? s Fax (203) 7732179

Mareh 23, 2006

The Honorable Arlen Specter
United Stares Senate

154 Russell Senave Office Building
Washiagron, DC 20510

The Honorable Patrick J. Leahy
United Staces Senace

433 Russell Senate 0ffice Building
Washington, DT 20510

Dear Chairman Specrtexr and Senator Leahy:

I write to comment on the judicial review provisions in Chairman
Specter’s proposed “Comprehensive Immigracion Reform Act of 2006.7 As
Chief Judge of the Un:ted States Court of Appeals for the Second
Civeuir, I am responsible for the operxations of one of the two circuic
courrs most affecced by the recent flood of pericions for review filed
by aliens seeking review of orders of removal issued by the ‘Board of
Immigration Appeals ("BIA”}. I write im my wndividual capacitvy.

As you know, ar present the BIA reviews the decisions of
individual Immigration Judges locacted throughout the pation. An alien
may pstition for review of the BIA's decision before the federal court
of appeals within whose jurisdiccion the Immigravion Judge rendered a
final decision. Because of che subscancial number of aliens who live
in the grearer New York metropolitan area, my court has a tremendous
volume of chese pericions for review. We are receyvang petitions at a
rate of more chan 2,500 per year.

Chairman Specter's bill proposes to alleviate the burden on the
courts of appeals by cransferring all petitions for review ro the U.S.
Court of Appeals for the Federal Circuic, locared in Washingten, D.C.
It would also allow a single federal jJudge to act as a garekeaper to
decide whether che appeal should be heard. Only if rhac judge decided
the perition had merit would a regular three-judge panel conaidex the
alien’s pecition. If the judge declined to bring the petitiun before
cthe panel, no further review would be available,

wWith the highest respect for Chairman Specvey and his efforrs in
this difficult area, and even though his proposal would maks our own
work easier, ain my opinicn, I do not think that Chairman Spectexr’'s
proposed solurion 1& sound wich regard co either having all pericions
heard in the Federal Circuit or by using a single judge as a
gatekeaper. Fiyst, it appears to me that the principal problem wirth
the current system is that both the Immigration Judges and cthe BIA are
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The Honorable Arlen Specter
The Honorable Patrick J. Leany
Maych 23, 2006

Page Two

impossibly overtaxed. With over 300,000 filings a yeax and only 215
Immigration Judges, the Immigration Judges are required to dispose of
almost 14,000 cases a year, which equaces to nearly twenty-seven a
week ox mor2 than five each business day per judge. In turn the BIA,
with only eleven members, is required to review nearly 43,000 cases

per year.

Given this caseload, it is lattle wonder that the courts of
appeals are frequently required ro vacare the findangs of the
Inmigration Judge and remand the case back to The BIA. Ir would be
truly remarkable if the Immigrarion Judges could function effectively
under such stress. It is equally unsurprising thac cthe BIA has been
unable ro police the individual Immigracion Judges effectively. While
Chairman Specter’s bill would increase the number of BIA members ro
fifreen, I think at least doubling thar number of BIA judges to thircy
would be neceasaxy to began ro give the BIA the resources reguired to
do itas job. Moreover, I think that cwice the present number of

Tmmigration Judges ie likewise required.

Second. I oppose, as has the Judicial Conference on numerocus
sccasions, the specialization of the Article III judiciary. As
generalists, the members of the Judiciary are selected on the basis of
individual merit, with no ctilc toward outcomes in parcicular kinds of
cases. It is not possihle, as a pracrical marter, for the Senate or
the President ro selecr judges on rhe basis of how they would decide
parcicular cases because no one can be certain of the issues a
parricular judge will be called to pass upon. However, with a
specialized court, like Chairwman Specter‘s bill proposes, thers is the
poasibilicy cthat judges may come to be selected, not for ctheir overall
meric, buct because they can be expected to rule in a particular way
over the rypes of cases on their docker. Even the perception of such
selections would be harmful co the Judiciary. In my view, borh the
reality and the perception of an independent judiciary is jecpardized
by the possibiliry thar its members could be selected on the basis
of the ourcome they are likely ro reach.

Third, the proposed bill would radically increase the immigracion
docker of the Federal Circuit. At present, every circuit judge in the
country, with the exceprion of the Federal Cireuir, is responsible for
a porrion of immigrarion petririons for review. Counting only the
Second and Ninth Circuits, those with che most subsrantial immigratien
docker, there are 70 federal judges available to hear peritions for
review. Even after increasing the size of che Federal Circuir as the
bill proposes, there would be only fifreen judges available to hear
the encirety of the petitions for the whole councry. The backlog
would inevitably continue co grow and, in doang so, would atcract even
more appeals as petivionars seek ro benefir from the delays in
disposing of their cases.
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Lastly, as Chief Judge of the Second Circuit, I ¢an report that
we are making subscancial progress in rhe disposition of these
petitions for review. With the instiruvion of a non-argument calendar
for asylum cases, we are presently making significant reductions in
ocur immigracion backlog and expect to eliminate it within ahout foux
years’ time. Moreover, we are reducing our backlog with three Arcicle
III judges reviewing each and every pecirion for review, racher than
the abbreviated analysis by a single judge provided for in the
proposed hill. If the Deparctment of Juatice were given adeguare
resources so that the Immigracion Judges and the BIA were able to
invest the appropriate amount of time and energy in their cases, I
pelieve we could eliminate our backlog even moxe quickly, as the
numbers of merirorious pevitions for review decline and rhe need for

remande decreases.

I agree with Chairman Specter thar the reduction of the federal
courcs’ immigration backlog is a pressing problem and one in need of a
prompt and effective solurion. However, reassigning petirions for
review to the Federal Circuir and allewing their disposal by only one
judge will neither reduce the backlog more efficiently, nox protect
che aliens’ entitlement to adequate review. Indeed, cthe reverse is
likely. I fiymly believe the most effective and sound way of
addressing rhis problem 13 by allocaring sufficient resources to
expand the capability of the Department of Justice, yather than
altering the proceduxes for judicial review.

Sincerely,

IMW:k1b M. Walker, Jr.
hief Judge
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March 28, 2006

The Honorable Arlen Specter
United States Senate

154 Russell Senate Office Building
Washington, DC 20510

The Honorable Patrick J. Leahy
United States Senate

433 Russell Senate Office Building
Washington, DC 20510

Dear Chairman Specter and Senator Leahy:

I write to comment on the provisions in Chairman Specter’s
proposed “Comprehensive Immigration Reform Act of 2006” that
would move the Director of the Executive Office for Immigration
Review (“EOCIR”), the members of the Board of Immigration Appeals
("BIA”), and Immigration Judges outside of the supervision of the
Department of Justice and render them removable only for cause.
Ag Chief Judge of the United States Court of Appeals for the
Second Circuit, my circuit bears a large share of the burden of
handling the petitions for review that originate from decisions
of the BIA and individual Immigration Judges. I write in my
individual capacity.

With the greatest respect for Chairman Specter’'s efforts to
alleviate what has become a substantial burden on the federal
courts, I do not think that this proposal will have the desired
effect of improving the quality or efficiency of immigration
adjudications. In my view, lack of adequate funds and manpower
are the principal reasons for the backlog of cases before the BIA
and the reason why Immigration Judges’ decisions are so
frequently vacated. As I have discussed in my letter of March
23, the docket of the Immigration Judges requires them to dispose
of almost five cases each business day, and the BIA is required
to adjudicate nearly 43,000 appeals per year. Under these kinds
of pressures, neither the BIA nor Immigration Judges can be
expected to devote adequate time and resources to each case.
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Removing immigration review from the Department of Justice
would only make it more difficult for the EOIR to receive the
resources necessary for it to do its job. Morecover, in wy view,
it is important that the Attorney General retain his supervisory
responsibilities over the EOIR. Just this January, Attorney
General Gonzales issued directive memoranda to the judges of the
BIA and Immigration Judges for the purpose of improving their
performance, which, I have little doubt, he is following closely.
While it is too early for the federal courts to see the results
of the Attorney General’s efforts, this kind of oversight is
essential to improving the performance of the Immigration Judges
and reducing the backlog of immigration cases.

In addition, the courts are engaged in a beneficial working
relationship with the Department of Justice to create
efficiencies in the proper adjudication of cases within the EOIR
and upon Article III review. This has resulted in such
innovations as the courts’ making training facilities and
programs available to the EOIR and the EOIR’s facilitating the
electronic transmission of administrative records to the courts
of appeals. It would not at all be helpful to the Second Circuit
if the EOIR were removed from the Department of Justice.

I share Chairman Specter’s concerns, and I look forward to
action from Congress that will provide the EOIR with the
necessary resources to handle its burgeoning docket. I do not
think, however, that a reorganization of the EOIR or moving it
out of the Department of Justice is likely either to reduce the
already substantial backlog or improve the guality of the BIA and
Immigration Judges’ decisions.

Sincerely,

John M. Walke{rJr.

Chief Judge
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Workload Calculations

April 3, 2006

Gurrent Caseload + 12,000 immigration

for 1-Judge Review (1JR) &
Panel Caseload
TO REMAIN CURRENT

{assumes straight work time,
and does not include any
breaks, phone calls or other
distractions)

' - : Cases
zede:'al gtécuit L Current EEEE RIS
aseload Lomparison Caseload (assuming a .. (assuminga. .
75% 1-Judge Review | 90% 1-Judge Review
drop off rate) - drop off rate)

960 current + 3000 960 current + 1200
Number of cases given to 3- 960 new immigration new immigration
judge panels cases cases

= 3960 cases = 2160 cases

: 12 12 + 3 new judges 12 + 3 new judges
Number of judges (4 panels of 3) | (5 panels of 3 judges) | (5 panels of 3 judges)
Number of cases assigned
to each judge .
~ Panel Cases 240 792
--1 Judge Review - 180_3_02
1592
Time required for each 1-
Judge Review case NA Minimum estimate of | Minimum estimate of
(estimate 100-200 pgs of 1 hricase 1 hricase
material)
8.00 hrs/day 8.00 hrs/day

. . I - 3.33 hrs/day for 1JR | - 3.33 hrs/day for 1JR
Maximum dally time allotted =4.67 hours =4.67 hours

4.67 hours divided by
3.3 panel cases per
day

4.67 hours divided by
1.8 panel cases per
day

Each Judge’s Required
Weekly Output
TO REMAIN CURRENT

16
completed

* This includes all work required: reading briefs and background materials, working with law
clerks, preparing questions, oral arguments, conferring with panel, writing opinion, obtaining
consensus with panel. makina chanaes. votina. circulating opinion, issuing opinion.
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