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RAILROAD GRADE CROSSING SAFETY ISSUES

Thursday, July 21, 2005

HOUSE OF REPRESENTATIVES, COMMITTEE ON TRANSPOR-
TATION AND INFRASTRUCTURE, SUBCOMMITTEE ON
RAILROADS, WASHINGTON, D.C.

The committee met, pursuant to call, at 10:15 a.m., in Room
2167, Rayburn House Office Building, Hon. Steven C. LaTourette
presiding.

Mr. LATOURETTE. The Subcommittee will come to order. I want
to apologize for being a little tardy. We were introducing some leg-
islation on the data security breaches that are occurring all across
the Country, at places like Designer Shoe Warehouse. So I am a
little late.

I want to welcome all of our members to today’s hearing on the
subject of railroad grade crossing safety issues. Together with tres-
passer deaths, railroad grade crossing fatalities account for nearly
95 percent of all U.S. rail fatalities. Fortunately, the number of
grade crossing fatalities per year have been declining. Since 1994,
both rail and highway traffic have increased significantly, but the
number of grade crossing fatalities has decreased by 46 percent.

As I have said many times, credit for the high level of safety on
our Nation’s railroad goes first and foremost to the hardworking
railroad employees who strive to make safety an integral part of
their difficult and demanding jobs. In addition, the Federal Rail-
road Administration has worked unceasing to enforce safety regula-
tions and develop new technologies to prevent accidents. The Asso-
ciation of American Railroads has also been at the forefront of rail-
road safety research and education.

Today we are going to explore in depth the issue of railroad
grade crossing safety. I am interested in learning more about the
FRA’s new regulations concerning locomotive whistling. Also hope
to gain some feedback from the National Transportation Safety
Board, AASHTO, and the DOT Inspector General. Each of these or-
ganizations has made safety recommendations in the past, and I
want to know what progress we have made.

Finally, I hope that the Brotherhood of Railroad Signalmen gives
us the view from the front lines. I know that the signalmen are
called upon to test and repair grade crossing signals in the event
of an accident, and I would like to hear from them what we can
do to make our grade crossings much more safe.

Before yielding to Ms. Brown, I have one brief housekeeping mat-
ter. I would like to ask unanimous consent that all members would
have 30 days to revise and extend their remarks, and permit the
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submission of additional statements and materials by the wit-
nesses. Without objection.

I now want to yield to our distinguished Ranking Member,
Corinne Brown from Florida, and thank her. This hearing comes
about as a result of a letter that she sent to me on May the 26th
of this year expressing her grave concern over a number of safety
issues that relate to America’s railroads.

So it is not your birthday, but this is your hearing, and I would
be happy to yield to the young lady.

Ms. BROWN. I want to thank you, Mr. Chairman, for holding this
hearing on grade crossing safety. I want to welcome all of the dis-
tinguished guests and thank them for joining us today. I particu-
larly want to thank Ms. Vicky Moore, from Angels on Track Foun-
dation, for being here today, her and her husband.

Last month, the Department of Transportation Inspector General
reported that the Federal Railroad Administration had made
progress toward achieving its 10-year goal of fewer than 2500
grade crossing accidents and 300 fatalities. Grade crossing acci-
dents are down from 5,000 in 1993 to about 3,000 in 2003. Fatali-
ties also decreased from 626 to 325. Despite this progress, the num-
ber of deaths at crossings rose 11 percent in 2004.

While a few high-profile accidents have raised serious questions
about safety and security in the railroad industry, the fact is that
we need to do more on rail safety. We need to make sure our laws
and regulations are effective, that they are being enforced, and that
we are addressing the right problems. We need to look at whether
the FRA has the necessary resources to do its job, or whether they
need more inspectors or more funding.

Certainly, we need to pass an FRA reauthorization bill. We need
to identify improvements that could further grade crossing safety
and aid in reducing accidents and fatalities. And we need to look
at FRA oversight capacity.

Last summer, the New York Times raised serious questions
about accidents reported and investigations at grade crossings. Re-
sponding to this concern, I sent a letter, along with Ranking Mem-
ber Oberstar, to the Department of Transportation Inspector Gen-
eral, asking him to review FRA oversight and inspection programs.
I understand that Mr. Mead is prepared to talk about the audit at
this hearing today, and I look forward to his statement.

Finally, I want to mention the issue of whistle bans. One of the
first bills I introduced some 25 years ago at the State legislature
would have mandated whistles at all railroad crossings, because I
believe it is the best way to warn people and because I believe that
everyone knows what the whistle means. I sympathize with those
who are struggling with this noise, but the railroad built this
Country, and those tracks have been there for over 100 years.

Finally, I want to say that we can no longer keep our head in
the sand as it relates to rail security. This Congress and this Ad-
ministration owes it to the American people to protect them. Even
after the attacks in Spain last year and the attacks in London last
week, we haven’t moved to protect our railroad and transit sys-
tems. And sadly, we see it again today in London. We passed sev-
eral so-called emergency funding bills for Iraq, but we can’t even
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get rail security legislation through the Committee. This is an ab-
solute emergency we are facing, and we haven’t done anything.

I hope that today’s horrific attack in London will move Washing-
ton to act. This issue is very important to the American public, and
I look forward to hearing from today’s witnesses. And I yield back
the balance of my time.

Mr. LATOURETTE. I thank the gentlelady. Until her opening
statement, I was unaware that you could serve in the Florida legis-
lature at the age of 15. But congratulations.

[Laughter.]

Mr. LATOURETTE. Mr. Miller.

Mr. MiLLER. Thank you, Mr. Chairman.

This is a really significant issue in my district, which is the Ala-
meda corridor. It is something that we deal with regularly; it is a
gateway to trade for our Nation from the ports of Los Angeles and
Long Beach. People throughout the United States and the world
count on freight shipped through these ports via transcontinental
railroad.

This is an economically vital corridor which runs through my dis-
trict, with the possible distribution of billions of dollars worth of
trade every year. In fact, more than 50 trains travel just in the Or-
ange County sector each day, not including L.A. and San
Bernardino that I represent, and it is projected by 2020 to go up
to 135 trains per day just in that small portion of my district.

This corridor is vitally important to economic growth. We look
throughout this Nation at the amount of goods that are shipped
back and forth, and we acknowledge that it is beneficial to receive
those goods. The problem we have is we fail to recognize that the
at-grade crossings and lack of separations that we have in Califor-
nia have tremendous impact on the economy and people going to
and from work; truck transportation and many other services we
try to provide in California.

We also have a tremendous problem with quiet zones. In one city
I have, I believe in five miles they have 12 crossings. In fact, in
California we have 11,000 at-grade crossings total. But the impact
on the community with trains entering these areas, when they
start to blow their horns and they don’t stop blowing them until
they leave the community, it is just a tremendous impact to Cali-
fornia.

Not only are we impacted that way, but the safety issue is huge.
On January 26th of this year, 11 people were killed in Glendale,
as man of you recall, when an individual parked his SUV on the
tracks, left that; a Metro Link train slammed into that SUV, slid
off the tracks, hit a parked freight rail car, and they also clipped
a northbound Metro Link train at the same time.

In 2002, three passengers were killed in Placentia and some 260
were injured when crewmen aboard a freight train were chatting
and missed a crucial yellow warning sign and slammed into the
back of a Metro Link train. And in June of 2003 in our area, in
the City of Commerce, six houses were destroyed—really nobody
was hurt, and that was a miracle in and of itself—by a runaway
freight train.

But in California there is about $802 billion worth of goods
shipped from California throughout this Nation is significant. The
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only thing I hear more about in California locally than the impact
on the Alameda corridor is illegal immigration. So that speaks
boldly for the need to deal with this issue of freight movement. We
have to move it effectively; we have to move it safely; and we need
to ensure the quality of life and safety for the surrounding commu-
nities.

I am looking forward to the testimony from our Committee hear-
ing today, and I thank the Chairman for your time. I yield back.

Mr. LATOURETTE. I thank the gentleman.

Mr. Blumenauer.

Mr. BLUMENAUER. Thank you, Mr. Chairman. I appreciate this
being yet another example of the cooperation between you and our
Ranking Member, Ms. Brown, to be able to get to critical issues
that face the railroad industry. I will be brief, because I am looking
forward to hearing from our former colleague, Senator Vitter, Con-
gressman Kucinich, with whom I have worked on issues of livabil-
ity and railroad impacts on his community.

This hearing, I think, is very important for us to be able to put
this issue in perspective. We have been spending tens of millions
of dollars to try to improve grade crossings. We have significant
changes in the industry. We have closed thousands of crossings in
recent years. What should be the accident rate? How do we inter-
pret that? I am looking forward to the impressive list of witnesses
that you have here, to learning from them.

I also understand that we have to balance the needs of growing
communities with the demand of freight movement, and I appre-
ciate what Congressman Miller was talking about in terms of the
Alameda corridor, where we are all sort of tied into freight railroad
movements in his district. I also understand that there are signifi-
cant consequences if we were to shift a significant amount of this
traffic to trucks, in terms of the environmental and the safety
issues that would be involved there.

I think you have an excellent balance of witnesses that will help
us get that perspective, and I look forward to the conversation
today and what we can do to make sure we are balancing the re-
sponsibilities and opportunities for Federal regulation and respon-
sibility with what the freight railroad industry does and what is
happening on the ground with our various communities.

Mr. LATOURETTE. I thank the gentleman.

Mr. Simmons.

Mr. SIMMONS. Thank you, Mr. Chairman, and thanks to the
Ranking Member for having this important hearing today.

I represent a district in eastern Connecticut, on the Rhode Island
border, that hosted the first interstate railroad in America back in
1836, and the roadbed that was established back in 1836 from
Providence, Rhode Island to Stonington, Connecticut is essentially
the same roadbed today, except it hosts the northeast corridor for
Amtrak and also hosts a certain amount of freight rail from Provi-
dence and Worcester.

Of all the at-grade crossings between Boston and New York,
seven are in Connecticut; they are all in my district. Six of the
seven are in my hometown. And this was an issue especially when
the Acela train was deployed on this line: Would we close these
crossings and provide separation through overpasses in a very his-
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toric ?part of the State of Connecticut, or would we go to safety
gates?

I advocated for quad gates. We have quad gates now. We have
an outstanding safety record with those quad gates at a fraction of
the cost of grade separation and overpasses, and no substantial
damage to the historic features of the town. So I am here to advo-
cate for safety gates and open crossings, where those are appro-
priate.

I will also say that Amtrak is considering a new line to Spring-
field, Massachusetts from the New Haven area, and that, of course,
would raise the question of at-grade crossing safety for existing
lines that are under-utilized and might be used to a greater extent
in the future.

I think we all want safety on our rail system, whether you are
riding the rails or whether you are crossing the rails. And any way
that this Subcommittee can bring about that solution, I am happy
to participate.

Thank you, Mr. Chairman. I yield back.

Mr. LATOURETTE. I thank the gentleman.

With the indulgence of those members who have yet to make
opening statements, Senator Vitter has a vote at 10:45, and if it
is all right with Mr. DeFazio and Ms. Norton and Ms. Carson, we
will let the Senator testify, and then we will come back.

I would also like to ask unanimous consent, as we move forward
with this hearing, to add to the first panel Vicky Moore, who trav-
eled here to Washington on her own dime. And I think because of
not only that fact, but the importance of her message, if it is all
right with everybody, I would like Ms. Moore to testify after Con-
gressman Kucinich.

So on our first panel this morning—and then we will resume
opening statements—we are very fortunate to be joined by a mem-
ber of the senior body, a former colleague of ours over here in the
House—and his election to the Senate was a great loss to the Lou-
isiana delegation here in the House of Representatives, but I am
sure he is continuing his fine work in the United States Senate—
we are lucky to have the Honorable David Vitter with us.

Senator, welcome, and we look forward to hearing from you.

TESTIMONY OF DAVID VITTER, A UNITED STATES SENATOR
FROM THE STATE OF LOUISIANA; DENNIS KUCINICH, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF OHIO;
VICKY MOORE, ANGELS ON TRACK FOUNDATION

Senator VITTER. Thank you, Mr. Chairman, very much. And, Ms.
Brown, thank you for convening this hearing. And as a former
member of this body—and I think I am still a House member at
heart—I would say I am now a member of the other body, not the
senior body. It is great to be back over here breathing some fresh
air.

As you may recall, when I first came here, I was a member of
this Committee. Now that I have gone to the Senate, I am now a
member of the Senate Environment and Public Works Committee.
And I have really cherished those opportunities to work on critical
transportation issues, including railroad safety for Louisiana and
the Nation.
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Unfortunately, in Louisiana, the story is pretty bleak. It has be-
come an all too familiar occurrence, turning on the local news and
seeing yet another accident involving a train-car collision at a rail-
road crossing.

Mr. Chairman, you mentioned that the statistics nationally have
been getting a lot better. I wish that were the case in Louisiana.
But we have one of the highest rates in the Country for collisions
and fatalities, and it hasn’t been getting better. In 2004 alone, Lou-
isiana had 166 highway-rail grade crossing collisions, the third
highest in the Country.

It is not the third highest per capita, it is just the third highest
in numbers. And we ranked fifth in the number of highway-rail
grade crossing fatalities, with 23 deaths in 2004. In 2005 already,
just this part of this year, we have had 15 highway-rail crossing
fatalities. So, unfortunately, we are on a pace to even go beyond
that horrible 2004 number.

In addition to the incredibly tragic loss of life, these collisions
have a high economic cost as well. According to a study conducted
by the National Highway Traffic Safety Administration in 2000,
these collisions have cost the citizens of just Louisiana an esti-
mated $5.7 billion, which accounts for 4.5 percent of personal in-
come.

With this in mind, I have joined Senator Barbara Boxer in intro-
ducing S. 1380, the Railroad Safety Improvement Act of 2005, to
provide all of America, including our States, the resources to close
dangerous crossings and improve existing crossings to make them
safer. The Railroad Safety Improvement Act will help end the trag-
ic loss of life at these crossings by equipping States and local gov-
ernments with the tools needed to make these crossings safer for
all of our citizens.

It will do a number of things. First of all, the bill requires the
U.S. Department of Transportation to work closely with States and
municipalities to close one percent of all public and private grade
crossings each year for a 10 year period. So that is obviously a total
of 10 percent of those crossings. Priorities will be given to crossings
that have the most danger and the least protective equipment. So
these crossings will be ranked and will close the most dangerous
10 percent over 10 years.

I am very pleased that on June 30th, in my State, Louisiana
Governor Kathleen Blanco signed into law a State law, Senate Bill
353, which gives our State the power to close railroad crossings
deemed too dangerous. So these laws will dovetail with each other
in my State of Louisiana to work very well with each other. The
Louisiana Department says that at least 50 Louisiana crossings
should be closed.

Louisiana has received $3.2 million in railroad safety money
from the Federal Government every year since 1987, and that
amount has never increased. And I suspect that is a similar story
for most States. Each year Louisiana spends another $7 million of
State money that combines to $10.2 million. That is clearly not
enough to do the job we need to do to close key crossings to make
others safer.

Louisiana, California, Indiana, and Texas are the States that
lead the Nation in collisions, injuries, and fatalities, but all States
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have this problem to some extent. And under my bill with Senator
Boxer, the U.S. Department of Transportation would award $178
million in Federal grants to States for necessary safety improve-
ments.

The Railroad Safety Improvement Act will also provide more
than $6.7 million for Operation Lifesaver, a national education and
awareness program, with branches in 49 States, dedicated to edu-
cation awareness to end tragic collisions, fatalities, and injuries.
This group also promotes active enforcement of traffic laws relating
to crossing signs and signals, and encourages continued engineer-
ing research and innovation to improve safety at crossings.

Between closing the most dangerous crossings, making safety im-
provements at many others, and dramatically improving our edu-
cation outreach program, we can make all of our citizens a lot
safer, and I look forward to working with all of you on this and
similar legislation.

Mr. Chairman, Ranking Member Brown, all Subcommittee mem-
bers, thank you so much for the opportunity to talk about this leg-
islation. I look forward to any questions and, even more, look for-
ward to working with all of you on these initiatives.

Mr. LATOURETTE. Well, Senator, thank you very much for mak-
ing the trip to the other side of the Capitol and for your work. I
know that all members of the Subcommittee and the full Commit-
tee will be anxious to look at your work with Senator Boxer. As you
go back to the Senate, though, I note that you are a conferee on
the highway bill, and anything you could do to sort of nudge your
fellows to get us in agreement sometime before we leave in August
would be greatly appreciated.

Are there any questions for the Senator before we let him go?

Senator VITTER. Mr. Chairman, I am doing a lot more than nudg-
ing, and I will continue to do that. I would also ask that Senator
Boxer’s opening statement be accepted into the record. I have that
on her behalf.

Mr. LATOURETTE. Without objection. We thank Senator Boxer as
well. And you go with our thanks.

Congressman Kucinich, by my count, we have about three more
opening statements. Can you bear with us? Thank you very much.

Mr. DeFazio.

Mr. Westmoreland.

Ms. Carson.

Ms. CARSON. [not at microphone.]

Mr. LATOURETTE. Mr. Cummings, do you have an opening state-
ment you want to make?

Mr. CUMMINGS. Yes, I do, Mr. Chairman. I will be very brief.

Mr. Chairman, I want to thank you for calling today’s hearing to
evaluate the state of grade crossing safety programs and proce-
dures. The Association of American Railroads reports that there
are more than 150,000 public railroad grade crossings in this Na-
tion. These crossings dot our Nation’s highways, creating dan-
gerous intersections between fast moving trains and vulnerable
cars, where an increasing number of motorists are dying.

Federal figures show that after years of steady declines in deaths
at grade crossings, the number of people killed at these crossings
increased by approximately 11 percent in 2004, over the number in
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2003. Federal statistics show that there were more than 3,000 acci-
dents at grade crossings in 2004, resulting in 368 fatalities. In fact,
the total number of injuries at grade crossings has actually been
rising since 2002.

An award winning series of articles published by the New York
Times from July 2004 through February of this year has uncovered
a number of disturbing findings about rail crossing incidents. For
example, the November 2004 Times article reported that the Fed-
eral Railroad Administration had investigated four of the 3,000 rail
grade crossing accidents that had occurred during the previous
year. Other articles in the Times series uncovered unsafe practices
and safety system failures that have contributed to accidents at
grade crossings, and have identified incidents in which railroads
have destroyed or tampered with evidence after accidents have oc-
curred.

Unfortunately, it is not only the number of grade crossing acci-
dents that is increasing. According to the FRA, the number of train
collisions rose in 2004, to 259, an increase of 59 collisions over
2003. The number of train derailments has also increased, rising
from 2,118 in 2003 to 2,263 in 2004.

Appropriately, the relationship between the FRA and the rail-
roads it regulates has also come under increased scrutiny. The
United States Department of Transportation Inspector General
concluded late last year that the “partnership” approach to regula-
tion currently utilized by the FRA is not ensuring that the rail-
roads operate safely. In a report issued in December 2004, the IG
also found that the FRA is not imposing sufficiently stringent pen-
alties when safety violations are found.

The Inspector General required that the FRA develop a new rail
safety action plan that would specifically assess when the partner-
ship approach to regulation is no longer effective in ensuring com-
pliance with safety requirements. Finally, the Inspector General
also instructed that this safety plan should redirect field inspection
activities and provide milestones for measuring progress and imple-
mentation of the plan.

I am eager to hear from the Inspector General whether he be-
lieves that the plan put forward by the FRA meets these high
benchmarks.

Let me note that while today’s hearing is focused on grade cross-
ing issues, I want to point out that there appear to be other gaping
holes in railroad safety, and I hope our Committee will be able to
address those in future hearings.

With that, I yield back.

Mr. LATOURETTE. I thank the gentleman.

Mr. Bachus?

Mr. BAcHUS. I thank the Chairman for having this hearing.

I would just like to make one comment when we talk about grade
crossing accidents. This is one of the few cases in American juris-
prudence when the public or public highways built over an existing
railroad track, and, yet, if there is a collision between an auto-
mobile and a train, and basically on the property of the railroad,
then we hold the railroad responsible. And there are times when
that is appropriate, but there are many times when it is not appro-
priate, when the railroad has not contributed to the accident.
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And I have often thought that if you were coming down on basic
fairness, in about 90 percent of the grade crossings in America, the
railroad track was there before the road, and either the State or
the county or city, or even an individual, got permission from the
railroad to build across that track, and it was implied, when most
of that was done, that it was actually strict liability in many juris-
dictil({)ns where that was located for them to safely get across the
track.

So the railroads of this Country have assumed a tremendous
amount of liability for the benefit of the public, and I think it is
incumbent upon the Government, for the Federal Government on
down, to do all they can do because of the benefit that the public
receives to fund elimination of grade crossings, where appropriate,
and fund overpasses, underpasses, things of that nature.

On our transcontinental railroads, the railroads every year pay
out hundreds and hundreds of millions of dollars not only in judg-
ments, but they pay out hundreds of millions of dollars in time de-
layed from accidents, many by people who are trying to beat a
train to a crossing. And the railroad, when that happens, the least
that it is going to cost them, if you are talking about a typical
freight train crossing the Country, is 100 or $200,000 in delayed
time.

And, as I said, this is probably a case of where the track was
there and the public, with no compensation to the railroad, built
a road across it, then turned to the railroad at some later time and
said protect the public as it crosses that crossing. And I think we
ought to really revisit the law in this field.

There are obviously things the railroad needs to do from a sight
distance standpoint and maintaining the condition of that crossing.
But I am not so sure that, really, in equity and fairness, maintain-
ing that crossing shouldn’t be the responsibility of the Federal Gov-
ernment if they cut that right-of-way, or the city or the county or
the State.

So, with that, I yield back any time. And I appreciate the oppor-
tunity to speak on it.

Mr. LATOURETTE. I thank the gentleman very much. His obser-
vation is a great segue to our next witness, my friend and neighbor
from Cleveland, Ohio. Congressman Kucinich was instrumental in
the last highway bill in recognizing that the best way to keep cars
and trains away from each other is to build grade separations, and
he was instrumental in bringing millions of dollars to the greater
Cleveland area when the assets of Conrail were being acquired by
the CSX and Norfolk Southern Railroads in making sure that the
safety of his constituents were a top priority, and he continues to
do that.

So, Congressman Kucinich, thank you for taking time out of your
schedule to be here, and we would like to hear from you.

Mr. KuciNicH. Thank you very much, Mr. Chairman. I want to
thank you, the Chairman, and the Ranking Member, Congress-
woman Brown, for the opportunity to testify about railroad safety
at grade crossings. I also want to thank each and every one of my
colleagues on this panel for their dedication to these issues.

The daily onslaught of trains is a very important issue to my
constituents in northeastern Ohio. In 1997, the Norfolk Southern
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CSX buyout of Conrail, as originally proposed, would have more
than tripled the number of freight trains through primarily resi-
dential communities in Cleveland’s West Shore area, destroying
much of the peacefulness and tranquility in a number of commu-
nities.

The large number of grade crossings and a likelihood that emer-
gency services that needed to cross the tracks would be delayed as
trains traveled through the area led me to express great concern
for the safety of these communities, and, as a result, I had to inter-
vene. A coalition of Federal, State, and local officials—and, I might
add, with the help and leadership of Chairman LaTourette—
worked hard to reach a negotiated settlement with the railroads.

The final train traffic agreement provided $87 million in train
traffic mitigation, primarily for the new construction of under-
passes and overpasses, and a guaranty that 27 grade crossings
would be installed, a guaranty that was completed in September of
1999, nearly a year earlier than expected.

And, again, I want to acknowledge that the Chairman of this
Subcommittee deserves significant credit for this agreement, which,
in a way, was one of a kind.

Of the many issues we faced, the fact that grade crossings are
a significant challenge to safety was difficult to overcome. As some
of the members of this panel, I represent an urban area, with a
major rail line that runs 70 trains a day at a minimum. At rush
hour, things do get hectic; people do take risks. That is a major
cause of concern for me as I continue to push hard for grade sepa-
rations in my district.

The challenge of grade crossing safety will grow even more be-
cause of the new Federal Quiet Zone Rule that allows communities
to ban horns. In response to train horn noise concern, several cities
in my district are actively looking to take advantage of this rule
by meeting safety requirements.

I want to say, Mr. Chairman, that the FRA should be com-
mended for their efforts to ensure safety and tranquility of those
who live along railroad lines across the Nation. However, as I have
indicated to the FRA, my support is contingent on strong mecha-
nisms that ensure continued safety at grade crossings. I cannot em-
phasize enough the importance of continued train safety. Train
noise is a serious concern, but train safety is a matter of life and
death. Collisions increased 84 percent when train horns were
banned at grade crossings and no additional safety measures were
installed.

Now, if we ban train horns—and, again, I am someone who is all
for peace and tranquility in the communities—we need to ensure
that we do not increase the number of collisions. The Quiet Zone
regulations must protect our children, and anything less is unac-
ceptable.

Now, I have talked to the FRA. As a matter of fact, they were
present in my district to provide public officials with an update on
the evolution of the Quiet Zone Rule. We need to work very closely
together because the FRA must continue to seek ways to fund
grade crossing modifications in a manner that is not cost-prohibi-
tive. And I am also encouraging the FRA to approach Congress
with a plan to offer additional funding to help fund these projects.
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And again, Mr. Chairman and members of the Committee, we
really have to work to achieve a balance of assuring the movement
of train traffic expeditiously through our districts, allow for the
peace and quiet of the people who we serve, and also make sure
that we uphold paramount concerns of safety.

I thank the Chairman and I thank the members of the Commit-
tee.

Mr. LATOURETTE. I thank you very much, Congressman
Kucinich, for coming to share with us.

Does anybody have any questions of Congressman Kucinich be-
fore we move forward?

Mr. Westmoreland?

Mr. SIMMONS. I have a question. I agree completely with the
issue of the whistles, that when you can get grade separation, you
should be able to eliminate the whistles, although sometimes that
doesn’t happen for reasons that only the railroads can describe.

Your focus has been on separation. I tend to focus on grade cross-
ings with quad gates, because I represent a more rural community
than the community that you are talking about. Are there any ap-
plications for quad gates in your community?

Mr. KUCINICH. Yes. As a matter of fact, there are areas in my
district that are less heavily populated, where the quad gates
would serve to provide for effective safety and, at the same time,
the FRA Quiet Zone Rule would ensure some peace and quiet for
people who have been living along the tracks.

Let us face it, if you live in an area which is proximate to a rail-
road, the chances of you getting jarred out of your sleep are pretty
good, and this is a real concern in many communities where people
do treasure their peace and quiet. People want to support com-
merce with the railroads.

So our job here—and this Committee, with the leadership of Mr.
LaTourette, is really on the right track, if we can say that—is that
we achieve a balance. Those quad gates you talk about are part of
that balance that you achieve. With a ban on train noise or the
horn and then the quad gates, the trains can move through quick-
ly.
But the FRA, to its credit, Mr. Chairman, I had the chance to
meet with them and see the presentation. The FRA, to its credit
is considering all these different variables and trying to actually
create a solution for each community, because that is really what
we are looking at. There are so many variations, and the FRA has
actually created a program, Mr. Chairman, that communities can
go into and kind of custom design their own solution. So this Com-
mittee is going to be very important in helping to facilitate that.

Mr. SiIMMONS. Thank you, Mr. Chairman. Thank you.

Mr. LATOURETTE. Mr. Westmoreland, do you have a question you
want to ask?

Mr. WESTMORELAND. Thank you, Mr. Chairman.

I live in a small town called Grantville, Georgia. The name of it
was Calico Corners before the railroad came through, and the first
conductor of the train was named Mr. Grant, so they named the
town Grantville after him because they were so glad to have the
railroad come through their town. And it was basically a railroad
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town for a long time, with cotton and other agricultural products
that were hauled from the area.

You mentioned communities and railroads and horn blowing.
Horn blowing has always been a part of a railroad, I guess. I grew
up in Atlanta, which was another railroad city, and constant horns
blowing through there. But most of the communities, not only in
Atlanta, but in Grantville and other small towns, have grown up
around the railroads, similar to what Mr. Bachus from Alabama
mentioned.

In Georgia we have real estate laws. If you are so close to an an-
noyance or something that could be an annoyance, I think within
3 mile or so, you have to make the buyer beware of what you are

oing.

So is it your premise that if cities and counties allow commu-
nities to go in around railroads, that the Federal Government
should come in and make for peace and quiet along those corridors?

Mr. KucinicH. Well, the one fix that I alluded to that happened
where people were concerned about 44 trains a day, as Mr.
LaTourette knows, was in one of the most heavily populated resi-
dential areas between New York and Chicago, on the west side of
the City of Cleveland. It is true that the railroad tracks came be-
fore some of those neighborhoods that grew up. That is absolutely
true.

The charm of the rail horn is somewhat lost, though, when you
are in a densely populated area. So what has to happen, I think,
is that we try to strike a balance. And, actually, that is what did
happen. But it was only with the cooperation of the Federal, State,
the local government. And, I might add, it was bipartisan coopera-
tion. That is the only way we could have done it. There was no pos-
sible way.

But you make a good point. Some communities, it is part of the
lore, part of the history of a community. Still, because trains are
faster and safety procedures are much more advanced today, we
might be able to do things that will save lives, at the same time
affect the orderly movement of commerce through our communities.
We want to do both, actually, it is not one or the other.

Mr. WESTMORELAND. And the last question is on grade crossings.
In my dealings with some of the railroads, in trying to get a grade
crossing upgraded for development or whatever, their philosophy
has been, well, if you will close down three, we will upgrade this
one. And it seems to me, in thinking about what Senator Vitter
said—and I didn’t hear all of that—was he wants the Federal Gov-
ernment to pay to shut down some of these railroad crossings.

Isn’t that kind of what the railroads want us to do? I don’t think
they want any grade crossings. If I was a railroad man, I wouldn’t
want any grade crossings. So why wouldn’t we let them close down
their own grade crossings, rather than us pay for them to be shut
down?

Mr. KucINICcH. I think, the way I look at this, this is a decision
that ought to come from the local communities first, in consultation
with the railroads and the Federal Government—that is what we
did—and the State as well, and to figure out a solution. The truth
is no one wants to pay for it. But the fact of the matter is that oc-
casionally a city might want to shut it down. But we have to al-
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ways make sure that safety is paramount. So there is no one-solu-
tion-fits-all for this matter.

I think the FRA, Mr. Chairman, recognized that in its Quiet
Zone Rule. Every member here in this room knows their district
better than any other member. We know some solutions will work
and some won’t. And what I like to do is to leave it to the local
communities to give me some solutions, because the last thing I
want to do is to impose on any local community a decision relative
to a grade crossing. And I don’t think the railroads want to do that
either.

Mr. WESTMORELAND. No, and I agree. I totally agree with you.
But don’t you think if you were going to close a grade crossing—
let us say we were going to close one of the ones we have got in
Grantville—couldn’t we just go put some concrete barriers up or
some of these nice decorative concrete things that we have got all
around the Capitol and just close off the road?

Mr. KuciNicH. I think that both of us have an appreciation for
aesthetics. I don’t know if people in some of our communities have
the same appreciation that we have.

Mr. LATOURETTE. Well, Congressman, I thank you very much for
sharing your time and your thoughts with us today. It is invaluable
as we move forward.

Mr. KuciNIcH. Thank you, Mr. Chairman.

Our final witness on this panel, under my unanimous consent re-
quest, is Ms. Vicky Moore from The Angels on Track Foundation.
As I, mentioned, she has traveled here to share her story with us
at her own expense, and we are very appreciative of that.

I want to indicate I was very appreciative of the time you and
your husband took yesterday to meet with Congressman Ney and
I and, for the record, want to indicate that one of the things that
constantly amazes me as we do this job in a variety of areas are
the number of Americans who take a tragic situation and then
dedicate their lives to making life better for other Americans. That
certainly applies to you and your husband.

We appreciate your coming. We very much look forward to your
testimony, whenever you are ready.

Ms. MOORE. Thank you, Chairman LaTourette, Ranking Member
Brown, and members of the Subcommittee. I appreciate the oppor-
tunity to testify on issues pertaining to grade crossing safety. Our
foundation was formed after our two sons were involved in a cata-
strophic grade crossing accident in 1995. Our youngest son, Ryan,
and two others were killed.

The approach to the non-gated crossing was a steep hill, and
overgrown vegetation restricted the view of approaching trains. I
come to you not as a grieving mother, but as a representative of
the thousands of families that have lost loved ones in grade cross-
ing accidents and who collectively have no representation or na-
tional voice. In this role, I will share with you some of what we
have learned in the hope that needed change will be forthcoming.

First, we have learned that following grade crossing accidents, it
is automatically assumed that motorists are at fault because rail-
roads have the right of way. But motorists’ failure to yield is not
the cause of accidents. Why they fail to yield is the cause. In some
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cases, as courts have affirmed, motorists couldn’t see or hear the
train through no fault of their own.

Furthermore, many accidents occur in rural areas without eye-
witnesses. Why should we rely solely on the railroads to identify
causes of accidents that they themselves are involved in? When mo-
torists are always blamed for accidents, self-anointed good drivers
will have a false sense of security in approaching dangerous grade
crossings. We respectfully request that Congress should require the
FRA to disallow railroads from identifying what they interpret to
be, without investigation, the cause of grade crossing accidents on
their accident reports.

Second, we have learned that many unprotected crossings con-
tain motorist sight obstructions on railroad property, obstructions
that don’t meet the standards of AASHTO or, in Ohio, State law.
A few States have laws in this area, but they are inconsistent. It
is illogical that while Federal legislation addresses sight distance
standards for railroad operations, that there is no such law for pro-
tecting motorists. We respectfully request that Congress enact leg-
islation that adopts AASHTO or similar motorist sight distance tol-
erances.

Third, we have learned that railroads are overly influential in
matters of grade crossing safety. They have authored affidavits for
public officials in judicial proceedings, have partnered with the
FRA on safety teams in a manner that seems uncomfortably close,
and have dominated Operation Lifesaver. Partnerships are formed
out of common interests, but railroads and public regulatory agen-
cies have natural areas of conflict.

It is an irony that we were denied a seat on Operation Life-
saver’s Board of Directors because we were labeled advocates. Yet,
their board is comprised of lobbyists, railroad personnel, and spe-
cial interests. Yes, we are advocates, but for nothing else than pub-
lic safety. We respectfully request that the Federal Government
withhold its funding of Operation Lifesaver until its board is open
to representatives of organizations such as ours.

Fourth, we have learned that the system is inefficient. Railroads
are awarded sole-source contracts to install gates and their expend-
itures are rarely audited. Isn’t this a violation of the most basic of
business principles? Based on our review of railroad invoices, we
suspect that the installation of crossing gates is a railroad profit
center. Railroads should not make money from publicly funded
safety improvements. We respectfully request that Congress re-
quire DOT to ensure that when taxpayer money is used to install
safety devices at grade crossings, competitive bidding and auditing
are required.

And, finally, we have learned that FRA and others have inappro-
priately taken much of the credit for the downward trend in acci-
dent rates over the past 30 years, when, in fact, the major factors
were 25,000 new gate installations, closure of over 100,000 cross-
ings, and downsizing and changing organizational structure of the
railroad industry. Unfortunately, the accident rate increased in
2004 and dangerous crossings are plentiful throughout the Coun-
try.

We respectfully request that when FRA and Operation Lifesaver
come before Congress during appropriation hearings, that they be
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asked to show the value of their programs in ways that identify
specific cause and effect relationships.

Grade crossing safety shouldn’t be a Republican or a Democratic
issue. It is about public safety and saving lives.

I thank you for the opportunity to appear before you today, and
I will be pleased to answer any questions.

Mr. LATOURETTE. Well, Ms. Moore, I thank you very much for
coming here today and also for your testimony.

One of the things that you didn’t mention in your testimony, but
I know, is that one of the things that you and your husband and
your foundation do are to help find and locate funds to install
grade crossing devices. Can you tell the other members of the Com-
mittee that may not be familiar with that how that works and
what good work you have been doing?

Ms. MOORE. Since 1997, the foundation has traveled the State of
Ohio, going to different counties and talking with local county offi-
cials, establishing county task forces. The purpose of each county
task force is to locally identify and prioritize the most dangerous
crossings for upgrades.

Our foundation has set up a reimbursement grant program
where we help fund, up to a certain percentage, the local match for
installation of gates. To date, we have installed 14 sets of gates for
over $400,000 in the State of Ohio.

We also established an educational subsidiary called Crossing to
Safety, which presents an unbiased, balanced message about rail-
road crossing safety and the actual causes for grade crossing acci-
dents.

Mr. LATOURETTE. I think, as I mentioned to you yesterday, and
I think following up on some of the observations that Mr. Bachus
made, the best way we can promote grade crossing safety is to
make grade crossings safer. I talked a little bit about Congressman
Kucinich’s work, and other members will talk about the work that
they have done, but I know that we have used TEA-21 to install
gates and lights at every crossing in my congressional district. That
was in the wake of tragic accidents that had occurred.

When you talk about bidding and costs, my recollection is that
in that scenario—and I think we did 19 grade crossings—working
with the Ohio Rail Development Commission as the funnel for the
Federal money, it was about $125,000 a crossing we experienced.
What type of experiences have you had with price, say, from when
you started to where it is now?

Ms. MOORE. We just installed three sets of gates in Medina
County this past year, the prices averaged between $175,000-
$200,000. I am going to use the time period from 2002 to just last
year—they averaged anywhere from $108,000 to the last crossings
for the same equipment, same railroad, over 170-some thousand
dollars.

The State issues an apportionment letter to the local community
with cost estimates. The cost estimates can be over $200,000. And
that is something that we find hard to believe, that the cost of the
gate installations have gone up that much. The costs prohibit com-
munities from installing gates, which equals lost lives, because
gates have been proven to be the safest form of protection.
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Mr. LATOURETTE. And are you finding that when you help fi-
nance a gate, is the gate constructed by the railroad or is it con-
structed by a subcontractor of the railroad, or does it differ?

Ms. MOORE. What we have found is it goes both ways. In Ohio
we have seen where the railroads are subcontracting out the work
to second sources, and there is no competitive bidding required
when they subcontract the work out.

Mr. LATOURETTE. Well, again, I want to thank you for your testi-
mony, answering my questions. For the record, we will identify the
good looking guy next to you as your husband, who is doing work
with you as well. We appreciate your work.

. I am happy to yield to Ms. Brown for any questions she might
ave.

Ms. BROWN. Once again, thank you, Ms. Moore, for the work that
you are doing. Is there anything else you want to add for us about
The Angels on Track Foundation? And, Mr. Moore, do you want to
add anything?

Ms. MOORE. One of the most important issues we feel Congress
can address at this point is it has been proven that gates are 90
percent effective in saving lives, but we know it is impracticable to
have gates installed at all crossings because of current funding.

We recommend that a national rule be passed regarding motorist
sight obstructions at crossings based on AASHTO and Federal
Highway Administration standards to address vegetation and sight
obstruction at crossings, because the motorist is required to yield.
If you can’t see down the tracks for an oncoming train because of
sig};t obstructions, how can you yield to something that you cannot
see?

It also should be pointed out that the Code of Federal Regula-
tions currently requires the railroads to go down their tracks twice
a week, inspecting their tracks. While they are inspecting their
tracks, they can also be looking for sight obstructions at the same
time.

Installing gates is the most important safety device our founda-
tion promotes. Secondary to that would be eliminating sight ob-
structions at rail crossings so motorists can see.

Ms. BROWN. Mr. Moore, do you want to add anything?

Mr. MOORE. I think she does it all.

Ms. BROWN. Okay. One last question, Ms. Moore. Despite recent
progress, the number of accidents, fatalities and injuries at grade
crossings across the entire rail network have increased in 2004. If
you could get Congress to do one thing you think that would im-
prove the situation, what would that one thing be?

Ms. MOORE. I think we still, to this day, do not know what the
actual causes for accidents are. We continually blame the motor-
ists, without knowing the actual cause. I think installation of gates
is a given; they are the safest form of protection device, but only
20 percent of the crossings in this Country have gates.

We should have the Department of Transportation do a one, two,
or three year study where they actually determine what the causes
accidents. Was the crossing obstructed with vegetation? Did the
motorist drive inappropriately? Did the railroad follow safety proce-
dures? Were the gates and lights functioning properly? These are
all causes for accidents.
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Until we honestly know what causes accidents, I don’t think that
we can address this issue. Currently we believe, based on personal
experience with our older son who was driving the car, when there
is this type of accident, it is always assumed it is the driver’s fault.
Had I been driving the car that day, the same thing would have
happened. You couldn’t see down the tracks and there were no
gates to protect you.

So I guess that is my answer.

Ms. BROWN. Yes, Mr. Moore.

Mr. MOORE. Also, the accident report that is filled out after a
railroad accident is sent in by the railroad. It would be like if you
had a crash in your car with another car, there is no police, you
fill out the report and send it in. You are not going to blame your-
self. And this is what we found.

There is a case in Illinois where the signal system was not work-
ing, completely shut off; they had it jumpered out. FRA and the
State officials filled out the accident report before an investigation,
and blamed it on the driver. It wasn’t the drivers’ fault. The only
reason they found out there was a problem was because they
caught the railroad employee removing the jumpers. They actually
had a camera because it was a new crossing.

This stuff goes on all the time. If you have FRA basically lying
and you have the local officials lying about the crossings, nothing
is ever going to change—you can do all the studies you want—un-
less you change the reporting-system of the accident report.

Ms. BROWN. Thank you.

I yield back to Ms. Carson for questioning.

Ms. CARSON. I apologize initially, I didn’t realize that my micro-
phone wasn’t on. You were bowing up and down. I guess you didn’t
want to hear me talk anyway, and I didn’t want to hear me talk
anyway either.

[Laughter.]

Ms. CARSON. I was a member of the Indiana General Assembly
in the 1980s. There was an organization called Operation Lifesaver
who worked with us on the safety of railroad crossings. Does that
group still exist?

Ms. MOORE. Yes, it does.

Ms. CARSON. Is it under your—it is independent?

Ms. MOORE. Right. It is another non-profit railroad safety foun-
dation.

Ms. CARSON. Are any of those groups actually documenting the
cause of accidents at railroad crossings?

Ms. MOORE. Operation Lifesaver, from my understanding, is an
organization to educate the public. Unfortunately, we do not sup-
port their message because we do not feel they address all causes
for grade crossing accidents. They primarily blame the driver or
the motorist. They rarely address railroad responsibility for cross-
ing accidents or railroad’s shared responsibility for the safety at
grade crossings.

Our foundation is also a privately funded railroad safety founda-
tion; we are a 501(c)(3). We present communities and the people we
talk to a balanced message. We understand drivers can make inap-
propriate decisions. But we also address other factors that cause
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accidents, such as lack of protection, meaning lack of gates. Even
if there are gates at crossings, they can and do malfunction.

Gates are required to work in a fail-safe mode, giving the motor-
ist a minimum of 20 seconds warning. That does not always hap-
pen, and accidents have happened at crossings with gates. Blocked
crossings. Railcars are not required to be reflectorized. I believe the
FRA has given the railroads an additional 10 years to reflectorize
all of their rail stock. We have families that we know that have lost
loved ones at night, at unprotected, non-illuminated crossings be-
cause they ran into the side of railcars.

We believe education is important. We support Operation Life-
saver in part, but we do not support their message until they ad-
dress the other side of the story, which includes inappropriate be-
havior by the railroads not following required safety procedures in
addition to existing hazards at crossings that cause accidents, not
just driver error.

Mr. LATOURETTE. I thank the gentlelady very much.

Ms. Carson, on the third panel the president from Operation
Lifesaver will be here, if you maybe have some questions at that
time.

Mr. Bachus.

Mr. BAcHUS. I thank the Chairman.

Let me tell you my experience with grade crossings. And it is cer-
tainly not the personal, traumatic experience that you have, but I
actually have represented probably 20 families in grade crossing
accidents. And I think I still have the largest jury verdict in the
State of Georgia, at least at the time I came to Congress. It was
$2 million at that time on a grade crossing case. So I am well
aware that there are cases where the sight distance violates
AASHTO standards, as they did in that case. And there was some
other misconduct in that case.

I have represented the railroad. I have defended these cases. 1
am probably one of the few people in Congress that actually has
five or six books that are on grade crossing accidents, and I have
read the whole thing. It is a complex issue, but what I would say
is very simple about it. And you said this. And I think whether it
is Operation Lifesaver, you, anybody that is familiar with these
things, they can all be eliminated, almost all of them, by separating
the track from the rail; and that takes a lot of money.

Now, I can tell you that the railroads don’t have that money. If
you look at return on investment, railroads are at the bottom. If
you take 100 industries in this Country, in fact, many of them
ma}rlly years lose money. That doesn’t justify them not doing things
right.

But I can tell you that in probably 95 percent of the cases—and
this is every study that has ever had—there is some driver error.
Now, I will say this. The sight distance, it sometimes takes a com-
bination.

Also what people don’t realize is with AASHTO standards, they
sometimes require 300 feet before the crossing. And the average
length of a right-of-way is 15 feet by the railroad. So you have got
15 feet of property that the railroad owns, but you have hundreds
of feet that maybe some farmer owns.

Ms. MOORE. Can I respond to what you just said, sir?
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Mr. BACHUS. Yes.

Ms. MOORE. We recently completed a pilot study in Huron Coun-
ty, Ohio to address sight distances along railroad rights-of-way.
What we have found is that most local communities have no idea
where the railroad property lines exist. We requested that the
county engineer go to the tax plot maps and find out where rail-
road property and private property came together, and we found
that railroad property measured anywhere from 33 feet to 75 feet.

In Ohio you have a sight distance requirement for vegetation
clearance of 600 feet down the track, both directions, on railroad
property. And what was happening was the railroads were coming
in and clearing down the tracks, using the crossbuck sign, which
is usually 10 to 15 feet out, and clearing. Well, that wasn’t follow-
ing the Code. The code said railroad property. Now, that meant, if
it was 33 feet on both sides, clear 33 feet. If it went out 75 feet,
clear 75 feet.

So I understand what you are saying, but I think you will find
in most States the railroads are not clearing their rights-of-way.

Mr. BACHUS. The public isn’t either, the private property owner,
many times, too. We just had a case on eminent domain, where
there is a lot of strong feelings about can you make a property
owner do something on their property that is not in their interest.
For instance, the railroads, they would probably not maintain
half—they would probably clear about half the vegetation they do
today if it weren’t for sight distance requirements. And the cost of
that is literally billions of dollars. And they do that for the benefit
of the traveling public.

Now, it is a law; they are often required to do that. But what
I am saying, the solution to this is—because the road, as I said to
start with, the road was put in after the railroad track, in all likeli-
hood—is for the public to put—and I will tell you. I don’t know if
trains were operating above 30 miles an hour at this crossing or
not.

Ms. MOORE. The crossing where our son was killed?

Mr. BAcCHUS. Yes.

Ms. MOORE. Was 60 miles an hour.

Mr. BAcHUS. Sixty miles an hour. And you had crossbucks.

Ms. MOORE. Crossbuck only.

Mr. BAcHUS. And I will tell you that the city or the county that
that is located in should have picked up the expense and they
should have gates and lights at that crossing. To have crossbucks
on a 60 mile track—now, in rural areas, it is very hard for a rural
county to afford that, but if you have got a 60, you are talking
about basically a transcontinental or interstate track.

And the only solution of a train going 60 miles an hour, you are
going to have my children or, in your case, your children—I am
scared to death of grade crossings. They are a tremendously dan-
gerous place. Inattention. I have had a case where there were four
young girls leaving a Christian camp, they were counselors at a
camp. And they were laughing and talking.

The sight distances were—we were able to prove that they didn’t
meet the standards and the railroad was hit with a considerable
amount of money. But they were also inattentive. But that is what
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we all are. They weren’t familiar with this crossing. They had been
over it one time in their life; the second time they were dead.

But I can guarantee you that if you want to eliminate them, you
put a duty on the governmental agencies to maintain those. And
the cost of that is probably eight times what we are doing today,
but we would save thousands of lives a year. And we have at least
one fund that is set up to haul nuclear waste at some point to Ne-
vada. When we start hauling nuclear waste, there is another rea-
son to protect those crossings.

And what you ought to do on any 60 mile an hour crossing, with
maybe—there are always exceptions, but every one of them ought
to be protected, because somebody is going to get killed there, par-
ticularly when you have got a combination where you can’t clear
back 600 feet. Ninety percent of those you are talking about private
property, and that is the reason you can’t do it.

Mr. LATOURETTE. Could I ask you to sum up, Mr. Bachus?

Mr. BacHUS. But I very much know your children probably did
nothing that we have not all done 100,000 times, and they just, un-
fortunately, were, you know, and I am very sorry for you. It has
got to be a horrible time.

Mr. LATOURETTE. I thank the gentleman.

Mr. Blumenauer.

Mr. BLUMENAUER. Thank you.

I particularly appreciate your focusing on very specific things
that you think will help make a complete picture and make the
system that we have now work. Mr. Bachus raises an important
point. We face risks every day, whether it is children bicycling to
school, where there are no grade crossings, but there are problems
with autos. Others have referenced problems with terrorism. I
mean, there are a whole range of things out there that we would
like to make our family safe and secure.

Your particular sort of hardheaded, clear-eyed testimony I think
is helpful in terms of dealing with the system that we have got
now, to understand it and to think about ways that we can expand
upon it. And I just would like, if you would, briefly comment on the
notion of how we equip ourselves to understand how to make the
best of the partnership, acknowledging that this is a system that
has grown up; the communities are different, the railroad industry
is different, we don’t have unlimited money, and time is of the es-
sence.

Your testimony—and we are going to have some great things, I
think, that are going to come forward from Mr. Mead. There are
some interesting things from the Inspector General. We have rep-
resentatives from the industry to talk about what they are doing
and where we go from here.

But your focus, if you would, on ways that we have right now to
make the system work better. I think your husband may have ref-
erenced just accident reports. It appears that there are gaps just
in terms of getting the information out. One may question whether
or not it is impartial if we are self-reporting. We can talk about
that in protections.

But my understanding is that we are not getting all the reports
that are due. You mentioned issues of right-of-way maintenance in
your community, where there are questions that have arisen. Not
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talking about whether it is perfect, but just this appears to—are
there other areas that occur to you where we either can get more
information based on how the system works or if there appear to
be simple, common sense or legal requirements that would make
a difference?

Ms. MOORE. The first thing that comes to my mind is a grade
crossing is shared by a railroad and the public, which means the
railroads have a shared responsibility for public safety. I don’t
think crossing safety should be looked at as only a local issue or
just a highway issue. Railroads own part of the crossing, so they
have a shared responsibility.

I brought up the fact that gates are the most important and most
effective protection device. Yet, only 20 percent of public crossings
have gates. If you can’t install gates because of funding, then the
next best safety enhancement would be to ensure motorists have
clear lines of sight.

A recent National Transportation Safety study cited sight ob-
structions, I believe, in 57 percent of the studied accidents. They
found that sight obstructions contributed to accidents.

I believe this hearing is about saving lives. If it is not, then I
guess my husband and I are here wasting our time. I know had
the crossing where my son was killed and his two friends, if it
would have been protected with gates—and let us say the gates
weren’t working—if my son could have seen down the tracks, the
accident would not have happened.

I believe secondary to installing gates it is imperative to deter-
mine the true causes for accidents, rather than assuming it’s al-
ways the driver’s fault. That starts with the accident report. There
is a box that is filled out and it is marked failure to yield. Well,
that is an assumption of blame on the motorist. So right off the bat
the motorist has a failure to yield citation. Well, that is not telling
you what caused the accident; that is the result of the accident.

I believe if you want to stop these accidents from happening, our
suggestion was that the Department of Transportation do a study
where you find out what actual causes are. If it is sight obstruc-
tion, then that is what you need to address and pass a national
rule. There are no Federal sight distance requirements currently
for public safety; they only address railroad operations. That, to
me, is of utmost importance. There has to be a national standard
all across the Country, uniform.

There is also a problem with crossing protection; there is no uni-
formity from State to State. If you can’t have gates at crossings,
then have uniform sight distance requirements. A rule giving mo-
torists the ability to be safe, to see down the tracks for an ap-
proaching train.

So I guess sight distance comes to my mind.

Mr. BLUMENAUER. Thank you. I appreciate it.

Thank you, Mr. Chairman.

Mr. MOORE. Could I say one thing? The train crossings have
been around for hundreds of years, and we still haven’t installed
gates or proper protection at all crossings. I think 100 years—we
went to the moon. We have gone to a lot of places. But we still
haven’t protected our public at grade crossings. I just think it is
time to do so.
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Mr. LATOURETTE. I thank you very much.

Ms. Johnson?

Ms. JOHNSON. Thank you very much, Mr. Chairman.

I will ask unanimous consent to put my statement in the record.

Mr. LATOURETTE. Without objection.

Ms. JOHNSON. I was sitting here thinking, in my area we have
had a real decrease in accidents, and when we first started light
rail, the people indicated they couldn’t hear the train coming. We
do have a little whistle and we have the gates as well, but the acci-
dents we had initially happened in spite of that. People thought
they could beat the train, and it was a fairly rapid rail. They didn’t
?n(% at any of those investigations that it was the rail system’s

ault.

And I know how frustrating that must be for someone who has
an accident with a rail. I am just wondering whether or not there
would be a way to determine whether it is the fault of the rail sys-
tem when an accident occurs if you have lights blinking or any
other sign. I am not trying to put blame anywhere, but I am trying
to get around to asking a rather delicate question. What would you
suggest that we look at to determine that it is not the pedestrian
or t};e driver’s negligence to get them on the track during that
time?

Ms. MoOoORE. Well, I will go back to my earlier statement that
your chances of coming to an unprotected non-gated crossing is
more likely than coming to one with gates, because only 20 percent
of the crossings in this Country have gates. And the crossing where
my son was killed was not protected with gates. He didn’t have the
luxury of a gated crossing.

In my mind it goes back to the accident reports. That informa-
tion is filled out by the railroads, which is then given to the FRA
and the NTSB, who then come up with their safety statistics, and
from those statistics they determine accident causes and policy
changes. If you start with an accident report that isn’t telling you
what caused the accident, everything from that point on is not ad-
dressing the issue.

Do you follow what I am saying? So I guess that is my answer.
| I;I/Is.?JOHNSON. Were there any signs at all, were there blinking
ights?

Ms. MOORE. At the crossing where my son was killed?

Ms. JOHNSON. Yes.

Ms. MOORE. There was a—in Ohio we have two types of
crossbucks: we have a regular crossbuck, which is just the sign that
says Railroad Crossing and then we have “Buckeye” crossbucks,
which have a reflectorized shield. They are supposed to pick up the
ditch lights from the train. Our crossing had “buckeye” crossbucks,
only a sign which does not tell you a train is coming nor does it
protect you.

It had a 16 percent grade. You couldn’t see down the tracks. It
was like going down a tunnel. And as I had stated before, had I
been driving the car that day, the same result would have hap-
pened, because there were no gates to tell you to stop, or warn you
a train was coming, and you couldn’t see down the tracks.

My older son who survived actually kept moving his car forward,
looking to the left and the right. When he looked to the left, he



23

could see there was no train, but he couldn’t see to the right, so
he kept inching forward, the whole time looking. By the time he
could see to the right, the train was to the left. Three seconds later,
Josh, Allison, and my son Ryan were dead. That is what happened.

Ms. JOHNSON. Thank you very much. I am sorry that happened.
I am trying to conclude in my own mind what we need to rec-
ommend for sure that would help to prevent such an accident.
Thank you very much.

Mr. LATOURETTE. I thank the gentlelady.

We have been joined by Congressman Ney. Actually, the Moores
are residents of Congressman Ney’s district, is my understanding.

Mr. Ney?

Mr. NEY. Thank you. Thank you for letting me sit in here today.
I wish I could have been here the whole time we talked and got
to testify. I just wanted to—again, I am sorry for your loss, as we
discussed before, the loss of your son. I think there several issues
have been raised: how the reports are filled out and the safety
issues.

I want to thank Congressman LaTourette for the hearing.

I think your being here today is worthwhile, and we want to look
down the road to look at the issue in a total, comprehensive way.
So I just want to thank you for being here today.

Ms. MOORE. Thank you for the opportunity.

Mr. LATOURETTE. I thank you, Mr. Ney.

And again, to both of you, I want to thank you very much. I
would want to indicate to you I don’t think your being here is a
waste of time. I know I wrote down what it is that you are asking
of the Federal Government. I am sure all other members did as
well. And our challenge is to receive the rest of the testimony today
and to figure out collectively and individually what we think we
need the Federal Government to do.

I would follow up on some of Mr. Bachus’ observation. I want you
to know I heard what you said about Federal regulations for sight
distances, but I think he makes more than a good point. When you
deal with sight obstructions that have to do with curvature and to-
pography and all variety of things that fall under the bailiwick of
the locals and the States. I think you have given us a big bunch
of information to chew on, and how we make all that work with
all the interplays of the various local levels of government is going
to be a challenge.

But, again, I thank you for coming and I thank you for testifying.
I thank you for not only your testimony, but the exhibits that you
attached to your testimony as well.

Mr. BACHUS. Mr. Chairman, I want to thank you for your cour-
age. I think we have all seen crossings that are just inherently
dangerous, and I strongly believe, after seeing these for 20, 25
years, that the public—the counties, the cities, the States—have
got to be more forceful.

And I will tell you that when you set the gates and lights up,
what you will have is you will have people knocking the gates
down. And the railroad will pick up that expense. And it is a tre-
mendous expense for them to maintain it. So it is not as if they
are getting away without doing anything.
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But I think there is a strong public obligation for the Federal
Government and the State and the county and the city, first of all,
not to—I have not seen this crossing, but I am going to assume
from what I have heard from you that it shouldn’t be in the state
it is in. I think that is a safe assumption. And I think that the gov-
ernmental bodies shouldn’t be exonerated in this case.

Mr. LATOURETTE. Mr. Bachus, thank you.

Ms. Brown, do you have something?

Ms. BROWN. Yes. I just want to finally thank you once again for
coming as my guests. I hope you know that your valuable time is
very, very appreciated. We have all learned a lot from the amount
of time that the Chairman has given you is a real learning experi-
ence, and we usually don’t extend this much time. So I want you
to know that we very, very much value your participation, your
goming. And we are going to try to get some follow-through, in ad-

ition.

Mr. LATOURETTE. Again, thank you very much for coming.

Ms. MOORE. Thank you very much.

Mr. LATOURETTE. Thank you.

We will move to our second panel. And I would advise the second
panel, as they sit down, we have been notified that a series of votes
may occur in the next couple of minutes, but we will try to do as
much as we can in the second panel before we move forward.

And on the second panel we are fortunate to have, I think on his
maiden voyage of testifying, at least before this Subcommittee, the
new Administrator of the Federal Railroad Administration, the
Honorable Joseph Boardman. We are also fortunate enough to have
the Inspector General from the Department of Transportation, the
Honorable Kenneth Mead; and, lastly, the Acting Chairman of the
National Transportation Safety Board, the Honorable Mark
Rosenker.

So, gentlemen, we thank you all for coming. We have received
your testimony and we have reviewed it. The lights, for those of
you that haven’t testified before, go from green to yellow to red. If
you can confine your remarks to five minutes, we would appreciate
it. And hopefully we can get your testimony in. I don’t think we
will be able to do testimony and questions before we have to break,
but we would at least like to get as much testimony as we can.

So, Mr. Boardman, welcome. Thank you for being here, and we
look forward to hearing from you.

TESTIMONY OF JOSEPH H. BOARDMAN, ADMINISTRATOR, FED-
ERAL RAILROAD ADMINISTRATION; KENNETH M. MEAD, IN-
SPECTOR GENERAL, DEPARTMENT OF TRANSPORTATION;
MARK V. ROSENKER, ACTING CHAIRMAN, NATIONAL TRANS-
PORTATION SAFETY BOARD

Mr. BOARDMAN. Thank you, Mr. Chairman.

Mr. Chairman and members of the Subcommittee, I appreciate
this opportunity to appear before you on behalf of Secretary Mi-
neta. This is my first hearing as the new railroad safety adminis-
trator of the United States.

I have found that grade crossing safety has improved dramati-
cally since the mid-1970s. In 1975, there were over 12,000 crossing
collisions and 917 deaths. In 2004, those numbers were 3,050 and
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368 deaths, a 75-percent reduction in collisions and nearly 60-per-
cent in deaths.

I found that the first safety action needed when I arrived seven
weeks ago was to reject a request to delay the train horn rule from
going into effect on June 24th. It was requested that I exercise my
authority to issue an emergency delay of its implementation. For
me, that would have been the wrong signal to send. I am told that
emergency authority has been used only 23 times in the 35-year
history of the FRA. I am not here to delay safety improvements,
but, rather, to enable them.

Since June 24th, over 220 Quiet Zone corridors have been des-
ignated in accordance with the rule. In fact, most of the plans that
FRA has received for the establishment of new Quiet Zones have
included significant improvements to crossing safety.

This rule fits very well into the three Es of grade crossing safety:
engineering, education, and enforcement. It has been since 1994
that Congress enacted the so-called “whistle ban” statute, directing
the FRA to require the sounding of train horns at crossings, unless
a community adopted one or more safety measures that satisfied
the statute. The FRA was required to hold hearings and establish
regulations that implemented the statute, and I am happy to say
that has been done. And we look forward to making substantial
progress in reducing deaths and injuries at grade crossings as a re-
sult.

Railroad safety is measured in numbers, as is anything we wish
to improve: by knowing where we are, knowing where we have
been, and where we are going. I expect today you will hear lots of
numbers. And if you read the testimony I have submitted for the
record, you will see lots of statistics. But I am not going to list
those in my oral testimony because railroad crossing safety is about
people, and not numbers.

One of the other things I found at the FRA is that they take
every accident, incident, loss of life as serious. It is people that die
or are injured. It is people that operate the trains, the trucks, the
buses, the cars. It is people that trespass or cross as pedestrians.
Eight hundred and fifty one of them lost their lives last year at
crossings or by trespassing, and another 1,469 of them were in-
jured. That is where the statistics come in. Because in 1994, 1,144
lost their lives, and 2,413 were injured.

I believe everyone agrees that it was a significant accomplish-
ment, and it is people that should be complimented for that. It is
many of the people that are here today; those that wrote the first
crossing action plan in 1994, those who updated and published a
new plan in 2004, and adjusted it again just this year, with the na-
tional inspection plan released in May of 2005; it is a Secretary
committed to safety; it is Operation Lifesaver, and the Association
of American Railroads and the Brotherhood of Railroad Signalmen;
it is our IG, Ken Mead; and it is the National Transportation Safe-
ty Board and States and others.

But it is also members of Congress, those of you that are now
being called upon to understand that in order to achieve even more
dramatic improvement for the future, it will require difficult deci-
sions, such as the train horn rule.
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None of us should delay; not government at any level, industry,
labor, or publicly interested persons in rail safety. The Secretary,
through the FRA, has a plan for improvement, and the plan still
includes engineering, education, and enforcement. But it also in-
cludes establishing responsibilities, improving data collection, con-
ducting analysis and research, improving emergency notification,
issuing safety standards, and evaluating results for effectiveness.

It also includes a shared responsibility with all five surface
transportation agencies: the Federal Highway Administration, the
Federal Motor Carrier Safety Administration, the National High-
way Transportation Safety Administration, the Federal Transit Ad-
ministration, and, yes, the Federal Railroad Administration. In ad-
dition, it includes supporting the Department of Homeland Security
and the Transportation Security Administration as they achieve
greater security for our transportation network and our citizens.

Thank you for your attention. Together we have made a dif-
ference. Together we will continue to do so. I am happy to answer
or find the answer to any question you may have.

Mr. LATOURETTE. Well, Administrator Boardman, I thank you
very much.

As the sound indicates, we now have a series of votes. And be-
cause of the nature of the Inspector General’s testimony, I don’t
want to have it rushed or interrupted, so my predisposition is to
recess at this time, have the votes, and come back. I apologize for
the inconvenience, but if you just stand at ease, we will be back
as quick as we can.

The Subcommittee will stand in recess until the conclusion of the
votes.

Mr. BAcHUS. Mr. Chairman?

Mr. LATOURETTE. Mr. Bachus?

Mr. BAcHUS. I am just wondering if in this case—I know I am
very interested in this testimony, and a lot of us have lunch events
that we are going to from 12:00 to 1:00. I don’t know when these
gentlemen are intending on eating, but I am just wondering, be-
cause of the votes, if you would consider maybe a lengthier recess.

Mr. LATOURETTE. You want to have lunch?

[Laughter.]

Mr. BACHUS. You know, I want to have it all; I want to have
lunch and I want to be here.

Mr. LATOURETTE. Well, how about 12:30? Is that enough?

Mr. BAacHUS. Actually, I will be back at 1:00. If you keep it going
until 1:00—

Mr. LATOURETTE. I tell you what. We will make everybody keep
talking until you get back.

Mr. BAcHUS. Thank you.

Mr. LATOURETTE. Okay. So that everybody can go get a bite if
you want, why don’t we plan on voting and being back in our
chairs at 12:30?

[Recess.]

Mr. LATOURETTE. I call the Subcommittee back to order.

Our hearing is going to resume. When we recessed we had re-
ceived Administrator Boardman’s testimony. We now move to In-
spector Mead. Thank you for being with us through the long delay.
We are ready to hear from you.
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Mr. MEAD. Thank you, Mr. Chairman. We have issued major
grade crossing safety reports in 1999 and 2004, we have another
one in process. Our testimony is largely based on that body of
work. I am not going to review the statistics about this program
except to say that in 1993 the Department set goals to reduce
crossing fatalities and collisions by 50 percent.

In 1994, there were 626 fatalities and that has dropped to 332
in 2003. I think, if the truth be told, there are not too many pro-
grams in Government that require such a partnership of the gov-
ernments, State, local, Federal, private industry, and so forth that
can point to those types of results. I also think that Operation Life-
saver deserves a lot of credit here, and groups like the Angels on
Track Foundation.

I very much appreciated listening to Mrs. Moore’s testimony be-
fore the lunch hour. Last year, though, as a number of people
pointed out, some ground was lost. Grade crossing fatalities tallies
rose 11 percent to 368.

You should know that further progress is going to be more dif-
ficult. A lot of the progress has been what I would call “low-hang-
ing fruit,” a lot of that low-hanging fruit has been picked. A lot of
that progress has come from closing thousands of crossings, lit-
erally getting rid of them, and installing automatic gates and flash-
ing lights at crossings with a high probability for collisions.

Automatic warning devices though do not prevent all accidents.
In fact, 49 percent of the accidents that occurred over the last five
years happened at crossings that, indeed, did have active warning
devices. Railroad accident reports attribute about 90 percent of
crossing collisions to reckless or inattentive motor vehicle drivers
rather than the trains or broken crossing devices, a point I will
come to later.

I think, we watch this program pretty closely, to its credit the
Department is continuing its focus on grade crossing safety. They
have issued new safety rules requiring reflective stickers, strength-
ening requirements for sounding horns, improving locomotive event
recorders.

Last year’s news reports raised questions about the reporting
and investigation of grade crossing collisions. Representatives
Oberstar and Brown, Senators Hollings and Inouye and, also Sen-
ator Lieberman had some interest in this matter. Our work is not
yet complete, but I want to preview for you three findings relating
to one, accident reporting; two, crossing collision investigations;
and three, safety regulations enforcement. We find clear room for
improvement in each of those areas.

The first area. We found that the railroads failed to report 21
percent of serious crossing collisions to the National Response Cen-
ter. FRA can clearly do more to enforce that reporting requirement.
The 21 percent of serious crossing collisions is a big number, that
is a fifth.

Railroads are required to report serious crossing collisions to the
National Response Center immediately so the Federal Government
can properly respond. Our analysis showed that 115 of the 543
crossing collisions that occurred between May 2003 and December
2004 should have been reported to the National Response Center
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but were not reported at all, let alone being reported in a timely
way.

These collisions were ultimately reported to a separate database
at the Federal Railroad Administration within 30 to 60 days after
the collision. But in our view, that is too late to allow the Federal
authorities to investigate the accident or otherwise take prompt ac-
tion. The good news here is that FRA has begun reconciling its own
database with that of the National Response Center and has told
us that they now plan to start penalizing the railroads when they
do not report.

Now part of the under-reporting problem stems from deaths that
occur after the accident; somebody gets seriously injured at the ac-
cident, the ambulance comes, they go to the hospital, they die at
the hospital, they do not get reported because they did not die at
the actual scene of the accident. There is also some confusion over
what should be reported in the first place.

I want to point out here we do not have any evidence that the
railroads were deliberately covering up data, deliberately not re-
porting it. We think there is some clarity that needs to be brought
to reporting requirements and we think there are some fairly easy
fixes here. Certainly, somebody that dies in a hospital as a result
of a grade crossing accident is dead just as surely as somebody that
dies right on the scene.

Point two. The Federal Government investigates very few cross-
ing collisions. This is much different from other areas in transpor-
tation, such as aviation. We think FRA needs to develop strategies
to increase its involvement in investigations. We found that FRA
investigated 9 of the 3,045 crossing collisions that occurred in 2004.

Specifically, they investigated 47, or 13 percent, of the 376 most
serious crossing collisions that occurred in the last five years. So
this is not just something that has been going on for just one year;
it is a five-year pattern. No Federal investigations were conducted
for the other 329 serious crossing collisions.

FRA told us that the National Transportation Safety Board is the
lead Federal agency responsible for investigating accidents, not
them. That may be true. NTSB tends to investigate only the most
high-profile crossing collisions, and conducted seven crossing inves-
tigations from 2000 to 2004. Now the real important point here is
that because the Federal Government does not independently in-
vestigate most of these collisions, the information that FRA gets
concerning the causes comes almost exclusively from self-reporting
by the railroads.

The railroads’ accident reports, as I said earlier, attribute about
90 percent of the collisions to motorists, and FRA usually does not
conduct its own investigation to verify those findings. I think there
are some things they can do here. For example, they do not rou-
tinely review the event recorder data, that is the locomotive’s event
recorder, they do not routinely get the State and local police re-
ports of the accident, and they do not routinely get the State rail-
road inspectors’ collision reports.

We believe that collecting information from those other sources
about crossing accidents would improve their ability both to under-
stand qualitatively the causes of the accident, and also to help bet-
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ter target investigations of those accidents it decides should be in-
vestigated.

Final point. We think FRA ought to beef up its enforcement of
grade crossing safety regulations. FRA identified over 7,490 critical
safety defects related to railroad crossing signals from 2000 to
2004, that was out of about 69,405 problems they identified related
to crossings. So 7,490 critical safety defects, they recommended
only about 5 percent, or about 347, of these for violations, which
carry a fine. These defects among other things, include the failure
of a signal to activate or the failure of a railroad employee to repair
a signal malfunctions in a timely manner. FRA collected only
$271,000 in fines from all railroads in 2003 for grade crossing sig-
nal violations.

I think they need to consider whether the small number of viola-
tions and the low amount of fines sufficiently encourage railroads
to better comply. I want to note that this year, almost contempora-
neous with the issuance by the Department of a National Rail Safe-
ty Action Plan, FRA assessed one railroad $298,000 for grade cross-
ing ksafety issues related to a single accident in the State of New
York.

That fine was larger than the total of all crossing signal fines im-
posed upon all railroads in 2003. A penalty of that size I think will
get the attention of the railroads. Thank you.

Mr. LATOURETTE. Thank you very much, Mr. Mead.

Now the Acting Chairman of the National Transportation Safety
Board, Mark Rosenker. Thank you for being here, and we look for-
ward to hearing from you.

Mr. ROSENKER. Thank you, Mr. Chairman. Good afternoon,
Chairman LaTourette, Ranking Member Brown, and distinguished
members of the Subcommittee. Thank you for the opportunity to
testify before you on behalf of the National Transportation Safety
Board. All agree that grade crossing accidents are tragic events
and we appreciate the serious attention that this Subcommittee is
devoting to this important safety issue.

The Safety Board has long been interested in the adequacy of a
train’s audible warning system to alert motorists of the train’s
presence at grade crossings. We have examined this issue in a vari-
ety of accidents and not that while horns can be effective, they can
also fail to communicate the intended warning. The sound of a
train horn is an effective warning only if the driver recognizes it
as a train horn and takes the appropriate action. This recognition
is affected by noise levels inside the vehicle and by the soundproof-
ing designed to cut down outside noise.

In 1986, the Safety Board conducted a study of passenger/com-
muter train and motor vehicle collisions at grade crossings and
found that in 27 of the 75 accidents investigated the occupants of
vehicles could not hear the audible warning system of the train. We
concluded that train horns should be improved to better address
that audibility concern.

The Safety Board has been particularly concerned with the po-
tential for grade crossing accidents involving school buses and the
sound dampening characteristics of these vehicles. We have inves-
tigated two school bus accidents of special note—Fox River Grove,
Illinois in 1995, and Conasauga, Tennessee in 2000. Audibility
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tests conducted in conjunction with these two accidents helped
frame the nature of the problem.

Research has shown that detecting a sound will not lead to ap-
propriate action unless the sound is identified or has reached the
alerting level. If a sound is to be identified, the warning signal
must be three to eight decibels above the threshold of detection. If
a sound is to reach the alerting level, the warning signal must be
approximately 10 decibels above ambient noise. In the Fox River
Grove accident, our tests indicated that the train horn did not ex-
ceed ambient noise levels until 1.1 seconds before impact. In the
Conasauga accident, the driver had difficulty detecting the train
horn at all.

In a 1998 safety study, the NTSB tested the audibility of a
train’s horn within 13 passenger and emergency vehicles. When the
windows were closed and the engines were idling, the sound of the
horn was loud enough to alert the drivers of 5 out of 13 of the vehi-
cles. When fans were turned on, the horn was not audible at all
in seven of the test vehicles. Nevertheless, the train horn is an im-
portant part of grade crossing safety. It should be sounded unless
other actions are taken that act as an effective substitute at cross-
ings.

In an effort to find such effective substitutes, the NTSB issued
a recommendation to DOT to develop and implement a field test
program for in-vehicle safety and advisory warning systems, vari-
able message signs, and other active devices, and to modify those
applications for use at passive grade crossings. These technologies,
particularly in-vehicle warning systems, can help enhance safety at
passive grade crossings. Such in-vehicle warning systems are a po-
tential solution to the audibility problem that drivers encounter.

The cost to eliminate or upgrade passive grade crossings is high.
However, even expensive gates and lights do not completely elimi-
nate the hazards at crossings. The ultimate solution from a safety
standpoint would be the construction of bridges or underpasses
that eliminate grade crossings. However, in our 1998 study, the
Board recommended that a viable, less costly remedy is to install
at passive crossings STOP and STOP AHEAD signs. By placing a
stop sign at a passive crossing, a clear, unambiguous message is
sent to the driver so that the driver knows both where the crossing
is and what action must be taken.

In response to that safety recommendation, two organizations
have proposed combining the crossbuck sign with either a stop or
a yield sign, and FHWA is considering issuing interim guidance on
this issue to the States. This is a positive step and I look forward
to seeing the final guidance put forth by the FHWA.

Thank you, Mr. Chairman, for the opportunity to testify. I am
available to answer any of your questions.

Mr. LATOURETTE. Chairman Rosenker, we thank you very much
for your testimony. Thank you all for your testimony.

I want to clear up something with you, Mr. Mead, before I go on
to some other questions. That 21 percent is a pretty big number,
as you indicated, and my question is, are the railroads failing to
report 21 percent of all accidents at-grade, or are they not report-
ing them to all of the agencies that they are required to? Do you
understand my question?
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Mr. MEAD. Yes, I do. There is an FRA database that they are re-
porting to. That is not the National Response Center database. The
National Response Center database is one that is supposed to be
reported to immediately when the accident, or grade crossing colli-
sion in this case, meets certain criteria that are defined. That was
what the 21 percent figure referred to.

Mr. LATOURETTE. So are they reporting to the FRA but not filing
the same or a similar report with the National Response Center,
or are they not filing even with the FRA?

Mr. MEAD. No, they are filing with the FRA. Their problem is
that the National Response Center report is supposed to be filed
promptly so it gives them a chance to take a look at the profile of
the accident, decide what they want to do about it. If you have an
accident on July 1, for example, you have until August 30 to report
it to the FRA. The National Response Center will get a report of
that accident on the very day of the accident, if everything is oper-
ating correctly.

Mr. LATOURETTE. Okay. Is there, and maybe your analysis did
not go this deep, do you find that for most of the reporting to the
FRA they take the entire two months? I guess I am asking is this
a matter of maybe the FRA should be sharing with the National
Response Center, or is this, if they get 60 days, they take 60 days
to report, whereas if they were reporting to the National Response
Center, as you said, we would have it on the day of the accident,
or shortly thereafter?

Mr. MEAD. I do not have a detailed analysis as to how long they
take. I can tell you they do not report to FRA in enough time for
FRA to take prompt action or to decide whether it itself wants to
go and investigate. The NRC database, I really think the fix on this
issue is pretty straightforward. It would require them, if you have
a serious injury at a grade crossing collision, just to report that in-
stead of making it hinge on whether they die at the hospital or
they die on the scene. That would not be inconsistent with the cri-
teria they have if a train crew member, for example, received an
injury in the accident.

Mr. LATOURETTE. Right. And the thing, Chairman Rosenker and
Administrator Boardman, a lot of things strike me about the In-
spector General’s report, but it is this lack of investigations I think,
and maybe if you could comment on that. I had, although it was
not an at-grade crossing, but the parents of the engineer who per-
ished in the crash down in South Carolina came to visit me a cou-
ple of weeks ago and expressed concern, similar to the concerns
that the Inspector General has expressed, that why do we not have
a National Transportation Safety Board investigation of the facts.

And if you are conversant with that accident, you can talk about
that accident, but just in general, when the Inspector General says
over five years or whatever the figure was. I guess your agency is
most famous for when there is a plane crash everybody is all over
television. So do we have to have 130 people perish in one accident
before we get an investigation? Or how do you do it and why are
there not more?

Mr. ROSENKER. Mr. Chairman, I would love to see our organiza-
tion at every single train accident. Unfortunately, the assets and
the resources that we have within our organization will not allow
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us to do that. Approximately 20 of the say 3,000 railroad accidents
that occur every year are investigated, and those are high visibility
accidents. We have to go to those. Clearly, when you are involving
an Amtrak or a passenger train in any way, shape, or form, we will
investigate that. I assure you, we would like to investigate more.
But with only 14 investigators on the staff, we do not have the re-
sources to be able to accomplish that.

By law, we must investigate every aviation accident. And we
have significantly more aviation investigators than we do in other
modes. But, as I say, sir, we would be very, very pleased, we would
be thrilled to have the opportunity to investigate and prevent these
types of accidents. But it is really an issue of sheer numbers
against the resources that we have, sir.

Mr. LATOURETTE. Okay. I thank you for that.

Administrator Boardman, I think that resources is an important
point to make. I would bet you would make a similar argument
about the FRA, and I know you have only been there for seven
weeks. But I am troubled that, as we talk about resources and ev-
erybody in every department will tell you there are scant resources,
my experience with transportation bills is that the highway guys
want all the money to go to highways, the train guys want all the
money to go to trains, and the transit people want all the money
to go to transit. But in both the House and the Senate iteration of
the ISTEA program that we are now struggling with, the Adminis-
tration has made observations that I find troubling.

Basically, the Administration position on both the set-asides for
Operation Lifesaver and also for improvements of grade crossing
safety devices in the States is criticized as not giving States suffi-
cient flexibility to use it for other stuff. Specifically, I will just read
to you quickly, “The Administration objects to the set-aside provi-
sions in the Senate bill that reduces State flexibility. The Senate
bill would set aside $938 million for grade crossing safety, although
grade crossing fatalities account for less than 1 percent of highway
fatalities nationwide.”

And it goes on to make a similar observation about the House
bill, it sets aside $1.7 billion over five years, and basically says,
“Because of all the accidents that occur in the Nation, only 1 per-
cent of these are at-grade crossings,” so we should not tie the
States’ hands and say they cannot use this $1.7 billion in the
House bill only for grade improvements, and almost $1 billion in
the Senate bill.

Are you able, and again I know you have just got the job so I
know you did not write this, but are you able just to comment on
that generally and maybe tell me why my concern that we cannot
even take $2 billion over five years just to make these things safer
is not a good idea?

Mr. BOARDMAN. Mr. Chairman, I think that the philosophy be-
hind the set-aside resistance really has to do with the philosophy
that says a State has to have maximum flexibility to use the money
where it sees fit. It is not a whole lot different than the train rule
when we are looking at the train rule to have each community
begin to identify where its priorities really are and what kind of
protection it really wants to put up there. They are looking for
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States to find the places that they think the priorities are to save
lives. And so the Administration is looking at that.

One of the things that occurred is that the total amount of
money that became available for safety was increased and then
that flexibility was offered to the States to, hopefully, if the rail ad-
vocates and those that want to improve grade crossing could get
more of those dollars to make those improvements.

Mr. LATOURETTE. Okay. I appreciate that answer. My inclination
is maybe to do a second round because I do have questions of you
on the whistle program. But I would just say that I am all for
States’ flexibility. I am a Republican, I am supposed to be a States’
rights guy.

But I will tell you that if in these transportation bills we did not
have a set-aside for air quality mitigation, I do not think the States
would do it; if we did not have a set-aside for the preservation of
green spaces, I do not think the States would do it; and likewise
with these grade separations, I have to tell you that unless we say
you cannot use this $2 billion for anything but making these grade
separations closer, I think, at least in my State, and I am not criti-
cizing my Department of Transportation, but I think they would
say we would rather add a third lane on I-71 than do this. So on
this, I think I have to respectfully disagree with the Administration
position.

I yield to Ms. Brown.

Ms. BROWN. Thank you, Mr. Chairman. In my State, we will take
it and do a tax rebate or something.

[Laughter.]

Ms. BROWN. I have a question. It seems that 91 percent of the
collisions cited, Mr. Mead, are caused by the driver of the vehicle,
although the railroad gives the account of what happened and what
caused the accident. I would like to ask each one of you, and I
think you have touched on it, but what are some of the things that
we can do to ensure that we are getting an accurate picture of
what happened in the accidents, and how can we improve it?

And the fact that we do not report unless someone gets killed at
that point certainly is something that needs to be corrected. If it
is a serious accident, then we need to report it. If each one of you
could respond.

Mr. MEAD. I will take a shot at it first, since I brought it up. I
think one clear thing you can do is you want a more complete port-
folio of information about the accident. Whether FRA ultimately
can take the resources and investigate more than 9 a year or not
is one issue.

But certainly they can require a more complete reporting of the
accident. If you are going to ask the railroads who was at fault in
this accident, or can you explain circumstances of the accident, you
are likely to receive something that is an exposition of the situation
in the light most favorable to the railroad. If someone asked me if
I was in an accident, you know, Mr. Mead, would you explain the
circumstances of this accident, I would explain it in the light I
think most favorable, as I think most everybody in the room would.

I think at a minimum, let us go after the State and local police
reports, they are right there on the scene; the event recorder in the
locomotive. These are things that already exist that would not cost



34

a lot of money to capture. And I think that if we got that informa-
tion, we would be in a better position to act on what Ms. Moore’s
suggestion was earlier, she was talking about a study of causation,
I think this would be an opportunity to look at it prospectively once
you get a complete package of information.

Mr. ROSENKER. I would agree with the Inspector General. But in
addition to that, I would go back to what I had stated earlier in
my testimony. It is interesting, there were a number of studies
done about seven, eight years ago indicating that people did not
really know what to do when they came upon a crossbuck. People
know what to do when they see a stop sign, they know what to do
when they see a yield sign, but I could probably ask every person
in this room what should you do when you see the crossbuck and
I would probably get about six or eight different answers. That is
a lot of our problem here.

The recommendations we made to DOT was to install, at the
State level and local level, stop signs in conjunction with these
crossbucks. At least you know what to do when you see a stop sign.
You will stop, hopefully. But unfortunately, even in some of those
cases where it is obvious, people will ignore the crossbucks, they
will go around the gates, they will zoom by at 40 or 50 or 60 miles
an hour. And the laws of physics at that point dictate what the re-
sult will be. A very, very fast moving train will just destroy a motor
vehicle. Thank you, ma’am.

Mr. BOARDMAN. I think one of the things that I began to look at
in this short period of time in trying to understand this issue was
that we were not in this thing alone. It was not just the IG—and
the IG has been very helpful, by the way. Just two months ago in
May, just before I got here, the FRA clarified what the reporting
requirements would be for grade crossing accidents to the National
Response Center.

So that, and I think you identified that, Ken, we have already
begun to reduce that kind of a problem within the agency; the
agency took an action right away. And I think the NTSB is exactly
right when they talk about the need to change the way that we
identify passive crossings, whether it is crossbucks and you have
a yield sign or whether you have a stop sign. And so we are in the
middle of really talking that out with our other partners, which are
the Federal Highway Administration and those who control what
is called the "MUTCD”, or Manual of Uniform Traffic Control De-
vices. I got it right that time; I was not sure I was going to.

But the fact is that people do not understand today what those
passive crossings are really about. In fact, I am going to tell you
that people do not know you are supposed to stop and yield to turn
right at a stop sign, and they just go around the corner. You are
supposed to stop and yield.

So I think as the increase in train traffic, as you talked about
a little bit earlier, has occurred, so has the amount of vehicular
traffic out there, and the difficulty of doing that one “E,” that edu-
cation piece, is becoming more and more difficult for all of us. So
we see those difficulties.

We also see this as a highway crossing. It allows the highway to
cross the railroad. Those accidents are investigated, and they have
been identified as being investigated by the local police and by the
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community that the accident occurs in. We have had programs, and
continue to have programs, with liaison with police departments, to
try to teach them what they need to look for to make sure that
those investigations go right.

And I think there is an important point that the IG has brought
up about these reports. We are trying to think about that, and we
are not adverse to changing those reporting requirements in some
fashion. We would like to look at that. There is no “Cause” box ac-
tually on a crossing collision report. There are on the other reports
for accidents with the railroads, but not on that one. You have to
infer what happened from what is being said on the report.

But maybe there is a way to put a box on there from the police
department report to say what the cause was or at least to start
in that fashion, and we will look at something like that to try to
make that improvement.

Ms. BROWN. Thank you. I yield back my time. Maybe we will
have another round.

Mr. LATOURETTE. Yes, we will. I thank the gentlelady very
much. Maybe while you are educating people you could teach peo-
ple what the passing lane is for as well.

[Laughter.]

Mr. LATOURETTE. Mr. Blumenauer.

Mr. BLUMENAUER. Thank you, Mr. Chairman. I am stunned that
my adult supervisors have allowed me to be at this hearing this
morning. I want to just throw out a couple things if I could in the
off chance that I get yanked away.

From my perspective, I do not want to see us get involved in
some sort of blame game or whistling somehow that we have solved
a problem or we have made massive progress. I think we still have
a significant problem that is solvable compared to all the other
things that we cope with and throw Federal money at that perplex
us. This, we ought to be able to continue the progress we have seen
in the past. I would like your help, and the witnesses, Mr. Chair-
man, on a couple of items of the big picture that would be very
helpful for me.

One is, just an understanding of what has happened over the last
third of a century in terms of the number of crossings that we are
talking about. Somewhere in the material somebody said 100,000
were closed. I would like to get a sense of what has happened over
a third of a century, the number of where we were and where we
are today.

And if there is something else that all these certified smart peo-
ple that are joining us here today could offer up that would help
us get the big picture, get the context, I would welcome that.

Second, I think it would be interesting to have a comparison over
the last five or ten years of the number of deaths in aviation versus
the number of deaths in railroads. I should know this, I know. My
impression is because of the great work that is being done in avia-
tion, absent an intervening terrorist event, pretty good record in
terms of lives lost. And admittedly, it is not apples and oranges be-
cause we have a massive rail system.

But just being able to have the context, what have we spent in
the number of investigations, what have we spent aviation versus
rail. It is a question I would like to explore with our experts and
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ask them to submit this in writing, Mr. Chairman, because I do not
want to spring anything on people.

But I would like their help in understanding the context of those
statistics and whether or not the time has come for us to mandate
some sort of minimum investigation any time there is a death that
is related to a railroad accident. Again, I would like to get a sense
of if there is a way to have a more equitable allocation.

Mr. LATOURETTE. If the gentleman will yield for just a minute.

Mr. BLUMENAUER. Absolutely.

Mr. LATOURETTE. I saw everybody scribbling down while you
were talking. But if you would be so kind as to put that in writing,
I will submit it to the witnesses and we would ask them to help
us supplement the record, and I thank you.

Mr. BLUMENAUER. Yes, sir. Thank you. I will attempt to do that,
Mr. Chairman.

There are some specifics that I would ask, and I will again make
part of a memo, but I want to put it on the table now to the extent
that there is some help that witnesses can give us now. Looking
at changes that we need to make—and I appreciated some specifics
that have come forward. There are no Federal sight distance re-
quirements. Should there be a Federal requirement for railroads?
Should there be some requirement that the right-of-way mainte-
nance obligations are, in fact, enforced? We have heard that evi-
dently in Ohio there is some question about this. Is there any prob-
lem with just amending the regulations so that the reporting kicks
in every time there is a death or serious injury? Is there any prob-
lem with making that change? And your notion if there are alter-
natives for funding. This is a problem, it is not going to be cheap
if we have more investigations, for instance. But if there are rec-
ommendations about sources for revenues or partnerships that
would make that possible.

And if T have not totally exhausted my time, I think my green
light is still on, Mr. Chairman, I would like to conclude with one
question that the panelists might react to, because the Inspector
General’s report suggested some ambiguity in the relationship be-
tween the Transportation Safety Board and the Federal Railroad
Administration.

I am curious if representatives from either agency could speak to
the potential of clarifying the relationship between the two so that
we do a better job not just of investigation, but getting the policy
recommendations, the enforcement, the things that will really
make a difference at the end of the day. And Mr. Mead, if you want
to jump in at some point at the end of that, I would welcome your
thoughts as well since you planted the seed.

Mr. ROSENKER. Congressman, thank you for those questions. If
I could begin by stating the fact once again, we would be very in-
terested in investigating every accident we could if we had the as-
sets and resources to do that. So we have created criterion that ba-
sically is in the area of passenger traffic. Amtrak, various pas-
senger trains, if they have collisions, they have deaths, we will in-
vestigate that, no matter how many of them.

Freight trains, we also take a look at catastrophic issue of what
happened at that freight train, there was a HAZMAT release, were
there civilians along the sides, that type of thing, we will inves-
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tigate those. But unfortunately, with only 14 investigators, we do
not have the ability to investigate every one of the accidents, find
the probable cause, make recommendations, and then advocate im-
plementation of those recommendations.

This organization only has approximately 416 people to cover all
the modes of transportation. We must look at every aviation acci-
dent in the United States. There are approximately 2,000 of those.
We do not necessarily go to every single one of them, but we will
be looking at them and many times we will investigate in coopera-
tion with the FAA. We always work with the FRA when we do
these investigations for rail. They are there with us. But they have
the wherewithal to go to more than we do.

Mr. BOARDMAN. There is absolutely no ambiguity in knowing
when the NTSB shows up who is in charge. We know that the
NTSB is in charge, just like as I left New York, and I can speak
about that a little bit more since I was there for eight years and
I chaired the public transportation safety board, there was no am-
biguity on the part of the transit system when we showed up to do
an investigation in New York State that we were in charge of that
investigation unless the NTSB showed up, and then there was no
ambiguity there either that they were in charge. So in terms of
t}ﬁat part of your question, Congressman, there is no confusion
there.

In terms of the amount of resources or how we would investigate
these accidents, I think I note that there are probably 3,000 or
more investigators with the FAA and we have a total field staff of
a little over 500 people and they are not all investigators for grade
crossings; we have about 16 people that are grade crossing experts.

So we try to get to those that we can get to, but more impor-
tantly, we try to use them for prevention activities and let our
partnerships continue with the local police investigating highway
accidents and grade crossings unless it meets the criteria. And I
think the question of do we need to change that, do we need to do
something different for the future, that is what I hear from your
question, and that is something we will look at in more of a re-
sponse to you.

Mr. MEAD. I would like to take the offer since I planted the seed
in the first place. It does seem to me the FRA people to whom he
alludes, it is correct to say FRA has more staff, as the Adminis-
trator said. It is also correct to say that those very staff are doing
other duties besides investigating accidents. I think that under Ad-
ministrator Boardman’s leadership, there is an opportunity for him
to reflect on whether the culture inside FRA is oriented to actually
wanting to do investigations of these accidents.

Final point. The investigative criteria that FRA uses now needs
to be revisited. There are three criteria for when they will inves-
tigate the accidents. The first is when there is a malfunction of
grade crossing equipment. That makes some sense except that ac-
tually goes more to a finding of an investigation.

But what would trigger this is if somebody self-reported that the
crossing equipment did not work. That would normally be some-
thing that you would want to find out as a result of an investiga-
tion. The second criteria, a commercial vehicle or a bus is involved
in a grade crossing collision plus one death or several injuries.
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Third criteria, if it is not a commercial vehicle or a bus, you have
to have three deaths to highway users. I would take a look at that
criteria as to whether it is comprehensive enough for their needs.

Mr. BLUMENAUER. Mr. Chairman, if you could indulge me just 30
seconds more. Other than our Chair and Ranking Member, I take
a back seat to no one in terms of thinking that rail is critically im-
portant for our country’s future and that it is going to be more im-
portant rather than less for purposes of energy, for purposes of the
growth that we have, congestion. This is an issue that I think is
going to grow over time.

I cannot say enough how much I appreciate the leadership of our
Committee focusing on this, because this something that we have
to get right or it is going to pose a problem for current operations
of rail, let alone where it is going in the future.

I wanted to just signal one other item. Because I did not know
if I was going to be able to be here, I have been reading furiously
the testimony. There was an item that was in Mr. Hamberger’s tes-
timony that just struck a resonant chord, talking about problems
with grade crossings that continue, even if they are low priority for
transportation purposes, one would think, but have a high commu-
nity value.

It is tough to close some of these down. Some people say toss
down a jersey barrier. Those of us who have been in local govern-
ment or who have worked on some of these problems know that
sometimes it is not just the neighborhood, it is business interests
that are concerned, there are public safety issues. So it is complex.
And this is a part of the shared responsibility, Mr. Chairman, that
I think we face.

If T am still here when Mr. Hamberger testifies, I was going to
try and tease out of him what we could do in a way to help focus
on things that keep certain grade crossings going that might lend
themselves to cooperative solutions. This is shared responsibility
and this is one that looms heavily on my mind, that it may be risky
for us to wade in, but it might be useful.

Mr. LATOURETTE. I thank the gentleman very much. I can just
tell you that my first house was three houses from a set of railroad
tracks and the street dead-ended at the railroad tracks and my
neighbors made their own grade crossings just because they did not
want to drive two blocks to go the regular way. So human behavior
is something that we do have to address.

I do want to engage in a second round because I wanted to ask
about the whistle rule, Administrator Boardman, and a couple of
things that are concerning me. It is my understanding that the
final rule on the whistle ban requires time-based soundings of
horns as opposed to the old way where there is a placard in the
ground that has a “W” on it that notifies the crew that it is time
to sound the whistle.

It is my understanding now that the engineer is going to have
to do a math equation in his head because the time-based sounding
of the horn is going to be at a defined time interval away from the
crossing, which of course is that old story of when two trains leave
Chicago at the same time, which one gets to New York based upon
the speed of the train and a variety of other things.
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I understand, and I know that this was not done on your watch,
but I understand that some labor organizations brought this to the
FRA’s attention, and the FRA as a matter of fact acknowledged
substantial difficulties with compliance. I see substantial difficul-
ties with compliance. And I guess I would just ask you about your
opinion on the advisability of having these interval things.

I think it is going to create accidents or the temptation is going
to be if I am a railroad and I know if the engineer is not really
good at math and he screws this thing up, you are going to be sub-
ject to more accidents, more liability, so I would just sound the
horn from one end of town to the other so I did not have to say,
you know, I am not good at math. Maybe you can tell us what you
think about that.

Mr. BOARDMAN. I was trying to decide whether I am good at
math. The math, I can tell you: there were 3,000 comments on the
initial rule, and another 1,400 after we had published the interim
rule. So there is a lot of interest. While I rejected delaying the im-
plementation of the horn rule, we did accept reconsideration on
such issues as the time, and we are looking at that right now.

Mr. LATOURETTE. Good. I appreciate that. And the other thing
as you begin your tenure, I think the time line on the whistle rule
is instructive, at least to those of us that try to be helpful with leg-
islation. The 1994 law required the FRA to issue final rules in two
phases; one by November of 1996, and the second by November of
1998.

The FRA, however, did not propose rules until the year 2000,
and the recent final rule was finally issued in April 2005. Can you
provide us comfort that under your administration you will attempt
to address the chronic and continued failures of the FRA to respond
to rule-making in a timely manner as envisioned by the Congress?

Mr. BOARDMAN. Yes. In that particular case, Mr. Chairman, just
to talk about that if you will permit me for a minute—

Mr. LATOURETTE. Sure.

Mr. BOARDMAN. Congress did require the FRA to stop the imple-
mentation and hold hearings. So a lot of that was in there in order
to respond again to Congress. But, yes.

Mr. LATOURETTE. Good. And then Mr. Mead, just a couple. We
are aware, I think Mr. Blumenauer touched upon it a little bit, but
we are aware that sometimes local and State authorities resist
making improvements that are suggested by the railroads or other
safety experts to make grade crossings safer, design problems with-
in a community that are not on the railroad property, they are
under the jurisdiction of the local community, in some cases high-
way signs might need to be placed, you might have to repair some
pavement markings.

If municipalities or States refuse to make these safety upgrades,
do you have an opinion as to whether or not the Congress should
perhaps empower the FRA to fine or some other way sanction those
communities that neglect to make those accepted and recognized
safety improvements?

Mr. MEAD. Yes, I think that is well-advised. That is good counsel.
You know, in our grade crossing report, the one I mentioned ear-
lier, the 2004 report, we made a recommendation in there that the
FRA and the other appropriate parties in the Department should
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target the top States that are having these grade crossing prob-
lems. Your State is one of the borderline States.

But we suggest the number six--California, Illinois, Indiana, Lou-
isiana, Ohio and Texas. We thought the Department ought to re-
quire these six States to submit an action plan that everybody
would agree on. They are trying it with Louisiana now. And I think
that is a good mechanism, these State action plans, for getting con-
crete results. And I think they can be linked to money as well.

And if they are properly coordinated within the Department, as
Administrator Boardman was suggesting, with the Federal High-
way Administration, the Federal Railroad Administration, the In-
spector General, the Congress, that is a pretty good list of heavy-
hitters. And so I think your counsel on that is well taken, sir.

Mr. LATOURETTE. And the last question before I yield to Ms.
Brown. When I was asking questions before about the flexibility,
the ability of States to only use money for upgrading at-grade
crossings, the highway bill, as you know, has a Section 130 that
deals with that. Can you just comment briefly on whether you
think Section 130 has been effective during the course of its exist-
ence.

Mr. MEAD. Well, I am not specifically familiar with the Section
130. I would just state as a general proposition that, the point you
were making earlier about there are some areas that if it is just
left to the highway interests, you are going to get some concrete,
and if it is left to transit, you are going to get some transit, I think
that point is well-taken. I have been at the Department now for
some years and I see that in practice.

Mr. LAToOURETTE. Okay. Thank you very much. Ms. Brown, do
you have more questions?

Ms. BROWN. Thank you, Mr. Chairman. I knew there was some-
thing I like about you. You need to know that also my first house
was two doors down from the railroad track and the meter used to
run right through my house.

Mr. Boardman, I will start with you. I have two or three ques-
tions for each party. What resources does the FRA need to improve
railroad safety? Do you need more inspectors, more funding?

Mr. BOARDMAN. The resource question. I think, depending on
what it is that we would be sent out to do, I would certainly have
to be much more specific on that. I know that some folks have ana-
lyzed what would it take to look at every crossing and every inves-
tigation that might be out there, and it would be far beyond where
we could even find people, probably, that would be qualified to do
something like that.

But one of the things that has happened at the FRA, I think of
particular importance to answer your question, is that the Sec-
retary announced in May a new safety action plan whose center-
piece is called the National Inspection Plan.

That National Inspection Plan is looking at each one of the dis-
ciplines for inspection of a railroad safety matter, whether it is an
operating practice by the railroad, whether it is a grade crossing
or a track, or whatever the particular craft or inspection is, and
looking at how should we best employ the resources that we have
available to reduce the amount of risk or to reduce the potential
for either an incident, an accident, or a loss of life on the railroad.
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And that has begun. There are three areas that have already
been covered, and we have already begun to shift resources, both
in terms of from one railroad or one area of the country to another,
to make sure that we are reducing those risks. We will also do that
with additional areas; like the signal issues, for example, will be
dealt with by early 2006.

That is something. As I came in and I have been getting a brief-
ing for about an hour every week to try to understand that plan,
I think it is the way to go. And again, that was something that was
driven partly by the Inspector General in his previous report that
he looked at, that we needed to look at data differently for the fu-
ture, and that is something I am interested in as well, that we use
our resources wisely in order to reduce the difficulty with safety.

Ms. BROWN. Right. You only have, what, 16 inspectors though,
is that correct?

Mr. BoARDMAN. That is just for grade crossings. We have about
500 folks in the field, some of those are supervisors and support
staff, probably just over 400 are actually out there inspecting in ei-
ther track, signal and grade crossing, operating practices, motive
power and equipment, and hazardous materials.

Ms. BROWN. And you are also working with State and local gov-
ernments?

Mr. BOARDMAN. Yes. There are about another 155 inspectors in
30 States that we have agreements with.

Ms. BROWN. My last question for you is, what is FRA doing to
address overgrown vegetation and sight obstruction at grade cross-
ings?

Mr. BOARDMAN. We have a rule that requires the railroad to
keep any of the either passive or active barriers free from vegeta-
tion so people can see those barriers. We do not have regulations
that deal with what has been discussed here earlier about the sight
distances, and it has been suggested to use AASHTO’s green book
i)r some other standard to apply there. We do not have those regu-
ations.

Ms. BROWN. Mr. Mead, do you think the FRA has done a good
job in enforcing its regulations and ensuring that the railroads are
inspected and assessed appropriate penalties? And I go back to
your testimony where you said one major penalty added up to all
of the smaller penalties in one incident.

Mr. MEAD. I think that the third major point in our testimony
goes to this issue. It seemed to me that FRA inspectors working
very hard and diligently identified 7,49 critical safety defects. Criti-
cal is not something that we coined; that is FRA stratified the rec-
ommendations they made into the more important ones, and those
7,490 were the more important ones of 69,405 that they had found.
Of the 7,490, roughly 347 or 5 percent were recommnded for viola-
tions.

And as I pointed out in 2003, they assessed fines for all railroads
in the United States for all grade crossing signal violations of
$271,000, I think it was, and in just one fine this year it exceeded
that. So I think they can do a better job. And I think the inspectors
out there in the field would appreciate that. They are out there
writing all these defects or recommending violations, they must
wonder what has become of them.
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Ms. BROWN. Okay. One last question for you. How does the FRA
differ from the other model administrations when it comes to ad-
dressing safety? Are they as rigid as the other model administra-
tions in ensuring that there is appropriate oversight and enforce-
ment of these regulations?

Mr. MEeaD. I think FRA is getting better. Administrator
Boardman pointed out that the Secretary directed a National Ac-
tion Plan. I think this Committee should revisit how that plan is
performing once it is fully implemented. FAA, I think in aviation,
Ms. Brown, it has been my experience that almost across the board
in aviation tolerance level for safety risk is the lowest of any mode
of transportation.

And then when you get on up, I think common carriers in gen-
eral, where you are paying somebody to haul your goods or haul
your person, that the standards of care there are tough. And then
when you get to your own private motor vehicle, that is probably
where things are almost totally left to the States. But I think FRA
is making some progress.

Ms. BROWN. That is good. I am very pleased that you all are so
forthcoming with us.

One last question. You mentioned that you all would like to in-
vestigate more if you had more resources. I guess we are respon-
sible for funding you. Is your funding sufficient, we know it is not,
but what would it take for you all to do a better job of protecting
the public?

Mr. ROSENKER. We asked in this year’s appropriation bill for 73
additional full-time employees. That would be in the rail area for
rail investigators an additional 10 investigators, and a total for the
Department of 22, because we also have hazardous materials and
pipeline.

In addition to that, there will be people, say human factors peo-
ple, that will look at rail accidents when we take the entire team
out. Currently, as I indicated earlier, we have 14 full-time inves-
tigators, and that would really make up approximately two full
teams to cover the Nation today.

Ms. BROWN. You requested that. Is it in the appropriations?
Where is it?

Mr. ROSENKER. It was in our appropriations bill. We actually list-
ed the 73 positions, specifically what they would do. Unfortunately,
we did not get anything. We were flatlined.

Ms. BROWN. Okay. We have to see what we can do.

Mr. MEAD. Just on the point on resources. I wonder if there are
some opportunities for cross-fertilization among the different inves-
tigative disciplines. Human factors is an example. Event recorders,
there is extraordinary expertise at NTSB in how to get out of
wreckage, airplane wreckage, event recorders and how to listen to
them and translate them. I would think those skills are transport-
able to other modes as appropriate. At least that is something that
could be looked at.

Ms. BROWN. Thank you. Thank you, Mr. Chairman, I yield back
my time.

Mr. LATOURETTE. Thank you very much. Mr. Bachus.

Mr. BAcHUS. I thank the Chairman. Mr. Boardman, I was read-
ing your testimony and, on Page 8, it says the final rule on imple-
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menting the 1994 whistle ban statute became effective June 24th.
Is that correct?

Mr. BoARDMAN. That is correct.

Mr. BACHUS. When I read that I thought that was a mistake.
When was the rule published?

Mr. BOARDMAN. The rule for the purposes of time I think was
published in December of 2003.

Mr. BACHUS. I checked that and it was issued April 27th in the
Federal Register.

Mr. BOARDMAN. It was issued but it was published back in 2003.
Okay, it was the interim rule that was published in December of
2003.

Mr. BACHUS. Yes, which has no legal impact.

Mr. BoARDMAN. We think it does.

Mr. BACHUS. You think the interim rule complies with—

Mr. BOARDMAN. I think one of the implications here that this
rule is not yet effective is wrong. That, I guess, is what I am trying
to say.

Mr. BAcHUS. Well let me go back. You think an interim rule sat-
isfies the statutory 365 days following publication of the final rule?

Mr. BOARDMAN. We have a legal interpretation from within the
Department that we have satisfied that rule.

Mr. BacHUS. Based on legal precedents? Could we have a copy
of that legal opinion?

Mr. BOARDMAN. Yes.

Mr. BAcHUS. Okay. You are not disputing that the final rule was
published April 27th?

Mr. BOARDMAN. I guess not. The final rule took effect on June
24th.

Mr. BACHUS. Just reading, “Any regulations under this section
shall not take effect before the 365th day following publication of
the final rule.”

Mr. BoARDMAN. We will get you a legal interpretation. We think
it is a final rule now, sir.

Mr. BAcHUS. Oh, it is a final rule now, I am not disputing that.
But I am certainly disputing the fact that comply with this regula-
tion. I cannot imagine that you found an attorney that would say
that an interim rule was a final rule. Do you think those are inter-
changeable terms?

Mr. BOARDMAN. No.

Mr. BAcHUS. But you are doing that in this case?

Mr. BOARDMAN. I am going to get you a legal opinion that I read,
that I did not totally understand, but I will give it to you.

Mr. BACHUS. And you are relying on that as opposed to the plain
wording of the statute?

Mr. BOARDMAN. Yes.

Mr. BAcHUS. Okay. So you admit you are ignoring the plain
wording of the statute?

Mr. BOARDMAN. No. Yes.

[Laughter.]

Mr. BacHUS. Okay. Thank you. I like the second answer better
than the first.

Mr. BOARDMAN. Yes, I understand.
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Mr. BAcCHUS. I am concerned, I am sure other people have
brought it up, about how complex this is for engineers sitting in the
cab. When they have got a whistle board, they blow it when they
get to the whistle board. But have you ridden in the cabs of these
diesel engines as they have approached crossings a lot?

Mr. BOARDMAN. I have not; no.

Mr. BAcHUS. Okay. Would you do that if we could arrange that,
just so you could observe the complexity of the rule that you all
have adopted?

Mr. BOARDMAN. I would not think you would expect me to say
I/nO-I/

Mr. BacHUS. Right. Thank you. I can tell you that even anybody
that appreciates the anxiety and the stress and really the
unnerving, and I am not talking about anything to do with you, but
as a train approaches a crossing and people are running across
that crossing, I can tell you that I was on an Amtrak diesel in
Houston, Texas and people were running right across in front of us
and there were school buses out there, and I was praying to get
off that diesel, not because I was scared but because it was almost
a nauseating experience. And engineers do this every day. I do not
know how they do it. The stress level has got to be incredible, and
I am sure there have been studies on that.

This wayside horn, where you have placed them 50 feet from the
crossing, these stationary horns, pole mounted I suppose, is that
far enough back?

Mr. BOARDMAN. I do not know the answer to that question.

Mr. BAcHUS. That is something you would probably want to
know, would you not?

Mr. BOARDMAN. Certainly.

Mr. BACHUS. Is that a fair stopping distance?

Mr. BOARDMAN. I do not know the answer to that question.

Mr. BAcHUS. How about the National Transportation Safety
Board member, is 50 feet—it seems astonishingly short to me.

Mr. ROSENKER. Sir, depending upon the speed of the train, de-
pending upon the coefficient of the track, depending upon the speed
limit—

Mr. BAacHUS. I am talking about the automobile. I guess the train
would obviously be a variable there. I was thinking more of the—

Mr. ROSENKER. Yes, sir. I am sorry. Depending on how fast the
motor vehicle is moving.

Mr. BAacHUS. What if it is 40 miles an hour, what is the stopping
distance?

Mr. ROSENKER. Sir, it depends, once again, upon the coefficient
of the road, depending upon the kinds of tires, depending upon—

Mr. BAcHUS. Let us assume a flat road, asphalt surface, four
lane highway, level.

Mr. ROSENKER. Sir, you have gone beyond my expertise.

Mr. BAcHUS. Okay. Would you agree with me that 50 feet is in-
sufficient?

Mr. ROSENKER. Once again, sir, depending upon the road condi-
tions, it may well be, sir.

Mr. BacHUS. Just from your common, ordinary experience in
stopping an automobile, do you think that two car lengths or three
car lengths is—
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Mr. ROSENKER. Sir, I might not be comfortable with that.

Mr. BACHUS. Okay. All right. Those are easily equated. There are
charts and graphs.

Mr. ROSENKER. Yes, sir.

Mr. BacHUS. I can tell you it is astonishingly short. Even with
our new braking systems, I think it is pretty impossible. I was in-
terested in your assessment. You are here testifying about these
rules and regulations. Have any of you taken a position on 50 feet
and whether that is sufficient? Were you aware that it was 50 feet
from the crossing?

Mr. ROSENKER. What our position is, we still believe a horn is
a very valuable part of protecting a road crossing. However, with
the implementation of this legislation, we see a silver lining at the
same time; that is, the requirement to improve the road crossing
conditions whether by eliminating it totally, whether by building a
cross-over, underpass, or by making a passive crossing an active
crossing. So at the same time, we see that silver lining.

Mr. BAcHUS. Maybe I have confused you. I confused one of the
staff. What I am talking about is 50 feet from the crossing being
the decision point for making a decision—

Mr. BOARDMAN. Mr. Bachus, it is not 50 feet from the crossing,
I am told. It is really on the mast, and it is used with gates, and
it is based on time rather than that distance.

Mr. BacHUS. I am talking about the automobile. I am just going
to read: “FRA set the minimum volume for wayside horns at 96
decibels based on the motorist’s decision point 50 feet in advance
of the grade crossing.” And a decision point 50 feet from the grade
crossing I think is too late for a motorist to make that decision.
AASHTO standards of sight distances are probably 300 feet in a lot
of instances. So that is what I am saying, a decision point for the
motorist 50 feet from the crossing just seems too short.

Mr. BOARDMAN. Mr. Bachus, that is really for measuring the dec-
ibel rating at 50 feet. It sounds a lot earlier than that in order to
give the motorist a warning for stopping purposes. It is not 50 feet
for stopping.

Mr. BacHUS. But I guess that is my question. Why would you
meas{t}n‘e it at 50 feet when that to me would be beyond the decision
point?

Mr. BOARDMAN. That would be at the maximum point I guess of
the decibels would be at 50 feet.

Mr. BAcHUS. Okay. If I have got a little more time, let me ask,
when you tell a railroad not to blow a whistle through a regulation
or a statute, and Mr. Rosenker mentioned that he feels like a horn
can be a very valuable or necessary instrument in warning motor-
ists, but if you have a rule where you tell a railroad not to blow
the horn, you do not shield them from liability in the case they do
not blow that horn, do you?

Mr. BOARDMAN. When you tell a railroad not to blow the horn?
I do not understand that question.

Mr. BACHUS. Your regulation is—

Mr. BOARDMAN. The rule is blow the horn.

Mr. BacHus. Okay. It is not a whistle ban statute?

Mr. BOARDMAN. The quiet zones that you would have would be
based on the risk that was—
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Mr. BAacHUS. Okay. And within those areas where they do not
blow the horn because of the statute, when they do not blow the
horn and liability results, do you compensate them or reimburse
them for their liability?

Mr. BoArDMAN. If we have invested dollars at the crossing, Fed-
eral dollars at the crossing, then we preempt the liability.

Mr. BacHUS. Okay. So you do preempt their liability. If they
comply with that and they are sued—

Mr. BoARDMAN. Yes. I think the concern would be—

N Mr. BacHus. If they are sued and somebody says if you blew the
orn—

Mr. BOARDMAN. I can understand clearly now why you got the
largest award.

Mr. BAcHUS. And let us just say it never comes up from a liabil-
ity standpoint, they never blow the horn, and you cannot raise
that, let us just say it is not even discussed with the jury, but do
you not think they are back there thinking they should have blown
the horn?

Mr. BOARDMAN. I think that their liability is that if they do not
do it right, I think—

Mr. BACHUS. I guess what I am asking, what if they had blown
the horn except for the whistle ban statute and the motorist had
stopped, instead of the engineer blowing the horn, the motorist
stopping, he does not blow the horn, they do not stop, and they re-
sult in a million dollar verdict. There is no reimbursement by the
Federal Government, or is there any shield provision?

Mr. BOARDMAN. As long as they have complied with Federal law,
they are okay.

Mr. BAcHUS. Okay. So you would reimburse them for any liabil-
ity that might occur?

Mr. BOARDMAN. Reimburse them? No.

Mr. BacHUS. Compensate them, shield them? There is no immu-
nity under the statute?

Mr. BOARDMAN. I am going to go back to a yes, no.

[Laughter.]

Mr. BAcHUS. All right. I think they would prefer yes, but I think
the answer is no.

Mr. BOARDMAN. I think there is a preemption, yes, if there is
Federal money that is invested, that their liability is limited.

Mr. BacHUS. No, I am saying when they are sued it is their
money on the line. Am I wrong? Other members of the panel?

Mr. MEAD. I think the issue here is a standard of care. Is the
railroad by tooting its horn at the intervals authorized by statute
and not any more than that meeting a standard of due care that
has, in effect, been prescribed by the Federal Government and is
therefore not liable if it follows that standard of care. And then I
think there is a subsidiary question as to whether the Federal Gov-
ernment would be liable in a law suit for somebody that says that
the rule itself imposes a standard of—

Mr. BAcHUS. I do not mean to belabor this point, but let us just
use a hypothetical. The CSX railroad engine is approaching the
crossing, because of the whistle ban statute they do not blow the
horn, and an individual gets on the crossing and is hit, and the
CSX railroad is sued. Now probably in all likelihood, because of
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this Federal statute, nobody is going to say they did not have to
blow the horn, it probably is excluded from evidence, the jury prob-
ably never hears it, or let us just say the jury is even told there
was a whistle ban statute so they did not have to blow the horn.
Okay?

Now, I do not know how that comes down, but I do know that
if there is a verdict against the railroad they have to pay. It seems
to me like you are taking away their right to blow the horn to warn
people to therefore limit their liability. Do you follow my logic?

Mr. MEAD. I am not an expert on this horn rule. But I do follow
your logic. I see what you are saying.

Mr. BOARDMAN. But the engineer is allowed to blow the horn
whenever there is an emergency, whether there is a whistle ban or
not.

Mr. BAacHUS. But he does not know, Mr. Boardman, whether
there is going to be an emergency or not until it is too late.

Mr. BOARDMAN. Well certainly when he sees somebody in front
of him he can still blow it, which is the last gasp at that point in
time.

Mr. BAcHUS. The only thing a last gasp is going to do is the
person—

Mr. BOARDMAN. So your point is, you would like to go back, for
Congress to not have the whistle ban?

Mr. BAcHUS. Well, no. We actually said do not implement it for
a year after the publication date which would allow us to address
some of these things.

Mr. LATOURETTE. If I could ask you to wrap up, Mr. Bachus, I
would appreciate that very much. Do you have one more question
you want to ask?

Mr. BacHUS. Well, the time-based whistle blowing or horn blow-
ing, if the engineer miscalculates when to blow the horn because
of the complexity of the rule, is the railroad exposed to liability?

Mr. BoARDMAN. I do not know.

Mr. BAcHUS. Okay.

Mr. LATOURETTE. I thank the gentleman very much. We need to
get to our third panel.

For this panel, I want to thank you all for coming. Administrator
Boardman, you have had a good baptism here today. I think your
observation is right, it is pretty obvious as to why Mr. Bachus was
such a successful lawyer in Alabama before joining us here in the
Congress. You all go with our thanks.

And pursuant to when Mr. Blumenauer was here, if he in fact
writes down those observations that he would like comments on,
we will forward those to you and would appreciate your cooperation
in getting back to us. But you go with our thanks. Thank you.

While the third panel gets situated, just a couple housekeeping
matters. One, I would ask unanimous consent for members to sub-
mit additional questions to the witnesses for the record. Without
objection, so ordered.

I would also ask unanimous consent that the Chairman of the
full Committee, Mr. Young’s statement, as well as that of any
member of the Committee or Subcommittee, be entered into the
hearing record at the appropriate moment in time.
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It is now my pleasure to welcome our third panel today. First,
Edward Hamberger, who is the president of the Association of
American Railroads; Gerri Hall, who is the president of Operation
Lifesaver; Dan Pickett, who is the president of the Brotherhood of
Railroad Signalmen; and Paul Worley, who is the chairman of the
Rail Safety Task Force from the American Association of Highway
and Transportation Officials.

I want to welcome you all. We have obviously received your testi-
mony. I do not want to cut anybody off, but now because of the
length of the hearing, if we could sort of pay attention to the five
minute rule and we will see if we can get through this today. We
thank you all for coming.

Mr. Hamberger, the floor is yours.

TESTIMONY OF EDWARD HAMBERGER, PRESIDENT ASSOCIA-
TION OF AMERICAN RAILROADS; GERRI L. HALL, PRESI-
DENT, OPERATION LIFESAVER; DAN PICKETT, PRESIDENT,
BROTHERHOOD OF RAILROAD SIGNALMEN; PAUL WORLEY,
CHAIRMAN, RAIL SAFETY TASK FORCE, AMERICAN ASSOCIA-
TION OF HIGHWAY AND TRANSPORTATION OFFICIALS

Mr. HAMBERGER. Thank you, Mr. Chairman. On behalf of our
members, I would like to thank the Committee for this opportunity
to discuss highway-rail grade crossing safety.

In addition, I would like to thank the members of the Sub-
committee and the full Committee for their hard work on TEA-21
reauthorization in general, but most especially for your continued
support of the Section 130 program and its funding for highway-
rail grade crossing improvements.

As you have heard this morning and this afternoon, we have
made substantial progress over the years in improving grade cross-
ing safety. The Section 130 program deserves much of the credit for
that progress. In fact, since 1980, grade crossing collisions are
down 71 percent, fatalities down 56 percent, and injuries, 72 per-
cent. And the decline in the absolute number of grade crossing acci-
dents has come at the same time that rail and highway traffic has
been increasing.

The rail industry has been, and remains, in the forefront of the
effort to improve grade crossing safety. The record shows that it
was railroads back in the 1970s who were the original advocates
for the Section 130 program. Railroads have advocated in this Con-
gress for a doubling of the Section 130 funding. And as you pointed
out, Mr. Chairman, that was in the face of opposition from the Ad-
ministration.

Railroads are advocates for change in the MUTCD, as rec-
ommended by the NTSB, to encourage the installation of yield or
stop signs at passive grade crossings. I would like permission to in-
sert in the record at this point a letter I was pleased to write to
Administrator Peters in February of 2004 urging the Federal High-
way Administration to accelerate the adoption of this standard.

Mr. LATOURETTE. Without objection.

[The information follows:]
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ASSOCIATION OF
AMERICAN RAILROADS

Office of the President
Edward R. Hamberger
President and Chief Executive Officer

February 20, 2004

The Honorable Mary E. Peters
Administrator

Federal Highway Administration
400 Seventh Street, S.W.
Washington, D.C. 20590 ...

Dear Administrator Peters:

necessary to 1mple' ommendatxons of NCHRP Report 470 Wi yom: next
revision of the MUTCD. Not only thiete lives to be saved on our nafion 'fhxghways
there are additional railroad’ employees, who.are currently exposed to this unnecessaxy
risk of death and injury at highway-rail grade crossmgs

Although railroads are not the experts in hlghway safety at grade crossings, as a sponsor
of the National Committee on Uniform Traffic Control Devices (NCUTCD),-our
representatxves participated with many of their state and local highway DOT counterparts
in a Task Force formed by the Railroad Technical Committee of the NCUTCD to propose
appropriate language to include in Part Bight (VI of the next revision of the Manual of
Uniform Traffic Control Devices (MUTCD). .

50F Street, NW | Washington, DC 20001 1. P(202) 639-2400 { F(207) 639-2286 | www.aarorg
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.2

This Task Force and its NCUTCD Technical Committee spent the past eighteen months
crafting comprehensive language to implement the recommendations of NCHRP Rep:
No. 470, This Task Force also provided each sponsor and member of the NC!
a copy of the Report. The Report’s author and other task force members have

Committee. We perceive that it will be a minimum of one ye:
even consider the issue and the necessary implementation lan

Further delay in implementation of the
resulting in needless exposure of the high
destruction. Further improvement to p
made today by implementatio

Thanking you in advance for
forward to its continued partne;
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Mr. HAMBERGER. Thank you.

Railroads were among the founders of Operation Lifesaver,
whose educational efforts aimed at drivers and trespassers have
helped save thousands of lives, and every year railroad employees
make thousands of safety presentations before school and civic
groups as part of Operation Lifesaver activities.

Every year our industry spends in excess of a quarter of a billion
dollars to maintain active warning devices at grade crossings. From
2003 to 2004, while the grade crossing accident rate continued to
decline, the actual number of grade crossing accidents did increase
and did not show the improvement of the previous years.

As IG Mead noted, this is due primarily to the fact that our safe-
ty efforts have already harvested most of the low-hanging fruit and
further progress will yield incrementally fewer benefits. That is
why the industry has undertaken many additional safety initia-
tives. We want to get to the root of this problem, and not just when
it is motorist error, but when it is the error of the railroads as well.

Even one grade crossing accident is one too many. And with that
in mind, railroads are putting forth significant efforts and expend-
ing significant resources on a variety of approaches designed to re-
duce the number of crossing accidents. For example, CSX has
strengthened its grade crossing safety program with several key
initiatives including improving its accident reporting operations
and advanced analysis of grade crossing accident causes. All Class
1s have multimillion dollar programs to cut vegetation around rail-
road tracks to enhance public visibility at grade crossings. Union
Pacific is near completion of a major safety initiative to upgrade
signs at crossings without active warning devices, consistent with
the NTSB recommendation.

All AAR members are working closely with States, communities,
and private property owners to close unnecessary or duplicate
crossings. Since 2000, for example, BNSF has closed more than
2,500 at-grade crossings on their system and has the goal of closing
420 more by the end of 2005. Similarly, Kansas City Southern is
partnering with the States of Missouri and Mississippi DOTSs to im-
prove safety through a series of upgraded crossing signals or closed
crossings.

As we will hear later, Norfolk Southern is partnering with the
FRA and the North Carolina Department of Transportation in a
new grade crossing safety research project that uses locomotive-
mounted digital video cameras to capture real-time data of actual
grade crossing collisions and trespass incidents. The FRA noted
that the project results will be used to develop more effective safety
measures to better protect lives at grade crossings.

Yet much remains to be done. Thousands of redundant or other-
wise unnecessary grade crossings remain open and should be
closed. Education needs to be intensified further, as highlighted by
the fact that nearly half of all highway-railroad grade crossing fa-
talities occur at crossings already equipped with active warning de-
vices. Motorists all too often drive around lowered gates, ignore
flashing lights and ringing bells, and proceed through red traffic
lights, often with tragic results.

We also strongly support proposals for simplifying and streamlin-
ing data collection involving incidents at grade crossings. Again as
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IG Mead stated in his testimony, “There is no evidence of malfea-
sance on behalf of the industry, but the reporting requirements are
complex and there has been a good deal of confusion.”

I support his second recommendation that the Federal Railroad
Administration, and perhaps it should also be the Federal Highway
Administration which keeps track of a fatality accident reporting
system, should be given the local law enforcement accident reports.
It is our belief that transparency is important in getting to the root
cause of every one of these accidents so that root cause can be ad-
dressed.

In addition, we urge Congress to consider adopting a number of
other initiatives including uniform national guidelines for crossing
closure and construction, as well as the ultimate elimination of
crossings on the National Highway System. These and other sug-
gestions are more fully described in my written statement.

We stand ready to work with the FRA, the other administrations
at DOT, and the goal of everyone seated at this table, including the
Angels on the Track that you heard from this morning, is to do ev-
erything we can to prevent grade crossing accidents. Thank you for
the opportunity to testify today.

Mr. LATOURETTE. Thank you, Mr. Hamberger.

Ms. Hall, welcome, we look forward to hearing from you.

Ms. HALL. Chairman LaTourette, Ranking Member Brown, we
really appreciate the opportunity to testify during this hearing on
railroad grade crossing safety issues.

Operation Lifesaver began in 1972 as a one-time only, six week
public awareness campaign. Idaho Governor Cecil Andrus, the
Union Pacific Railroad, and the Idaho Peace Officers, which is what
they call their Highway Patrol, had decided that there was too high
an incidence of vehicle-train collisions in their State and they de-
cided to do something about it.

The first Operation Lifesaver safety speakers that they sent out
spoke to the same groups that we focus on today—professional
truckers, school bus drivers, school children, new drivers, and com-
munity groups. In its first year, Idaho Operation Lifesaver saw a
43 percent reduction in fatalities in the State. Inspired by Idaho’s
success, Nebraska, Georgia, and Kansas tried the new approach
and experienced similar results. Collision rates in those States
dropped between 26 and 75 percent in the first year after Oper-
ation Lifesaver education programs began.

By 1986, grassroots Operation Lifesaver programs were active in
49 States. They were joined in 2002 by Washington, D.C. I would
note the Ohio State Coordinator for Operation Lifesaver, Sheldon
Senek, is seated behind me in the audience. He joined us in 2001
after a distinguished career with the Ohio State Highway Patrol
from which he retired as Lieutenant Colonel and Assistant Super-
intendent.

Operation Lifesaver’s messages today are delivered by our more
than 3,000 trained volunteer presenters. In the beginning, most of
them were railroad employees. Today, a third of them are law en-
forcement and emergency responders who have had to deal with a
tragic collision on the rails. Safety speakers use the materials de-
veloped by Operation Lifesaver’s Program Development Council.
This council is made up of 37 members representing the State coor-
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dinators, Federal agencies, and national associations with a role in
railroad safety, and representatives of four of the Nation’s Class 1
railroads. The PDC also includes a representative from the Depart-
ment of Homeland Security, and a suicide prevention expert be-
cause of our changing times.

Operation Lifesaver is highly regarded internationally and has
been a model for railroad safety around the world. There are Oper-
ation Lifesaver programs in Canada, Mexico, Panama, England,
Argentina, and Estonia, and the Estonians are translating their
Operation Lifesaver materials into Finnish and Russian in hopes
of spreading the program to those countries as well.

Here in this country, we receive support from the U.S. Depart-
ment of Transportation, FRA, FHWA, FTA, NHTSA, and Federal
Motor Carrier Safety Administration, NTSB, and associations rep-
resenting commercial trucking, public transit, the police chiefs, fire
chiefs, sheriffs, school transportation, labor, State highway safety
programs, the railway suppliers, and the railroads. About 90 per-
cent of our funding comes from the Federal Government.

I will not go into the details of all our education programs, how
we train our folks, how we work with emergency responders and
law enforcement, our public service announcements. But I do want
to note what we believe to be Operation Lifesaver’s share in the
good results that have come in the last 30 years in highway-rail
grade crossing safety. We are proud to be one of the many partners
who has contributed to the 70-plus percent safety improvement
during the last 33 years.

What is Operation Lifesaver contributing? In July 2003, Dr. Ian
Savage, an economist from Northwestern University, published a
report that concluded that about two-fifths of the decrease in colli-
sions and fatalities since 1975 was due to general highway im-
provements, such as drunk driving reductions and improved emer-
gency medical response. Installation of gates and flashing lights
was accounted as having contributed one-fifth of the reduction. Clo-
sure of crossings, about one-tenth of the reduction, and Dr. Savage
found that Operation Lifesaver’s public education activities had led
to about one-seventh of the reduction in fatalities.

More recently, Dr. Savage has calculated that Operation Life-
saver has averted approximately 2,200 incidents and 3,200 deaths
between 1975 and 2001. His analysis of Operation Lifesaver State
activities indicates that doubling the number of education activities
in a State reduces the number of collisions by 11 percent. He notes
the annual benefit-cost ratio for Operation Lifesaver would be 101
to 1. So we hope you will continue to believe that we are a good
investment.

But frankly, one single person’s death at a grade crossing or on
the tracks is too many. And in addition to the work that we do in
highway-rail grade crossing safety, we have other emerging chal-
lenges. We have just begun to work with the light rail industry to
develop specific materials for them. We are somewhat challenged
by the shortage of safety statistics and demographic studies in that
area.

Pedestrian safety and trespass prevention. In 1997, highway-rail
grade crossing fatalities were exceeded by pedestrian incidents,
where a pedestrian is injured or killed while unlawfully walking,
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hiking, or playing on tracks. This tragic trend continues to frus-
trate us and we are working with all of our partners to try to de-
vote the attention this problem needs.

Rail security. Pedestrian activity around tracks has implications
for rail security. In 2004, we invited a representative from the
Transportation Security Administration (TSA) to work with us to
develop tips and security advisories for rail fans and others to help.

Bad ads and entertainment images. We are convinced that enter-
tainment and advertising images showing unsafe and illegal motor-
ist and pedestrian behavior on the rails is unwittingly contributing
to our national rail safety problems. Recently in response to com-
plaints, Nissan Motors discontinued a television ad campaign
showing an Altima speeding toward a railroad grade crossing with
lights flashing and gates lowering, and at the last minute the low-
ered gates pivot to stop an approaching train. This does not happen
in reality. In reality it would have been tragedy.

Country Music Television and MTV often show their stars stroll-
ing down the tracks, leading young fans to believe it is okay to be
there, and they both discredit and actually ridicule Operation Life-
saver’s concern.

Suicide prevention. For the last several years, our partners in
Britain and Canada have noted that suicides are on the rise on
railroad property. Unfortunately, Federal statistics on this trend
are not collected by the FRA or any health organization in the
United States. But we are told by State officials that for every ten
pedestrian or rail trespassing fatalities reported to the FRA, there
are at least another three suicides by rail, and we need to deal
with this.

In closing, thank you again for inviting me to update the Rail-
road Subcommittee. With your support, we have made good strides.
Our work is definitely not done. And as long as there are families
like the Moores who have suffered terrible tragedy, we are not fin-
ished. So we commit ourselves to you and to our partners and our
international colleagues to find solutions to the problems that re-
main in grade crossing safety and to find ways to meet our new
challenges.

Thank you again.

Mr. LATOURETTE. Thank you, Ms. Hall.

Mr. Pickett, welcome, and we look forward to hearing from you.

Mr. PICKETT. Good afternoon, Mr. Chairman and members of the
Committee. It is an honor for me to testify before this Committee
once again in order to address railroad grade crossing safety issues.

The Nation’s highway grade crossings offer one of the most seri-
ous public safety hazards on today’s railroad system. Crossing acci-
dents represent, by far, the greatest source of fatal accidents in the
railroad industry. Approximately one-third of all highway-rail
grade crossings have some type of active warning devices. That
leaves two-thirds of our Nation’s crossings with no active warning
devices on them.

When discussing highway-rail grade crossing safety, it is impor-
tant to understand the major malfunctions of these systems: false
activations and activation failures. False activation means the acti-
vation of a grade crossing warning system caused by a condition
that requires correction or repair of the grade crossing warning
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system. This failure indicates to the motorist that it is not safe to
cross the railroad tracks when, in fact, it is safe to do so.

Activation failure means the failure of an active grade crossing
warning system to indicate the approach of a train at least 20 sec-
onds prior to the train’s arrival at the crossing. This failure indi-
cates to the motorist that it is safe to proceed across the railroad
tracks when, in fact, it is not safe to proceed across the tracks. Ac-
tivation failures are the more serious of the two.

Following three highway-rail grade crossing warning device acti-
vation failures this year, the FRA and the BRS have been trying
to increase the awareness of possible shortcomings of some crossing
warning systems and the necessary training to prevent it. The FRA
has identified three different issues on crossing warning device
safety: manual cut-outs, fouling circuits, and crossing design and
testing integrity.

Design deficiencies and omissions are of particular concern, and
BRS members are more likely to find a problem and prevent an ac-
cident or an incident than anyone else. A properly designed system
can eliminate the need to use manual cut-outs and the problems
associated with fouling circuits in close proximity to highway-rail
grade crossings.

Throughout the history of grade crossing signal systems there
have always been changes in technology to provide better protec-
tion to the traveling public. DC relay grade crossing signal systems
have been in place close to 100 years and a lot of them are still
in place today.

The introduction of computers and solid-state equipment has im-
proved many aspects of how we detect the presence of trains and
warn the traveling public. It is important to note that both the old
technology and the new systems protect the traveling public with
a high degree of accuracy and are very safe. However, both systems
have their pluses and minuses, and neither is 100 percent perfect.

In the BRS we have seen the steady decline in our membership.
As a matter of fact, over the last five years the railroads have cut
over 12 percent of the signal jobs in the country. There are two
types of signal jobs—construction and maintenance. Construction
jobs consist of multiple signalmen who travel across the railroad
property performing various construction tasks. Signal maintainers
are subject to call 24 hours a day, 7 days a week. They usually
work alone, and they have a multitude of responsibilities concern-
ing compliance with many of our Federal railroad regulations.

In the past you had the most experienced signalmen on the most
difficult jobs and the least experienced signalmen on construction
jobs. Due to the reductions in the overall staffing levels, which
brought lengthened territories and increased responsibility, the
more experienced signalmen are opting to work in construction and
the younger, least experienced signalmen are now being forced onto
some of our most hot jobs.

In the past, if anyone wanted to work on anything that affected
the normal function of the highway grade crossing signal systems,
signal personnel would be dispatched to establish the protection of
the public and the railroad employees at the crossing affected. And
when that work was completed, signal employees would test the
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grade crossing signal systems to ensure they functioned properly as
they were restored to service.

Staffing levels have gotten so low, many railroads are trying to
institute policies or procedures that permit non-signal personnel to
place shunts down on tracks or jumpers around track work to su-
persede the intended functioning of highway grade crossing signal
systems. The inability to perform adequate testing and the failure
to comply with the minimum Federal regulations have contributed,
if not caused, many of our recent accidents.

When ensuring safety at grade crossings, training and education
is another key preventive measure that needs to be considered. In
most cases the training period for an assistant signalman is two
years of on-the-job training coupled with eight weeks of training,
comprised of two-week intervals every six months.

Due to the technology advances in grade crossing signal systems,
advanced training is also necessary to stay abreast of the changes
in the field. We continue to work to implement advanced training
provisions which were agreed to by the industry in 1991, but to
date have not been implemented on many of our Nation’s railroads.

The BRS believes that four quadrant gates offer an immediate,
near term solution to the problem of providing grade crossing safe-
ty on all rail lines. Because of the inherent safety value, the Broth-
erhood of Railroad Signalmen believes that four-quadrant gates
should be considered as a minimum standard for all current rail
projects where grade crossing warning systems are installed.

The incorporation of a nationwide telephone notification system
would greatly improve safety for our Nation’s railroad grade cross-
ing systems.

There is much to accomplish to make the Nation’s rail grade
crossing safer for our communities, the traveling public, and for the
employees. By focusing on improved infrastructure, proper staffing,
and adequate training improved highway grade crossing can be-
come a reality.

Thank you for the opportunity to speak.

Mr. LATOURETTE. Mr. Pickett, thank you very much.

Mr. Worley, welcome to you. We look forward to hearing from
you.

Mr. WORLEY. Chairman LaTourette, Ranking Member Brown,
and Committee members, I am pleased to have the opportunity to
come before you and discuss highway-railroad grade crossing safety
issues. I am with the North Carolina Department of Transportation
and I represent AASHTO at this meeting today.

My testimony will make the following points: dedicated Federal
funding of crossing safety and new technology has worked well and
those programs should be retained and strengthened; at-grade
crossing closure and grade separation should be made a high prior-
ity; and quiet zones are potentially a move in the wrong direction
considering that eliminating crashes is our highest priority for lim-
ited resources.

AASHTO has a standing policy resolution supporting the contin-
ued dedicated funding of the Section 130 Federal crossing safety
program for projects, which includes signalization enclosure. This
resolution also supports increasing the current incentive payment
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amount for crossing closures. These policies are covered in further
detail in AASHTO’s Bottom Line report.

Section 130 has been most effective through its funding of
projects. FHWA estimates that it has prevented over 10,500 fatali-
ties and 51,000 injuries since this national program was initiated
in 1973. Since 1994, the annual grade crossing accident rate has
been reduced by over 48 percent. The benefit-cost ratio of the Sec-
tion 130 program is estimated at two to one.

North Carolina, Ohio, and other States have taken advantage of
the opportunities afforded by Section 130. In addition to using
funds for crossing signalization, we are directing these funding
sources to corridor projects including closures and related mitiga-
tion projects.

Section 130 makes good business sense. The elimination of high-
way-railroad crashes not only saves lives, bodily injury, and prop-
erty damage, it keeps our railroads and highways moving. Crossing
consolidation and elimination is the most cost-effective crossing
safety treatment. The safest crossing is one that is not there. North
Carolina, like many States, has enjoyed success in collaborating
with railroads and local governments in this endeavor. Elimination
of crossings can also save capital investment and annual mainte-
nance dollars for public agencies and railroads.

We encourage FHWA and FRA to advocate for crossing consoli-
dation and elimination as a preferred safety alternative when fea-
sible. Fewer crossings equates to less access to our tracks and thus
a more secure railroad system. The security of our homeland’s in-
frastructure is paramount and the Metrolink crash earlier this year
in California demonstrated what impact a vehicle entering a rail
corridor could have on the rail transportation system.

Since 1992, North Carolina has closed over 100 public crossings
statewide through engineering studies, worked with communities
and adopted polices and guidelines encouraging closures and dis-
couraging new crossings. While additional closures are pending,
they are never easy. Public and political opposition can create dif-
ficulties in meeting these safety goals.

More highway-railroad grade separations must be built if we are
to develop rail passenger and high density freight corridors. A pro-
gram in Ohio provides State funding for grade separations and in-
cludes a railroad and local government match. This is a good model
and it should be considered nationally.

In an effort to reduce crossing crashes, North Carolina’s Sealed
Corridor Initiative took a corridor approach to the testing of new
technologies. This endeavor is a joint effort between our State and
Norfolk Southern Corporation. FRA granted funds for safety re-
search and development.

This funding was initially used for data-gathering and a series
of video monitored tests. Enhanced devices were installed at se-
lected crossings, including median separators, longer gate arms,
and four quadrant gates. These devices reduced the number of
gate-running violations ranging from 77 to 98 percent, and my
written testimony provides further detail on this matter.

Following our successful tests, we expanded the project on a cor-
ridor basis between Raleigh and Charlotte, thus sealing the cor-
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ridor. Each crossing was treated based on need, including closure
and grade separation.

In 2001, we initiated a phase of the Sealed Corridor to study and
to treat the remaining private crossings on the corridor. Those
crossings that are not provided alternate access and closed are
being treated with signals, manual locking gates, special signage
and sight distance improvements. We have closed 64 public and
private crossings on the Sealed Corridor and are improving the re-
mainder thanks to the availability of Federal Section 130 and Next
Generation High Speed Rail grant funding directed towards cross-
ing safety.

In 2002, a U.S. DOT report documented the benefits of the
Sealed Corridor from 1995 through 2000 and concluded that five
lives were saved during the study period at the crossings evalu-
ated. It further noted that positive benefits of the improvements
will grow as vehicle and train volumes increase. FRA is updating
the study and North Carolina DOT and Norfolk Southern continues
to monitor using a locomotive video system. FRA’s Next Generation
High Speed Rail program provided the grant funding and was criti-
cal to the success of the project. We believe the program should be
funded and continued.

Illinois, Florida, and California are among those States that have
made great strides toward improving at-grade crossing safety by
using enhanced devices based, in part, on this research. Enhanced
devices have enabled us to raise the bar for safety. We understand
the issue of quiet zones and this now governed by FRA’s Loco-
motive Horn Rule.

However, using proven safety enhancements to mitigate train
horns as a quality of life issue rather than increasing the safety
protection at crossings with horns is going in the wrong direction.
Eliminating vehicle and train crashes is our goal and related fund-
ing and staff effort should be focused accordingly.

In closing, States know there is still much to do to improve cross-
ing safety. While we know how to make crossings safer, it is still
the driver’s responsibility to adhere to laws and practice good driv-
ing habits, always expecting a train.

Mr. Chairman, I appreciate the opportunity to provide testimony.
If you have any questions, please let me know. Thanks for your
continued support.

Mr. LATOURETTE. Mr. Worley, thank you very much for coming
today, and thank all of you for your testimony.

Mr. Worley, I am glad you mentioned the Ohio program. In Ohio
now our Governor is under attack for investing in coins and some
other stuff, but before he was doing that he did launch the grade
separation program in the State of Ohio and dedicated a substan-
tial amount of money.

I know just in the small corner of the State that I have we have
been able to build three grade separations. Not only is it safety, but
it is safety-plus in that you do not have blocked crossings, aside
from dangerous crossings, and you can get your ambulances
through, your fire trucks, and it makes it just a safer world. So I
would hope that other people would copy Ohio at least in that re-
gard, maybe not with the coins, but in the grade separations.
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Mr. Hamberger, sort of the major theme of your testimony is this
whole business about redundant crossings and closing redundant
crossings. If I could take you back in time maybe to 1994, what I
think some people in Congress thought was going on with the whis-
tle ban was that it was to provide a carrot and a stick approach
to communities—the carrot being that if you did not want a train
whistle blowing and waking you up at 4:00 in the morning, you
should engage in the quadrant gates that Mr. Pickett talked about
or you should really bullet-proof these grade crossings; the stick
being if you did not want to spend any money upgrading your
crossings, you are going to have people waking up with noises.

To put it bluntly, I think the anecdotal evidence suggests that
communities have not really responded to that carrot and stick ap-
proach and that the political pressure that elected officials are sub-
ject to in some of these smaller communities is we have some peo-
ple who would apparently think it was okay or better for some of
their neighbors to get killed at railroad crossings than it would be
to drive three blocks and cross at one of these improved crossings.

How do you think we crack that nut? We tried to do it with the
whistle ban. What do you think we have to do to get people’s atten-
tion on some of these redundant rail crossings?

Mr. HAMBERGER. Let me just start I guess by addressing the
issue of the whistle being blown itself. In that regard, I find myself,
as I often do, on the same side as Ms. Brown when she was back
in the State of Florida legislature supporting the blowing of the
horn, because it was in fact in her State that the real world data
first appeared that blowing of the horn does have a 60 percent im-
pact on accident rate. So therefore, we are very much in favor of
continuing to have the rule be that the horn does get blown.

Then the question is what exceptions can there be to that rule.
We have been very consistent through the ten year exodus of this
rule in urging the FRA to adopt some sort of supplemental safety
device, which I believe they did. I guess the rule has just gone into
effect, maybe not officially in effect, depending on your point of
view.

Mr. LATOURETTE. We are waiting for the lawyer’s letter.

[Laughter.]

Mr. HAMBERGER. Yes. We will figure that out. But I think that
some of the reticence of the local communities to act was waiting
for that final rule to determine what would qualify as a supple-
mental safety device. I believe I heard Administrator Boardman
say that there have been 240 applications for quiet zones in the
last 60 days. So it seems to me that maybe now that the rule is
out there that there will be more action at the local level.

A broader answer, of course, is to go back to my testimony where
I comment that each of the Class I carriers, but I emphasized two,
the BNSF and KCS programs, although everybody has them, are
working with, as Mr. Worley has indicated, working with the
AASHTO, working with the local communities, working with the
State DOTs trying to figure out a way to make sure that there is
adequate safety at the crossings so that the whistle can be quiet
as they go through.

Mr. LATOURETTE. Okay. I thank you for that. Ms. Moore was
originally going to be on this panel and I asked unanimous consent
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to put her up in the first panel because I was struck by a couple
of things in her testimony that we had a chance to review before
the hearing and I wanted this panel to listen to her observations
and you could sort of cogitate on that.

First to you, Mr. Hamberger, her observations about the railroad
industry having inadequate regulations or procedures for dealing
with line of sight difficulties. Let us talk about vegetation first and
then we can talk about line of sight in particular. I know you were
in the room when she testified. How would you respond on behalf
of the industry to those observations?

Mr. HAMBERGER. Again, each of the AAR members has an ag-
gressive vegetation control program. No program is perfect, but
there is no Federal vegetation regulation, each State is different,
and we do comply with those State regulations. With respect to the
Federal Highway Administration line of sight, and I am going to
have to defer to Commissioner Worley here as to exactly how that
works at the State DOT level, but we can only be responsible for
the right-of-way which we own.

And so if you are designing a new grade crossing now, I think
there are standards that the Federal Highway Administration has
for designing new crossings, but if there is a building on private
property within 300 feet of the grade crossing but it is not on our
right-of-way, there really is not very much we can do about it. I
know that we do support and we have had people working on the
AASHTO and FHWA committee, and I think you were on that with
Bill Browder of our shop and maybe you can shed more light on
it.

Mr. LATOURETTE. Mr. Worley, do you have something to talk
about relative to that?

Mr. WORLEY. Yes, sir. It is a complex issue because you have got
a limited railroad right-of-way. For instance in North Carolina, we
have a State owned railroad that is 200 foot wide, and that is ex-
tremely wide. Most railroad rights-of-way are anywhere from 15
foot wide, to 60 foot, to 120 foot, and then you have got the State
maintained road where the right-of-way is only the maintained
limit to the road, which is the ditches and the asphalt or the dirt.
So you do not have the right-of-way in a lot of cases to make the
sight distance improvements we would like to make.

In many cases at the State DOT level, we find ourselves support-
ing the railroads when they go through trying to cut their sight dis-
tance by telling these property owners that this is good for safety
they are cutting within their right-of-way, and we know that is
your very favorite yellowbell bush that your grandmother gave you
but it has got to be cut back. So it is complex and it is not a very
simple matter to just go out and cut.

Mr. LATOURETTE. I thank you for that. Mr. Hamberger, back to
you for just a second. I think one of the statistics, and I heard you
say the reporting requirements in your opinion are complicated,
but I would like your comment on Inspector General Mead’s obser-
vation that the railroads are under-reporting by 21 percent to the
National Response Center.

Mr. HAMBERGER. More importantly, Mr. Chairman, it is not my
observation, it was Inspector General Mead’s observation that
there are eight different criteria for reporting and it was his obser-
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vation that there was confusion and that the clarification, sim-
plification of the reporting system should be carried forth. Having
said that, there is a total commitment on behalf of our members
to comply with every reporting requirement.

I would like it underscored that Mr. Mead indicated he found no
evidence of misfeasance, number one, and number two, that no one
is trying to hide the ball here. Every accident was reported at least
to the FRA. But having said that, we will redouble efforts, as I
know every member has already indicated that they have, to com-
ply with the reporting requirements.

I indicated in my oral statement that I do believe there is room
for additional material to be collected. The Federal Highway Ad-
ministration does have something called FARS, the Fatality Analy-
sis Reporting System, maintained by NHTSA, and that maybe
since there is a system already set up, Mr. Boardman indicated he
was talking to the other administrators, we would support the
gathering of any and all accident reports filed either by those peo-
ple involved in the accident or the local law enforcement officials.

Mr. LATOURETTE. I am glad to hear you say that because I was
encouraged by Administrator Boardman’s comment about that. I do
not subscribe any sinister motive to the railroads, but when I prac-
ticed law, apparently not as well as Mr. Bachus, but when I prac-
ticed law we had an expression that five people could see the same
accident and you could get five different statements and reports.

I do think that it would be instructive to have more than just the
railroad’s perspective on how that accident happened. And if the
Administrator is now talking about including a section of that
where local law enforcement would be consulted, I know that Ms.
Hall talked about the fact that she has on her board someone from
our very highly respected State Highway Patrol. I think the obser-
vations of others at the scene may help not only find out what hap-
pened at a particular crossing, but give the railroads some insight
and the Federal Government some insight as to how we can do bet-
ter at that particular crossing.

Mr. HAMBERGER. Absolutely correct. And if I might just add, that
is one of the driving forces behind Norfolk Southern’s independent
effort to put cameras on the head end of all their locomotives. I
know they have, as we heard here this afternoon, a cooperative ef-
fort with the State of North Carolina, and I believe all the other
Class 1s have made commitments as well to put the cameras on
the head end so that these accidents and other data can be re-
corded.

Mr. LATOURETTE. Good. Thank you very much. Ms. Brown.

Ms. BROWN. Thank you, Mr. Chairman. Mr. Hamberger, at the
last hearing on new technology in rail safety and security, you and
Mr. Pickett agreed to get together and discuss what can be done
to improve worker training in the rail industry. Can you and Mr.
Pickett give us an update on the progress of those meetings?

Mr. HAMBERGER. We had a meeting scheduled at his new head-
quarters in Front Royal, Virginia about three weeks ago which, un-
fortunately, had to be postponed. We have talked here this morning
about trying to get together again.

In the meantime, our security committee has met with a group
called the National Transportation Institute, which is at Rutgers
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University, which has developed national standards for training for
the mass transit industry. We have asked them to help us put to-
gether some standardized training program for freight rail as well,
and obviously I will be talking to Mr. Pickett about that when we
do get together.

Ms. BROWN. Mr. Pickett?

Mr. PICKETT. I agree with what he said. I was the one that can-
celed the meeting. I did not know about his new study and I am
anxious to hear about it. I still do not know of any training going
on right now.

Ms. BROWN. Okay. I have a question for each of the panelists. We
have discussed it throughout the morning and now into the after-
noon, I think this has been a great hearing, Mr. Chairman, and
that is despite recent progress, the number of accident fatalities
and injuries at grade crossings and across the entire rail network
has increased in 2004. What do each of you think that Congress
can do to improve rail safety? We will start with you, Mr. Ham-
berger.

Mr. HAMBERGER. I think Congress’ main effort could be increased
funding for the Section 130 grade crossing program. I know that
is something you have been fighting for. Frankly, I wish we had
had Ms. Moore on our side with the coalition that we had put to-
gether, I wish we had been able to work with her at our side and
perhaps we would have gotten even more money than we are al-
ready going to get. Thanks to your efforts we are going to get some
increase in that.

Long term, I mentioned the idea of trying to make the National
Highway System totally grade crossing free. The Interstate system
was designed with that in mind. The NHS would be the next log-
ical step. Our data indicate that approximately 4,500 grade cross-
ings intersect the National Highway System. I am told by the Fed-
eral Highway Administration that the amount of vehicle miles
travelled, both commercial and personal, is approaching 50 percent
on the NHS. If we could have a long term goal to close and/or sepa-
rate those grade crossings, I think that we could just by volume
numbers alone take away a lot of the potential accidents out there.

Ms. HALL. Certainly, the reauthorization of the highway bill is
important to everyone in the highway-rail crossing community. I
would also add that from our perspective, it was raised by Con-
gresswoman Johnson this morning, light rail is a very blooming,
blossoming, hugely expanding area of concern to us at Operation
Lifesaver because we have just begun developing educational mate-
rials for those folks that are dealing with brand new light rail sys-
tems that they do not really have any experience dealing with.
They are different systems, they operate differently, they have
trains running down the middle of the city streets.

So we have tapped into developing educational materials for
young people, but we really need to continue our efforts of outreach
to light rail and to educate that populace.

Mr. PickETT. I would have to say that I agree with them on the
Section 130 funding, we definitely can use more of that. But I think
it has to be looked at, as someone spoke earlier and said that close
to 50 percent of crossing accidents had warning devices, and I
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would submit to you that where that happens is normally with only
the flashers, not the gates.

The information that the North Carolina corridor has been able
to provide, and in California also where we are using four quadrant
gates and with the barriers in between, the cost is so minimal for
the difference in two more gates and some other material, it is very
minimal, and it actually almost prevents the accidents. It is in the
90s if you use the barriers and the four quadrant gates.

So I would submit that more consideration needs to be given to
that, that when they apply for the grade crossings that they look
at the traffic and use the four quadrant gates in any areas that
they can.

Ms. BROWN. Mr. Pickett, can I have your recommendation in
writing, along with the others, about what Congress can do?

Mr. PICKETT. Certainly.

Ms. BROWN. Okay. Thank you.

Mr. WORLEY. And I would add from the State point of view, con-
tinue the dedicated funding like Section 130 and the R&D. One
thing about this is in our country you have a lot of urban sprawl
and you are going to continue to have it, you are going to have traf-
fic increasing on these farm to market and neighborhood crossings
and we are going to need to find a way to close them, or protect
them, or grade separate.

We need support in crossing closure goals. We are out there
fighting for these closures. We are not doing closures haphazard or
ambiguously, we are out there doing engineering studies in corridor
projects and public involvement, and it would be really nice to say
that there is a national goal, there is something we are trying to
meet there.

Also, the grade separations there as well. And then finally, we
need to make sure that we stay focused on directing our resources,
our scarce resources toward safety. The quiet zone application proc-
ess is going to be a distraction for States and the personnel that
are involved in protecting our crossings are going to be spending
a great amount of time working with communities to satisfy these
quiet zone regulations and turning over the box, some of them suc-
cessful, some of them may not be, but we will still spend quite a
bit of time on that issue.

Mr. LATOURETTE. I thank the gentlelady. I just have one more
question that I forgot to ask, and then if Ms. Brown has a couple
more questions, we will let her ask those. My question is to you,
Mr. Worley, and it really does not have anything to do with why
we are here in terms of dangerous intersections for automobiles.

But this whole issue of humped crossings, it seems to me up in
New England there was a pretty serious accident where the load
bed got hold of the hump, a couple hundred people were injured.
The problem is the municipality, the State, the Federal, whoever
is responsible for the road coming up to the crossing, and then the
railroad is responsible obviously for the maintenance of their right-
of-way. Has AASHTO looked at the difficulty of these humped
crossings at all and some of the dangers that are posed? And if not,
is that something that maybe AASHTO could put into some of its
engineering models?
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Mr. WORLEY. We have looked at that and have been involved in
working with FHWA and FRA on that issue. First of all, back
around ten years ago, as part of the Blue Ribbon Task Force I was
actually a part of, we talked a great deal about humped crossings.
One of the things that we kept saying from the State level is you
need to identify them, mark them, and then come up with a long
range plan to get rid of them.

One of the things about the railroad is if you have got a main
line track and you are running heavier cars for all the economic de-
velopment, industrial development we have across the country, you
are going to be raising the track, you are going to be trying to
make your rail bed better and better, get it out of the mud so you
do not have derailments.

So the railroad track is going to be raised. The issue of trying
to meet it, you have got to try to, like I say, identify it. AASHTO
is working with our Motor Carrier committees within our group
and trying to implement the NTSB goal of better communication
when we have over-weight, over-size truck permits, letting them
know that the route that they are planning to take is a humped
crossing, to take another route. But we have got to come up with
some long range plan, at least have a plan in place to get rid of
these crossings, be it closure or some serious improvements so that
we can eliminate the hump.

Mr. LATOURETTE. Okay. Thank you very much.

Do you have any more questions, Ms. Brown?

Ms. BROWN. I guess we are going to have an opportunity to sub-
mit additional questions, Mr. Chairman. So I yield back the bal-
ance of my time. I want to thank everybody for their participation
in the hearing.

Mr. LATOURETTE. I thank the gentlelady very much and I want
to echo Ms. Brown’s observations. I want to thank all of the wit-
nesses and all of the panels today. I thought this was a productive
hearing. If there are additional questions or observations, we will
submit those to you, and if you would get back to the Subcommit-
tee in a timely fashion we would appreciate it. I appreciate the last
panel for coming close to the five minute rule on every occasion.
Thank you.

This Subcommittee is adjourned.

[Whereupon, at 1:58 p.m., the subcommittee was adjourned.]
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Testimony of Joseph H. Boardman, Administrator
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before the Subcommittee on Railroads
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July 21, 2005

Mr. Chairman and members of the Subcommittee, I appreciate this opportunity to appear
before you, on behalf of Secretary Mineta, to discuss highway-rail grade crossing safety. Since
June 1 of this year, my responsibility has been to lead the Federal Railroad Administration
(FRA), the agency charged with administering the Nation=s railroad safety laws. As you know,
FRA=s safety mission is simple: we help prevent fatalities, injuries, and property damage related
to railroad operations, and we support the Department of Homeland Security’s efforts to enhance
the security of those operations. FRA has jurisdiction over all areas of railroad safety. FRA=s
inspection force of 441, supplemented by 155 State inspectors from 30 States, inspect railroad
operations for compliance with Federal laws and regulations, and we use a variety of
enforcement tools to encourage compliance. (See Appendix I to this testimony.) We help
educate the public about safety at highway-rail grade crossings and the dangers of trespassing on
railroad property. FRA investigates selected rail accidents, working closely with the National
Transportation Safety Board (NTSB) where that agency also elects to investigate, and we closely
track the railroad industry=s safety performance. FRA also sponsors collaborative research with
the railroad industry to introduce innovative technologies to improve railroad safety.

Since you have asked me to focus on safety at highway-rail grade crossings, let me

emphasize at the outset that FRA is here today representing the U.S. Department of

Transportation’s (DOT’s) five surface transportation modes, which share responsibility for
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highway-rail crossing safety. It is the privilege and responsibility of FRA, the Federal Highway
Administration (FHWA), the Federal Motor Carrier Safety Administration (FMCSA), the
National Highway Traffic Safety Administration (NHTSA), and the Federal Transit
Administration (FTA) to work with State and local governments, railroads, rail employees,
Operation Lifesaver, Inc. (a private, non-profit, educational organization), and others to reduce
deaths and injuries at highway-rail crossings. We are supported by the Volpe National
Transportation Systems Center of the Department’s Research and Innovative Technology
Administration as well as a community of scholars outside the government who help us devise
better approaches to crossing safety. Although I will concentrate today on FRA’s role in this
process, none of us can do this work alone or without a proper regard for the role of others.

Rail Safety Overall and FRA’s Rail Safety Action Plan

Highway-rail grade crossing safety has improved dramatically since the mid-1970s, as the
statistics I will soon present amply demonstrate. FRA recognizes, however, that serious railroad
accidents earlier this year have raised concerns on this Committee and in the public about
crossing safety in particular or rail safety in general. Despite the impression one might get from
news accounts of recent accidents, the number and rate of train accidents, total deaths arising
from rail operations, employee fatalities and injuries, and hazardous materials releases--all have
plummeted over approximately the last two and a half decades, as shown in rail safety statistics
summarized at Appendix I to this testimony. Grade crossing safety is another very positive part
of that bright picture.

Nevertheless, recent serious train accidents, such as at Graniteville, South Carolina, this

past January, have highlighted specific issues that need prompt government and industry
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attention. As explained in FRA’s Rail Safety Action Plan, which is Appendix Il to my
testimony, FRA is aggressively moving to address these critical issues and to heighten the
awareness of the entire industry on the need to demonstrate positive change in these areas. Our
major areas of emphasis are train accidents caused by track defects and human error, which
together account for more than 70 percent of reportable train accidents. The plan explains how
FRA will do the following: address the leading causes of train accidents caused by human error;
improve the safety of hazardous materials shipments; explore ways to minimize the dangers of
crew fatigue; deploy state-of-the-art techniques to detect track defects; and focus FRA inspectors
on safety trouble spots through improved use of safety data and the agency’s National Inspection
Plan.

Crossing Accident Statistics

Grade crossing safety has shown great improvement overall, as shown by the statistical
record. In 1975, the first year that FRA began collecting crossing collision data using a
definition of the reportable event comparable to that used today, there were 12,126 crossing
collisions that resulted in 917 deaths. (Note that, in FRA’s terminology, most of these collisions
are reported as “incidents” because they do not involve enough damage to railroad
property—currently a minimum of $6,700-to qualify as “train accidents.”) By 2004, according to
preliminary figures, the number of collisions had fallen to 3,050 and the number of deaths had
fallen to 368. As these numbers show, crossing safety has improved markedly since 1975 and
despite an increase in exposure due to increased rail and highway traffic. In fact, from 1975 to
2004, crossing collisions have declined almost 75 percent, and fatalities also decreased by almost

60 percent, while the frequency of crossing collisions per million train-miles has dropped 75
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percent. (For a shorter-term look at crossing accidents statistics, please see the charts at
Appendix IV of this testimony, which graphically illustrate the overall reduction in the number
and rate of crossing collisions and of related fatalities over the decade from 1995 through 2004.)

In 2004, there was a disturbing increase in deaths as the result of crossing incidents, from
332 in 2003 to 368 in 2004, although the rate of such incidents continued to improve, Qur
analysis shows that the increase in deaths was primarily attributable to deaths of pedestrians at
crossings, which indicates that pedestrians at crossings should be an area of emphasis.
According to preliminary data for the first four months of 2005, however, the trends are very
positive, with crossing deaths down by 5.6 percent, crossing incidents down by 8.1 percent, and
the incident rate down by 10 percent as compared to the same period in 2004.

As to the cause or causes of crossing incidents, FRA’s mandatory reporting system for
highway-rail grade crossing collisions does not call for assignment of a “cause code” unless the
event also qualifies as a train accident. However, if the data elements required by FRA’s
reporting guide are accurately entered on the crossing incident form alone, the cause or causes of
the event should be evident in the vast majority of cases. For instance, if the motorist drove
through or around a lowered gate, on the one hand, or an active warning system failed to provide
a warning, on the other, the genesis of the event is normally quite clear. If that information is not
enough to identify the cause(s), the reporting guide notes that the narrative portion of the form
“should include any information that increases our knowledge of the reasons why the accident
occurred and its consequences.” The great majority of crossing accidents result from risky
behavior or poor judgment by the highway user. The DOT Office of the Inspector General audit

report dated June 16, 2004, on FRA’s crossing safety program states that “[i]n 2003, we found
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that 2,368 or 93 percent of the 2,543 public grade crossing accidents and 242 or 83 percent of the
293 fatalities occurred because drivers engaged in risky behavior or exercised poor judgment at
crossings with active and passive warnings.”

Crossing Safety Initiatives

Improvement in crossing safety has resulted from a variety of sources, including public
investment in crossing warning devices and greater awareness of the risks present at crossings on
the part of highway users. As I indicated earlier, these advances were brought about by
collaborative efforts of railroads, rail employees, FRA, State and local governments, our partners
at DOT (FHWA, FMCSA, FTA, and NHTSA), Operation Lifesaver, and many other non-
governmental groups.

Improvement has not come easily, as collisions at grade crossings are a very complex
issue with a number of different factors to be considered. The two different types of
transportation vehicles involved, trains and motor vehicles, are very diverse. Trains are heavy
and operate on fixed rails. The weight difference between a train and a motor vehicle not only
makes it virtually impossible for the train to stop in time to avoid a collision, but it also greatly
increases the severity of the collision if one does occur. Motor vehicles are very light, when
compared to a train, and are extremely maneuverable. Drivers are very adept at using this
maneyverability in order to avoid delays in traffic or hazards they encounter and become
accustomed to using these maneuvers in their daily driving routines. Too often this
maneuverability is used around grade crossings, resulting in risky behavior by drivers. Even in
corridors that have a great deal of train traffic, the likelihood of a driver seeing a train ata

crossing is relatively rare; therefore, most drivers do not have a lot of experience upon which to
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rely when they encounter a train. Almost 50 percent of collisions at public crossings occur at
crossings that have properly functioning automatic warning devices consisting of either flashing
lights or flashing lights with gates. Clearly the installation of these devices is not the sole
solution. Tt is evident that there is not a simple solution, but much progress has been made. I
would like to highlight a few of the initiatives that FRA has undertaken that have contributed to
the improvement in the safety at the Nation=s grade crossings.

DOT’s 1994 Crossing Safety Action Plan

In June 1994, FRA, along with all the other DOT surface transportation modal agencies,
jointly issued the ARail-Highway Crossing Safety Action Plan.@ This action plan provided 55
specific items in six major initiative areas that were to guide the Department=s efforts to reduce
the number of crossing collisions and related fatalities by 50 percent within the next ten years.
Federal incentive payments for crossing consolidations and increased Federal penalties against
commercial motor vehicle drivers that violate traffic laws at crossings are just two of the
strategies identified in the plan that have been adopted successfully. The DOT Office of
Inspector General=s June 16, 2004, audit report on the highway-rail grade crossing safety
program recognized the advances made, concluding that Athe Department and states made

substantial progress in improving grade crossing safety and came close to meeting the plan=s

goal.@

New Regulations

FRA has issued several regulations that have improved crossing safety. In 1991, FRA put
regulations in effect that require railroads to report all activation failures of crossing warning

systems to the FRA within 15 days of the occurrence so that FRA may investigate the
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circumstances and cause of the activation failures. The regulations also require telephonic
notification to FRA of within 24 hours of any impact between on-track equipment and a highway
user that involved an activation failure. Beginning in 1995, regulations have been in place that
govern the maintenance, inspection, and testing of automatic warming devices at grade crossings
and require railroads to respond to credible reports of any malfunctions, of automatic warning
systems at highway-rail grade crossings. The regulations are designed to improve the reliability
of these important traffic control devices.

Since the end of 1997, the lead locomotive of trains traveling faster than 20 mph over a
public crossing must be equipped with two operating auxiliary lights. These lights and the
headlights of the locomotive form a triangular pattern that makes the approaching train more
detectable to motorists, FRA safety inspectors make routine inspections to monitor compliance
with all these regulations and take enforcement action as necessary.

On January 3, 2005, FRA published a final rule requiring reflective materials on
locomotives and freight cars to enhance further a motorist’s ability to detect a train at night and
during adverse weather conditions. The reflectorization rule will become effective when recent
petitions for reconsideration are resolved.

On April 27, 2005, FRA published a final rule entitled “Use of Locomotive Horns at
Highway-Rail Grade Crossings.” This regulation, which was required by statute, promotes
crossing safety by requiring that the locomotive horn be sounded by trains as they are
approaching public grade crossings. It also provides a mechanism that permits local public
authorities to create quiet zones where train horns are not routinely sounded if there is not

significant risk at the crossing or if additional safety measures are employed to reduce risk to
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appropriate levels. The rule also provides special consideration for communities that had pre-
existing quiet zones.

FRA has worked closely with local communities and State agencies to explain the
requirements of the rule and to help public authorities to comply with the quiet zone
requirements. The train horn rule became effective on June 24, and over 220 quict-zone
corridors have been established in accordance with the rule. Most of the plans that FRA has seen
for the establishment of new quiet zones have included significant improvements to crossing
safety. FRA looks forward to working with local governments to establish quiet zones that not
only improve the quality of life by silencing the train horn but also enhance safety by preventing
grade crossing accidents.

On June 30, 2005, FRA published a final rule requiring locomotive event recorders to be
hardened to prevent the loss of data from exposure to fire, impact shock, fluid immersion, and
other potential damage following a train accident. It also requires that while continuing to
capture data such as speed, application of the automatic air brakes, throttle position, and cab
signal indications, the event recorders will now also include data elements like horn control
activation, cruise control functions, and safety critical train control operating directives sent to
the engineer's onboard display that require mandatory compliance. The rule will ensure that
investigators have more of the type of information they need available to them to determine why
a train accident occurred, thereby helping to prevent future ones. Further, the rule significantly
extends the time period that railroads must maintain data stored on the event recorder following a
train accident to one-year from the present requirement of 30 days, to allow FRA or NTSB more

flexibility to review the data if no immediate investigation is undertaken. Finally, the old-style
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event recorder using magnetic tape will be phased out over a four-year period and replaced with a
new electronic model.

Additional Staff

Since 1994, FRA has added 16 full-time grade crossing managers to its field forces.
These managers perform many different tasks to improve safety. They participate in grade
crossing corridor diagnostic reviews, where they help to provide expertise to local officials in the
determination of appropriate traffic control devices to install at the crossings. The crossing
managers work closely with State agencies responsible for crossing safety to find new ways to
improve crossing safety. This year an FRA crossing manager worked closely with the Louisiana
Department of Transportation and Development in the creation a State-specific crossing safety
action plan. They also investigate and help to resolve complaints about hazardous crossings and
other safety concerns.

DOT’s 2004 Crossing Safety Action Plan

Despite the improvements that have been achieved, FRA is well aware of the fact that
there is still much to be accomplished. In 2004, grade crossing incidents accounted for about 41
percent of the 899 deaths related to railroad operations. This is a significant number, and FRA=s
Crossing Safety and Trespass Prevention Program is committed to reducing that number. Like
many other safety efforts, our approach utilizes education, enforcement, and engineering. Here
are some of the additional efforts that we are making to continue to reduce the number and
severity of these tragic incidents.

Last summer the Department published AThe Secretary=s Action Plan--Highway-Rail

Crossing Safety and Trespass Prevention.@ This action plan, like its predecessor, provides a
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road map for the Department=s efforts to improve crossing safety for the coming years. As
directed in the Congressional conference report (H. Rept. 108-10) accompanying the fiscal year
2003 appropriations act for FRA, the plan outlines specific steps to be taken by the Department.
The plan was made in consultation with stakeholders from both the public and private sectors
and, in particular, reflects advice from the Office of Inspector General audit. The following nine
initiatives were included in the Department’s 2004 Grade Crossing Action Plan; an example is
provided for each initiative:

1. Establish Responsibility for Safety at Private Crossings - In the first quarter of
calendar year 2006, FRA will initiate a series of public workshops, during which FRA will
encourage discussion and gather information on the current state of safety at private grade
crossings and identify known safety needs.

2. Advance Engineering Standards and New Technology - In the first quarter of 2006,
FRA will begin an analysis to determine the scope of the problems that may be caused by power
failures at railroad preempted highway signalized intersections.

3. Bxpand Educational Outreach - DOT will develop Intemnet-based, interactive grade
crossing safety educational tools for use by commercial vehicle drivers.

4. Energize Enforcement - By the end of 2005, FRA will publish a report on the trespass
prevention initiative at Pittsford, New York, that uses video surveillance, so that other
communities may learn from this project.

5. Close Unneeded Crossings - FRA will concentrate on presenting “best practices” and
successful initiatives in providing technical assistance and support to States and local

governments in the consolidation of grade crossings.
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6. Improve Data, Analysis, and Research - FRA will examine current accident data to
identify those States that have a significant frequency of multiple collisions at grade crossings
that have previously been equipped with lights and gates and encourage those States to identify
strategies to improve safety at those crossings.

7. Complete Deployment of Emergency Notification Systems - FRA will work to
facilitate (a) the implementation of systems permitting members of the public to provide
emergency notification to railroads of problems at particular crossings (e.g., 2 motor vehicle
immobilized on the tracks) and (b) the posting of signs compliant with the Manual on Uniform
Traffic Control Devices at railroad crossings on all railroads.

8. Issue Safety Standards - FRA will respond to petitions for reconsideration of its
January 2005 a final rule that would require retro-reflective material on the sides of freight
rolling stock (freight cars and locomotives) to enhance the visibility of trains to motorists, in
order to reduce the number of accidents at highway-rail grade crossings.

9. Evaluate Current Safety Efforts for Effectiveness - The Department will undertake a
comprehensive evaluation effort to determine the effectiveness of the principal grade crossing
collision mitigations to ensure that “best practices” are identified, and that emphasis and support
for these programs and projects are maintained.

Education

Operation Lifesaver (which receives funds from FRA and FHWA) and similar
educational initiatives have spread the message to motorists about the importance of driver
behavior in helping to prevent crossing collisions. FRA field forces are actively engaged in

educational efforts in communities, schools, and workplaces across the Nation. For example,
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with our partners at FMCSA, Operation Lifesaver, and trucking associations, FRA helps educate
drivers of commercial vehicles about the importance of highway-rail grade crossing safety.
FRA=s crossing safety activities in my home State of New York before I came to FRA provide
some concrete examples. There, FRA and the New York State Operation Lifesaver have gained
the cooperation of the New York Motor Truck Association to include a variety of highway-rail
crossing safety awareness materials in its newsletter, which reaches over 1,000 recipients each
week. FRA and FMCSA have participated with New York Motor Truck Association in a series
of regulatory and safety seminars held in Buffalo, Rochester, Syracuse, Albany, and Long Island,
and FRA participated in the Association=s annual State-wide conference in July 2004.

FRA has collaborated with Chautauqua County, New York Operation Lifesaver, and the
rail industry to develop a county-wide safety initiative that will enlist law enforcement agencies,
educational institutions, the press, and the business community to deliver a comprehensive
community safety program, including rail/public safety. Similarly, FRA actively participated in
establishing Ballston Spa Central School District=s annual community rail/public safety
initiative, which reaches approximately 4,500 students each year. FRA safety specialists also
have participated in safety programs at the Erie County and New York State fairs, a Boy Scout
Railroading Safety Merit Badge program on Long Island, safety fairs conducted in cooperation
with Amtrak and Metro-North Commuter Railroad, rail/public safety programs conducted for
law enforcement highway traffic safety officers in Rochester and Buffalo, and community
meetings addressing crossing safety in North Tonawanda. Similar cooperative efforts to improve

safety are taking place across the Nation.
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In the Pacific Northwest, an FRA motive power and equipment inspector who was
making an inspection at an intermodal facility discussed the importance of crossing safety with a
local safety officer from Swift Transportation, Inc. This discussion led to the inspector’s being
invited to give an Operation Lifesaver presentation to the drivers at the local terminal. After
observing the quality of the training and realizing the importance of crossing safety, the safety
officer suggested to the corporate office that the FRA’s inspector’s talk would benefit the entire
company. A customized training video was created, with the cooperation of Washington State
Operation Lifesaver, that is now a part of the training for every new driver at Swift. Over 15,000
new drivers each year now receive training about how to drive a commercial motor vehicle
across a grade crossing safely.

Education and public outreach are very important components to improving safety. FRA,
the Illinois Commerce Commission, and several communities in Ilinois have been engaged in a
demonstration project to try to quantify the effectiveness of such programs. This project utilized
video cameras at eight crossings to monitor driver behavior before, during, and after
programmatic education and outreach efforts. Preliminary results indicate that such programs
can reduce certain types of crossing violations by up to 70 percent.

Encouraging Enforcement of State and Local Traffic Laws

FRA has long partnered with State and local law enforcement authorities, both police
officers and judges, to encourage their enforcement of highway laws related to crossings. For
example, we worked with Operation Lifesaver, railroads, and State law enforcement training
officials to produce a training video aimed specifically at patrol officers to enhance their

understanding of crossing safety. The Grade Crossing Collision Investigation Course, promoted
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by FRA and used extensively by the Operation Lifesaver State committees, has proven to be very
effective in providing tools to enable officers to be safe while investigating crossing collisions
and in highlighting the importance of the role of the law enforcement community in highway-rail
grade crossing safety. Since 2003, over 600 training courses have been held, and almost 13,000
law enforcement officers have received this important training,.

Supporting and Conducting Crossing Accident Investigations

Because the overwhelming majority of crossing accidents are the result of risky behavior
or poor judgment by a highway user, the responsibility for investigating grade crossing collisions
falls primarily upon the local or State law enforcement agency. These agencies are best
positioned to provide the quick response necessary in such situations and have the requisite
expertise in investigating highway accidents. In most circumstances, FRA does not investigate
grade crossing collisions. FRA’s inspectors have a wide range of duties, including inspection of
railroad track, equipment, signals, and operations; enforcement of the Federal safety laws;
complaint investigation; education of the railroad industry and public on safety issues; and
accident investigation. For most crossing collisions, the causes are related to driver behavior,
and sending FRA inspectors lacking expertise in such matters to investigate them would divert
those inspectors from other activities more likely to save lives.

However, FRA does selectively investigate a number of crossing collisions each year.
FRA tries to investigate crossing collisions where its expertise in railroading is likely to be
beneficial and where the event seems likely to yield important information related to regulatory
compliance, improving regulations, or developing effective preventive actions within the

agency’s area of expertise. In 2004 and through the first five months of 2005, FRA headquarters
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has assigned FRA personnel to investigate 19 crossing collisions, and during the same period
FRA’s regional offices have assigned FRA personnel to investigate some additional crossing
collisions.

FRA investigates crossing collisions that involve major public interest (e.g., three or more
fatalities), railroad responsibilities (e.g., possible improper maintenance of grade crossing
warning systems or improper response to credible reports of grade crossing warning system
malfunction), or impacts on railroad safety (i.e., train crew or rail passenger fatalities). FRA
recently revised its instructions for headquarters-assigned investigations to clarify the parameters
that will trigger an investigation and to underscore that FRA will investigate all crossing
collisions involving a credible allegation that an active waring device failed to provide the
required warning. Where there are credible allegations of such warning device problems, FRA’s
signal and train control inspectors provide unique expertise in the investigative setting. Earlier
this year, FRA distributed to railroads and affected employee organizations a summary of its
conclusions from three recent crossing incidents (one that had not yet led to a collision) that
involved either questionable actions by a train crew or potentially unsafe design of crossing
circuitry. In these situations, FRA’s investigations produced findings that may contribute to
prevention of similar incidents.

On May 2, 2005, FRA published a safety advisory in the Federal Register to help clarify
the responsibilities of various entities involved crossing safety and the investigation of grade
crossing collisions. The advisory reminds railroads that they are required by FRA regulations to
report fatal crossing accidents promptly and all crossing incidents within 30 days after the month

in which they occur, and to maintain the records from locomotive event recorders for every
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incident that is reportable to FRA, which includes grade crossing collisions. The data must be
retained for 30 days and made available to FRA and NTSB investigators. FRA performed a
random sampling of six railroads in March of this year and found no incidents of noncompliance.
(Effective October 1, 2003, railroads will be required to retain this data for a full year.) The
safety advisory also informs local law enforcement agencies that FRA is ready to assist with
crossing collision investigations, including obtaining and interpreting the data from event
recorders. As stated in the Rail Safety Action Plan, FRA intends to send out this advisory
through national law enforcement organizations and through contacts with local agencies. FRA
has not received any requests from law enforcement agencies for assistance during this year.

Engineering

The engineering phase of FRA=s crossing safety program involves encouraging the
installation and upgrading of warning devices at crossings and the elimination of grade crossings
altogether. With funding from FRA=s sister agency, FHWA, pursuant to section 130 of title 23,
United States Code (Section 130), States have installed and upgraded crossing warning devices,
especially at the most hazardous crossings. This Section 130 funding has provided about $155
million each year for States to use to improve public highway-rail grade crossings. At least half
of the Section 130 funds must be used for installing protective devices at crossings. FHWA has
defined the following grade crossing improvements as “protective devices™: installation of
standard signs and pavement markings; installation or replacement of active warning devices;
upgrading active warning devices, including track circuit improvements and interconnections
with highway traffic signals; crossing illumination; crossing surface improvements; and general

site improvements. The other half may also be spent on protective devices or on other approved
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safety improvements such as grade separations or crossing closures. FHWA estimates that
Section 130 funding has been responsible for construction of approximately 30,000 active
crossing warning devices. Of course, over one-half of the Nation=s public crossings still have
only passive warning devices, and grade crossing collisions continue to occur when motorists fail
to comply with fully operational active warning devices. FRA encourages the use of additional
safety measures, like traffic channelization devices at conventional gated crossings, which would
enhance the effectiveness of the warning devices by making it more difficult to drive around
lowered gates. Four-quadrant gate systems also are very effective in the prevention of gate
violations by motorists. These additional safety measures are currently available, but their use is
not widespread. We also work closely with railroads and local communities to identify crossings
suitable for closure because they are either redundant or no longer needed.

FRA’s Offer to Work with All Partners

As discussed in FRA’s 2005 Rail Safety Action Plan, FRA is committed to working with
States to improve crossing safety. In response to a recommendation from the Inspector General
to encourage States to develop State-specific crossing action plans, FRA has worked closely with
Louisiana to draft such a plan, as previously mentioned, which should be finalized next month.
Several elements of this plan have already been set in motion, including a new State law that will
give the Louisiana Department of Transportation and Development the authority to close unsafe
crossings. FRA will provide the Louisiana action plan as a model to other States and encourage
the development of similar plans.

FRA has also worked closely with North Carolina Department of Transportation in the

development of its “Sealed Corridor” approach to crossing safety. Using a variety of safety
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treatments, including traffic channelization devices at gated crossings, four-quadrant gates, and
crossing closures, North Carolina has successfully treated more than 200 crossings on its high-
speed rail corridor. The State has also closed 64 public and private crossings.

Just yesterday FRA announced a grant of $250,000 to the Metrolink commuter railroad
in California. The grant is being given to fund a study of the development of a sealed corridor
along Metrolink’s routes near Los Angeles.

In Ohio the program for reducing hazards in high-speed rail corridors authorized in
section 1103(c) of title 23, United States Code (the Section 1103(c) program) provided funding
to upgrade the circuitry and install constant warmning time devices at Westwood Avenue, Toledo,
a crossing with seven railroad tracks at the entrance to Norfolk Southern Railway Company’s
Toledo Airline Yard. This project was completed last year.

In Minnesota, the Section 1103(c) program is funding the construction of an overpass in
Dresbach Township that will close all five crossings on the high-speed corridor once construction
is finished, The overpass is built, and the road construction is needed to complete the project. In
the same State, FRA has cooperated with C3 Trans System LLC, Minnesota Department of
Transportation (MNDOT) Guidestar Program, and the Twin Cities and Western Railroad
(TC&W), in the development of a low-cost grade crossing active warning system for the past five
years. The system uses a transmitter mounted on the locomotive to activate solar-powered
flashing lights that have been mounted on the existing mast holding the cross bucks. Two-way
communications between the locomotive and the crossing provide the engineer with a positive
signal that the crossing system has been activated. The goal is that the design and construction

cost of this system would be only one-tenth of the current system cost per crossing. Testing in
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“shadow mode” at 30 crossings with eight locomotives was completed in 2004, and the first six
crossings to go on line became active on June 23, 2005. MNDOT will conduct an evaluation of
the warning systems to determine their safety performance, operational performance, cost,
reliability, and maintenance implications.

Enforcement of FRA Regulations Related to Crossing Safety

We take our responsibility to enforce the grade crossing regulations very seriously. FRA
and State safety inspectors inspect crossing warning devices and audit the maintenance and
inspection records of railroads to monitor compliance with regulations concerning automatic
warning devices. Last year, FRA assessed civil penalties totaling $229,000 for violations of
these regulations and collected $240,000 in settiernents of civil penalty claims for (a different
group of) violations of these regulations. This year FRA assessed civil penalties of $298,000
against CSX Transportation, Inc., for violations of these regulations that contributed to a fatal
crossing accident at Henrietta, New York, and the railroad has settled the case for the full amount
of the original penalty. Beginning in 2006, FRA will have in place a National Inspection Plan for
the Signal and Train Control discipline. This plan will make better use of data when determining
where inspections of grade crossing warning devices are to be made.

TRA’s regulations require that the railroads report in writing or electronically every
crossing collision to FRA within 30 days following the month in which the collision occurred.
FRA performs periodic audits of railroad records to check for compliance. We also post these
reports on our Web site so that they are available to the public. This publication of the reports
provides a means for State agencies and others to verify that crossing collisions have in fact been

reported. There have been instances when State agencies have contacted FRA to notify us that
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they have records of crossing collisions that are not on our Web site. We then investigate the
events and take appropriate enforcement action. FRA strongly encourages States to double-
check their records and welcomes information that may be useful in making sure that all crossing
collisions are reported.

Effective on May 1, 2003, FRA’s regulations require an immediate telephonic report of
any crossing collision that results in one or more fatalities. These calls must be made to the U.S.
Coast Guard’s National Response Center, which in turn will notify FRA. FRA will then
determine whether the initial reports of the incident meet the criteria necessary for an
investigation. There have been some situations where railroads have failed to comply with this
requirement. We have instituted an audit procedure to verify that a telephonic report was made
for every fatal grade crossing collision reported to us in writing. Once again we will take
enforcement action as necessary to ensure compliance.

Engineering with New Technologies

Developing and demonstrating new technology are also a part of FRA’s strategy for
improving grade crossing safety. In some instances, crossing collisions have occurred, with
tragic results, because of a train crew’s failure to follow railroad instructions to stop the train
short of the crossing and to have a crewmember “flag the crossing” (wave a waming flag
instructing motorists to stop while the train is passing through the crossing) if the crossing’s
automatic warning device is out of service. Accidents like these remind us that current methods
of train operation rely heavily on crew compliance with oral or written mandatory directives or
signal indications to remain safe. The railroad operating environment is often unforgiving;

failure to comply is unsafe. To compensate for these human failures and improve the safety,
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security, and efficiency of freight, intercity passenger, and commuter rail service, FRA is
supporting deployment of advanced signal and train control technology. These new systems,
which we refer to as Positive Train Control (PTC), will use various technologies to determine the
precise location of trains and to intervene, in the event of a human lapse, and automatically
control train movements when necessary to prevent a collision. In the future, PTC will integrate
a wide array of hazard sensors to protect train movements and will provide the platform for more
cost-effective warning of motorists at highway-rail crossings. With the ability to enforce
temporary speed restrictions, PTC will also ensure crew compliance with stop-and-flag
requirements related to out-of-service warning devices at highway-rail crossings.

FRA has teamed with Amtrak and the State of Michigan to install an Incremental Train
Control System (ITCS) on Amtrak=s Michigan line to support proposed higher passenger train
operating speeds on the Detroit-to-Chicago corridor. This project includes high-speed grade
crossing signal pre-starts and integration of remote health monitoring for crossing signals (so that
the train is slowed if proper warning to motorists will not be provided). The system has been in
revenue service operation since January 2002 for both passenger and freight trains.

FRA also joined the Association of American Railroads (AAR) and the State of Iilinois in
developing a high-speed PTC project for the St. Louis-Chicago corridor. The project has now
been integrated into the North American Joint PTC Program, a consortium consisting of
representatives from FRA, State governments, the AAR, and Class 1 railroads, whose purpose is
to promote development of standards for PTC. This project also includes the installation of four-
quadrant gates at 69 crossings on the route.

FRA recently provided grants to North Carolina DOT and Norfolk Southern Railway
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Company to explore methods that would allow a greater utilization of the data that are collected
by digital video cameras that are installed on locomotives. Several of the Class I railroads are
equipping their fleets of freight locomotive with these cameras. It is hoped that this technology
will assist in determining what, if any, human factors are associated with grade crossing crashes
and trespasser incidents. The second objective is to measure the performance and effectiveness
of the grade crossing improvements made along the North Carolina “Sealed Corridor” and to
identify locations where modifications may be necessary. From the data analysis,
recommendations will be made to improve grade crossing and trespasser safety mitigation
measures.

Light emitting diodes (LEDs) are being used in flashing lights units at crossings. These
LEDs provide a brighter signal and are more vandal-proof than incandescent lights. Train
detection circuitry has improved and is more reliable than ever before. The use of remote health
monitoring is being used more often at grade crossings; this enables the crossing warning device
to constantly check its circuiiry to make sure that is operational and will send an alert to the
railroad if it is not.
Conclusion

Advancing highway-rail crossing safety is an important responsibility shared by
many-highway users, State highway officials, local law enforcement, railroads and railroad
employees, several DOT agencies, including FRA, and Congress, which provides a significant
portion of the funding used to make improvements in crossing safety. Together, we are making
headway in saving lives at crossings; however, continuous innovation and continued investment

are important to counteract the growth of highway and rail traffic and to secure the safety of the
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general public at crossings, whether they be pedestrians, drivers, bus riders, or locomotive crews.
This hearing will help focus attention on how all of us who share this responsibility can

contribute to continued improvement in this important intermodal safety issue.
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APPENDIX I: State Inspectors by Inspector Discipline
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State Inspectors by Inspection Discipline

Operating | Hazardous | Signal & Train Grade
State Track | Equipment Practices Materials Control Creossing | Total
AL 1 2 0 o 0 0 3
AZ 1 1 1 1 1 0 5
CA 4 5 8 3 2 0 22
FL 2 1 2 1 1 0 7
D 0 0 0 i 0 0 1
IL 2 0 1 2 3 0 8
IA 2 0 0 0 0 0 2
ME 2 0 0 0 0 0 2
MD 1 2 1 0 0 0 4
MA* 0 0 0 0 0 0 0
Ms* 0 0 0 0 0 0 0
MO 2 0 2 0 0 2 6
MT 0 2 0 0 0 0 2
NE 1 1 0 0 -0 0 2
NV 1 1 1 1 0 0 4
NH 1 0 0 0 0 0 1
NI 0 0 0 1 0 0 1
NM 0 0 i 0 Y 1 2
NC 1 1 0 0 1 [ 3
NY 3 4 g 0 0 0 7
OH 2 2 3 3 0 4 14
OR 2 3 1 1 0 2 9
PA 3 2 1 1 0 0 7
sC 1 1 0 0 0 0 2
TN 3 1 2 0 2 0 8
X 3 3 5 2 1 0 14
uT 1 0 0 0 0 0 1
VA 2 1 0 0 0 0 3
WA 2 0 1 1 0 1 5
wv 2 3 2 1 2 0 10
Total 45 36 32 19 13 10 155

* Massachusetts and Mississippi currently have no inspectors, but are actively considering participation
options.
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APPENDIX H
The Railroad Industry’s Safety Record

The railroad industry’s overall safety record is very positive, and most safety trends are
moving in the right direction. While not even a single death or injury is acceptable, progress is
continually being made in the effort to improve railroad safety. This improvement is
demonstrated by an analysis of FRA’s database of railroad reports of accidents and incidents that
have occurred over the roughly two and a half decades from 1978 through 2004. (The low point
of rail safety in recent decades was 1978, and 2004 is the last complete year for which data--
though preliminary--are available.) Between 1978 and 2004, the total number of rail-related
accidents and incidents has fallen from 90,653 to 13,997, an all-time low representing a decline
of 85 percent. Between 1978 and 2004, total rail-related fatalities have declined from 1,646 to
899, the second-lowest number on record and a reduction of 45 percent. From 1978 to 2004,
total employee cases (fatal and nonfatal) have dropped from 65,183 to 5,847, the record low; this
represents a decline of 91 percent. In the same period, total employee deaths have fallen from
122 in 1978 to 25 in 2004, a decrease of 80 percent.

Contributing to this generally improving safety record has been a 71-percent decline in
train accidents since 1978 (a total of 3,179 train accidents in 2004 compared to 10,991 in 1978),
even though rail traffic has increased. (Total train-miles were up by 2.3 percent from 1978 to
2004.) In addition, the year 2004 saw only 29 train accidents, out of the 3,179 reported, in which
a hazardous material was released, with a total of only 47 hazardous materials cars releasing
some amount of product, despite 1.7 million movements of hazardous materials by rail.

In other words, over the last approximately two and a half decades, the number and rate

of train accidents, total deaths arising from rail operatious, employee fatalities and injuries, and
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hazardous materials releases--all have fallen dramatically. In most categories, these
improvements have been most rapid in the 1980s, and tapered off in the late 1990s. Causes of
the improvements have included a much more profitable economic climate for freight railroads
following deregulation in 1980 under the Staggers Act (which led to substantially greater
investment in plant and equipment), enhanced safety awareness and safety program
implementation on the part of railroads and their employess, and FRA’s safety monitoring and .
standard setting (most of FRA’s safety rules were issued during this period). .In addition, rail
remains an extremely safe mode of transportation for passengers. Since the year 1978, more than
10 billion passengers have traveled by rail, based on reports filed with FRA each month. The
number of rail passengers has steadily increased over the years, and in 2004 there were more than
534 million. No rail passengers were killed in train collisions and derailments in 2004, but one
rail passenger was killed in a highway-rail grade crossing accident in 2004. On a passenger-mile
basis, with an average about 15.5 billion passenger-miles per year, rail travel is about as safe as
scheduled airtines and intercity bus transportation and is far safer than private motor vehicle
travel. Rail passenger accidents-while always to be avoided-have a very high survival rate.

As indicated previously, not all of the major safety indicators are positive. In recent
years, rail trespasser deaths have replaced grade crossing fatalities as the largest category of
deaths associated with railroading. (Highway-rail and trespassing deaths account for 95 percent
of the 899 total rail-related deaths in 2004.) In 2004, a total of 483 persons died while on
railroad property without authorization; fortunately, this was a decrease of nearly four percent
from the previous year, Further, significant train accidents continue to occur, and the train

accident rate has not declined at an acceptable pace in recent years and actually rose slightly in
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2003 and 2004 compared to that in 2002. The causes of train accidents are generally grouped
into five categories: human factors; track and structures; equipment; signal and train control; and
miscellaneous. The great majority of train accidents are caused by track and human factors, and
human factor accidents are growing in number. In recent years, most of the serious events
involving train collisions or derailments resulting in release of hazardous material, or harm to rail
passengers, have resulted from human factor or track causes. Accordingly, as discussed in
FRA’s new Rail Safety Action Plan (at Appendix ITf), human factors and track are the major

target areas for improving the train accident rate.
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U.S. Department
of Transportation

Federal Railroad
Administration

Federal Railroad Administration Action Plan for
Addressing Critical Railroad Safety Issues

For Release: May 16, 2005

Introduction

The railroad industry’s overall safety record has improved over the last decade and most safety
trends are moving in the right direction. However, significant train accidents continue to occur,
and the train accident rate has not shown substantive improvement in recent years. Moreover,
recent train accidents have highlighted specific issues that need prompt government and industry
attention, and the strong growth of rail and highway traffic continue to drive up exposure at
highway-rail grade crossings. The Federal Railroad Administration (FRA) is aggressively
addressing these critical issues and implementing the plan outlined below to improve railroad
safety.

o
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Industry Overview

Train Accidents/incidents Rate
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The FRA’s safety program is increasingly guided by careful analysis of accident, inspection, and
other safety data. FRA attempts to direct both its regulatory and compliance efforts toward those
areas involving the highest safety risks. This proactive approach to managing risks is constantly
being honed and improved. This action plan embodies that approach and will:

e Target the most frequent, highest risk causes of accidents;
e Focus FRA’s oversight and inspection resources; and
e Accelerate research efforts that have the potential to mitigate the largest risks.

The FRA’s plan includes initiatives in several areas: reducing human factor-caused train
accidents; acting to address the serious problem of fatigue among railroad operating employees;
improving track safety; enhancing hazardous materials safety and emergency preparedness;
better focusing FRA’s resources (inspections and enforcement) on areas of greatest safety
concern; and improving highway-rail grade crossing safety

As illustrated by the following graphic, the great majority of train accidents are caused by track
and human factors, and human factor accidents are growing in number. The causes of train
accidents are generally grouped into five categories: human factors, track and structures,
equipment, signal and train control, and miscellaneous. Two categories of accidents~those
caused by defective track and those caused by human factors—comprise more than 70 percent of
all train accidents and a very high percentage of serious train accidents are, accordingly, the
major target areas for improving the accident rate. In recent years, most of the serious events
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involving train collisions or derailments resulting in release of hazardous materials, or harm to
rail passengers, have been caused by human factor or track causes.
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Reducing Human Factor Accidents

Human factors constitute the largest category of train accidents, accounting for 38 percent of all
train accidents over the last five years. Based on preliminary findings, and subject to revision
when the investigation is complete, the tragic accident in Graniteville, South Carolina on
January 6, 2005, stemmed from a human factor: the failure of a train crew to properly line a
switch for mainline movement when the crew was going off duty. The next train to traverse that
main track hours later was directed onto the wrong track, where it collided with a standing train.
As a result, chlorine was released from a tank car in the moving train; nine people died from
inhaling the chlorine vapor, and 529 people sought medical care. FRA acted immediately by
issuing a Safety Advisory on January 10, 2005, strongly urging all railroads to adopt revised
procedures to guard against such a human mistake. Railroads responded swifily and favorably
by adopting those recommendations.

Address leading human factor causes. The FRA’s analysis of train accident data has revealed
that a small number of particular kinds of human errors are accounting for an inordinate number
of human factor accidents. For example, the top ten human factor causes accounted for 58
percent of all human factor accidents in 2004. The leading cause was improperly lined switches,
which alone accounted for more than 16 percent of human factor accidents in the last four years.
Other leading causes include shoving cars without a person on the front of the move to monitor
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conditions ahead, leaving cars in a position that obstructs (fouls) a track, and failure to secure a
sufficient number of handbrakes.

Top Human Factor Causes (Train Accidents)1

Four-Year Totals (2001 — 2004)

Cause code Number Percent of human factor train accidents
H702 Switch improperly lined 751 16.4
H306 Shoving movement, absence of person on point 510 11.2
+307 Shoving movement, failure to control 193 4.2
H302 Cars left out fo foul 190 4.2
H704 Switch previously run through 181 4.0
HO18 Failure to secure hand brake 163 3.6
HO020 Failure to apply sufficient hand brakes 163 36
H312 Passed couplers 137 3.0
Total 50.2

At present, few of these kinds of mistakes are prohibited by FRA regulations. (In the examples
given above, only the failure to secure a sufficient number of handbrakes is covered by a
regulation.) Instead, they are addressed by each railroad’s operating rules, which subject
employees who violate them to discipline, including dismissal. FRA’s regulations require
railroads to train their employees on these rules and to test them periodically on their compliance
with those rules.

The frequency with which these sorts of operating rule violations result in accidents requires a
concentrated effort to reduce such violations. FRA believes a federal regulation prohibiting such
actions will provide heightened visibility and operational focus leading to a reduction in their
frequency. Even though the vast majority of these accidents ocour on low speed tracks and do
not often involve loss of life, they always create the potential for serious injury and death and, as
the Graniteville accident illustrates, can sometimes occur on higher speed track with tragic
consequences. Accordingly, FRA will ask its chartered advisory commiittee, the Railroad Safety
Advisory Committee (RSAC), to develop recommendations for a rule that would address these
sorts of human errors. FRA will set a tight but reasonable timetable for receiving those
recommendations. Should RSAC not accept the task or produce timely recommendations, FRA
will act without RSAC’s advice. The result should be regulations (or, perhaps, a non-regulatory

'Omits certain causes for which determining compliance obj ectively would be difficult
(e.g., buff/slack action excessive).
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alternative) that go to the heart of the leading causes of human factor accidents. FRA conducted
a Human Factors Workshop on April 14 with principal railroad and labor organizations to set the
stage for presentation of this task to the RSAC on May 18. Target for proposed rule:
September 2006.

Develop close call data to reveal reasons for human failures. In other industries such as
aviation, implementation of “close call” reporting systems that shield the reporting employee
from discipline (and the employer from punitive sanctions levied by the regulator) have
contributed to major reductions in accidents. In March of 2005, FRA completed an overarching
memorandum of understanding with railroad labor organizations and management to develop
pilot programs to document close calls, i.e., unsafe events that do not result in a reportable
accident but very well could have. Participating railroads will be expected to develop corrective
actions to address the problems that may be revealed. The aggregate data may prove useful in
FRA’s decision-making concerning regulatory and other options to address human factor-caused
accidents. Experiences on the Norwegian railway (Sermbaneverket), showed a 40 percent
reduction in accidents after three years of implementation of a similar program. In a
manufacturing environment, Syncrude, a mining company, experienced a 33 percent reduction in
lost time frequency after one year of implementing a close call system. Target to commence
pilot project on one or more railroads: February 2006.

Addressing Fatigue

Fatigue has long been a fact of life for many railroad operating employees, given their long and
often unpredictable work hours and fluctuating schedules. The hours of service law sets certain
maximum on-duty periods (generally 12 hours for operating employees) and off-duty periods
(generally 8 hours, or if the employee has worked 12 consecutive hours, a 10-hour off-duty
period is required).

FRA’s knowledge of the industry’s work patterns and the developing science of fatigue
mitigation, combined with certain National Transportation Safety Board investigations showing
employee fatigue as a major factor, have persuaded FRA that fatigue is very likely at least a
contributing factor in a significant number of human factor accidents. To try to obtain better
information on the subject, FRA revised its own accident investigation procedures in 2004 to
ensure that FRA investigators collect information on employees’ sleep/rest cycles and evaluate
fatigue as a factor.

Accelerate research. FRA is accelerating its ongoing research aimed at validating and
calibrating a fatigue model (which has already been proven in the laboratory by the Department
of Defense) that can be used to (I) more precisely determine the role of fatigue in human factors
accidents and (ii) improve crew scheduling by evaluating the potential for fatigue given actual
crew management practices. When the model is properly validated, it will be made available to
railroads and their employees as foundation for developing crew scheduling practices based on
the best current science. The work plan for model validation will also provide a much more
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precise accounting of the role of fatigue (including acute fatigue, cumulative fatigue, and
“circadian” or time-of-day effects) in train accidents. Target for final report: December 2005.

Improving Track Safety

Track-caused accidents comprised 34 percent of all train accidents over the last five years.
However, the trend is positive. The absolute number of such accidents was down considerably
in 2004, as was the rate of track-caused accidents. FRA believes that one important factor in
reducing this rate was the agency’s conscious attempt, starting in 2003, to focus its track
inspectors on the areas of highest risk, and to encourage them to take enforcement action on the
kinds of regulatory violations that are the leading causes of track-caused accidents. This
data-based approach has shown great benefits and will continue.

Deploy technology for track safety. However, some of the leading causes of accidents in this
area are very difficuit to detect in normal railroad inspections. Broken joint bars, for example,
are a leading cause, but the kinds of cracks in those bars that foreshadow a derailment-causing
break are very hard to spot with the naked eye in normal inspections. Similarly, broken rails
account for some of the most serious accidents, but the internal flaws that lead to many of those
breaks can be detected only by specialized equipment. FRA is conducting research to enhance
the detection capability in both of these areas. For example, FRA is conducting research and
demonstration to develop a system that can capture images of joint bars from a hy-rail vehicle or
other on-track equipment and analyze the images to detect cracks. FRA is also researching
technologies that will alert train crews to broken rails before they approach them. In both these
cases, FRA’s research will include analysis of the costs and safety benefits of adopting these
methodologies. FRA has identified both a way to accelerate the development of these projects
and funds with which to do so. Target for demonstration of joint bar imaging system:
October 2005.

Subtle track geometry defects are also difficult to identify in walking or hy-rail inspections. The
FRA is procuring two additional track geometry cars to complement the existing state-of-the art
vehicle (T-2000). This additional capability will permit FRA to cover major hazardous materials
and passenger routes, while also having the ability to follow up more quickly on routes where
safety performance is substandard. Target for second car (towed) to be operational:
September 15, 2006. Target for third car (self-propelled) to be operational: December 15,
2006.

Improving Hazardous Materials Safety and Emergency Response Capability

Generally, the rail industry’s record on transporting hazardous materials is very impressive. The
industry transports roughly 1.7 million shipments of hazardous materials annually, ordinarily
without incident. During the period 1994 through 2004, a total of nine fatalities resulted from
the release of hazardous materials in train accidents. In 2003, there were 27 train accidents
involving the release of hazardous materials, which is the second lowest number ever recorded;
in 2004, there were 29 such events. However, the Graniteville accident, which involved nine
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deaths as the result of the release of hazardous materials, demonstrates the potential for serious
consequences from train accidents. FRA is engaged in a variety of activities intended to both
reduce the likelihood that a train accident will result in a hazardous materials release and to
ensure that, if a release occurs, local emergency responders will be fully prepared to minimize
the damage and loss of life that might occur.

Identify promising technologies for reduction of train accident risk in dark (non-signaled)
territory where hazardous materials are transported, particularly materials toxic by
inhalation. FRA is reviewing technological options for reducing risk on lines where traffic
levels would not support installation of signal or train control systems. Options include switch
position detection tied to various means of communication, low-cost circuits to detect broken
rails, and procedural changes in the railroads’ operations.

Ensure that emergency responders have timely access to hazardons materials information.
Railroads and hazardous materials shippers are currently subject to hazard communication
requirements of the Hazardous Materials Regulations, and in addition these industries work
through the American Chemistry Council’s Responsible Care Program (and the affiliated
TRANSCAER® effort) to familiarize local emergency responders with railroad equipment and
product characteristics. The Association for American Railroads (AAR) also offers hazardous
materials incident response training at the Transportation Technology Center (Pueblo, CO),
including hands-on familiarization with railroad tank car valves and fittings and a full-scale
derailment simulation exercise with actual rolling stock. The Pipeline and Hazardous Materials
Safety Administration (PHMSA) (in concert with sister agencies in Canada and Mexico)
publishes the Emergency Response Guidebook, with the intention that it may be found at
virtually every firehouse and in every response vehicle on the North American continent. On
March 1, 2005, with FRA encouragement, the AAR amended its Recommended Operating
Practices for Transportation of Hazardous Materials (Circular No. OT-55-G) to expressly
provide that local responders, upon written request, will be provided with a ranked listing
of the top 25 hazardous materials transported through the community. This is an important
step, which establishes a procedure for bona fide planning and response organizations to receive
this information. However, these efforts alone have not been sufficient for some local
responders to gain confidence in handling hazardous materials incidents.

Despite requirements that train crews possess current hazardous materials information, including
24-hour shipper contact information, despite the fact that every hazardous materials car is
placarded using an internationally recognized system, and despite the fact that the American
Chemistry Council maintains a 24-hour “CHEMTREC” service that provides expert advice on
handling these events, including direct links to product manufacturers, issues occasionally arise
regarding the availability of information following a major train accident or non-accident release.
FRA is currently undertaking a project to provide avenues that enhance emergency response
information availability to personnel responding to an accident/incident involving hazardous
materials. Recognizing the strong interest in establishment of a redundant system that could be
employed if other information delivery methods fall short during the early minutes following an
accident, FRA has approached the AAR and requested that it utilize its RAILINC subsidiary to
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“push down” train consist information, including hazardous materials information, to emergency
responders using a system such as the following:

¢ Participating railroads (who are responsible for greater than 85 percent of the
transportation in question) would, upon receiving notice of a derailment involving
hazardous materials, notify all emergency response dispatchers in the area (directly or
through existing mutual help channels) and invite them to download, from a secure web
site maintained by RAILINC, current consist and hazmat information;

e Responders would use existing internet access and receive the documents in a standard
format, such as a “pdf” or rich text file; and

¢ The transmission would include a railroad operations contact number for follow-up.

e Alternatives options are being considered to identify stake-holders’ needs.

This type of system could also be used to “pull down” hazardous materials information in a case
where the response organization has identified an apparent non-accident release of which the
railroad is unaware. Target for pilot start-up for new hazmat information delivery program:
July 2005.

Accelerate tank car structural integrity research. FRA has already begun research arising
from the Minot, North Dakota, accident in 2002, which resulted in one death and 11 injuries due
to the release of anhydrous ammonia. Current research involves a 3-step approach to assess the
consequences of tank cars involved in derailments. The first phase is development of a physics-
based model to analyze the kinematics of rail cars in a derailment. The second phase is
development of the dynamic structural analysis models. The third phase is an assessment of the
damage created by puncture and entails the application of fracture mechanics testing and analysis
methods. The Volpe National Transportation Systems Center is doing the modeling work now.
Work on tank car structural integrity will also be applicable to the MacDona, Texas, accident (a
release of chlorine that killed three people in June 2004) and the Graniteville accident. Target
for completion of research: As early as December 2006, if necessary additional funding is
made available, but not later than July 2008.

Strengthening the FRA Compliance Program

Make better use of data. The Office of the Inspector General (OIG) has recommended that
FRA submit to the Secretary a comprehensive plan for implementing a program that makes
meaningful use of available data to focus inspection activities, assess whether traditional
enforcement techniques should be substituted for a partnership approach, and determine
appropriate fines where warranted. FRA’s response to OIG contains the essential elements of
the plan. As the OIG recognized, FRA had begun developing a new National Inspection Plan
(NIP) process prior to the subject audit. FRA has also made extensive use of accident and
inspection data to target compliance problems. FRA agrees that integration and extension of this
effort is desirable and should be useful to help make our programs more efficient and effective.

Important attributes of the plan are as follows:
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. Beginning with the operating practices (human factors), track and motive power and
equipment disciplines, FRA will implement a new NIP. The NIP is an inspection
allocation program that uses predictive indicators to distribute inspection activities within
a region by railroad and by State;

. Following validation of the NIP through evaluation of experience under the new
allocation formulas, FRA will review resource allocation among the regions and technical
disciplines. Pending NIP validation, FRA will employ conscious priorities based upon
observed, quantitative outcomes to allocate human resources;

. Within the NIP inspection allocations, FRA will specify major program priorities based
on analysis of available data. Reduction of human factors- and track-caused train
accidents will constitute the initial areas of emphasis; and

. FRA will specify additional leading indicators and outcomes to be tracked by
headquarters and regional specialists and will begin to build standard queries to simplify
data dissemination and analysis.

Target met: On April 29, 2005, FRA regions commenced use of the core features of the new
NIP for allocation of inspection effort. This initial implementation covers track and human
factors (operating practices), the areas responsible for over two-thirds of train accidents.
Target for full implementation in all disciplines: January 2006.

Fostering Further Improvements in Highway-Rail Grade Crossing Safety

Deaths in grade crossing accidents are the second-leading category of deaths associated with
railroading (trespasser fatalities are the leading category). The number of grade crossing deaths
has declined substantially in recent years. For example, 331 persons died in these accidents in
2003, as compared to 615 in 1994. The decline over that decade was steady. However, the
growth in rail and motor vehicle traffic continues to present challenges, as evidenced by an
increase in crossing fatalities in 2004 over 2003. The Secretary’s 2004 Action Plan for
Highway-Rail Crossing Safety and Trespass Prevention sets forth a series of initiatives in the
fields of engineering, education and enforcement. In the near-term, FRA will stress the
following actions that are consistent with the themes of the Plan.

Build partnerships with State and local agencies; call railroads” attention to their crossing

safety duties. FRA will issue and widely disseminate information concerning its capabilities to
obtain Iocomotive event recorder data and to evaluate the sound functioning of warning systems,
so that local crossing investigations are supplemented, as needed, with information from the rail
side. FRA will also disseminate information derived from recent accidents that indicates the
need for action by the railroads to review warning circuitry and train their employees. Target
met: A Safety Advisory addressing issues related to grade crossing safety was published in the
Federal Register on May 2, 2005. FRA will disseminate this advisory through national law
enforcement organizations and through contacts with local agencies. On May 18, FRA will
separately brief the RSAC on safety issues related to circuit design and crew performance related
to warning device functioning.
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FRA is also working with the State of Louisiana to assist the State in developing its own Action
Plan for highway-rail crossing safety. This effort was launched by the Governor at the
Emergency Crossing Safety Conference during March 2005. Among other ideas, FRA will offer
for consideration the new “corridor risk index” approach to resource allocation that was
developed for use in the final rule on Use of Locomotive Homs at Highway-Rail Grade
Crossings, published on April 27, 2005. Target for development of Louisiana State Action
Plan: August 2005.

In addition, FRA will work with the grade crossing safety community to determine appropriate
responses to the growth in pedestrian fatalities at highway-rail crossings, which accounted for a
substantial portion of the increase in crossing fatalities in 2004.

- Conclusion

The FRA’s action plan sets the course for continuing the improving trends in railroad safety that
has occurred over the last decade. The plan is based on analysis of relevant safety data, FRA’s
extensive experience on safety issues, and additional needs identified as the result of recent
accidents.
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Appendix IV: Statistics on Grade Crossing Accidents, 1995-2004
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Federal Railroad Administration’ Inserts to the Record
of Administrator Joseph H. Boardman’s Testimony
before the Subcommittee on Railroads
of the Transportation and Infrastructure Committee,
U.S. House of Representatives,
on July 21, 2005

Questions from Congressman Blumenauer:

1. Question: How many highway-rail grade crossings are there in the U.S., and by how
much has that number been reduced in the last 30 years?

Answer: In 1975 there were 219,161 public crossings and 142,291 private crossings--a
total of 361,452 highway-rail grade crossings. As of June 2005, there were 147,136 public
crossings and 94,412 private crossings--a total of 241,548 highway-rail grade crossings.
Accordingly, the total number of grade crossings has been reduced by one-third (119,904) during
the last 30 years. It should be noted, however, that a substantial portion of the reduction was due
to abandonment of rail lines. Consolidation of crossings on active rail lines requires painstaking
work by State agencies and railroads, with assistance from a clear national policy articulated by
the Secretary of Transportation.

[ would like to emphasize that the Secretary of Transportation’s 2004 Action Plan
provides a broad and useful charter for improving highway-rail crossing safety. It embodies
strategies that are embraced by States, railroads, the highway engineering community and other
stakeholders. Only by working together can we make further progress in addressing this
intermodal problem. To work together successfully, we need to begin with mutual respect.

2. Question: Please compare the number of aviation and rail fatalities over the last 10
years.

Answer: Between 1995 and 2004, the total number of rail-related fatalities decreased by
about 22 percent, from 1,146 to 899. Over the same period, the number of aviation-related
fatalities reported by the National Transportation Safety Board (NTSB) fell about 34 percent,
from 964 to 635. These numbers are not strictly comparable, however, because FRA and NTSB
employ different definitions of a reportable fatality; NTSB includes those occurring within 30
days of an accident, while the FRA includes those occurring within 365 days of the accident.
Furthermore, the NTSB indicates that the most commonly cited causal factor in aviation
accidents involves aviation persormel.! Railroad fatalities, on the other hand, occur
predominantly (more than 90 percent each year) in accidents involving either trespassers at points
other than at grade crossings or motorists, pedestrians, and trespassers that use grade crossings.

UNTSB, Annual Review of Aircraft Accident Data: U.S. Air Carrier Operations Calendar Year 2000, ARG
04-01, adopted on 6/17/2004.
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Even though the major portion of railroad fatalities occur in these populations over which the
railroads and FRA have no jurisdiction, extensive public outreach and other safety efforts have
managed to reduce fatalities even in these categories. Consequently, there has been a 36-percent
reduction in the number of crossing fatalities during this time period.

Railroad Fatalities 1995-2004 Aviation Fatalities 1995-2004°
. Grade On-
vear | padon | S95878 | ncadem| Tspasser Al | s |“Rins |omend) Avaon 1 vr
Fataliies | ¢ atalities Fatalities Fatalities| Fatalities Eatalities Fatalities
1995 11 579 &2 494 1,146, 168 9 52 735 964
1996} 23 488 57 471 1,039 380 14 83 636 1003
1997] 13 481 56 533 1,063 8 46 39 831 724
1998| 3 431 38 536 1,008g] 1 i} 45 825 871
1999 8 402| 43 479 932 12 12 38 818 681
2000 8 425 41 463 937 92 5 sl 596 764
2001 5 421 34 511 971 531 13 60 562 1166
2002 11 357] 43 840 851 0 0 35 581 616
2003 2 332 30 501 865 22 2 42 632 698
2004 12] 368 36] 48 899 14 0 65 556 635
a. Source: National Transportation Safety Board
b. Data for 2004 are preliminary
3. Question: Please compare the amount of Federal funds that are expended for

investigating aviation and rail accidents.

Answer: The following table represents the amount of Federal expenditures in 2004 for
investigating railroad and aviation accidents:

Agency Railroad Investigations  Aviation Investigations
NTSB $2.059M $16.691M

FRA $1.504M mrenn

FAA e $4.5M

Total $3.563M $21.191M

4. Question: What is FRA’s accident investigation policy, including its highway-rail grade
crossing accident investigation policy? Should FRA change its grade crossing accident
investigation policy?

Answer: The purpose of a railroad accident investigation is to promote safety in every
area of railroad operations and reduce railroad-related accidents and incidents. To accomplish
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these objectives, the FRA investigator must determine the root cause of the accident/incident.
Understanding the root cause allows the railroad or FRA, or both, to implement proper remedial
action to prevent similar future occurrences. This remedial action could range from the railroad
repairing defective track to FRA developing a new regulation or safety standard.

An accident/incident may be assigned for investigation by either headquarters or the
regions. Headquarters accident/incident assignment determinations are guided, in general, by the
criteria shown below. Regional assignments may also be determined by local history involving a
particular railroad or area. There is no practical distinction between those accidents/incidents
assigned from headquarters and those assigned from the regional level. Either will require every
effort to fully develop the root cause of the accident/incident being investigated.

FRA headquarters generally investigates accidents and incidents meeting any of the following

criteria:

$  Any collision, derailment, or passenger train incident resulting in at least one fatality or
serious injury to railroad passengers or crew members, including highway-rail crossing
accidents;

% Any railroad-related accident resulting in the death of an on-duty railroad employee,
including an employee of a contractor to a railroad, regardliess of craft;

$ Any highway-rail grade crossing accident resulting in:
Death to one or more persons in a commercial vehicle or school bus;
Serious injury to several persons transported by such vehicles; or
Death to three or more persons in a private highway vehicle;
$ Any highway-rail grade crossing accident involving a malfunction or failure of an active
warning device that allegedly contributed to or caused the accident, whether or not an injury
or fatality resulted;

$  Any train accident/incident with damages exceeding $1 million;

$ Any non-casualty train accident resulting in derailment of a locomotive and/or large number
of cars, and extensive property damage;

& Any train accident/incident resulting in fire, explosion, or release of classified hazardous

materials, especially if it exposed a community to these hazards or the threat thereof;

Any nuclear train accident/incident;

Any train incident involving run-away equipment, with or without locomotives;

Any collision involving maintenance-of-way or hi-rail equipment;

Any accident caused by failure of a locomotive or any part of a locomotive, or a person

coming in contact with an electrically energized part that resulted in serious injury or death of

one or more Persons;

Any accident/incident likely to arouse considerable public interest; or

Any passenger train accident/incident resulting in damage (railroad and non-railroad

property) of $25,000 or more.

Lr Ax A A

r Ay

FRA believes that these criteria are appropriate and fully support FRA’s safety mission.
FRA must judiciously exercise its discretion to investigate accidents, because its inspectors have
such a broad array of other safety duties, including inspection and enforcement activities.
Accordingly, FRA must confine its accident investigations to those events most likely to yield
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important information for use in achieving regulatory compliance, improving regulations, or
fashioning other countermeasures. These are often cases where significant harm to multiple
members of the public, railroad passengers, railroad personnel or property--or strong public
interest in the circumstances (e.g., involvement of a school bus)—warrant use of agency
resources. These criteria enable FRA to focus on investigating rail accidents that will help it
fulfill its mission.

FRA and its predecessor agency, the Interstate Commerce Commission, have investigated
railroad accidents for over 90 years. We have had it suggested to us that FRA should investigate
more grade crossing accidents, and if we need to do so we will. On May 2, 2005, we published a
Safety Advisory that offers FRA assistance whenever a State or local law enforcement agency
requires rail expertise or the good offices of our agency to develop the relevant facts following a
grade crossing accident. We have invited these agencies to contact us in cases where there is
credible evidence that a warning device malfunctioned, for example. Although we have been
disseminating this Advisory widely in the law enforcement community, we have not been
receiving many requests for assistance so far.

As we have explained at some length, most (but certainly not all) of these events involve
highway-side issues, particularly motorist compliance, as central factors. We remain hopeful that
the criteria that we have established, coupled with strong liaison with the law enforcement
community, will cause us to be involved in the investigation of the relatively small number of
these events where FRA can be helpful in developing the facts, as well as potential preventive
measures for the future.

5. Question: Should some sort of minimum investigation be mandated any time there is a
death that is related to a railroad accident?

Answer: FRA did look at preliminary FRA accident reporting data for calendar year
2004 to gage the level of effort that would be necessary to investigate every fatal railroad
accident. In that year, 899 people died in a total of 839 fatal railroad accidents/incidents. The
839 fatal railroad accidents/incidents included 476 fatal trespasser accidents/incidents and 319
fatal crossing accidents/incidents. Currently, FRA does not have enough resources to investigate
every fatal railroad accident.

FRA’s experience is that incidents involving trespasser fatalities are generally the result
of intentional or reckless behavior of the trespasser (e.g., walking, sitting, or lying on the railroad
tracks) and are investigated by local or State police agencies. As a result, an FRA investigation
of a trespassing accident would not normally add very much to the understanding of the accident.

FRA has found that highway-rail grade crossing accidents are generally the result of motorist
error and are investigated by local or State police agencies. Consequently, an FRA investigation
of a crossing accident would usually not be of any particular additional benefit. An investigation
of every fatal railroad accident/incident would divert FRA inspectors from investigating the kinds
of fatal railroad accidents/incidents where they usually could make a substantial contribution
(e.g., switching accidents, derailments, and train-to-train collisions).

As noted above, with respect to grade crossing accidents, FRA investigates accidents that
involve significant public interest (e.g., three or more fatalities), railroad responsibilities (e.g.,



112

improper maintenance of grade crossing warning systems, improper response to credible reports
of grade crossing warning system malfunction, etc.), or broader impacts on railroad safety (e.g,
train crew or passenger fatalities). A requirement to investigate every fatal accident would divert
resources from tasks that would promote safety more effectively. FRA has a huge body of
Federal railroad safety regulations to enforce and receives a large number of specific safety
complaints that must be investigated. FRA believes that its current investigative policy provides
the best use of its resources toward overall improvement in railroad safety. FRA stands ready to
provide technical assistance to local law enforcement agencies when requested, and through our
May 2, 2005 Safety Advisory and other means, we are reaching out to those agencies to extend
that assistance.

6. Question: Should FRA’s accident reporting regulations be amended to require reporting
any time there is a death or serious injury?

Answer: FRA’s telephonic (immediate) notification regulation at Section 225.9 could be
changed by rulemaking to add a new requirement for railroads to report every death and serious
injury to any type of person. However, FRA believes this change would result in an increased
burden on railroads, the National Response Center, and FRA, without delivering a clear benefit
toward enhancing railroad safety.

Presently, Section 225.9 contains the following criteria for telephonically reporting
fatalities and serious injuries:

(€)) Death of a rail passenger or a railroad employee;

) Death of an employee of a contractor to a railroad performing work for the railroad on
property owned, leased, or maintained by the contracting railroad;

3) Death or injury of five or more persons;

4) A train accident that results in serious injury to two or more train crewmembers or
passengers requiring their admission to a hospital; or

) A fatality at a highway-rail grade crossing as a result of a train accident or train incident.

Year 2004 figures indicate there were 899 total fatalities, as reported in writing, by all railroads.
Of these, the present criteria within Section 225.9 required immediate telephonic reports for 416
of these fatalities (i.e., those occurring to rail employees, rail passengers, contractors to a
railroad, and fatalities at highway-rail grade crossings). The remaining 483 fatalities in 2004
involved trespassers at locations other than at grade crossings, and thus were not subject to
telephonic (immediate) notification by railroads under Section 225.9. Additionally, because
confirmed suicides are not reported to FRA under its monthly accident reporting requirements at
Section 225.11, we are not able to document and provide an annual number of these fatalities that
would occur should a change be made to Section 225.9 to require railroads to report suicides.
Our conservative estimate would be approximately 100 fatalities due to suicides each year. Thus,
if Section 225.9 were changed to require all fatalities be telephonically (immediately) reported, it
is estimated this would result in almost 600 additional calls to the National Response Center each
year.

At present, Section 225.9 requires telephonic (immediate) notification of “serious
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injuries” only in the event of “[a] train accident that results in serious injury to two or more crew
members.” Thus, there are only a few reports each year that would meet this criteria. However
under Section 225.11, railroads presently render monthly written reports of all injuries that meet
FRA monthly reporting criteria, which would include “serious injuries.” A review of calendar
year 2004 data reveals there were monthly written reports made for a total of 125 amputations
(injuries a lay person would consider “serious™) and for a total of 953 fractures (injuries a lay
person may also consider “serious™). Thus, if Section 225.9 were changed to require all “serious
injuries” to be telephonically (immediately) reported, it is estimated this would result in at least
approximately 1,100 additional calls to the National Response Center each year (depending upon
how the term “serious injury” would be defined).

Overall, if the criteria for Section 225.9 were changed to require railroads to provide
telephonic (immediate) notification to the National Response Center for all fatalities and all
“serious injuries,” we estimate that change would result in approximately 1,700 additional calls
from railroads to the National Response Center annually. One of the problems with making this
change is that FRA does not have the resources to investigate most of the fatalities that occur at
highway-rail grade crossings that are already required to be reported under Section 225.9.
Changing Section 225.9 to require additional telephonic notification by railroads for all other
fatalities, and all serious injuries, would likely not result in additional FRA investigations to be
made on these additional telephonic reports unless FRA receives commensurate increases in its
staffing and resources.

It would be FRA’s recommendation that Section 225.9 not be changed to require the
comprehensive telephonic reporting of all fatalities and all serious injuries to all types of persons.
This would avoid imposing a burden on the taxpayer (to the extent that the cost of National
Response Center operations would increase) and industry, and the need for this information
would be difficult to justify. If Section 225.9 were to be expanded, FRA would favor a more
selective approach, such as notification of “amputations involving a limb” {e.g., arm or leg, or
both) of railroad on-duty employees.

7. Questien: Should there be a Federal sight distance requirement for highway-rail grade
crossings?

Answer: Many factors contribute to the ability of a driver to have adequate sight distance
on approach to a grade crossing. The speed limit and geometry of the roadway, curvature of the
track, obstructions (including buildings) not on railroad property, as well as vegetation, all add to
the degree to which sight distances can be optimized or impeded. These varying conditions make
it problematic to regulate sight distance. However, FRA, the Federal Highway Administration
(FHWA), and crossing experts have developed tools to assist in designing and maintaining grade
crossings to maximize sight distances for drivers. FHWA’s Railroad-Highway Grade Crossing
Handbook addresses recommended sight distances utilizing a “sight triangle” that takes into
account the distance of the vehicle driver from the track, the distance of the train from the
crossing, the speeds of the train and vehicle, and the unobstructed sight line of the driver to the
front of the train. In 2002, the Department published Guidance on Traffic Control Devices at
Highway-Rail Grade Crossings to assist highway engineers in the design of grade crossings. The
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document addresses driver needs for safe passage through a grade crossing and discusses
recommended sight distance requirements. The document also discusses safety enhancements
where conditions (such as buildings, vegetation on private property, or other impediments)
cannot be corrected to achieve optimal sight distances.

FRA’s track regulations (49 CFR Part 213) require railroads to control vegetation on
railroad property that is on or immediately adjacent to the track bed so as not to obstruct visibility
of railroad signs and signals, including those at grade crossings. However, specific sight
distances are not prescribed. Some States (fewer than half) do have laws pertaining to vegetation
control along the railroad right-of-way or at grade crossings. Most of these require the railroads
to clear obstructions from the right-of-way and surrounding railroad property to some specified
distance. A few States (Connecticut and Idabo, for example) also require any landowner to
remove obstacles from his or her land at the landowner’s expense.

FRA notes that sight distance requirements are also significantly influenced by the type of
signage and warning system at the crossing. At crossings equipped with flashing lights and
gates, motorist compliance with the active warning will moot the question. At crossings
equipped with flashing lights only or with stop signs only, appropriate sight distance will be
determined by the position of the motorist stopped at the stop line approaching the crossing. Ata
passive crossing where adequate sight distance cannot be maintained in proportion to roadway
speed for any reason (e.g., buildings, mature trees, topography, rail line curvature), the local
traffic engineer should provide appropriate interventions (e.g., traffic calming devices, stop signs,
active warning systems). Given the different conditions that must be considered when
determining adequate sight distance, the varying roles and responsibilities of public roadway,
railroad, and private property owners, and the variety of methods available to address sight
restrictions, this is clearly a shared responsibility. The first objective should be to facilitate the
use of appropriate measures to address sight distance, or compensate for the lack of adequate
sight distance, based on the conditions that actually exist at the location. FRA is continuing to
evaluate what further role we can play in this process.

8. Question: Should there be a Federal requirement to enforce right-of-way maintenance
obligations?

Answer: As noted above, FRA’s track safety standards do address certain right-of-
way maintenance obligations, and these are enforced by FRA. Section 213.337 addresses
railroads’ obligations to control vegetation on railroad property that is on or immediately adjacent
to roadbed. Among other things, such vegetation must be controlled so that it does not obstruct
visibility of railroad signs and signals along the right-of-way, and at highway-rail crossings.
Section 213.333 also addresses railroads’ right-of-way maintenance obligations, providing that
each drainage or other water carrying facility adjacent to the roadbed be maintained and kept free
of obstruction, to accommodate expected water flow for the area concerned.

FRA’s regulations, however, do not generally address the issue of removal of litter on
a railroad’s right-of-way, and this may have been basis for the concern the Congressman noted in
Ohio. Of course, the mere presence of litter should not affect the safety of highway-rail grade
crossings, as the presence of uncontrolled vegetation may. Nevertheless, the railroads’
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obligations to control vegetation on their property and keep drainage facilities free of obstruction
as provided in FRA’s regulations have the effect of controlling litter to an extent as well.

Questions from Congressman Bachus:

1. Question: Please provide me with your agency’s legal opinion explaining how FRA
complied with the requirement of 49 U.8.C. 20153(j) that regulations issued under this section
shall not take effect before the 365™ day following the date of publication of the final rule when it

issued the final rule on “Use of Locomotive Horns at Highway-Rail Grade Crossings.”

Answer: FRA complied with 49 U.S.C. 20153(j) because more than the required 365
days elapsed between issuance of the interim final rule on December 18, 2003, and the effective
date of the rule on June 24, 2005.

On November 2, 1994, Congress passed Public Law 103-440 (“Act™) which added
section 20153 to title 49 of the United States Code. That section required the Secretary of
Transportation (delegated to the Federal Railroad Administrator) to prescribe regulations
requiring that a locomotive horn be sounded while each train is approaching and entering upon
each public highway-rail grade crossing. The section also provided that the Secretary, under
certain conditions, may except from the requirement to sound the horn categories of rail
operations or categories of highway-rail grade crossings.

Subsections (i) and (j) were added to section 20153 by Public Law 104-264 on
October 9, 1996 as follows:
(i) Regulations. — In issuing regulations under this section, the Secretary —

(1) shall take into account the interest of communities that —

(A) have in effect restrictions on the sounding of a locomotive horn at highway-rail
grade crossings; or

{B) have not be subject to the routine (as defined by the Secretary) sounding of a
locomotive horn at highway-rail grade crossings;

(2) shall work in partnership with affected communities to provide technical assistance
and shall provide a reasonable amount of time for local communities to install SSMs,
taking into account local safety initiatives (such as public awareness initiatives and
highway-rail grade crossing traffic law enforcement programs) subject to such terms
and conditions as the Secretary deems necessary, to protect public safety; and

(3) may waive (in whole or in part) any requirement of this section (other than a
requirement of this subsection or subsection (j)) that is not likely to contribute
significantly to public safety.
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(§) Effective Date of Regulations. — Any regulations under this section shall not take effect
before the 365" day following the date of publication of the final rule.

In interpreting the statute, FRA reads these two subsections together (as it must) so that
they make sense together. While it is not entirely clear what purpose Congress meant to serve
with the one-year requirement, FRA infers from the emphasis Congress put on accommodating
the interest of affected communities in subsection (i) that Congress meant the one-year
requirement of subsection (j) to give affected communities one year of lead time, instead of the
typical 30 days, to determine how to comply with the rule and to determine how to preserve bans
on the sounding of train horns that predated the statute.

FRA’s actions summarized below served those purposes very well. Affected
communities got more than one year to determine how to comply with the rule. Railroads were
also incidental beneficiaries of this extended period. Congress was afforded more than one year
to legislate if constituent complaints had led it to do so. It should be noted that, in addition to
delaying the rule's effective date for more than a year, FRA also used compliance dates to
provide communities with time to adjust (e.g., 5-8 years for pre-rule quiet zones) and made many
other accommodations to assist affected communities in adapting to the law—thereby exceeding
the deference contemplated by the statute. The changes made by FRA to the interim final rule in
response to the comments on it afforded relief to the commenters and others similarly situated.
The modest changes made did not alter the rule materially for purposes of section 20153().

FRA issued a Notice of Proposed Rulemaking on January 13, 2000, and subsequently
held twelve public hearings throughout the country on the proposed rule and received
approximately 3000 comments. FRA thereafter issued an interim final rule on December 18,
2003, with an effective date of December 18, 2004-365 days later. After reviewing more than
1400 comments received on the interim final rule and deciding that some changes based on those
comments were merited, FRA postponed the effective date of the interim final rule so that the
final rule issued on April 27, 2005, with an effective date of June 24, 2005, would complete
action on the interim final rule. Thus, more than 550 days elapsed between issuance of the
interim final rule and its effective date, which satisfies the statute.

In the preamble to the interim final rule, FRA recited well-settled administrative law that
an “interim final rule has the same force and effect as a final rule.” 68 Fed. Reg. 70,586, 70,592
(Dec. 18, 2003). FRA then explained that,“[blecause this interim final rule has all the legal
attributes of a final rule” and that Congress had provided for the one-year delay requirement of
subsection (), the effective date of the interim final rule would be delayed for one year. Id. FRA
provided the same explanation concerning the effective date when issuing the final rule. 70 Fed.
Reg. 21,844, 21846 (Apr. 27, 2005).

The United States Court of Appeals for the District of Columbia Circuit (D.C. Circuit)
considers an interim final rule to have the same force and effect as a final rule. An effective
statutory implementation date is established by an interim final rule, which has the same

9
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authority as a final rule. See Career College Ass’n v. Riley, 74 F.3d 1265, 1268 (D.C. Cir.
1996). “The key word in the title ‘Interim Final Rule,” unless the title is to be read as an
oxymoron, is not interim but final. ‘Interim’ refers only to the Rule’s intended duration — not its
tentative nature.” Id. An interim final rule has the legal significance of a final rule, otherwise its
products would simply be “a senseless repetition of the notice of proposed rulemaking.” Id. at
1269.

Further, the D.C. Circuit has held that an interim final rule is subject to judicial review as
a final rule. While the court may consider the fact that an agency might limit its resource
commitment to an interim final rule that is expected to be in place for a short time, agencies will
still be subject to review of an interim final rule. See Competitive Telecomms. Ass’n v, FCC, 87
F.3d 522, 531 (D.C. Cir. 1996) (“even an interim rule expected to be in place for only a brief
time is subject to review . . . .”) (citing Union of Concerned Scientists v. Nuclear Regulatory
Comm’n, 711 F¥.2d 370, 379 (D.C. Cir. 1983)). Thus, interim final and final rules have the same
force and effect of law.

In this proceeding, FRA chose to issue an interim final rule because FRA had made
significant changes to the proposed rule in response to comments received on it. Insucha
situation, issuing an interim final rule is considered to be good regulatory practice because it
affords the regulated community another opportunity to review and comment on a rule. [fthe
agency makes any further changes to the rule in response to comments received on the interim
final rule, then the correct action is to issue a final rule embodying those changes and concluding
the proceeding. (See Administrative Conference of the United States Recommendation 95-4, 60
Fed. Reg. 43,108, 43,110 (Aug. 18, 1995).) That is what FRA did here. Of course, if an interim
final rule takes effect before issuance of a final rule amending it, the interim final rule has the
force and effect of law without further agency action, demonstrating its finality. Moreover, in
some situations the agency will decide that the interim final rule needs no change. In that case,
the interim final rule simply takes effect, and the agency might simply issue a notice explaining
that no change will be made. This possibility also underscores the final nature of an interim final
rule.

2. Question: Why did FRA use a distance of only 50 feet from a highway-rail grade
crossing in setting the minimum volume for wayside horns? Fifty feet is too short a distance for
a motorist to make a decision to stop.

Answer: FRA notes that, because a number of factors influence the ability of a motorist
to detect an audible warning at a highway-rail grade crossing, there really is not any standard
decision-making point for motorists approaching highway-rail crossings. Nor does FRA set such
a point. Factors such as ambient noise levels in the motor vehicle, the acoustic insertion loss of
the vehicle (which represents the sound that does not enter the vehicle’s interior because it is
reflected or absorbed by the exterior of the vehicle), and the characteristics of individual grade
crossings all may influence motorist detection of the audible warning.

What FRA’s train horn rule does is permit the use of a wayside horn to provide an audible
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warning to highway users in lieu of the locomotive horn at highway-rail grade crossings that are
equipped with flashing lights and gates. Wayside horns are directional horns that are typically
installed immediately adjacent to the crossing equipment (masts and gates). In some instances,
the wayside horns may be installed directly on the crossing equipment. The wayside horns are
directed towards the approaching lanes of traffic and must begin sounding at least 15 seconds
prior to the train’s arrival at the crossing.

FRA’s regulations require that the wayside horn provide an audible warning that has a
minimum sound level of 92 dB(A) (A-weighted decibels) and a maximum sound level of 110
dB(A) when measured 100 feet from the centerline of the nearest track. This was a change from
FRA’s Interim Final Rule, which required a minimum sound level of 96 dB(A) (and a maximum
sound level of 100 dB(A)) when measured 100 feet from the horn. The change was prompted by
comments received from several parties. After reviewing the comments and FRA’s previous
analysis on the alerting power of a wayside horn, FRA determined that a wayside horn set at 92
dB(A) would provide comparable warning to that required of a locomotive hom,

The only mention of 50 feet relative to the wayside horn is found in the preamble of the
final rule relative to a discussion of this changed sound level and point of measurement. A
commenter on the interim final rule noted that at crossings that are severely skewed (e.g., the
track crosses the roadway at a small angle rather than at a right angle), the wayside horn may
have to be installed 50 feet or more from the centerline of the track. This could have resulted ina
measurement location 150 feet or more from the centerline of the track and, consequently, could
have led to the imposition of a much more stringent requirement on wayside horns (for clarity, 92
dB(A) measured 150 feet from the wayside horn) than that imposed on locomotive horns
themselves (96 dB{A) measured 100 feet for the locomotive hor). As poted, FRA believes that
the new sound level and measurement requirements for the wayside horn provide a comparable
level of warning to that required for locomotive horns.

3. Question: Does the train horn rule shield a railroad from liability for not sounding the
locomotive horn at highway-rail grade crossings in quiet zones?

Answer: The final rule establishes a Federal standard of care, which replaces the
standard of care that was previously established by State law. Under this new standard of care,
railroads are not obligated to sound the locomotive horn at grade crossings located within quiet
zones because adequate safety improvements have been made within the quiet zone to
compensate for the lack of the audible warning previously provided by the locomotive horn.

Should an accident occur at a grade crossing located within a quiet zone, which results in
a lawsuit against the railroad for failure to sound the locomotive horn at the crossing, I would
expect that the court will follow the precedent established in Shanklin and Easterwood and find
that State law requirements to sound the locomotive horn at grade crossings have been preempted
by the final rule. Therefore, by effectively subsuming the subject matter of locomotive horn
sounding at grade crossings within quiet zones, the final rule should relieve individual train crew
members and their employers from liability for failure to sound the locomotive horn at quiet zone
crossings.

11
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4. Question: Ifthe engineer miscalculates when to blow the horn, because of the
complexity of the train horn rule, is the railroad exposed to liability?

Answer: Whether a railroad is exposed to Hability if the locomotive engineer
miscalculates when to blow the horn depends on how long the engineer sounds the horn. Let me
explain.

Under the final rule, an engineer must, as a general rule, begin sounding the locomotive
horn at least 15 seconds, but no more than 20 seconds, in advance of a public grade crossing.
The final rule contains an exception, however, for fast-moving trains that cannot meet the 13-
second minimum without violating the final rule’s prohibition on initiating locomotive horn
sounding from a location more than a quarter of a mile from the crossing. Therefore, if an
audible warning of less than 15 seconds were provided by a fast-moving train (one traveling at
more than 60 mph) that began sounding the horn a quarter of a mile from a public grade crossing,
the railroad would not have violated the train horn rule and, therefore, should not be exposed to
liability.

FRA has, however, received a petition for reconsideration of the final rule from the
Association of American Railroads (*“AAR™), as well as letters from the United Transportation
Union (“UTU™), and the Brotherhood of Locomotive Engineers and Trainmen (“BLET™), in
which these organizations expressed concern that engineers may miscalculate the point at which
the locomotive horn sounding must begin. To resolve this potential issue, these organizations
have requested that the final rule be amended to include a “good faith” exception for the
locomotive engineer who may find it difficult to estimate his or her impending arrival ata
particular grade crossing.

Even though the petition for reconsideration is still under review, FRA issued a letter to
the AAR, on June 23, 2005, in which FRA stated its intent to amend the final rule to address the
AAR’s concerns. FRA stated that it intends to allow engineers to sound the locomotive homn up
to 25 seconds {on occasion) in advance of public highway-rail grade crossings, provided such
action is taken in good faith. This proposed amendment should alleviate concerns based on any
perceived inability to comply with the final rule’s 20-second maximum horn sounding
requirement, while affirming action taken by the locomotive engineer who errs on the side of
safety in a particular instance.
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STATEMENT OF
THE HONORABLE CORRINE BROWN
SUBCOMMITTEE ON RAILROADS
HEARING ON
“RAILROAD GRADE CROSSING SAFETY ISSUES”
JuLy 21, 2605 ~ 10:00 aM

I want to begin by thanking Chairman
LaToutette for holding this hearing on Grade
Crossing Safety. I also want to welcome all our
distinguished guests, and thank them for joining

us today.

Last month, the Department of
Transportation’s Inspector General reported that
the Federal Railroad Administration had made
progress toward achieving its 10-Year goal of
fewer than 2,500 grade crossing accidents and 300

fatalities. Grade crossing accidents are down
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from almost 5,000 in 1993 to about 3,000 in 2003.

Fatalities also decreased from 626 to 325.

Despite this progress, the number of deaths at
crossings rose 11 percent in 2004 while a few
high-profile accidents have raised setious
questions about safety and security in the railroad

industry.

The fact is that we need to do more on rail
safety. We need to make sure our laws and
regulations are effective, that they are being
enforced, and that we are addressing the right
problems. We need to look at whether the FRA
has the necessary resources to do its job, ot

whether they need more inspectors or more

2
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funding. Certainly, we need to pass an FRA
reauthorization bill. We need to identify
improvements that could further grade crossing
safety and aid in reducing accidents and fatalities.
And we need to look at FRA’s oversight

capabilities.

Last summer, The New York Times raised

serious questions about accident reporting and

investigations at grade crossings.

Responding to these concerns, I sent a letter
to the Department of Transportation’s Inspector
General asking him to review FRA’s oversight
and inspection program. I understand that Mr.

Mead is prepared to talk about that audit at this
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hearing today, and I look forward to his

statement.

Finally, I want to mention the issue of whistle
bans. One of the first bills I introduced in the
State legislature would have mandated whistles at
all railroad crossings, because I believe it is the
best way to warn people, and because I believe
that everyone knows what that whistle means. 1
sympathize with those who struggle with this
noise, but the railroads built this country, and
those tracks have been there fore over a hundred

years.

Finally, I want to say that we can no longer

keep our heads in the sand as it related to rail

4
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security. This Congress and this Administration

owe it to the American public to protect them.

Even after the attacks in Spain last year and
the attacks in London last week we haven’t
moved to protect our railroads and transit
systems. And sadly, we see it again to day in
London. We’ve passed several so called
“emergency funding” bills for Iraq, but can’t even
get rail security legislation through the committee.
This is an absolute emergency we are facing, and
we haven’t done anything. I hope that today’s
hottrible attacks in London will move Washington

to act.
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These issues are very important to the

American public, and I look forward to hearing

from today’s witnesses, and yield back the balance

of my time.
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Statement of Gerri L. Hall, President, Operation Lifesaver, Inc.
1420 King Street, Suite 401 - Alexandria, VA 22314
Telephone: 703-739-0308; Website: www.oli.org

Chairman LaTourette, members of the Subcommittee, thank you for inviting me to testify during
this hearing on Railroad Grade Crossing Safety Issues.

| am President of Operation Lifesaver, an international, non-profit public education program
dedicated to ending tragic deaths and injuries on highway-rail grade crossings and railroad
property. Operation Lifesaver is at the heart of rail safety: Over 96 percent of all rail-related
fatalities involve vehicle or pedestrian/train collisions.

On behalf of Operation Lifesaver, our Board of Directors, 50 state coordinators, 200 trainers and
more than 3,000 volunteer safety speakers across the nation, thank you for the ongoing support
the Railroad Subcommittee and its Members have given Operation Lifesaver for nearly 20 years.
You are some of our best safety pariners!

Operation Lifesaver History

Operation Lifesaver began in 1972, as a one-time only, six-week public awareness campaign by
idaho Governor Cecil Andrus’ office, the Union Pacific railroad and the idaho Peace Officers.
State officials were alarmed by the high incidence of vehicleftrain collisions in their state and
decided to do something about it.

The very first Operation Lifesaver safety speakers, which we now call APresenters,@ spoke to
the same groups that we focus on today: professional drivers, school children, new drivers, and
community groups. In its first year, ldaho Operation Lifesaver saw a 43 percent reduction in
fatalities. Inspired by ldaho=s success, Nebraska, Georgia and Kansas tried the new Operation
Lifesaver approach. Those states experienced the same kind of result -- collision rates in those
states dropped between 26 percent and 75 percent in the first year after their Operation
Lifesaver programs began.

By 1986, grassroots Operation Lifesaver programs had sprung up in 49 states, often sponsored
by state safety councils or state departments of transportation. That year, Operation Lifesaver
was incorporated as a national, non-profit 501¢3 educational organization.

Operation Lifesaver's Board of Directors includes a former school bus driver trainer from North
Carolina, as well as representatives of the American Bus Association, the American Public
Transportation Association, the Railway Supply Institute, and both the AAR and the Association
of Short Line and Regional Railrcads. The Chairman of the OLI Board currently and for the past
six years is the former Director of Intermodal Programs for the American Association of State
Highway and Transportation Officials, the national organization representing state Directors of
Transportation.
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in 1987, the Operation Lifesaver Board established a Program Development Council (PDC) to
be responsible for the development of accurate, effective education and training programs and
materials to be used by all of Operation Lifesaver's partners and participants. The PDC today is
made up of 37 voting members representing OLI state coordinators, federal agencies and
national associations with a role in rail safety (eg., law enforcement, emergency responders,
firefighters, pupil transportation, professional truckers, highway-railftraffic safety engineering,
state departments of transportation, rail labor, light rail transit, suicide prevention, etc.), and
representatives of the nation’s Class 1 railroads. Operation Lifesaver Canada and Mexico
Operation Lifesaver also are represented on the PDC.

in 2001, the Board voted to make Operation Lifesaver, Inc., a “membership organization”
comprised of the Operation Lifesaver state programs, most of which now are independently
incorporated as 501¢3 educational organizations with their own Boards of Directors. The District
of Columbia started an Operation Lifesaver program in 2002. We trained Presenters in Hawaii
in 2004, but we do not have a formal state program there. At this time, all state programs are
members in good standing of Operation Lifesaver, Inc.

Operation Lifesaver is highly regarded internationally and has been a model for railroad safety
organizations worldwide. Operation Lifesaver Canada started in 1981, and is active across the
Canadian Provinces. Argentina Operation Lifesaver began in 1996. In 2001, Mexico Operation
Lifesaver was established, and Panama began a regional Operation Lifesaver initiative, In
2003, England adopted a rail safety program based on Operation Lifesaver focusing mainly on
pedestrian safety issues and rail trespass prevention. In 2004, Estonia Operation Lifesaver was
established. They are translating their materials into Finnish and Russian so they can promote
Operation Lifesaver programs in those countries. Australia is carrying out an extensive rail
safety public awareness campaign, based on the Operation Lifesaver model.

In the United States, Operation Lifesaver receives support from a wide variety of partners
including, but not limited to, the U.S. Department of Transportation (FRA, FHWA, FTA, NHTSA,
FMCSA), the National Transportation Safety Board, the Department of Homeland Security; the
American Trucking Associations, the National Public Transporiation Association, the American
Automobile Association, the National Safety Council, the international Association of Chiefs of
Police, the National Sheriffs Association and the International Association of Directors of Law
Enforcement Standards and Training, the International Associations of Fire Fighters and of Fire
Chiefs, the Governors Highway Safety Association, the American Association of State Highway
Transportation Officials, the National Association of State Directors of Pupil Transportation
Services, the National Association of Pupil Transportation and the National School
Transportation Association, state and local governments and associations across the nation,
and North America’s railroads, labor groups and suppliers.

Operation Lifesaver Funding

Around 90 percent of Operation Lifesaver's budget is provided by grants from the Federal
Railroad Administration, the Federal Highway Administration and the Federal Transit
Administration. The remaining 10 percent of our nationat budget is contributed by the railroad
industry, including the Association of American Railroads, individual Class 1, regional and short
line railroads, railroad supply manufacturers, private organizations and individuals.

Operation Lifesaver's national support center was established in Alexandria, Virginia, in 1989.
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The purpose of the national Operation Lifesaver office, which | head, is to carry out three
objectives, as foliows: 1) to assist and empower the state Operation Lifesaver programs; 2) to
develop effective educational programs and materials that can be used by all of Operation
Lifesaver’s partners and participants in North America and throughout the world; and 3) to create
and coordinate the delivery of public awareness campaigns.

1. State Operation Lifesaver Program Support

State Coordinator Support. Operation Lifesaver state programs are lead by coordinators who
manage safety education activities and respond to 100s of Presentation requests from schools,
civic groups, trucking companies, police and fire departments, and companies such as FedEx,
UPS and the U.S. Postal Service who have drivers on the road crossing railroad tracks.
Because Operation Lifesaver wants its state programs to be as effective as possible, a State
Coordinator Orientation class is held every December at Operation Lifesaver's national office.
Annual workshops give state coordinators the opportunity to develop their management skills
and to share best practices.

State Program Grants: Nearly one-third of the funding provided each year by the FRA is
distributed to state Operation Lifesaver programs to assist with community-based projects and
meet needs identified by state offices.

2. Education and Training Programs and Materials

Presenter Training: To ensure that our safety messages are accurate and delivered effectively,
anyone who wants to become a volunieer safety speaker for Operation Lifesaver must
successfully complete a one-day Presenter Training, which includes public speaking and rail
safety education, before they are eligible to be certified as an Operation Lifesaver aAPresentere
and enrolled in the national database. There are other continuing education requirements for
presenters: in order to keep their presentation skills and knowledge honed, they must make at
least four presentations each year.

Presenters come from all age groups and walks of life. Some of them are Operation Lifesaver
high school speech contest winners who became Presenters and are giving safety takks to other
teens; some are retirees; some are teachers who in addition to making presentations use our
educational curricula in their classrooms. About one-third of our Presenters are law
enforcement officers or emergency responders, such as firefighters, who have seen the
devastating outcome of a rail-related incident or had to inform the family member that their loved
one has perished in a grade crossing tragedy.

Last year, Operation Lifesaver=s more than 3,000 volunteer Presenters gave 32,000
presentations to nearly 1,400,000 individuals in our target audiences. Half of those reached
were student drivers and other school-aged youngsters. About 4,200 presentations were given
to nearly 120,000 professional truck and bus drivers and school bus drivers.

Educational Materials for the Public: Because we cannot reach all drivers and pedestrians
through classroom style presentations, we continually work with key partners in government and
the private sector to create and distribute 1,000s of safety videos and educational materials for
specific audiences. These include AYour License or Your Life" for professional truck drivers;
aYour Safety First” for emergency responders; and ADrive Smart; Arrive Safe,” a soon to be
released new video for school transportation providers. Later this year, we will release two other
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new videos, one for new drivers and one, developed in cooperation with Canada Operation
Lifesaver, for motor coach drivers.

Operation Lifesaver also has created a very popular educational product for teachers, available
on cd-rom or on-line at our website (www.oli.org). "Operation Lifesaver in the Classroom," which
provides standards of learning approved lesson plans on math, science and language skills,
which incorporate rail safety information. Since schools often teach safety as part of health and
physical education classes, Operation Lifesaver is creating new lesson plans for use in physical
education classes, featuring "kinetic" learning.

Light Rail Transit Safety Education: In 2001, Operation Lifesaver and the American Public
Transportation Association entered into a Memorandum of Understanding to assist each other in
accomplishing their common safety goals. That year, APTA invited Operation Lifesaver to work
with transit providers to develop recommend practices related to public safety education for light
rail transit. In 2002, APTA adopted recommended a “Recommended Practice for Rail Transit
System Grade Crossing Public Education and Rail Trespass Prevention” which called for transit
agencies to use the Operation Lifesaver program as a model for developing their own public
safety education programs. Later that year, the Federal Transit Administration provided a grant
of $200,000 for Operation Lifesaver to develop and test new, light rail specific educational
materials. Operation Lifesaver hired a Director for Light Rail Safety Education to carry out the
contract, and invited transit agencies to create a program to suit their unigue needs.

Twenty-three transit agencies responded to OLI's invitation fo develop key safety messages and
select a safety mascot (Earl P. Nutt, a North American Red Squirrel) who would be the starof a
new light rail safety program for young people. The new light rail program features an eight-
minute cartoon, posters and activity book in English and Spanish. Independent testing of the
materials revealed a consistent conclusion of importance to all Operation Lifesaver public
education activities: at all ages, the more trained and knowledgeable the presenter, the more
successful, well-received and retained the messages. The malerials are available fo transit
agencies free of charge, and may be customized to address their specific circumstances. Eight
transit agencies have signed licensing agreements to use the “Earl” materials, and another 16
have requested more information.

Safety for Law Enforcement and Emergency Responders: Because of the special
circumstances affecting the safety of law enforcement officers and emergency response
personnel when they must work on or near railroad property, Operation Lifesaver has
collaborated with experts in the field to develop training programs for these groups. Five years
ago, Operation Lifesaver collaborated with the nation's railroad police, the International
Association of Chiefs of Police, the National Sheriffs Association and the International
Association of Directors of Law Enforcement Standards and Training to develop model Grade
Crossing Collision investigation courses for local police departments and law enforcement
academies nationwide. Similarly, a new Rail Safety for Emergency Responders course has
been developed in cooperation with the International Association of Fire Fighters and
International Association of Fire Chiefs.

3. Public Awareness Campaiqns

Historically, about one-third of the funds Operation Lifesaver receives from FRA are used for
public awareness campaigns.
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The "Highways or Dieways: The Choice is Yours” rail safety PSA campaign (print, TV, radio)
was launched nationally in 1996, and ran through 1999. Tracking reports of the television PSAs
showed that the TV PSAs generated roughly $5.5 million in equivalent advertising dollar value.
In addition, the PSAs were aired in all 50 states, reached more than 100 million potential
broadcast viewers and an additional 22.8 million cable subscriber homes. The campaign cost
approximately $1.5 million.

OLl launched its “Take Safety to Heart” Public Service Advertising (PSA) campaign on
Valentine’s Day, 2001 with three new TV PSAs and corresponding radio and print spots. A
second phase of the campaign, with three new TV spots, was launched in 2003. The campaign
achieved TV and radio airtime and magazine placements equivalent to $10.5 million. The
campaign cost about $1 mitlion.

With the time available for TV public service announcements shrinking, OLI has started to
explore other avenues for distributing PSAs. Movie theater ads were tested in a few markets o
determine whether they could be a new direction for OLI PSA efforts. Print PSAs promoting
pedestrian safety for rail commuters, which were sent to newspapers in metropolitan areas and
medium sized cities (potential readership of 6.5 million) generated an equivalent donated
publication value of $25,000. Print PSAs stressing school bus safety which were distributed to
small and medium sized newspapers nationwide (potential readership of 17 million) generated
an equivalent publication value of nearly $40,000. In addition, new radio PSAs were developed
and placed in key Midwest states, with a return on investment of nearly 2 to 1.

Operation Lifesaver’s Impact

The mission of Operation Lifesaver and its partners is to end tragic collisions, deaths and
injuries at highway-rail grade crossings and on raitroad rights-of-way. Operation Lifesaver has
always recognized that it is only one player in the larger highway-rail grade crossing safety team.
From the beginning, Operation Lifesaver has promoted three Es — Education, Engineering and
Enforcement:

Education — Operation Lifesaver’s sole purpose is to help the public make safe decisions
around tracks and trains.

Engineering — Operation Lifesaver encourages the continued research into and application of
engineering solutions to improve the safety of railroad crossings.

Enforcement — Operation Lifesaver promotes the active enforcement of traffic laws relating to
crossing signs and signals and private property laws related to trespassing on the tracks.

in 1972, when Operation Lifesaver began, there were more than 12,000 collisions between
trains and vehicles nationwide and about 1,200 fatalities. in 2004, preliminary FRA statistics
indicate that there were 3,038 collisions and 386 fatalities. We wish there had been zero
fatalities. However, it is gratifying to see that the efforis of all the partners in highway-rail grade
crossing safety have accomplished a more than 70 percent safety improvement during the past
33 years. During the past decade alone, in spite of 20 percent increases in both highway and
freight rail traffic, there has been a nearly 40 percent reduction in highway-rail grade crossing
collisions.



131

What has Operation Lifesaver contributed to the reduction of highway-rail grade crossing
collisions? In July 2003, Dr. lan Savage, and Economist from Northwestern University published
a report entitled, “Why has Safety Improved at Rail-Highway Grade Crossings”. Dr. Savage's
analysis concluded that about two-fifths of the decrease in collisions and fatalities was due to
general highway improvements, such as reduced drunk driving and improved emergency
medical responses. The installation of gates and flashing lights was estimated to account for
about one-fifth of the reduction. The development of Operation Lifesaver's public education
campaign and the installation of ditch lights on locomotives were estimated to have led to about
one-seventh of the reduction. About one-tenth of the improvement in safety was attributed to
closure of crossings.

On March 17, 2005, Dr. Savage calculated, in a paper entitled “Operation Lifesaver's Effect on
Crossing incidents and Fatalities,” that Operation Lifesaver’s existence averted approximately
22,045 incidents and 3,215 deaths between 1975 and 2001. His analysis of the reports of state
Operation Lifesaver programs indicated that that doubling the amount of educational activity in a
state reduced the number of collisions by 11 percent. Finally, he notes that the annual benefit-
cost ratio for Operation Lifesaver would be 101:1, based on a calculation of deaths and injuries
averted compared to funding and in-kind contributions to the program.

Operation Lifesaver’s Continuing Challenges

Pedestrian Safety / Rail Trespass Prevention. In 1997 highway-rail grade crossing fatalities
were exceeded for the first time by railroad trespass fatalities - where a pedestrian is killed or
injured while unlawfully walking, hiking or playing on tracks or railroad equipment. This tragic
trend continues to frustrate us.

From its inception, Operation Lifesaver has addressed pedestrian safety in its brochures, videos
and presentations. In 1997, in cooperation with Operation Lifesaver Canada, we produced a
comprehensive Guide to Community Trespass Prevention for use by our State Coordinators and
their pariners. This document was updated in 2003, and we have given our Presenters stronger
talking points and visual aids aimed at trespass prevention. However, we are anxious to target
our messages more effectively as a result of the FRA research being conducted on rail
trespasser demographics.

Rail Security Issues. Pedestrian activities around tracks also have implications for rail security.
In 2004, Operation Lifesaver invited a representative of the Transporiation Security
Administration (TSA) to join its Program Development Council. Operation Lifesaver
subsequently worked with TSA, AAR and FRA, to develop a “Rail Fans Tips and Security
Advisory” encouraging rail fans and others to give safety and security top priority around tracks
and trains, and to report suspicious activities to railroad or local law enforcement officers
immediately.

Bad Ads/Entertainment Images. Operation Lifesaver is convinced that entertainment and
advertising images showing unsafe and illegal motorist and pedestrian behavior on the rails is
unwittingly contributing to our national rail safety problems. Operation Lifesaver and its
participants send e-mails and letters weekly requesting that dangerous images on national
television networks and in national publications be discontinued. As recently as June 29, Nissan
motors discontinued a television ad campaign featuring its new Altima racing to beat a lowering
highway-rail grade crossing gate which, at the last minute, pivots to stop the train. This month,
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Operation Lifesaver has lodged complaints with Country Music Television and MTV about
current CMT videos featuring Tim McGraw and Trisha Yearwood strolling down railroad tracks.
Operation Lifesaver sometimes has received ridicule from entertainment industry
representatives, rather than positive responses. We need to find ways to convince advertisers
and the entertainment industry not to use dangerous images so they do not continue to
undermine the safety efforts of Operation Lifesaver and its partners.

Suicide Prevention. For the past several years, Operation Lifesaver's British and Canadian
colleagues have noted that suicides on rail property were on the rise. Unfortunately, federal
statistics on this trend are not collected by the FRA or any health organization in the United
States. However, we are told by state officials that for every ten rail trespassing related fatalities
reported to the FRA, there are at least another three suicides by rail, which are not included in
federal safety statistics.

Traditionally, Operation Lifesaver has limited its involvement to discouraging the press from
sensationalizing “suicide by rail” in the news. indeed, European research published during the
past five years indicates such a strong and disturbing relationship between media reporting of
suicides and copycat behavior that the World Health Organizations and the U.S. Centers for
Disease Control and Prevention issued a paper entitled, “Reporting on Suicide:
Recommendations for Media.”

it was because of this report that Operation Lifesaver found one CMT music video particularly
objectionable in 2004. The music video for “Long Black Train” featured images of despondent
people standing in the middle of the rails ultimately being run through by a “phantom train.” We
feared that the video might be seen by vulnerable people as an unintentional invitation to suicide
by rail. CMT ridiculed our concerns as petty. A suicide prevention expert has joined Operation
Lifesaver's Program Development Council 1o help us address this problem, which has such far-
reaching implications for families, communities and train crews. Clearly, the horrible Glendale,
California, incident earlier this year illustrates the urgency of addressing the complex issue of
“suicide by rail.”

Summary

In closing, 1 would like to thank you again for inviting me to update the Railroad Subcommittee
on the activities of Operation Lifesaver. With your support, Operation Lifesaver and state
coordinators, presenters and partners have made great strides in improving highway-rail grade
crossing safety over the past 33 years. Our work is not done, however. Working together with
our national partners and international colieagues, we are committed to making improvements in
grade crossing safety and also finding ways to more effectively address light rail and transit
safety, pedestrian safety and trespass prevention, suicide prevention, and security around our
nation’s railroads. Lives In our communities depend on it.
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On behalf of the members of the Association of American Railroads (AAR), I am
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grateful for the opportunity to discuss the critical issue of grade crossing safety. AAR

members account for the vast majority of freight railroad mileage, employees, and revenue

in Canada, Mexico, and the United States.

Before I begin, I would like to express the gratitude of our nation’s major freight

railroads to the members of this subcommittee and the other members of the Commitiee on

Transportation and Infrastructure for their hard work on TEA-21 reauthorization. Through

your leadership on this issue you have shown that you understand the importance of

transportation to the growth and vitality of our nation.

Overview of Rail Safety

The safety of their employees, their customers, and the communities they serve is

of paramount importance to our nation’s freight railroads. And as I noted in testimony to

this committee this past April, railroads have achieved tremendous improvement in safety

since the Staggers Rail Act of 1980

partially deregulated the industry.

According to Federal Railroad

100

Administration (FRA) statistics, the

rail industry has reduced its overall

index 1880

train accident rate 64 percent from

1980 to 2004 and 13 percent since
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employee casualties has been reduced 77 percent since 1980 and 66 percent since 1990,

and 2004 was the lowest rate on record.
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According to the Bureau of Labor Statistics, railroads have lower employee injury

rates than other modes of

Lost Workday Injury and Hliness Rates
Per 100 Full-Time Equivalent Employees

transportation and, indeed, most for Various Industries: 2003

10
other major industry groups, Air
8 Trans.
including agriculture, construction,
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and manufacturing.” U.S. railroads . private A9 Stores Constr.  Mig.
Water Industry
s RRs Trans.
also have employee injury rates well | »

below those of most major European | ©
Source: U.S. Bureau of Labor Statistics

railroads.

The FRA itself recognizes the progress railroads have attained in overall safety. In
a June 2004 publication, the FRA stated “By nearly every indicator, long-term safety
trends on the Nation’s railroads appear very positive. Overall, the safety performance
record of the nation’s railroads has been one of continuous improvement.” These major
improvements have come about precisely because railroads recognize their responsibilities
regarding safety and devote enormous resources to its advancement.

Railroads, though, are not satisfied with the status quo, and will continue their
efforts to address rail-related safety problems, including the subject of this hearing.
Indeed, today the most critical rail-related safety problems are collisions at highway-rail
grade crossings and incidents involving trespassers on railroad rights-of-way. In 2004,
these two categories accounted for 94 percent of rail-related fatalities. Although these
incidents usually arise from factors that are largely outside of railroad control, and even

though highway-rail crossing warning devices are properly considered motor vehicle

! There are minor technical differences regarding how injury and illness rates are determined in the rail
industry versus other industries, but these differences do not affect the general finding noted here.
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warning devices there for the benefit of 94% of Rail-Related Fatalities in 2004
Involved Highway-Rail Collisions or
motorists, not trains, railroads are committed to Trespassers

efforts aimed at sharply reducing the frequency Highway-Rail Employees
364 on Duty

. e 25
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Background on Highway-Rail Crossings Passengers -3

Trespassers

A highway-rail crossing usually refers hea

to the general area where a railway and

Data are prefiminary. Source: FRA

roadway intersect. A crossing is either
“public” (i.e., the roadway is a public road) or “private” (i.e., the roadway is a private
road), and either “at-grade” (the railroad and roadway join at the same elevation) or
“grade-separated” (the railroad and roadway cross at different levels). As of December 31,
2003, there were 248,564 at-grade highway-rail crossings in the United States, including
150,744 (60.6 percent of the total) public vehicle crossings and 95,857 (38.6 percent)
private vehicle crossivngs.2 These crossings are distributed nationally more or less in
proportion to the rail mileage within each state. Highway-rail crossings are protected
either by train-activated warning “active devices” (including gates, flashing lights, bells,
and/or highway signals) or by “passive devices” (including crossbucks, stop signs, and/or
yield signs).

Essentially all problems at highway-rail crossings occur at non-separated crossings.
Moreover, because motor vehicle traffic volume is generally much higher at public

crossings than at private crossings, a large majority of problems associated with highway-

% There were also 1,963 pedestrian crossings.
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rail crossings occur at public crossings. Thus, most attention to highway-rail crossing
problems is directed to those associated with motor vehicles at public, at-grade crossings.
By far the biggest problems, of course, are associated with collisions at crossings,
which often involve serious injury or loss of life. We should also remember the forgotten
victims of grade crossing accidents: the locomotive engineers and conductors, who are
usually helpless (and blameless) to prevent an accident, but have a “front and center” view

of the tragedy involved and must live forever with its memory.

Reducing Accidents at Grade Crossings
Collisions, injuries, and fatalities at grade crossings have fallen steadily. In 1980,
10,611 grade crossing collisions resulted in 833 fatalities and 3,890 injuries. Based on

preliminary FRA data, by contrast,

Highway-Rail Grade Crossing Incidents: 1980-2004
in 2004 there were 3,050 collisions 12,000

{down 71 percent) involving 368

crossing incidents has fallen 71
percent since 1980.

8,000 -
fatalities (d 56 percent) and
atalities (down 56 percent) an 6000 \\,\
1,071 injuries (down 72 percent). 4,000 \\

Preliminary FRA data for this year 2000

O b e i
show that the number of highway- 1980 1983 1986 1989 1992 1095 1698 2001 2004
Source: FRA

10,000 \\ The number of highway-rail —

rail collisions is down 8.1 percent
through the first four months of 2005, fatalities are down 5.6 percent, and injuries are
down 9.5 percent.

The decline in the absolute number of highway~rail crossing accidents has occurred
at the same time that rail traffic has been rising. In fact, today U.S. freight railroads are

hauling more freight than ever before. Thus, the accident rate — the number of accidents
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per number of train-miles — has Highway-Rall Grade Crossing Incidents

Per Million Train-Miles
fallen even more sharply than the 16

number of accidents, and it has has fallen every year since 1980.
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The accident rate has fallen
even more sharply if one also considers the huge increase in the number of motor vehicle-
miles on our roadways in recent years.

Nevertheless, the number of grade crossing accidents is still too high. That’s why
railroads are putting forth significant effort, and expending significant resources, on a
variety of approaches designed to reduce the number of crossing accidents.

For example, CSX has strengthened its grade crossing safety program with key
initiatives including improving its reporting operations to ensure independent auditing and
more advanced analysis of grade crossing accidents. CSX also has a $30 million program
to clear cut vegetation along railroad tracks to enhance the public’s visibility at grade
crossings with no active warning devices, while Union Pacific (UP) has entered into long-
term, performance-based vegetation control contracts to improve sight distance. UP has
also completed 850 crossing upgrade projects in the last two years — crossings that were
not addressed with federal Section 130 funds — upgrading passive crossings to active and

improving on existing active crossings.
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Although local communities are often opposed to closing grade crossings — which,
as discussed further below, is the most effective way to reduce grade crossing accidents —
all AAR member railroads are working closely with states, communities, and private
property owners to close unnecessary or duplicate crossings. Since 2000, for example,
BNSF has closed more than 2,500 at-grade crossings and has a goal of closing 420 more in
2005. Kansas City Southern is partnering with the Missouri and Mississippi Departments
of Transportation to improve safety by upgrading crossing signals or closing crossings.

Norfolk Southern is partnering with the FRA and the North Carolina Department of
Transportation in a new grade crossing safety research project that uses locomotive-
mounted digital video cameras to capture real-time data of actual highway-rail grade
crossing collisions and trespass incidents. The FRA noted, “The project results will be
used to develop more effective safety measures to better protect lives at grade crossingé
and prevent trespass incidents throughout the country.”

The unfortunate and frustrating reality, though, is that, notwithstanding rail efforts
to reduce the number of crossing accidents, the vast majority of such accidents are caused
by inappropriate motorist behavior. According to a June 2004 report by the U.S.
Department of Transportation’s Office of Inspector General, “Risky driver behavior or
poor judgment accounted for 31,035 or 94 percent of public grade crossing accidents” from
1994-2003. Consequently, grade crossing accident prevention efforts have centered on
improved warnings and educating the public about the life-or-death consequences of their
actions at grade crossings.

Motorist error is a major problem even at crossings equipped with active warning

devices. It might surprise you to know that since 1980, approximately 50 percent of all
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highway-rail crossing incidents involving motor vehicles, and some 48 percent of fatalities,
occurred at crossings equipped with active warning devices. Motorists too often drive
around lowered gates, ignore flashing lights and ringing bells, and proceed through red
traffic lights, often with tragic results. An analysis of FRA crossing incident data suggests
that over the past 20 years, approximately 5,500 lives would have been saved at public
highway-rail crossings if motorists had done nothing more than obey traffic laws (i.e., stop
and wait for the train to pass) when an active signal warned them that a train was present or
approaching. In addition to disregard for warning devices, common motorist errors

include misjudgments of speed and stopping capabilities, misunderstanding of warning
signs and signals, and failure to avoid collisions due to distraction and inattention.

Most people probably do not realize that the destructive force of a fast-moving,
fully-loaded freight train relative to an automobile is roughly equivalent to the destructive
force of that same automobile relative to an empty soda can. In other words, what a car
can do to a soda can, a train can do to a car. Drivers need to be made aware of this, which
is why education is so important.

An organization that deserves special commendation for its efforts to educate the
public about the dangers of grade crossings and trespassing on railroad rights-of-way is
Operation Lifesaver. Operation Lifesaver — a non-profit organization whose mantra is
“look, listen, and live” — started in Idaho in 1972 and now has chapters in the 48
contiguous states, Alaska, and the District of Columbia. Each year, Operation Lifesaver’s
presenters — many of whom are current or retired rail industry employees — provide free
safety presentations to more than two million Americans, including school children,

driver's education students, business leaders, truck drivers, and bus drivers. Iurge you to
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raise the level of federal support afforded this important educational organization.
Railroads also provide significant support to Operation Lifesaver.

Of course, education alone is not enough to reduce the number of tragic grade
crossing accidents. Engineering and enforcement actions are also critical.

Because maximum safety can be realized if crossings are eliminated, the closing of
crossings (and, where appropriate, grade separation of those that are not closed) is the
ultimate engineering improvement. Over the past two decades the number of public at-
grade highway-rail crossings has fallen sharply (by 30 percent from 1980-2003), indicating
that substantial success in this area has been achieved. But much more can be done. When
considered objectively, thousands of existing crossings serve no significant transportation
mobility or access purpose. Many of these crossings remain open only because small but
vocal local opposition transforms what should be an objective transportation safety
decision into an emotional political confrontation.

Indeed, until transportation policy officials are properly authorized to make final
decisions on crossing closures, politics and parochial driving convenience will continue to
dominate crossing closure debates. The result will be continued accidents at crossings that
should be closed. To instill more rationality into the system, railroads suggest that the
Federal Highway Administration should formulate guidelines to help state transportation
agencies identify and evaluate candidate crossings for closure and determine whether to
permit the installation of new grade crossings.

Grade separation can cost $10 million or more for a single crossing. As such, it is
far too expensive for universal application and can usually be justified only at crossings

with a very high volume of train and/or other traffic. Where objective analysis deems it
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the best option, however, grade separation should be pursued, especially on major railway
and roadway routes. The Interstate Highway System, now more than 46,000 miles long,
by design has no at-grade highway-rail crossings. Their absence ensures that motor
vehicle traffic moves at peak speed and efficiency across the network. Similarly, the
161,000 mile National Highway System (NHS), the backbone of this country’s road
network, would be much more effective if it too were void of grade crossings. Thus, the
elimination or grade separation of the approximately 4,500 highway-rail grade crossings
currently on the NHS should be a long-term goal. Likewise, federal guidelines should be
adopted which would require the elimination (by separation or closure) of all grade
crossings on any high-speed passenger rail lines that are built.

The characteristics of a particular crossing determine the type of warning devices
that state transportation authorities decide is appropriate at that crossing. Factors that help
predict the number and severity of accidents at a particular crossing include highway
traffic volumes, train traffic, maximum train speed, number of main tracks, number of
highway lanes, and whether the crossing is rural or urban. Crossings with a higher
accident potential call for active warning devices. Over time, the number of public grade
crossings protected by active devices has risen from 25 percent of the total (53,790
crossings) in 1980 to 42 percent of the total (63,335 crossings) in 2003. The increase in
active warning devices at crossings is almost certainly a major reason for the reduction in
the number of accidents over time. Depending on the characteristics of a particular
crossing, state authorities might determine, of course, that up-to-date passive devices

provide adequate protection.
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In late June 2005, the FRA announced a final rule requiring improvements in the
crash survivability of locomotive event recorders (also known as “black boxes™). Under
the rule, which was formulated with the active participation of the rail industry and rail
labor, event recorders will be hardened to prevent the loss of data from exposure to fire,
impact shock, immersion in liquid, and other potential damage resulting from train
accidents. Currently, locomotive event recorders capture information such as train speed,
use of automatic air brakes, throttle position, and cab signal indications. Under the new
rule, additional data — including horn activation, cruise control functions, and train control
operating directives sent to the engineer’s onboard display — will also have to be captured.
The rule gives railroads four years to replace older-style event recorders that use magnetic
tape to store data with new electronic memory modules. The rule requires railroads to
improve inspection, testing, and maintenance procedures, and requires railroads to kee[;
data stored on event recorders involved in accidents for one year, up from the current 30-
day requirement.

The rail industry will cooperate fully with this new requirement and hopes it leads

to improved safety at rail crossings and elsewhere in rail operations.

The Section 130 Program

Despite the fact that accidents continue to occur at crossings with active warning
devices, it is clear that at crossings with higher accident potential, an active warning device
can improve safety. However, the high cost of current active warning devices —
approximately $150,000, on average, per installation — has limited the number of
crossings at which they have been installed. Research into improved low-cost grade

crossing warning systems is continuing, but increased federal funding for highway-rail
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crossing hazard abatement through an expansion of the existing Section 130 program
would permit additional crossings to be protected much more quickly with available
warning device technology.

The ability to use federal funds for improvements to highway-rail crossings has
existed since 1917, according to the Federal Highway Administratian (FHWA).?> Federal
funding specifically for crossings was first addressed in 1933 when Congress passed the
National Industrial Recovery Act, which authorized $300 million in state grants to pay for
eliminating hazards at grade crossings. More recently, Section 203 of the Highway Safety
Act of 1973 (which was later incorporated in Section 130 of the Surface Transportation
and Uniform Relocation Assistance Act of 1987 — hence the program’s name) provides
federal Highway Trust Fund money to states and local governments to eliminate or reduce
hazards at highway-rail crossings on public highways.

The Section 130 program was retained under TEA-21 as a set-aside under the
Surface Transportation Program. Total annual Section 130 funding today is approximately
$155 million per year, divided by formula among the states. The vast majority of Section
130 funds have been spent on the installation of new active warning devices such as lights
and gates, upgrading existing devices, and replacing or improving grade crossing surfaces.

Without funding dedicated to or earmarked for the Section 130 program, grade
crossing needs would likely fare very poorly in competition with more traditional highway
needs, such as highway capacity expansion and maintenance. In fact, the primary reason
that a separate grade crossing safety improvement program was begun in 1973 was that

highway safety, and especially crossing safety, received limited priority for available

? Railroad-Highway Grade Crossing Handbeok, Second Edition, FHWA-TS-86-215, September 1986.
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highway dollars. The grade crossing improvements paid for with Section 130 funds have
directly reduced the number of collisions, deaths, and injuries at highway-rail grade
crossings. In fact, according to the FRA, the Section 130 program has helped prevent
some 51,000 injuries and 10,500 fatalities since 1974.

Preserving the Section 130 grade crossing improvement program as a set aside and
increasing program funding are essential to ensure further reductions in grade crossing
accidents and casualties. The budgetary treatment of the grade crossing safety program
should be similar to other highway safety programs with regard to annual spending limits,

As you all know, the TEA-21 reauthorization bill is still in process. Section 1101
of the House bill would set aside $210 million in FY 2005, $215 million in FY 2006, $220
million in FY 2007, $227 million in FY 2008, and $232 million in FY 2009 for grade
crossing safety, for a total of $1.1 billion. The FY 2005-2009 funding levels in the House
bill would significantly increase safety for motorists at grade crossings. The House also
makes a number of important programmatic improvements — for example, clarifying that
hazard elimination funds (Section 152} are also available to be used for grade crossing
improvement purposes.

Section 1401 of the Senate bill would set aside $187 million annually from the
Highway Safety Improvement Program for the Section 130 program for a total of $935
million over fiscal years 2005-2009. While the Senate establishes this important set-aside,
it also provides that highway-rail grade crossing improvements can be funded through the
$6.6 billion available for the Highway Safety Improvement Program. Railroads appreciate
this important recognition that improvements at grade crossings are critical elements in the

nation’s effort to improve motorists’ safety.
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Railroads are grateful for the efforts of both the House and Senate to increase
funding for this important program. To ensure the greatest level of protection for
motorists, we strongly support the grade crossing language and funding levels contained in

the House bill for FY 2005-2009.

Grade Crossing Warning Devices Are Highway Control Devices

The Section 130 program is not a “raid” on highway funds, for the simple reason
that grade crossing warning devices are highway traffic control devices, there to protect
motor vehicles, not trains. Grade crossing warning devices are generally not even visible
to a locomotive engineer. Indeed, it has long been recognized authoritatively that safety at
highway-rail grade crossings, by its very nature, is primarily a motorist responsibility.

For example, in 1935, the U.S. Supreme Court (in Nashville, C. & St. L. Ry. v.
Waiters) issued a landmark decision on the topic of grade crossings. Writing for the
majority, Justice Brandeis wrote, “The railroad has ceased to be the prime instrument of
danger and the main cause of {grade crossing] accidents. It is the railroad which now
requires protection from dangers incident to motor transportation.”

In the early 1960s, the Interstate Commerce Commission conducted a
comprehensive investigation of public safety at highway-rail grade crossings. The
Commission’s report4, issued on January 22, 1964, contains a number of instructive
observations, including the following:

“t is inescapable from a review of the facts developed in this proceeding

that the only realistic conclusion that can be reached is that most of the rail-

crossing accidents are caused by human failure arising from noncompliance

by the drivers with the applicable Commission regulations or the State laws
and regulations.

4 “Prevention of Rail-Highway Grade-Crossing Accidents Involving Railway Trains and Motor Vehicles,”
322 1.C.C., pp. 1-92, decided January 22, 1964.
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...One of the basic elements to be considered in this proceeding is the cost
of upgrading crossings and the installation of additional grade-crossing
protection, and upon whom the cost burden should fall. For practical
reasons this cost should be borne by public funds as users of the crossing
plus the fact that it is the increasing highway traffic that is the controlling
element in accident exposure at these crossings.... Insofar as this record is
concerned, the consensus supports a conclusion that the major costs of
grade separation and protection at rail-highway grade crossings should be
borne by the public since the public is the principal recipient of the benefits
derived from grade-crossing protection.

...In the past it was the railroad’s responsibility for protection of the public

at grade crossings. This responsibility has now shifted. Now it is the

highway, not the railroad, and the motor vehicle, not the train which creates

the hazard and must be primarily responsible for its removal. Railroads

were in operation before the problem presented itself and if the increasing

seriousness is a result of the increasing development of highways for public

use, why should not the cost of grade-crossing protection be assessed to the

public.”

The FHWA’s own regulations today stipulate that “projects for grade crossing
improvements are deemed to be of no ascertainable net benefit to railroads and there shall
be no required railroad share of the costs.™
Notwithstanding this DOT finding, railroads currently spend more than a quarter of

a billion dollars per year on grade crossings.

Comprehensive Highway-Rail Crossing Safety Agenda

In addition to increasing funding for the Section 130 grade crossing program,
railroads support a comprehensive agenda of engineering, education, and enforcement
actions that would further improve grade crossing safety.

The June 2004 report on grade crossings by the DOT Office of Inspector General
included a number of recommendations regarding an action plan for grade crossing safety.

While the AAR may have disagreements on certain of the finer points of some of the

3 See Code of Federal Regulations, Title 23, Chapter 1, Section 646.210.
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recommendations, we do agree that, on balance, the recommendations constitute a helpful

and sound approach to croséing safety.

In addition, the AAR respectfully suggests that Congress strongly consider the

adoption and implementation of the following set of grade crossing safety and trespasser

prevention initiatives, a few of which I have mentioned earlier:

Adopt uniform national guidelines for grade crossing closures and construction.

Require the adoption of highway design standards that ultimately eliminate grade
crossings on the National Highway System (NHS).

Consistent with a recommendation of the National Committee on Uniform Traffic
Control Devices, modify the Manual of Uniform Traffic Control Devices to call for
the addition of highway “Yield” or “Stop” signs, where appropriate, on the same
post as a crossbucks at public passive grade crossings.

Redefine “private grade crossings” in such a manner that all grade crossings that
are routinely accessible to the general public are eligible for Section 130 funding.

Fund a research and development program to design effective low-cost active
warning systems for grade crossings, and continue evaluations of the effectiveness
of more advanced warning device systems such as four quadrant gates.

Require a minimum set-back or physical safety barrier between active railroad
tracks and adjacent parallel trails, paths, and other recreational uses.

Enhance grade crossing traffic law enforcement by requiring grade crossing safety
as part of driver’s license educational curriculum and testing; by maintaining tough
grade crossing traffic violation penalties; by providing appropriate incentives to
promote the increased use of photo enforcement technology at grade crossings; and
by retaining full-time FRA enforcement liaison officers in each of the agency’s
regions.

Strongly discourage the promotion of illegal activity on railroad property and
continue to fund the national Operation Lifesaver grade crossing and pedestrian
safety program.

Finally, in response to a legislative mandate, an FRA final rule on the use of

locomotive homs at highway-rail grade crossings took effect on June 24, 2005, The final

rule requires that locomotive horns be sounded to warmn highway users at public highway-
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rail crossings of an approaching train, a safety precaution that locomotive engineers have
engaged in for more than 100 years.

The new rule provides an opportunity for localities nationwide to mitigate the
effects of train horn noise by establishing new “quiet zones,” and details actions
communities with pre-existing "whistle bans” can take to preserve the quiet they have
become accustomed to.

Railroads support the sounding of locomotive horns because it saves lives. FRA
research has shown that, all else equal, a whistle ban will result in a 62 percent average
increase in collisions at grade crossings equipped with active warning devices. For this
reason, the silencing of horns via the creation of “quiet zones™ should be allowed only
when it can be accomplished without jeopardizing public safety.

Thank you for the opportunity to testify today. The rail industry is committed to
working closely and cooperatively with Congress, individual states, the FRA, and others to

reduce the frequency of accidents at highway-rail crossings.
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Thank you Mr. Chairman.

I want to thank you and Ranking Member
Brown for holding this important hearing this

morning.

Of all the critical components necessary for
improving this nation’s freight and passenger
rail system, none exceed the vital importance
of increased safety at highway-rail grade

crossings.

Since 1980 highway-rail crossing incidents at
America’s quarter of a million highway-rail
crossings have fallen seventy-two percent.

U.8. Rep. Eddie Bernice Johnson (TX-30) PRINTED ON RECYCLED PAPER 1
-
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According to FRA, in 1980, roughly ten
thousand crossing collisions resulted in 833
deaths and 4000 injuries.

In 2003, there were roughly three thousand
collisions resulting in 300 deaths and 1000
injuries.

In my home county, Dallas county, highway-
rail grade crossing incidents have declined
roughly six percent over the past five years.

Federal funding made available through the
Section 130 program, creative public/private
partnerships, grade crossing consolidations,
increased enforcement for violators, and
improved public outreach have done
exceptional jobs in reversing the once upward
trending incident rate.

Yet, in spite of this progress, over four

hundred motorists and pedestrians are Kkilled
each year in grade-crossing accidents.

U.S. Rep. Eddie Bemice Johnson (TX-30) 2
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Furthermore, combined with trespasser
deaths, fatalities at highway-rail grade
crossings still account for nearly ninety-five
percent of all U.S. rail fatalities.

So, the challenges before us are real and we’re
going to have to take a hard look at what we
can do to reduce grade crossing incidents and
further educate Americans about the
importance of grade-crossing safety.

As I close, I want to thank our witnesses that
have come before us to testify this morning.

I look forward to their testimony, as I am
particularly interested in learning more about
the current status of improving accident
reporting amongst railroads, FRA’s
investigative practices regarding all crossing
collisions, and also what we as a body may do
to further assist them.

Increasing safety at our nation’s highway-rail

grade crossings should be a priority for all
vested stakeholders.

U.S. Rep. Eddie Bernice Johnson (TX-30) 3
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Mr. Chairman and Members of the Subcommittee:

We appreciate the opportunity to testify today on the Federal Railroad
Administration’s (FRA) oversight of highway-railroad grade crossing safety. We
issued major grade crossing safety reports in 1999 and 2004, and we have another
report in process. Our testimony is based on this body of work. In 2004, there
were 3,045 grade crossing collisions resulting in 368 fatalities. There have been
significant strides in reducing fatalities at grade crossings over the last 10 years,
but more can be done to prevent deaths and serious injuries. We commend the
Chairman and Subcommittee for holding this hearing.

In 1994, the Department set a goal to reduce grade crossing fatalities by 50 percent
over the following 10 years. At that time, there were 626 deaths from crossing
collisions. Over those 10 years, the Department made significant progress toward
reaching its goal. The number of grade crossing collisions declined by 39 percent
and fatalities fell by 47 percent to 332 deaths in 2003. Most of the progress FRA
achieved came from closing about 41,000 crossings and installing automatic gates
and flashing lights at about 4,000 other crossings with a high probability for
collisions.

Despite this progress, the number of deaths at crossings rose 11 percent in 2004, to
368. This indicates that continued attention needs to be paid to efforts to improve
safety. Further progress can also be expected to be more difficult and to yield
incrementally fewer benefits. In other words, FRA has picked the “low-hanging
fruit,” and additional gains will be harder to achieve. To illustrate, automatic
warning devices do not prevent all accidents. Nearly half of the crossing
collisions that occurred in the last 5 years occurred at crossings with active
warning devices. More importantly, further progress will be difficult because
railroad accident reports attributed 91 percent of collisions (over the last 5 years)
to reckless or inattentive drivers. For example, drivers ignore warning signs or
even drive around barriers as trains approach.

To its credit the Department is continuing its focus on improving grade crossing
safety. In 2004, at the direction of Congress, the Department issued a new action
plan that calls for a comprehensive Department-wide effort to adopt a uniform
strategy to further reduce crossing collisions and fatalities. The new plan
identifies several initiatives, including strengthening law enforcement by
vigorously enforcing grade crossing traffic laws to discourage dangerous behavior
by motor vehicle drivers.

FRA also issued three new rules to enhance safety at crossings this year pertaining
to the use of reflective stickers on railroad cars to increase visibility; strengthening
requirements for sounding horns at crossings; and improving the crashworthiness
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of locomotive event recorders. These are all important actions, but our recent
audit work indicates that greater attention is needed in the areas of reporting and
investigating grade crossing collisions, and strengthening enforcement when an
FRA inspector cites a railroad for a safety defect.

In the summer of 2004, news reports raised serious questions about the reporting
and investigation of grade crossing accidents. Responding to these concerns,
Representative James L. Oberstar, Ranking Member of the House Committee on
Transportation and Infrastructure; Representative Corrine Brown, Ranking
Member of this Subcommittee; and Senator Daniel K. Inoyue, Ranking Member
of the Senate Committee on Commerce, Justice, and Science; asked us to review
FRA’s oversight of grade crossing accident reporting, investigations, and
inspections.

We are finalizing our work on this request and will discuss three areas that FRA
needs to address as it moves forward: improving accident reporting, conducting
more investigations of crossing collisions, and strengthening enforcement of
crossing safety regulations.

1. Railroads failed to report 21 percent of serious crossing collisions to the
National Response Center (NRC) and FRA can do more to enforce this
reporting requirement. Railroads are required to report serious accidents
involving fatalities to the National Response Center immediately, so the
Federal government can properly respond. We found 21 percent of serious
crossing collisions were not being reported at all, let alone in a timely way.
Our analysis showed that 115 of the 543 serious grade crossing collisions
that occurred between May 1, 2003, and December 31, 2004, should have
been reported to NRC, but were not in its database. These unreported
crossing collisions killed 116 people. These collisions were ultimately
reported to FRA within 30 to 60 days after the collision, as required, but
that was too late to allow Federal authorities to take prompt action. FRA
only recently began reconciling its database with the NRC, and told us that
they plan to penalize railroads for failing to notify NRC. These
enforcement efforts need to be sustained to ensure that railroads properly
report serious accidents.

FRA should also examine ways to clarify its requirements for reporting
collisions to NRC to avoid any confusion on the part of railroad employees.
We found eight different FRA criteria for reporting collisions to NRC.
Some of these applied to any train accidents, and others applied only to
grade crossing collisions. A simple way to clarify this is to require
reporting to NRC any collision that results in one fatality or one injured
person being taken to a hospital.
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2. The Federal government investigates very few crossing collisions and
needs to develop strategies to increase its involvement in investigations.
FRA investigated 9 of the 3,045 crossing collisions that occurred in 2004.
FRA investigated 47, or 13 percent, of the 376 most serious crossing
collisions that occurred from 2000 through 2004, according to FRA’s
accident database. We found that no Federal investigations were conducted
for the other 329 serious crossing collisions, which caused 159 deaths and
1,024 injuries. FRA officials stated that the National Transportation Safety
Board (NTSB) is the lead Federal agency responsible for investigating
accidents, not FRA. However, NTSB tends to investigate only major
crossing coliisions, and conducted just seven crossing investigations from
2000 to 2004. Because the Federal government does not independently
investigate most collisions, information that FRA gets concerning the
causes comes almost exclusively from self-reporting by railroads.

The railroads’ reports attribute over 90 percent of the collisions to
motorists, and FRA as a practice, does not conduct its own investigation to
verify these findings. For example, FRA does not routinely review and
analyze locomotive event recorder data, state and local police reports, or
state railroad inspectors’ collision reports.  Collecting independent
information about accidents would substantially improve FRA’s ability to
understand the causes of grade crossing collisions and better target
collisions that FRA decides it should itself investigate. We think this is
especially important given the limited resources of FRA’s inspection staff.

3. FRA should strengthen its enforcement of grade crossing safety
regulations. TRA inspectors identified 7,490 critical safety defects out of
69,405 total safety defects related to railroad crossing warning signals, from
2000 through 2004, But they recommended only 347—about 5 percent of
critical defects—for violations, which carry a fine. Critical defects include
the failure of a signal to activate or the failure of a railroad employee to
repair signal malfunctions in a timely manner. Before fines can actually be
assessed, however, the recommendations must go through an adjudication
process including first, approval by regional FRA officials and then,
approval by the Chief Counsel at FRA’s headquarters. Even if the Chief
Counsel agrees to assess a fine, the railroads typically negotiate with FRA,
and are usually successful in decreasing the fines. In total, FRA collected
only $271,000 in fines from railroads in 2003 for grade crossing signal
violations.

FRA needs to consider whether the small number of violations
recommended for civil penalties and the low amounts of fines collected
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sufficiently encourage railroads to better comply with Federal safety
standards. FRA needs to emphasize enforcement by issuing more
violations and assessing civil penalties when critical safety defects are
discovered. We note that following the Secretary’s announcement of the
Department’s new Action Plan, FRA assessed one railroad $298,000 for
grade crossing signal violations related to a single collision that killed two
people. This fine was larger than the total of all of the fines imposed upon
all of the railroads in 2003 for grade crossing signal violations. That level
of penalty can be expected to focus railroads’ attention on crossing safety.

The focus of our current audit work builds upon the grade crossing safety report
we issued in June 2004. The 2004 report focused on the Department’s progress in
implementing its 1994 Highway-Rail Grade Crossing Safety Action Plan and
highlighted collision trends for targeting future grade crossing safety
improvements. We recommended that the Department adopt a more targeted
approach to focus on the states and public crossings that continue year after year to
have the highest number of crossing collisions. This more targeted approach
would result in these states developing an action plan that identifies specific steps
to improve safety at those crossings that continue to have collisions. For example,
FRA needs to continue to upgrade crossings that do not have active warning
devices, based on the frequency of accidents at those crossings. We also
recommended that FRA focus its safety efforts by encouraging states to strengthen
traffic enforcement strategies and target motor vehicle drivers that violate grade
crossing laws and warnings. The Department has made progress in implementing
these recommendations.

In February 2005, we also reported' that FRA needs to use trend analysis to target
its inspection and enforcement efforts on the problems that are most likely to
result in accidents and injuries, and use other data analysis tools to examine key
indicators of a railroad's safety condition. In response, FRA issued a new National
Rail Safety Action Plan, which represents the Department’s aggressive new
approach to improving safety throughout the railroad industry. This plan is
intended to strengthen its oversight of railroad safety and improve the quality and
reliability of the information it uses in oversight activities.

We would like to now address the three areas in greater detail.

! Memorandum to Acting Federal Railroad Administrator Robert D. Jamison: “Safety-Related Findings and
Recommendations,” February 16, 2005.



158

1. Railroads failed to report 21 percent of serious crossing collisions to the
National Response Center (NRC) and FRA can do more to enforce this
reporting requirement. We found that 21 percent of serious rail grade crossing
accidents were not reported to the National Response Center. Despite Federal
regulations requiring the railroads to notify NRC by telephone of serious grade
crossing collisions within 2 hours, we found six large railroads and several smaller
ones failed to report some serious grade crossing collisions to NRC. From
May 1, 2003 through December 31, 2004, 115 serious grade crossing accidents, or
21 percent of the 543 serious accidents that should have been reported to NRC,
were not in its database. These unreported accidents killed 116 people.

For example, on October 29, 2003, a Class 1 railroad did not notify NRC when one
of its freight trains collided with a motor vehicle at a public grade crossing in
Tennessee. The 18-year old motor vehicle driver died shortly after arriving at the
hospital. FRA told us that the underreporting of serious grade crossing accidents
is largely attributable to injured highway users dying after they were taken from
the grade crossing accident scene. FRA officials told us that confusion by railroad
employees about which accidents to report to NRC also contributes to some
missed reporting. FRA could address both problems by simplifying the reporting
requirements, which we found complex. An easy fix would be to require
accidents that result in even one serious injury to be reported.

When we issued our June 2004 report, FRA had not established a formal
mechanism to identify serious accidents that had not been reported. In July 2004,
FRA established a process to verify whether the railroads were reporting grade
crossing collisions to the NRC by comparing the NRC’s data with reports that
railroads submit to a separate FRA database within 30 to 60 days after a grade
crossing collision. FRA officials recently informed us that they plan to take
enforcement action to fine the railroads if they fail to report serious accidents to
NRC in a timely manner.

2. The Federal government investigates very few crossing collisions and needs
to develop strategies to increase its involvement in investigations. We found that
FRA investigates less than 1 percent of all crossing collisions (see Table 1), and
2 percent of the serious collisions reported to the NRC. As a result, FRA relies
heavily on accident reports submitted to it by the railroads to evaluate the
circumstances, probable causes, and responsible parties in most crossing
collisions. FRA does not routinely review independent sources of information for
these collisions, such as police reports.

Typically, crossing collisions are promptly investigated only by railroad
employees and state or local law enforcement officers, without any Federal



159

officials present. For most of the nearly 3,200 collisions that occur each year,
railroad employees are among the first to arrive at the accident scene to investigate
collisions. The railroads are required to submit an accident report to FRA within
30 days after the end of the month in which the crossing collision occurred.

State or local law enforcement officers also promptly arrive at the scene of
crossing collisions to independently document it, but their reports are not routinely
requested by FRA. With few Federal investigations and independent reports from
law enforcement officers, FRA has opted to rely primarily on the information in
the railroads’ accident reports regarding the nature, cause, and party responsible
for most crossing collisions.

Both NTSB and FRA have the legislative authority to investigate any crossing
collision, but NTSB tends to focus on high-profile crossing collisions with
multiple fatalities. In March 2000, for example, NTSB led the investigation of a
collision between a

CSX freight train and Table 1. Railroad Accidents, 2000-2004

a school bus in

Tennessee that Killed Train Accidents Crossing Collisions
three and injured Number | Investigated | Number | Investigated
seven. FRA also | Year No. |% No. | %

participated in this | o000 | 16018 | 57| 03%| 3502| 12| 0.3%

mvestigation. 2001| 16,087 75| 05%| 3237 18| 0.6%

2002 14,404 54| 0.4% 3,077 101 0.3%

FRA officials told us
its ability to 2003 14,239 761 0.5% 2,963 41 0.1%

investigate crossing |-2004| 13939 | 93| 07%| 3.045| 9| 0.3%
collisions is limited |Totall 75587 | 355| 0.5%| 15824| 53| 0.3%

by “the number of {Source: FRA

inspectors it has. FRA has an inspector workforce of approximately 400, who
oversee railroad compliance with Federal regulations by conducting regular
inspections of railroad property, such as equipment, tracks, and signals. These
inspectors also investigate accidents, complaints, and signal failures, and only 64
of them have the expertise to inspect signal and train control devices. Collecting
independent information about accidents would substantially improve FRA’s
ability to understand the causes of grade crossing collisions and better target
collisions that FRA decides it should itself investigate. We think this is especially
important given the limited resources of FRA’s inspection staff. FRA inspectors
normally investigate only those crossing collisions that involve the malfunction of
automated warning devices, or involve a commercial vehicle or school bus and
result in one death or several serious injuries, or death to three or more highway
users. While we found that FRA did investigate all but one of the collisions that
met its criteria, the criteria itself requires the investigation of very few collisions.
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The fact that a fifth of all serious crossing collisions were not reported to NRC
further limits the number of investigations that FRA conducts.

According to FRA’s accident database, FRA investigated only 47, or 13 percent,
of the 376 most serious crossing collisions that occurred from 2000 through 2004.
We found that no Federal investigations were conducted for 329 of these crossing
collisions, which resulted in 159 deaths and 1,024 injuries. Unlike FRA, the
Federal Aviation Administration’s (FAA) inspectors arrive at the scene of
80 percent of all aviation accidents. FAA investigated about 1,352 aircraft
accidents in 2004 that killed 645 people. However, it is important to note that
FAA has an inspection staff that totals 3,579. FAA also has an Office of
Investigations that oversees the collection of information for aviation accidents.

3. FRA should strengthen its enforcement of grade crossing safety regulations.
FRA has made limited use of its regulatory enforcement authority to encourage
compliance by railroads that fail to properly inspect and maintain grade crossings
by assessing civil penalties (see Table 2). Active highway warning signals at
grade crossings play a

critical role in protecting Table 2. Grade Crossing

lives of motorists and Signal Violation Fines, 2000-2003
railroad ~ employees. We Class I Other

found that from 2000 Year Railroads | Railroads | Total
Quough ' 2004}, FRA 2000 $52,850 $8,800 $61,650
inspectors identified 7,490 T~ 3001 $142,550 | $97,450 | $240,000
critical safety defects, out of 2002 $96,450 $59.650 | $156,100
69,405 total safety defects 2003 $173,350 | $97,600 | $270,950
related to railroad crossing |™20093003 | $465,200 | $263,500 | $728,700
warning signals, but Sorree FRA )

recommended only 347—
about 5 percent of critical defects—for violations. A wviolation is a
recommendation that a civil penalty be assessed. During the same period, FRA
inspectors identified 2,692 instances of railroad employees failing to repair a grade
crossing warning system “without undue delay,” but recommended only 67 of
these instances—about 2.5 percent—for violations.

Just such a failure resulted in the deaths of an elderly couple in a collision at a
crossing in Henrietta, New York, on February 3, 2004. Seven days earlier, on
January 27, 2004, railroad employees disabled the warning signal system that was
causing false warning activations. The day after the fatal crash, FRA cited the
railroad for not promptly repairing the system, but did not recommend a civil
penalty. The following day, an FRA inspector recommended that the railroad be
penalized for failing to stop its train at the crossing and to flag the traffic. Later,
one more penalty was recommended for failing to repair without undue delay.
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This case received a great deal of public scrutiny and was aggressively pursued by
the State’s Attorney General. FRA recently reported that it also assessed and
collected $298,000 in penalties against this railroad for this collision.

We have found a number of factors that limit FRA’s enforcement actions. First,
FRA has not set specific time limits for the repair of malfunctioning warning
systems. FRA’s rules prohibit an “undue delay,” that is, one that is “unjustifiable
or excessive.” Im our view, this standard is overly subjective and makes
enforcement more difficult because thére is no clear expectation of the time frame
for correcting deficiencies.

Second, all regulatory agencies rely on voluntary compliance. However, in the
case of railroad grade crossings, from 2000 through 2004, FRA inspectors
identified 7,490 critical safety defects, those that have the most direct safety
impact, but only recommended 347—Iess than 5 percent—for civil penaities.
These defects include the failure of a signal to activate, and the failure of an
employee to respond in a timely manner to the report of a signal malfunction.

Third, even when an FRA inspector decides that a railroad should be issued a
violation, the inspector does not issue a citation that requires a railroad to pay a
fine for failing to comply with safety standards. Before fines can actually be
assessed, the recommendations must go through an adjudication process including
first, approval by regional FRA officials and then approval by the Chief Counsel at
FRA’s headquarters. Even if the Chief Counsel agrees to assess a fine, the
railroads typically negotiate with FRA, and are usually successful in decreasing
the fines. In total, FRA collected only $271,000 in fines from railroads in 2003 for
grade crossing signal violations.

FRA needs to consider whether the small number of violations recommended for
civil penalties and the low amounts of fines collected sufficiently encourage
railroads to better comply with Federal safety standards. FRA needs to emphasize
enforcement by issuing more violations and assessing civil penalties when critical
safety defects are discovered. We note that following the Secretary’s
announcement of the Department’s new Action Plan, FRA assessed one railroad
$298,000 for grade crossing signal violations related to the Henrietta, New York,
collision we mentioned earlier. This fine was larger than the total of all of the
fines imposed upon all of the railroads in 2003 for grade crossing signal violations.
That level of penalty can be expected to focus railroads’ attention on crossing
safety. FRA should sustain this type of aggressive enforcement activity,. We hope
that this is not just an isolated case, but represents FRA’s new approach to
enforcing grade crossing safety regulations.
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That concludes my remarks. 1 would be glad to answer any questions you may
have.
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Statement of Congressman Robert Menendez
Rail Subcommittee Hearing on Grade Crossing Safety
July 21, 2005

Thank you very much for holding this important hearing, Mr. Chairman, and I'll
keep my remarks brief. Like most other regions of the country, my district has a large
number of grade crossings, many of which have no way to warn people that a train is
actually approaching, or to physically stop them from entering the crossing. Fortunately,
we have not had many fatalities from grade crossing accidents in my district, but I am
concerned about the future. Most of our train traffic comes from the mega-port of the
East Coast, Port Newark and Port Elizabeth, and while the tremendous growth of the port
in recent years has meant more jobs and more economic growth, it has also meant more
trains. This means that rail lines there were previously dormant are now becoming active,
and people that may have become complacent around grade crossings will have to be
more careful. But public awareness is only part of grade crossing safety; the crossings
themselves will also have to be improved with better signaling and gates, which are really
the most effective methods for making crossings safer.

So I think grade crossing safety is going to be an increasingly important issue in
my district and throughout New Jersey in the years ahead, which is why I'm glad we're
holding this hearing now.

I'm also hopeful that the testimony of the Inspector General will spur the FRA
into more thorough and aggressive investigations of grade crossing incidents. Although I
respect the railroads and the work they do to improve their safety record, I'm not sure that
relying on their reports as the sole source on the cause of accidents will necessarily lead
to the most accurate data.

I'd like to thank the witnesses for being here today, and once again I'd like to
thank you, Mr. Chairman, for scheduling this hearing. I yield back the balance of my
time.
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REMARKS OF VICKY MOORE
BEFORE THE UNITED STATES HOUSE OF REPRESENTATIVES,
TRANSPORTATION AND INFRASTRUCTURE COMMITTEE,

RAILROAD SUBCOMMITTEE
July 21, 2005

Thank you, Chairman LaTourette, Ranking Member Brown, and other
distinguished sub-committee members. I appreciate the opportunity to testify on
issues pertaining to grade-crossing safety. Along with my husband, Dennis, I am a
trustee of The Angels On Track Foundation, an Ohio-based, non-profit entity
devoted to grade-crossing safety. Our foundation was formed after our two sons
were involved in a catastrophic grade-crossing accident in 1995. Our youngest
son, Ryan, and two others were killed. The approach to the crossing was steep and
overgrown vegetation restricted the view of approaching trains. The crossing was
not protected with gates; it only had crossbuck signs. I come before you not as a
grieving mother but as a representative of the thousands of families that have lost
loved ones in grade-crossing accidents, and who collectively have no
representation or national voice.

Over the past decade, The Foundation has funded gate installations in Ohio
because gates have proven to be the safest type of protection device. Furthermore,
we have conducted extensive research on safety matters, created an educational
subsidiary called Crossing To Safety; have advanced our message that “bad
crossings kill good drivers” and have learned about the process that administers
grade-crossing safety. Today, I share some of our findings with you in the hope
that change will be forthcoming.

1. We have learned that following grade-crossing accidents, it is
automatically assumed that all motorists are at fault. Behind this unsupported
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assumption is the “failure to yield” misnomer. Since railroads have the right of
way at crossings, it is accepted that all accidents are caused by motorists failing to
yield. The important question should be “WHY do motorists fail to yield to
approaching trains?” Maybe they couldn’t see and/or hear the train through no
fault of their own. After all, courts have found that railroads and/or deficient
crossings have contributed to accidents. Furthermore, many accidents occur in
rural areas without eyewitnesses. Why should we rely solely on railroads to
identify causes of accidents that they themselves are involved in? We believe that
FRA, Operation Lifesaver, and the railroad industry should expunge their “victim-
to-blame” mantra that is based on railroad accident reports citing “failure to
yield”. This misleading message is not only unsupported, it immediately
pronounces blame and gives self-anointed good drivers a false sense of security in
approaching dangerous grade crossings.

(ATTACHMENT #1)

2. We have learned that many unprotected crossings contain motorist sight
obstructions along tracks on railroad rights-of-way — and I’m not talking about
private land -- that do not meet requirements of the FRA as stated in its Railroad-
Highway Grade Crossing Handbook; national standards of AASHTO, or in Ohio,
State law. A few States have laws in this area, but they are inconsistent. It is
illogical that national sight-distance standards addressing public safety are not
provided for in the Code of Federal Regulations or as an FRA rule, while
vegetation affecting railroad safety is. We urge DOT to become pro-active in
ensuring that this happens.

A recent NTSB safety study of passive grade crossings (SAFETY STUDY,
Safety At Passive Grade Crossings PB98-917005, NTSB/SS-98/03) found 57% of
the 62 cases studied had “limited sight distance”. The majority of grade crossing
accidents happen at passive crossings — which handle less traffic than do gated
crossings- and that a number of passive crossings have deficient crossing
conditions such as limited sight distance.

Federal legislation exists relating to sight obstructions at railroad crossings
but is extremely limited in that it only addresses vegetation on railroad property or
the adjacent roadbed that: 1) affects track carrying structures; 2) obstructs
visibility of railroad signs/signals; 3) interferes with railroad employees
performing duties; 4) prevents proper functioning of signal and communication
lines; and 5) prevents railroad employees from visually inspecting moving
equipment. While federal law addresses vegetation on railroad property, it does
not address vegetation and sight obstructions that limit the ability of motorists to
see oncoming trains and does not include required sight-distance standards as
recommended by the Association of American State Highway and Transportation
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Officials (AASHTO). In addition, sight obstructions other than vegetation that
limit motorists from seeing down the tracks, are not addressed.

The Code of Federal Regulations states that railroads are to inspect their
tracks “...twice weekly with at least one calendar day interval between
inspections, if the track carries passenger trains or more than 10 million gross tons
of traffic during the preceding calendar year.” While the Code does not mention
vegetation, railroad train crews could also be looking for vegetation that obscures
the view of the motoring public at all grade crossings and also endangers train
crews as well. Afterall, railroad crews pass through and inspect crossings on a
daily basis.

(ATTACHMENT #2)

3. We have learned that railroads are overly influential in matters of grade-
crossing safety. They have authored affidavits for public officials in judicial
proceedings; reportedly have close ties with the FRA; and have dominated
Operation Lifesaver at the State level, and on its national Board of Directors.
Partnerships are formed out of common interests and, for-profit companies such as
railroads and public regulatory agencies have natural conflicts of interest.
Ironically, in regard to Operation Lifesaver, our foundation was denied a seat on
the Board of Directors because we were labeled “advocates,” while Operation
Lifesaver’s Board is comprised of lobbyists, railroad personnel, and special
interests. Yes, we are advocates, but for no other reason than that of public safety.
We believe that the federal government should withhold its funding of Operation
Lifesaver until it opens its Board to include organizations such as ours, and
modifies its domination by the railroad industry.

(ATTACHMENT #3)

4. We have learned that there is economic waste of valuable taxpayer
dollars in the system. Railroads are awarded sole-source contracts to install gates
and their expenditures are rarely audited. Excessive costs for installation of gates
prohibit states and local communities from funding protection at crossings, and
thus lives are lost. Based on our review of railroad invoices, we suspect that the
installation of crossing gates is a railroad profit center. We believe installations
should be done on a cost — not profit — basis, and that audits should be a
requirement to receive federal funds.

Crossing improvements installed in Ohio, provide examples of elevated costs. In
1997, the estimated cost for installation of gates and lights amounted to $117,053.
Less than 10 years later, estimates range anywhere from $176,000 to over
$290,000 for the same technology, equipment, engineering, and labor costs. This
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increase is not only greater than the rate of inflation; it includes unexplained
“additives”.

(ATTACHMENT # 4)

5. And finally, we learned that the FRA and others have mistakenly taken credit
for the downward trend in accident rates over the past 30 years, when, in fact the
major factors were: (1) 25,000 new crossing-gate installations; (2) the closure of
over 100,000 crossings, and (3) downsizing and restructuring of the railroad
industry. Unfortunately, the accident rate increased in 2004 and dangerous
unprotected crossings are plentiful throughout the country. FRA, railroads and
Operation Lifesaver should be held to a higher level of accountability than the
cover of a declining accident rate.

(ATTACHMENT #5)

In conclusion, we believe people’s lives will continue to be needlessly lost
unless an effective, truthful and transparent system is implemented addressing
grade crossing safety. We encourage our nation’s railroads; DOT, FRA, OLI and
others to become strong advocates for public safety by changing some of their
current practices.

Again, thank you for the opportunity to appear before you today. Iam here
with my husband, Dennis, and Dr. Harvey Levine, our Director of Crossing To
Safety. I will be pleased to answer questions.
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Additional comments by Vicky Moore
The Angels on Track Foundation, after Railroad Subcommittee Hearings on July
21, 2005

STOP SIGNS:

The Foundation views the recent NTSB recommendation for installing
STOP signs at crossings as a dangerous Bandaide approach to railroad crossing
safety. Numerous transportation and government studies have proven STOP signs
are the most dangerous signage at crossings. The FRA’s 2003 Interim Annual
Report posted statistics based on warning devices and found STOP signs resulted
in 5.01 collisions per 100,000 average daily traffic miles versus 0.51 collisions for
crossings equipped with gates. Casualties are 5-11 times more likely at railroad
crossings with stop signs than crossings equipped with automated gates.

Past research on the use of STOP signs at passive (non-gated) crossings by
the FHA determined STOP signs can actually make a crossing more dangerous.
Federal highway rules state stop signs are only allowed at crossings where the
STOP sign doesn’t affect the safety of the crossing. This statement demonstrates
knowledge by safety engineers that STOP signs can reduce safety at grade
crossings. The vast majority of collisions occur because drivers are unaware of a
traing’ presence.

FHA/AASHTO sight recommendations (USDOT/FHA, Railroad Highway
Grade Crossings Handbook, Second Edition, FHWA-TS-86-215, pg.133) are
based on highway distances for a moving vehicle, not one that is stopped at the
crossing. Stopped vehicles require the maximum sight distance requirements at
railroad crossings.

The State of Ohio has done extensive research on STOP signs at rail-
highway crossings.

The Ohio Manual on Uniform Traffic Control Devices (OMUTCD),
Traffic Engineering Manual states “STOP signs at highway-rail grade crossings
are generally not effective; driver compliance to these devices is poor; the use of
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these devices creates contempt and disrespect for all STOP signs; and that STOP
signs at highway-rail grade crossings are often responsible for an increase in rear-
end collisions at these crossings.” Ohio’s Department of Transportation has
adopted a policy disapproving the installation of STOP signs at highway-rail
crossings, except for very unusual or exceptionally hazardous locations.

It is the Foundation’s hope that Congress will move forward with Section
130 funding to eliminate hazards at railroad grade crossings by specifically
earmarking funds for the installation of gates at unprotected crossings.

WHISTLE BANS:

The Foundation does not support the use of Whistle Bans in communities
with active railroad tracks, especially those with non-gated crossings. When
sounded properly according to federal regulations, a train horn or whistle might be
the only advance warning a motorist may have of an approaching train at a poorly
designed crossing without gates and/or sight obstructions that block a motorists’
view. Even crossings protected with gates have been documented to not activate
in a “failsafe” manner; combined with repairs of malfunctioning warning system
being handled in an untimely manner. In addition, FRA research has shown
implementing a whistle ban will result in a 62 percent average increase in
collisions at grade crossings equipped with active warning devices.

EVENT RECORDERS:

Locomotive data and signal event recorders are vital to the determination
of railroad operating compliance and accident causes. It has been reported (VY
Times, July 11, 2004 — In Deaths at Rail Crossings, Missing Evidence and
Silence) that railroads have destroyed, mishandled and lost evidence while
improperly reporting accidents. It has also been reported that railroads do not keep
black-box event recorders in good working order.

Because local law enforcement agencies cannot seize event recorders, they
are not given information needed to thoroughly investigate accidents. ALL
documents relating to train operations and signal/event data must be preserved.
Event recorders document malfunctioning signal equipment which may not be
working in a “failsafe” manner, as well as required safety procedures performed
by the train crew.

It is our recommendation that all data and signal event recorders be
detached (under the supervision of local law enforcement officers) and
immediately handed over to local law enforcement agencies for investigation and
review, with instructions to mail to the FRA within 24 hours. FRA’s recent rule
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requiring stronger “black box™ and data collection procedures is a step in the right
direction. We encourage the FRA to strictly enforce this new rule, which requires
railroads to keep data stored for one year, even if no immediate accident
investigation is undertaken.

ACCIDENT SCENE INVESTIGATION:

The sooner evidence is collected the better. Federal rules require railroads
to immediately report crossing fatalities to the National Response Center. Reports
are then forwarded to the FRA and NTSB where officials decide to investigate. It
is imperative to have an independent investigation without railroad influence or
prejudice. State police and law enforcement officers should take the lead in all
accident investigations. The FRA should implement a rule aimed at preserving the
accident scene until local investigators have recorded, photographed and
completed a thorough investigation to preserve vital information. The FRA has
always assumed its role as a “regulatory” agency of the railroad industry, not one
of fact finding for “the accident investigation™. Vital information regarding
accidents has at times been classified “confidential” between the FRA and
railroads, forcing victims’ families to file numerous Freedom of Information
requests or hire attorneys to obtain accident information. In one particular case,
information families received regarding the accident had been “blacked” out.

Currently, local authorities rely on railroad police, railroad investigators, in
addition to railroad claims agents for accounts of what happened. This is based on
the incorrect assumption by local authorities that the FRA is in charge of the
accident investigation. At no time is information gathered on behalf of the public
or victims involved.

The accident report filed with the FRA is completed by railroads. The
railroads’ view of what happened should not be accepted as what caused the
collision or who is at fault.

On-train personnel are not trained to report motorist sight obstructions and
rarely admit to such obstructions in their reports. The train engineer and/or
conductor cannot be relied upon to provide accurate information regarding
motorist behavior such as driving around or through downed gates, especially
since there is no category to record malfunctioning gates or equipment.

Local authorities such as police, sheriff, and highway patrol officers have
all been trained by the railroads and Operation Lifesaver in Grade Crossing
Accident Investigation techniques. The primary focus is on driver responsibility.
An example is Box No. 41 on the Railroad Accident/Incident Report which states:
(DRIVER: #1. Drove around or thru the gate; #2. Stopped and then proceeded;
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#3. Did not stop; #4. Stopped on crossing; and #5. Other). In most cases, no one
thoroughly investigates the railroads’ conduct.

Local authorities should be charged with the primary accident investigation
because of their law enforcement background. Railroad companies, track owners,
FRA and NTSB are not law enforcement agencies. The FRA should be called
upon to comply with federal regulations pertaining to accident reporting, but
should do so only in their capacity as a regulatory agency for railroad procedures,
track and signal operations. The FRA’s role should be viewed solely as
“assisting”, with all information gathered shared with local law enforcement
agencies in their criminal investigation.

It is our recommendation that the FRA collect, retain and supply all
information on all signal and track operations to local authorities when called to an
accident scene. Copies of all event and data recorders should immediately be
turned over to local authorities for review and investigation; in addition to
equipment supplied to local law enforcement agencies to read all tapes
confiscated. Copies would then be sent to FRA/NTSB for documentation as well.

It should be noted that NTSB carries no enforcement power and their
findings cannot be used by victims and their families in a court of law. All the
more reason for an independent, unbiased investigation of all railroad grade
crossing accidents.
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LIST OF ATTACHMENTS

(ATTACHMENT #1 - Discusses the “victim-to-blame” assumption in more
detail.)

(ATTACHMENT #2 - Discusses the issue of motorist sight obstructions in more
detail.)

(ATTACHMENT #3 - Discusses the issue of railroad influence in more detail.)

(ATTACHMENT # 4 — Discusses the issue of railroad gate installations in more
detail.)

(ATTACHMENT #5 — Discusses the issue of “declining accident rate” in more
detail. Attached charts are divided into private and public crossings. Figures
clearly show a reduction in the number of crossings. While public crossings have
benefited from gate installations, private crossings, not regulated by states for
upgrades, have not shown a decline in casualties per crossing.)
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AUTOMATICALLY BLAMING THE VICTIM:
A FLAWED PREMISS WITH A HIDDEN
RATIONALE

By: Dr. Harvey A. Levine, Director, Crossing to Safety®

For some time, I have been curious as to why victims of railroad-crossing accidents are
virtually always blamed for their ill fortune. For example, it is customary for railroads to
state in their monthly reports that the cause of a grade-crossing accident is “failure to
yield” on the part of the motorist. This is echoed by first responders to accidents —
including police -- who are told by the train’s engineer and conductor that the motorist
simply drove in front of the train. The Association of American Railroads believes that,
Public education of grade-crossing dangers and continued elimination of crossings are
the most effective way to stop this needless carnage. Operation Lifesaver avers that,
Highway-rail grade crossing incidents in nearly every case are caused by some type of
carelessness on the part of the motorists at the crossing, and that, Driver inattention and
impatience are the most common factors contributing to collisions between motor
vehicles and trains at highway-rail grade crossings. And, the Federal Railroad
Administration proclaims that, . . .z is also proper for local authorities, not the Federal
Railroad Administration, to investigate the vast majority of crossing collisions, since 94
percent involve motor vehicle driver behaviors as principal factors. We do not enforce
safety laws. Based on the common mantra of insiders, one could easily be led to the
conclusion that there is undeniable evidence that the victims overwhelming cause their
own demise in railroad crossing collisions. However, there is much evidence to the
contrary.

There are at least five reasons why factors other than motorist irresponsibility contribute
to railroad-crossing collisions. First, observation reveals that there are thousands of
unprotected crossings where motorist sight tolerances do not meet the standards
recognized by the United States Department of Transportation, the American Association
of State Highway and Transportation Officials, and State law. Second, there have been
numerous judicial proceedings where either jury decisions have been made in favor of
plaintiffs, or significant settlements have been agreed upon, largely based on evidence of
deficiencies at railroad crossings, or improper railroad behavior. Third, a 1998 study by
the National Transportation Safety Board revealed that motorist sight obstructions were
found in 57% of the cases studied; the cases were 62 post-accident crossings. Fourth,
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common sense dictates that many factors could contribute to railroad-crossing accidents,
including train engineers failing to sound the alarm, trains speeding, deficient track,
malfunctioning signals, motorist sight obstructions, and parked trains at night — that it is
folly to universally blame motorists. And fifth, thetorically speaking, why would billions
of dollars of tax-payer money be pumped into improving conditions at railroad crossings
if there were no deficiencies that contributed to accidents?

Recognizing that motorists are at fanlt for some crossing accidents, the question is: Why
automatically blame the motorist — even immediately following accidents where it is too
early to determine cause? On the surface, the answer can be found in the term “failure to
yield.” Since trains always have the right of way at crossings, all accidents can be said to
be motorist failure to yield. But such a description is not an accident cause. It is merely a
way of restating the fact that the train has the right of way. Therefore, it is downright silly
for railroads to always state “failure to yield” as the cause of railroad-crossing accidents,
and it is just as inappropriate for others to automatically accept that clause in the same
light. Any reasonable person recognizes that the key to accident analysis is finding out
why motorists failed to yield — why they may not have heard or seen the approaching
train. So beneath the surface there has to be something more to the common mantra of the
insiders — some reason that the Federal Railroad Administration cites accident data from
the railroads rather than from the National Transportation Safety Board. Based on my
analysis of the system charged with providing railroad-crossing safety, I believe the
reason to be one of accountability — or lack thereof.

Simply stated, by blaming the victims for virtually all railroad-crossing accidents,
insiders have the ability to take credit for positive safety trends and/or events, while
avoiding responsibility for negative occurrences. The historic trend of declining crossing
accidents has many claimants, but there is no such clamor for among other events,
inefficiencies, inadequate data, improper accident reporting, gaps in legislative, missing
event recorders, misallocated monies, poor documentation, failed equipment, and
deficient crossings. Surely, the accident rate would even have been lower if railroads
were pro-active in identifying safety needs at their crossings and helpful in funding
ensuing safety improvements — or if the Federal Railroad Administration suggested
needed changes in legislation, or was more stringent in its regulation of railroads. Surely,
we would know more about the causes of crossing accidents if federal agencies
investigated more than a couple of accidents each year, and if they ensured that accidents
were reported in a timely and accurate manner. Surely, the system would be more
efficient if railroads did not have sole-source contracts to install gates, if railroads did not
profit from such installations, and if railroad charges were audited. And surely, motorists
would be well served if Operation Lifesaver balanced its message between unsafe
crossings and irresponsible motorists.

The truth of the matter is that we don’t know the relative cause of railroad-crossing
accidents. Many accidents occur in rural areas with no witnesses. Often, the motorist is
deceased. Railroads change the environment almost immediately following accidents and
at any rate, there are reasons to question railroad claims. Isn’t it about time that the
Federal Railroad Administration and the National Transportation Safety Board accepted
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responsibility for knowing why railroad-crossing accidents occur? The answers to why
railroad-crossing accidents occur must be found for such answers should go a long way
toward more effective and efficient railroad-crossing safety.
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THE HEART OF THE MATTER:
THE 94% DELUSION

By: Dr. Harvey A. Levine, Director, Crossing to Safety®

Several years ago, after being lectured to by an official with the Federal Railroad
Administration (FRA), United States Department of Transportation (DOT) that motorists
are always at fault for grade-crossing collisions because they fail to yield to approaching
trains, I decided to ask a question long on my mind. I offered a scenario as the premise —
one that was far from extreme. “If you are driving on a road at a legal speed of 40 miles-
per-hour -- with cars both in front of and behind you -- and the road elevates to a two-
track, main-line railroad grade crossing -- and overgrown vegetation and trees block your
vision up and down the track -- and you are facing a bright sun to the left -- although the
only traffic sign in front of the crossing is a crossbuck, would you slow down to a
complete stop just before reaching the track, even though the cars in front and behind you
are retaining their 40 mile per-hour speed?” Without hesitation the FRA official gave an
emphatic, “Of course. Motorists must yield to trains no matter what the conditions.” I
then reminded him that it would be impractical and probably dangerous to stop at a rail
crossing in the middle of a line of cars legally traveling at 40 miles-per-hour. He was
incensed enough to stop eating his lunch. “No wonder we have so many incidents,” he
said, “With your kind of thinking, I’l never be out of a job.” He then went into a mini-
tirade about the poor driving habits of motorists. Right then and there I realized that what
I had already suspected, was reality. Absolute victim blame for grade-crossing collisions
was the underlying philosophy of our nation’s railroad-safety, regulatory agency. FRA
had bought into the railroads’ position that motorists were fully to blame for virtyally all
rail-crossing accidents. T thought that if this thesis was truly the case, then there was little,
if any, difference between a collision involving an irresponsible driver circling a
depressed automated gate in order to save time, and a responsible motorist carefully
advancing through an unprotected crossing where his or her vision was significantly
obstructed. Furthermore, I knew that the courts had found railroads to be a faultina
number of grade-crossing collisions, and my inspection of hundreds of grade crossings
revealed that many were characterized with serious motorist sight obstructions and
deficient conditions. Needless to say, I was troubled. But soon thereafter, another arm of
DOT gave me cause for alarm, if not downright anger.
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In its June 16, 2004 Audit of the Highway-Rail Grade Crossing Safety Program, DOT’s
Inspector General (IG) concluded that:

Motorist Behavior caused most public grade crossing accidents.

Risky driver behavior or poor judgment accounted for 31,035 or 94 percent of public
grade crossing accidents and 3,556 or 87 percent of fatalities, during the 10-year period.
With the exception of 22 train passengers and railroad employees, all of these fatalities
were motorists. According 1o accident reports, motorists failed to stop at grade crossings
or drove around activated automated gates.

As expected, the 94% figure representing victim blame, was pounced on by the railroad
industry. Edward R. Hamberger, President of the Association of American Railroads,
responded to a critical New York Times/Discovery Channel documentary on grade-
crossing safety, by stating that, . . . a recent report by the Inspector General (IG) of the
U.S. Department of Transportation found that 94 percent of grade crossing fatalities are
attributable to risky driver behavior. I wondered. Where did the 94% figure come from?
A credible analysis undertaken by the IG or accident reports filled out by railroads?
Although the IG report used the words, According to accident reports, it was unclear as to
the application and depth of IG analysis. Furthermore, the IG’s report headlines
representing the 94% figure gave the impression of a conclusion — not an inference
dependent on the credibility of railroad-provided data. So I called the IG office to inquire
about the source of the 94% figure. The answer was, unfortunately, as expected.

In a nutshell, the 94% victim-to-blame figure came from railroad accident reports filed
with FRA. With rare exception, on those forms, railroads identify the cause of grade-
crossing collisions in two ways. If the crossing is unprotected, the cause is “motorist
failure to yield.” If the crossing has a gate, the cause is “motorist encircling an
operational, depressed gate.” In essence, the IG did no analysis of grade-crossing
collisions. It simply accepted one-sided railroad reports that at best, are subject to bias
and misrepresentation. Furthermore, “failure to yield” is not a cause of grade-crossing
collisions. The cause is the reason why motorists fail to yield to approaching trains. And
motorists may go around depressed gates because they have malfunctioned and been
down for long periods of time, with no train approaching. Finally, FRA hardly ever
investigates grade-crossing collisions and has no first-hand knowledge of the relative
causes of such accidents.

There are two major problems with the 94% figure. On one level, there is evidence that
the figure will be canonized as the truth, when in fact, it is not. Single numbers published
in a report by federal agencies can take on a life of their own, especially when there is no
quantifiable evidence to refute the number — and especially when they support the
position of an industry with strong financial capacity and political influence. On a
broader level, it is disturbing that FRA and the railroad industry seem to take similar,
unsupported positions in a matter of life and death — and it is doubling disturbing that the
IG has joined in the fray. The truth of the matter is that there is no reliable study of the
relative causes of grade-crossing collisions. In judicial proceedings, blame has been
attributed to motorist behavior, railroad failure to sound the locomotive warning system
in a prescribed manner, excessive train speed, motorist sight obstruction in approaching
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crossings, defective track conditions, and failure of crossing safety devices such as
malfunctioning gates. Even Operation Lifesaver — dedicated to responsible motorist and
pedestrian behavior at grade-crossing dangers — has recently stated on its web site, that its
.. . messages do not suggest blame for rail-related incidents. Grade crossing collisions
and pedestrian incidents may occur for a variety of reasons.

In response to a request from Congress, which in turn had been spurred by a series of
articles in the New York Times during 2004, the IG is once again investigating the
behavior of FRA. The initial part of the investigation is a concentration on the process
and validity of railroad accident reports to FRA. This focus presents the IG with an
opportunity to correct a major past error — that being, giving the impression that it has
concluded that 94% of grade-crossing collisions are due to victim error. All the IG really
knew when it published its report in 2004, was that in 94% of the grade-crossing accident
reports that railroads had filed with FRA, the industry claimed that victim error was the
cause of the collisions. This is far different than the IG concluding anything about the
cause of grade-crossing accidents. It is time for FRA and the IG -- both components of
DOT -- to correct the misleading figure they have advanced. In the end, it is time for
these federal agencies to represent the general public and the cause of efficient and
effective grade-crossing safety.
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OVERGROWN VEGETATION AT RAILROAD
CROSSINGS

By: Dr. Harvey A. Levine, Director, Crossing to Safety®

Overgrown vegetation that obstructs the ability of motorists to adequately see
approaching trains at railroad crossings, has been a contentious and frustrating matter. On
one hand, public policy recognizes the need for adequate sight distances at railroad
crossings. As stated by the Federal Railroad Administration (FRA) in its Railroad-
Highway Grade Crossing Handbook, The primary requirement for the geometric design
of a grade crossing is that it provides adequate sight distance for the motor vehicle
operator to make an appropriate decision as to whether to stop or proceed. Furthermore,
Ohio law addresses the removal of obstructive vegetation at railroad crossings, and the
adequacy of sight distance is supposed to be a factor that the Public Utilities Commission
of Ohio (PUCO) considers in determining the relative dangers of railroad crossings. Still,
inadequate sight distance remains a major hazard at railroad crossings, as demonstrated
by the findings in litigated railroad-crossing accident cases. Understanding the issues and
the needs relating to overgrown vegetation at railroad crossings requires an appreciation
as to the limitations of federal and state law on the subject of both vegetation and sight
distance.

Adequate Sight Distance

Sight distance is the distance from points where motorists approach railroad crossings, to
the left and right of the track structure at those crossings. (These distances form a triangle
and are also referred to as sight triangles). The adequacy of sight distance depends on the
speed of the approaching motor vehicles and trains. In its Handbook, FRA provides a
table of “required” sight distance for combinations of motor vehicle and train speeds, in
10 mile-per-hour increments up to 70 miles-per-hour for motor vehicles and 90 miles-
per-hour for trains. The FRA sight-distance figures are designated as being required for
safe crossing, and have long been accepted in transportation circles as the proper
standards.

Federal Law
Federal legislation addresses vegetation in stating that: Vegetation on railroad property
which is on or immediately adjacent to roadbed shall be controlled so that it does not:
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(@) Become a hazard to track-carrying structures;

(b) Obstruct visibility of railroad signs and signals along the rights of way, and at
highway-rail crossings;

(c) Interfere with railroad employees performing normal track-side duties;

(d) Prevent proper functioning of signal and communication lines; or

(e) Prevent railroad employees from visually inspecting moving equipment from their
normal duty stations. (U.S.C. 49213.321)

‘What is patently evident about the above federal provisions is that they are limited to
railroad property; they do not address overgrown vegetation which obscures the sight of
approaching trains; and, they are not accompanied with FRA-required, sight-distance
numbers.

Ohio Law

Ohio Law states that a railroad: . . . shall destroy or remove plants, trees, brush, or other
obstructive vegetation upon its right-of-way at each intersection with a public road or
highway, for a distance of six hundred feet or a reasonably safe distance from the
roadway of such public road or highway as shall be determined by the public utilities
commission. (Revised Code 4955.36). The State has established procedures whereby
complaints of excessive weeds and vegetation on railroad property can be made to
PUCO. Following a complaint, the applicable railroad can remedy the situation; the
complaint can be dismissed or investigated; a hearing can be held; and/or a remedy can
be imposed by PUCO. While Ohio law is more explicit than federal law in regard to sight
distance (it includes a standard of 600 feet), the FRA-required-for-safety, sight-distance
figures FRA are not adopted. Furthermore, although seemingly illogical, there may be
claims of preemption in regard to State authority over adequate sight distance in that the
federal government addresses, although it does not adopt, sight-distance standards.

Vegetation on Private Property

There are no laws that require private property owners to maintain vegetation at levels
that permit ample visual views of approaching trains at railroad crossings. In fact, the
position that private property owners have no obligation to remedy overgrown vegetation
at railroad crossings has been confirmed in the courts. Contrary laws are unlikely to be
enacted as they are thought to be in conflict with the rights of private land ownership.

The Bottom Line

Overgrown vegetation at railroad crossings presents a major problem in that current laws
are limited as to their ability to prevent overgrown vegetation. Various solutions are
possible. First, railroads could voluntarily maintain their rights-of-way to prevent
overgrown vegetation at their crossings. Second, tort law could induce railroads to
develop pro-active, vegetation-control plans at crossings, through substantial financial
judgments against railroads whose overgrown vegetation contributed to an accident. (At
least one major railroad has already adopted such a vegetation policy based on the
determination that it is economical to do so.) Third, where overgrown vegetation exists
on private property, unless an agreement is reached with the applicable private-property
owner to maintain vegetation at acceptable levels, automated gates could be installed.
Fourth, gates could be installed at all crossings where overgrown vegetation is expected
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to be a chronic problem. Fifth, Federal legislation could be amended which would adopt
the sight-distance figures recommended by FRA in its Handbook. And finally, Ohio law
could be altered to supplant its 600-foot reference, with FRA-recommended sight-
distance figures. In regard to these last two solutions, for the government to do less would
be akin to recognizing the solution to a problem and doing nothing to implement it.
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Railroad/Highway Grade Crossing
Protection Sight Distance Diagram
ATRAIN AT THIS DISTANCE ALLOWS A VEHICLE AT“A”
TO SAFELY PROCEED ACROSS GRADE CROGSING
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Note: All calculated distances are rounded up to next higher 5-foat increment.
Document Source: USDOT/FHA Railroad Highway Grede Crossing Handbook, Second Edition, FHWA-TS-86-215, pg. 1 33

Example: If a car and a train were both traveling 40 mph, a motorist stopped 340 feet from the
crossing, should have a clear, unobstructed line of sight 415 feet down the tracks.
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Attachment # 3

Dominant Voice on Rail Safety Echoes the Industry's Message
By WALT BOGDANICH

Published: November 14, 2004

Judge Jack T. Marionneaux said the offer took him by surprise. Two years ago, while presiding
over a state lawsuit involving a motorist killed at a Louisiana railroad crossing, Judge
Marionneaux said he was among several people invited to ride on a train and learn about grade-
crossing accidents.

"It was really a bit strange,” Judge Marionneaux said in court proceedings. "l had never been
calied by a railroad to go take a ride until | got this case.”

The train ride, staged for police officers and judges to demonstrate how drivers dart in front of
trains, was part of a publicity campaign developed by a nonprofit rail-safety group called
Operation Lifesaver. The group's message - which emphasizes the role of motorists, not the
railroads, in causing crossing accidents ~ echoes the railroad industry's consistent courtroom
defense. The invitation, the judge said, "offended me.”

Judge Marionneaux declined the offer. He aiso vowed to empanel a grand jury if another such
campaign was mounted during the trial.

Nor was he alone in worrying that Operation Lifesaver's message might taint the legal process.
Since 2001, two other judges have taken action to stop the group from conducting publicity
campaigns around the time of trials.

Operation Lifesaver is the nation’s most influential rail-safety group, preaching its gospel of driver
responsibility to judges, police officers, elected officials and the news media. No one disputes the
value of its message - that motorists should pay attention at rail crossings - or the dedication of
many of its volunteers. And its work is widely praised by police and community groups.

But documents show that the organization is tightly bound to the railroad industry, and critics,
including many accident victims, say the group's message serves another agenda: to inoculate
the railroads against liability in grade-crossing collisions.

Not only was Operation Lifesaver co-founded by a railroad; rail industry officials make up half the
organization's national board and provide much of the financing for its state chapters. It also gets
millions of dollars from the railroads' federal regulator, which is itself closely intertwined with the
industry.

And even as Operation Lifesaver speaks out about changing drivers' behavior, it spends little time
on a range of safety matters that are the responsibility of the railroads and is largely silent on the
benefits of warning lights and gates, which many experts say are among the most effective of all
safety devices.
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In the view of its critics, Operation Lifesaver is another way the rail industry seeks to sidestep
responsibility in grade-crossing accidents. This summer, The New York Times reported that
railroads in some cases had destroyed or failed to keep important evidence in fatal grade-
crossing cases and had failed to properly report hundreds of car-train collisions to federal
authorities.

Blaming the Public?

Leila Osina said she was fired in 1995 as Operation Lifesaver's executive director after she
objected to what she considered the group's pro-railroad slant. "The message was to blame the
public for all railroad accidents and absolve the railroad from any responsibility,” Ms. Osina said
in a statement 2000 in connection with a federal court case in Arkansas involving a car-train
accident.

Operation Lifesaver's position is that the police and judges should crack down on motorists who
do not obey traffic safety laws at crossings, but it offers little criticism of railroads that fail to
remove overgrown vegetation at crossings, or fail to fix warning signs and signals, or fail to make
sure that trains properly sound their horns and obey the speed limit.

An internal document from before 1995 aiso shows that speakers were instructed not to use
terms like "rough crossing," "dangerous crossing” or "speeding train.” Those terms "carry a
negative connotation” and detract from the group's safety message, the document states.

Operation Lifesaver says this document is no longer used.
Page 2 of 4)

The current executive director, Gerri L. Hall, says her group is simply an educational organization
with no hidden agenda. "Our education program isn't about who's at fault, it's about how a driver
can take a role in safety,” Ms. Hall said. "We want to empower them to make choices that are
good. Itisn't about placing blame.”

Ms. Hall, who has led Operation Lifesaver since 1995, said that while some local volunteers had
made unacceptable statements about the group's work in the past, she had worked to
standardize its message. She said the group made safety presentations last year to about 1.3
million people, and she said that federal authorities say it has saved 11,000 lives since 1872. She
also said Operation Lifesaver received "substantial" support from nonraiiroad sources.

As for the comments made by Judge Marionneaux in Louisiana and the court actions to stop
Operation Lifesaver from conducting its media campaigns, Ms. Hall said she was unaware of the
events that led to them.

Vicky Moore, whose son was killed nine years ago at a rural Ohio crossing where at feast six
other people have died, says she believes Operation Lifesaver lets railroads off the hook.
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"Everybody has a shared responsibility here, not just the driver,” she said. "We do not feel that
Operation Lifesaver represents the families or victims of this type of tragedy.”

Ms. Moore and her husband, Dennis, try to do what Operation Lifesaver does not - with the
money from their settliement with Conrail, they run an educational foundation that, among other
things, helps finance the instaflation of lights and gates. They also erect biliboards that offer
another reason for grade-crossing collisions: "Bad Crossings Kill Good Drivers," one of their signs
states.

Theirs is an issue that cuts angry and deep in the heart of rural and small-town America. On
average, one person is killed every day at a railroad crossing. And while deaths have fallen
sharply from a decade ago, there were 255 through August of this year, a 20 percent increase
over the same period in 2003, according to the Federal Railroad Administration.

‘A Tremendous Success'

Operation Lifesaver was co-founded by Union Pacific Railroad in {daho in 1972 and quickly
spread to other states through independent chapters. By 1986 there were many state chapters
and the national version of Operation Lifesaver was incorporated by the Association of American
Railroads, an industry trade association; Amtrak; and the Railway Progress Institute, a rail
equipment supply group.

Since Ms. Osina left the national group, its board has expanded to include more members from
outside the rail industry. It now has 10 voting members - half of them from the industry.

"“We know what a tremendous success Operation Lifesaver Inc. has been,” said Allan Rutter last
fall before he stepped down as chief of the Federal Railroad Administration, which regulates the
industry. The agency backs his words with taxpayer money; it has contributed $7 million since
1997. Two other agencies, the Federal Highway Administration and the Federal Transit
Administration, have collectively kicked in a similar amount.

Even so, the Operation Lifesaver program pays scant attention to unsafe crossings.

According to minutes of a 1992 meeting of Operation Lifesaver's development council, the signal-
workers union notified the group that "warning device malfunctions are a factor in driver behavior
at railroad crossings" and that the police should be told of this. The minutes show that the
recommendation was unanimously rejected. Ms. Hall of Operation Lifesaver said she knew
nothing of the meeting because it happened before she arrived.

On the issue of lights and gates, Ms. Osina, the former executive director, said she came to
believe that the railroads did not want them.

"The board of directors openly acknowledged an aversion to the installation of lights and gates
because of the maintenance cost for those devices,” Ms. Osina said in her 2000 court statement.
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The government pays for the installation of lights and gates at crossings, but railroads must keep
them working properly.

(Page 3 of 4)

Their value was underscored in 2001 when the Missouri Supreme Court upheld a verdict against
Union Pacific after an accident at a grade crossing that did not have lights and gates. In that
case, the court noted, a Union Pacific representative said lights and gates reduced the probability
of accidents by as much as 90 percent.

Ms. Hall said Operation Lifesaver did not advocate more lights and gates at crossings because it
is "beyond the scope of what Operation Lifesaver is trying to do.” By taking a position on the
issue, she said, "the next thing that would happen to us is we would spend all of our time in court,
| suppose, or be dragged into discussions with Congress about lights and gates and who wili pay
for them.”

Although lights and gates are in place in fewer than half the nation's rail crossings, Operation
Lifesaver emphasizes driver attitudes, arguing that impatient motorists often drive around gated
crossings.

Working With the Police

After a grade-crossing accident, Operation Lifesaver often offers its representatives as experts to
be quoted in the local press. The group also tries to educate police officers through a program
called Officer on the Train. Police officers, public officials and the news media are invited onboard
a train with a camera mounted on the front of the engine. When motorists cross in front of the
tréin, the police officers radio ahead to other officers waiting in cars nearby, who then issue
tickets to the drivers. The news media is there to record what happens.

The resulting coverage conveys a message espoused by the railroads. During one such train ride
in 1996, for example, a police officer was quoted by a St. Louis newspaper as saying, "People
are stil running the gates and winning big lawsuits."

Operation Lifesaver also reaches out to the police is on its Web site with 14 "tips for law
enforcement officers” who might end up investigating a car-train collision. After tips on how to
safely secure an accident scene, the first mention of a possible cause for the accident is No. 7:
“Look for evidence of suicide.”

An older Operation Lifesaver guide, no longer used, noted that "a significant number of grade
crossing 'accidents' are cleverly disguised suicides.” The guide further stated that "the lack of
physical evidence should not rule out that probability.”

Some drivers do commit suicide at grade crossings, though the exact number is not known. But
some families of accident victims say railroads unfairly raise the specter of suicide as a way to
escape responsibility for crashes.
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In addition to police officers, Operation Lifesaver also focuses on judges with its message that
reckless drivers are to blame for rail-crossing accidents. One way to reach them was outlined in a
document titled "How to Gain the Attention of Judges,” which suggested that the group's
members "find out which judges are running for election and invite them to an interview to
express their opinions.”

Asked about the document, Operation Lifesaver said in a statement that a judge created it and
distributed it at a national Operation Lifesaver conference in 2000. That judge, the statement said,
believed other judges should know "about the importance of enforcing grade-crossing viclations
by drivers and railroad trespassing violations by pedestrians.”

Judge Marionneaux of Louisiana said in October 2002 that Operation Lifesaver had crossed the
line when it invited him to participate in Officer on the Train. "It looks like it's a simple invitation
without any point,” he said in court proceedings, noting that he was not the only judge invited to
go along. "But what is the reason to ask a judge to go ride on a train?" The judge did not cite any
evidence that the event was designed to influence his views or the jury's, but he said it made him
feel uncomfortable nevertheless.

in another rail-crossing case, William R. Wiison Jr., a federal judge in Arkansas, tried in August
2001 to stop Operation Lifesaver from running its publicity campaign during the trial. Judge
Wilson said he felt the order was necessary after a two-day regional event in which the news
media and police officers were given train rides.

(Page 4 of 4)

“I'm sure that a lot of crossing accidents are primarily due, or solely due, to driver disregard,
negligence, trying to beat the train or whatever,” Judge Wilson said in court proceedings. But he
also said some of the educational materials did not "seem balanced,” failing to mention that
railroads sometimes "don't blow the whistle or sometimes they speed or sometimes crossings are
not repaired right or sometimes the railroad lets vegetation grow up.”

James Johnson, a former grade-crossing safety coordinator for Southern Pacific Railroad - now
part of Union Pacific - testified in 2000 in yet another grade-crossing case that on two occasions
he helped arrange Officer on the Train programs to coincide with trials.

Elizabeth S. Hardy, a lawyer who represents accident victims, said that on one occasion she had
just picked a jury in a grade-crossing case "and the very next morning" Operation Lifesaver's
message was being heard "eight to 10 times a day on television, on the radio.”

Ms. Hardy, who late last year obtained a court order to stop the group from.running a media blitz
during a trial, complained that the railroads used the news media to show how their employees
"suffer grievously” because of accidents caused by "stupid” motorists.
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A spokeswoman for the Association of American Railroads said it was "patently false” that the
industry used Operation Lifesaver to further its own agenda. Ms. Hall, the group's executive
director, agreed.

"These are good people, and they are being besmirched by innuendo," Ms. Hall said. "Thisis a
good organization with big hearts." She said plaintiffs' lawyers were behind the criticism of her
group because, with the number of rail-crossing deaths declining, "they are losing their base of
operation.” Operation Lifesaver, she added, wants to look at all factors involved in accidents,
including dangerous crossings.

But Ms. Moore, the mother whose son was killed by a train, remains unconvinced. She asked to
join Operation Lifesaver's board last year, but the board unanimously rejected her, saying the
group did not wish to become involved in "advocacy.” Why, she asked in a letter to Operation
Lifesaver, is she called an advocate, when railroad officials on the board are not?

Ms. Moore says she never received an answer.

Jenny Nordberg and Eric Koli contributed reporting for this article.
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The Lelueaticn Comparcnt of The 4620905 00 Traek Tousidathn +

GOVERNMENT-FUNDED GATE INSTALLATIONS:
A RAILROAD PROFIT CENTER?

By: Dr. Harvey A. Levine, Director, Crossing to Safety®

With about $160 million of federal funds allocated for the installation of upgraded safety
devices at railroad grade crossings, and additional monies contributed by state
governments, probably about $180 million of public monies are used to finance gate
installations in an average year. State agencies award sole-source contracts to railroads
for gate installations, and based on my conversations with various distributors, I believe
that railroad charges are rarely scrutinized and/or audited. Thus, one can logically wonder
whether the installation of automated gates at grade crossings constitutes a railroad profit
center. Based on my analysis of several recent railroad invoices, the answer appears to be
in the affirmative.

The figures presented below summarize railroad charges for a gate installation:

1. Maternals

a. Drect $91.483

b. Fraight 3,660 $95.153
2. Labor

a. Diect 10.128

b. indirect

{1) Fringe benefis (48%) 4862

(2) Insurance [60%) 6077

{33 Travel, lodging, meals 4.761 25.824
3. Qutsxle Servies

a. Rental equipment 12,077

b. Hookups, engineering, pamis, stc. 4,620 16.697
4. General & Administratve {overhead)

a. 22.5% of Materials 20.586

b. 22.5% of Direct Labor 2,279 22.865
5. Fixed Fee {profi) 16,0564

Total $176,598
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Questions can be raised about the legitimacy of the invoiced expenses in each category
identified above, but some broad issues immediately come to the fore, particularly in that
the work performed in this instance was subcontracted by the railroad to a so-called
“third party.” In the first place, why is there a fixed fee of $16,054 — interpreted by me as
profit — when the work was contracted out, and more importantly, when government
monies funded 100 percent of a safety device at a crossing that is half owned by the
railroad? Second, why did the railroad charge an overhead (general & administrative)
expense of $22,865 when it didn’t actually experience these costs because of the gate
installation? Neither did the subcontractor. In the case of a government subsidy such as
full payment of a gate installation, the railroad should be compensated for its “out-of-
pocket” costs and nothing more. Stated another way, the only expenses that should be
recoverable to the railroad are the ones that would be “avoidable” if the automated gates
were not installed. Profit is a reward to investors for risk taking. In the case of gate
installations, railroad investors occur no financial risk.

Third, labor fringe charges equating to 48% of direct labor appear to be excessive in view
of the historic relationship between railroad labor rates and fringe benefits — and in this
particular case, especially in view of the fact that a railroad subcontractor does not have
to contribute to railroad retirement (and its relatively high payment) as does a railroad.
Fourth, the same question of excessiveness is applicable to the 60% insurance charge. Its
hard to believe that $6,077 is spent for employee liability insurance because of two weeks
worth of work in installing an automated gate. Fifth, why is the railroad - or its
subcontractor — renting equipment such as pick-up trucks and backhoes, when such
equipment is commonly used for gate installations? Wouldn’t it be far less expensive to
own dirt-moving equipment? And the two-week rentals are also highly questionable.
Sixth, a review of other railroad charges such as those listed above, reveals that 80 man-
hours of time are charged for a variety of railroad employees. Surely, each installation
doesn’t take the same amount of time. Also, included in the direct labor charges is time
for a bookkeeper and billing clerk. These are overhead expenses that would be incurred
even without the gate installation. And seventh, the $95,153 charges for materials may be
excessive in view of the long history of purchased materials and potentially available
used items. How much are the markups of the material suppliers? Are competitive bids
taken? Are the charges audited? Where are the controls?

Public (tax-payer) funding of gate installations does not preclude railroads from
expending their own monies on such ventures. But they do not — that is, unless such
expenditures are required for an economic venture such as a merger with, or acquisition
of, another railroad. In essence, with few exceptions, railroads allow the government to
pay the full cost of installing gates. At a minimum, the appropriate costs in such cases are
the railroads’ out-of-pocket (also known as “avoidable”) costs. Railroads do not
encounter investment risk in these cases as they invest no capital. Therefore it is folly to
allow them a return (profit} to something (investment) that is nowhere to be seen. It is
equally folly to allow railroads to recover overhead charges that they also do not
experience because of gate installations. And finally, it is folly not to audit railroad
charges for gate installations. Billed railroad expenses should be reasonable, legitimate,
and economical. Nothing less is in conflict with the public interest.
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Oversight Is Spotly on Rail-Crossing Safety Projects
By WALT BOGDANICH and JENNY NORDBERG

Published: February 18, 2005

When Missouri state auditors set out o learn if railroads were prudently spending government
money to install warning signals at grade crossings, they found more than a few problems.

According to audit reports from two years ago, one railroad, Kansas City Southern, had submitted
overcharges of nearly 100 percent, or almost $60,000, on one project. Another, BNSF Railway,
also had an overcharge of nearly 100 percent.

And that was not all. BNSF, formerly known as Burlington Northern and Santa Fe, overcharged to
a lesser degree on more than a dozen other signal projects, records show.

Missouri officials should not have been surprised. in 2000, Missouri asked BNSF to repay
$670,000 in overcharges on 43 earlier signal projects, all financed mostly by the Federal Highway
Administration. Another railroad had similar overcharges, state officials said.

When it comes to catching sizable overcharges in the federally financed lights-and-gates
program, Missouri stands out. Other states audit only a few signal projects - or none - even
though these construction contracts are almost always awarded to railroads without competitive
bids, according to public records and government officials.

The resuit, rail safety advocates say, is that signals often cost more than they should, which
means that fewer of these life-saving warning devices are installed.

Safety experts say warning lights and gates are a major reason why crossing deaths have
declined in recent years, though they did jump in 2004. Even so, most of the nation's 150,000 rail
crossings on public roads have no lights or gates. in all, nearly 900 people have died at crossings
that lack lights or gates since 2000.

Just this week, separate fatal accidents occurred at two crossings with no lights or gates in
Tangipahoa Parish in Louisiana; the first, on Sunday, killed one man and three children, while the
second crash killed two men yesterday. But while up to 700 crossings in Louisiana need warning
lights and gates, said Mark Lambert, a state transportation official, there is not enough federal
money to pay for them.

Louisiana has questioned railroad billings, and last year, auditors there found possibie
overcharges of more than 10 percent, about $1.1 million, though the actual recovery might drop
after settlement discussions.
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“If you are spending the public's money, you would rather see a competitive situation,” said
Steven L. Schooner, co-director of the Government Procurement Law Program at George
Washington University Law School.

The Federal Highway Administration agrees, but only up to a point. When building & road, the
agency calls competitive bidding “a basic fundamental principle of federal procurement law.” But
that does not hold for the lights-and-gates program, where federal highway officials have spent
$1.7 bilion since 1973 to make grade crossings safer.

"Bidding or no bidding, post-performance auditing, or at least some level of oversight, is
necessary to ensure proper stewardship of taxpayer funds,” Mr. Schooner said.

A spokesman for the highway administration, Brian Keeter, said that to make sure states "use
federal funds appropriately,” they are required to report on the progress of crossing projects and
whether they have helped fo reduce accidents.

But in written responses to questions, he did not specifically answer how the government could
ensure that those funds are used properly if many projects are not audited. Mr. Keeter also did
not provide the percentage of projects that are audited.

Federal rules do not require states, which administer the lights-and-gates program, to seek
competitive bids as long as railroads manage the projects. While states can seek bids from
private contractors if they run the projects themselves, they prefer to let railroads handle the work,
since they own the crossings and are obligated to maintain them.

"On the highway, we can do what we want," said Lamar McDavid, an auditor with the Alabama
Transportation Department. "But we're on private property, so we have to do what they want.”
Keith Golden of the Georgia Transportation Department added, "We don't have the power to
negotiate with them."

States said they do negotiate prices with railroads. In Tennessee, after a 17-year-old girl was
killed at a rail crossing in 1997, the state told CSX to install gates there. The railroad said it would
cost $122,000, nearly three times what the state thought was fair, according to state records.
CSX eventually agreed to do the work for half its original proposal. The upgrade was finished in
1999.

Today, a full set of lights and gates costs $80,000 to $200,000 or more, depending on the
crossing, state transportation officials said.

The federal government does not require states to audit every project. "States perform the day-to-
day oversight of this program and thus determine when or if audits occur,” said Doug Hecox, a
Federal Highway Administration spokesman.
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The Association of American Railroads, a trade group, said railroads did not make a profit on
lights and gates. And, the association added, "Taxpayers can be assured that they are getling the
best price possible because states conduct audits.”

But Ohio, for example, does no audits of signal projects at grade crossings, state officials said.

Officials in other states said they feared that some audits were becoming less reliable. Because
one major railroad - Norfolk Southern - is moving toward a paperless work environment, verifying
bills is becoming "nearly impossible," according to a joint audit in 2003 involving 10 states,
including New York. The rail association said its members are not violating federal reimbursement
rules.

Railroads said overcharges were simply unintentional mistakes, a statement not disputed by state
auditors. Kansas City Southern, for example, said its overbillings were generally smalt and due to
the complexity of different state contracts.

BNSF said Missouri's audit findings were the result of misunderstandings. And while the railroad
did not always agree with the state’s findings, BNSF said it reimbursed the state anyhow.

It is also true that two separate joint audits, representing 8 Eastern states in one group and 10 in
another, found only minimal overcharges by CSX and Norfolk Southern. But these joint audits
covered only a tiny percentage of projects, fewer than 10 projects in all from the participating
states. And those reviews are not done every year, records show. CSX, for example, has not
undergone a joint audit by the group of Eastern states since 2000, in part because auditors said
they did not expect to find significant problems.

An official with the federal Department of Transportation's inspector general said he was unaware
of any comprehensive investigation by his office of the federal lights-and-gates program. But
when the inspector generat followed up on a whistle-blower compiaint in the 1990's, investigators
found that CSX had knowingly padded its expenses. CSX agreed in 1995 to pay $5.9 million to
settle civil fraud accusations.

In addition to federal funds, state money is also used in signal programs. California, for example,
pays railroads for maintaining lights and gates at crossings after they are instalied. But when
state officials checked these billings, they found that railroads had submitted expenses for
maintaining signals at crossings that were closed, crossings with no warning signals, crossings
with no rail service, and crossings claimed by more than one railroad. As a result, California
officials rejected $346,492 in 2003.

Hiinois officials also use state money to pay railroads for upgrading rail crossings. But in a highly
critical report in November 2003, the lllinois auditor general found that even though state
transportation officials had said railroad bills "seemed unreasonably high," they still did not verify
charges for materials, labor or personnel expenses.
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Railroads, for example, submitted bills for trench-digging equipment that was rented for weeks -
even months - longer than necessary, the report found. State officials, the report added, do "not
assure the prescribed work is done, work is done on schedule or that expenditures for the project
are appropriate.” The projects sampled by the auditor general took nearly four years to complete.
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Attachment #5

Highway Agency Disavows Claims by Rail Safety Group
By WALT BOGDANICH and JENNY NORDBERG

Published: January 23, 2005

For years, a national railroad safety group with ties to the rail industry has promoted itself with an
impressive claim: its educational programs have saved thousands of lives by emphasizing the
role of motorists, not trains, in preventing grade-crossing accidents.

"The Federal Highway Administration credits Operation Lifesaver with preventing 10,000 deaths
and 40,000 injuries,” Gerri L. Hall, the group's executive director, said in a statement submitted to
Congress in 1998. In Congressional testimony, in interviews and on its Web page, Operation
Lifesaver has cited the highway administration as the basis for the claim that its primary message
- that drivers and pedestrians should pay closer attention at rail crossings - has helped save
thousands of lives.

The highway administration, however, insists that it has said no such thing.

According to the agency, an estimated 11,000 deaths have been prevented not because of
Operation Lifesaver but because of a federal program that poured billions of federal dollars into
improving safety at rail crossings, including installing warning lights and gates. Operation
Lifesaver has said little on the issue of lights and gates, which the railroads are required to keep
in working order.

Late last year, The New York Times asked the highway agency to validate Operation Lifesaver's
claim, which the safety group had provided to the newspaper for an article. The highway
administration’s spokesman, Brian C. Keeter, declined to be interviewed, but in a statement last
week he said that the federal agency had asked Operation Lifesaver, a recipient of at least $14
million in federal subsidies, to be more accurate in the future, and that the group had agreed "to
clarify its role in highway-rail grade-crossing safety.”

in its article on Operation Lifesaver, The Times reported that a former executive director of the
group, Leila Osina, said she was fired in 1995 for protesting what she described as the group's
pro-railroad slant. Operation Lifesaver encourages the police and judges to crack down on drivers
who do not obey traffic safety laws at crossings, but the group rarely criticizes railroads when they
fail to keep crossings safe.

Operation Lifesaver, a nonprofit association co-founded three decades ago by Union Pacific, has
denied having a pro-railroad agenda. The group has placed more non-railroad people on its
board since the mid-1990's, though 6 of the 10 voting members still represent the rail industry.
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Asked to comment on the highway administration’s statement, Ms. Hall, the group's executive
director, said it "has always been our understanding” that the agency had credited Operation
Lifesaver with being part of a broader effort to reduce fatalities at grade crossings.

Over the last decade, the highway administration has given the group at least $7 million to
support its work, which is widely praised by the police and community groups. But an agency
spokesman said the highway administration had "made no internal estimates on the number of
lives saved by Operation Lifesaver.”

Ms. Hall said she only recently learned of the highway agency's objection, even though, she
added, her group has been working with that agency for the last decade. The agency, she
pointed out, publicly corrected the record only after The Times's inquiry.

Another agency, the Federal Railroad Administration, has also given Operation Lifesaver more
than $7 million since 1887. Both the railroad administration and highway administration said any
future decisions about whether to give Operation Lifesaver money are up to Congress.

Ms. Hall of Operation Lifesaver said the group's claim that it has helped to save lives is also
backed by a university study of highway grade-crossing fatalities. She said Operation Lifesaver
"would never pretend” to be the sole reason for fewer deaths at crossings. The engineering and
law enforcement communities have also helped to reduce fatal accidents, Ms. Hall added.

But Vicky Moore, who runs a small rail-safety group in Ohio that focuses more on dangerous
crossings than driver behavior, said the highway administration's statement showed that
Operation Lifesaver had not been telling the truth "to our government, legislators and anyone who
would listen.”
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Brotherhood of Railroad Signalmen

917 Shenedoah Shores Road
Front Royal, VA 22630

Phone: (540) 622-6522
Fax: (540) 622-6532

W. Dan Pickett
International President

Walt A. Barrows
International Secretary-Treasurer

July 21, 2005

U.S. HOUSE OF REPRESENTATIVES
COMMITTEE ON TRANSPORTATION and INFRASTRUCTURE
SUBCOMMITTEE ON RATLROADS

HEARING ON RAILROAD GRADE CROSSING SAFETY ISSUES

TESTIMONY OF W. DAN PICKETT
INTERNATIONAL PRESIDENT
BROTHERHOOD OF RAILROAD SIGNALMEN

Good Morning. Mr. Chairman and members of the Committee. It is an honor for

me 1o testify before this committee again in order to address Railroad Grade Crossing

Safety Issues, a subject of great concern to this country and to all employees of the

nation’s railroads.

My name is Dan Pickett, and 1 am the International President for the Brotherhood

of Railroad Signalmen. The Brothethood of Railroad Signalmen (“BRS”), a labor

organization with headquarters at 917 Shenandoah Shores Road, Front Royal, Virginia,
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22630-6418, submits the following comments conceming railroad grade crossing safety
issues.

The BRS, founded in 1901, represents approximately 9,000 members working for
railroads across the United States and Canada. Signalmen install, maintain and repair the
signal systems that railroads utilize to direct train movements. Signalmen also install and
maintain the grade crossing signal systems used at highway-railroad intersections, which
play a vital role in ensuring the safety of highway travelers. Throughout our entire
existence, the BRS has dedicated itself to making the railroad workplace safer, not just
for rail workers, but also for the public at large.

Highway Grade Crossing Systems:

The nation’s highway grade crossings offer one of the most serious public safety
hazards on today's railroad system. Crossing accidents represent, by far, the greatest source
of fatal accidents in the railroad industry. Based on information from the FRA website from
2003, the past decade has seen a yearly average of 5,866 crossing accidents resulting in an
average of 2,326 injuries and 643 fatalities.

Approximately one-third of all highway-rail grade crossings have some type of
active warning devices, leaving nearly two-thirds of our nation's highway-rail grade
crossings with no active warning devices installed.

Both train and highway traffic has increased dramatically over the past decade.
Since 1985, Class 1 train miles increased 27 percent, while no less than five new commuter
rail systems began operation.

Resources such as Section 130 Federal funds are needed to install and upgrade

these active highway-rail grade crossing warning systems. It is unfortunate that the
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appropriations used to fund this safety program have been reduced. Obviously, funding for
Rail Highway Crossing Safety Programs such as Section 130 need to be increased so as to
provide adequate warning devices at all public crossings. It is an excellent program and
should be continued.

Before any discussion of Highway Rail Grade Crossing Safety, it should be noted
that the rail industry is moving more freight with less employees than at any time in the
history of railroading. This is a critical point that must be acknowledged. Through
mergers and railroad management’s never-ending quest to eliminate workers, railroad
staffing levels are at an all time low and continue to drop. Those railroad employees that
are left are working longer hours for many days at a time. A 12 to 16-hour day is not
unusual for a railroad worker and in many cases it is the norm. Railroads are abusing the
very asset that is their most important resource that secures their property day in and day
out.

When discussing highway rail grade crossing safety, it is important to understand
the major malfunctions of these systems: false activations and activation failures. False
activation means the activation of a highway-rail grade crossing warning system caused
by a condition that requires correction or repair of the grade crossing warning system.
(This failure indicates to the motorist that it is not safe to cross the railroad tracks when,
in fact, it is safe to do so.) Activation failure means the failure of an active highway-rail
grade crossing warning system to indicate the approach of a train at least 20 seconds prior
to the train's arrival at the crossing, or to indicate the presence of a train occupying the
crossing, unless the crossing is provided with an alternative means of active warning to

highway users of approaching trains. (This failure indicates to the motorist that it is safe
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to proceed across the railroad tracks when, in fact, it is not safe to do so.) Activation

failures are the more serious of the two.
Activation Failures Concern the FRA and BRS

Following three highway-rail grade crossing warning device activation failures
this year, the FRA and BRS have been trying to increase the awareness of possible
shortcomings of some crossing warning systems and training. The FRA has identified
three different issues on crossing warning device safety: manual cut-outs, fouling circuits,
and crossing design and testing integrity. Ensuring that crossing warning devices function

properly and provide adequate warning to the traveling public is one of the most

important jobs of Signalmen.

Design deficiencies and omissions are of particular concern, and BRS members
are more likely than any one else to discover these types of problems before there is an
accident or incident. Too often, design deficiencies and omissions do not become
apparent until after an accident or incident. On extremely rare occasions, a poorly
designed crossing waming system may fail to wam motorists of an approaching train.
Another example of a poor design, and much more common, is a crossing warning
system that activates unnecessarily. Warning systems that activate routinely without a
train movement over the crossing, or false activation, cause the crossing waming device
to lose credibility with the traveling public. This, in turn, develops a situation where

drivers and pedestrians often ignore warnings, credible or not.

A properly designed system can eliminate the need to use manual cut-outs and the

problems associated with fouling circuits in close proximity to a highway-rail grade
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crossing. Ofien a poorly designed system is the result of legacy technology. Numerous
crossing warning systems across the country still use equipment based on relay logic that
is rooted in outdated and obsolete technology. Many modern-day systems are basically
computers that provide inbound and outbound motion detection as well as train prediction

technology using speed, acceleration, and distance algorithms.

Throughout the history of highway rail grade crossing signal systexﬁs there have
always been changes in technology to provide protection to the traveling public. No more
so than today. DC relay grade crossing signal systems have been in place for over 100
years and are still in service across much of the country. The introduction of computers
and solid-state equipment has improved many aspects of how we detect the presence of
trains and warn the traveling public. Signalmen today not only have to leamn and know
the systems of the past but they must also acquire the knowledge that allows them to
work on the new systems, which are constantly in a state of flux due to the new revisions

and changes to the software contained in the solid-state systems.

It is important to note that both the “old” technology and the “new” systems
protect the traveling public with a high degree of accuracy and are very safe. However

both systems have their pluses and minuses, and neither is 100 percent perfect.

Reduction of Signal Personnel
In the Brotherhood of Railroad Signalmen we have seen a steady decline in
membership and as a matter of fact over the last five years, the railroads have cut over 12

percent of the signal jobs. Railroad hiring practices are not even keeping up with normal
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attrition, let alone preparing the wave of signal employees who will be retiring over the next
10-year period. In many cases, when a signal employee retires the railroads decide to abolish
that job, divide the territory, and increase the adjoining maintenance territories by equal
amounts. The amount of work has not declined only the amount of people that are lefl to
perform that work. The decline in signal jobs has a direct correlation to safety. Fewer signal
maintainers, the additional responsibility and longer hours make for dangerous conditions.
To further illustrate this point, during the past 10 years there has been a change on
how signal jobs are filled. There are two types of signal jobs: construction and maintenance.
Construction jobs consist of multiple Signalmen who travel across the railroad property
performing various construction tasks. The upside of these jobs are they are not subject to
call, and they work with other individuals. The downside is that you are away from your
family the majority of your time on those jobs, Maintenance jobs have a specific territory
with specific responsibilities. The main positive of maintenance jobs is that you usnally get
to sleep in your own bed every night. However, there are many negatives to maintenance
jobs. Signal Maintainers are subject to 24-hour call, usually work alone, and have a
multitude of responsibilities concerning compliance with a plethora of federal regulations.
Throughout the history of the BRS, the upside of being able to go home to your family
every night outweighed the negatives of maintenance jobs. It was not uncommon for a new
hire to work 10 or 20 years in a construction job before you could secure a maintenance job.
In general you had the most experienced Signalmen on the most difficult jobs and the least
experienced Signalmen on construction jobs where they were surrounded by other workers
and received critical guidance during the staft of their careers. In the past 10 years we have

seen a shift of that old paradigm. Due to the reductions in overall staffing levels, which
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brought lengthened territories and increased responsibilities, the more experienced
signalmen are opting to work in construction and the younger least experienced Signalmen
are being forced on to the most trying or difficult jobs. The less experience you have the
greater the possibility of making a mistake because you do not have the institutional
knowledge to draw on to aid you in emergency situations.

In the past, if anyone wanted to work on anything that affected the normal
function of the highway grade crossing signal systems, signal personnel would be
dispatched to establish the protection of the public and railroad employees at the
crossings affected; they would stay there to ensure that conditions did not change that
affected the safety of the public and the employees; and as the work was completed,
signal employees would test the highway grade crossing signal systems to ensure that
they functioned properly as they were restored to service.

Staffing levels have gotten so low, many railroads are trying to institute policies
or procedures that permit non-signal personnel to place shunts down on tracks or jumpers
around track work to supercede the intended functioning of the highway grade crossing
signal systems.

Railroads have tried to implement superficial “training” of non-signal personnel
to place a shunt on the track or a jumper around the rail where they are working to
supercede the intended functioning of the highway rail grade crossing signal systems.
This type of “training” is not the same as having a person properly trained to understand
the implications of his actions when a shunt or jumper hés been placed on the track. This
is a critical distinction. It is important to know if the system functions as intended over

the area where the non-signal employees have performed their work.
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It is imperative that the FRA Grade Crossing Signal System Safety Regulations
are complied with in every instance when non-signal personnel utilize a shunt or jumper
when performing work on the track. Signal Maintainers are responsible for the safety of
the traveling public at highway rail grade crossings.

It makes no sense in this time of heightened security and increased awareness for
highway rail grade crossing safety to use unqualified personnel to install wires and make
decisions concerning crossing warning signal system safety that they are neither trained
for nor understand the implications of all of their actions.

The inability to perform adequate testing and the failure to comply with mininrum
federal regulations have contributed, if not caused, many recent railroad accidents. In
their never ending zeal to focus on the financial bottom line, railroads have allowed
staffing levels to fall below the minimum needed to perform basic safety functions.

Training and Education:

When ensuring safety at highway rail grade crossings, training and education is
another key preventive measure that needs to be considered. As cited in the examples
earlier, less experienced signal employees are working some of the most difficult and
demanding jobs. In most cases, the training period for an Assistant Signalman is two years
of on-the-job training coupled with eight weeks of training, comprised of two-week
intervals every six months. It takes approximately two years to graduate to the class of
Signalman.

The railroads are utilizing signal employees who have not completed the minimum
two-year training required to achieve the class of Signalman. Due to the technological

advances in highway rail grade crossing signal systems, advanced training is also necessary
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to stay abreast of the changes in the field. The BRS has had an Advanced Training
Agreement with the Class I railroads in effect for over 10 years. The reason the Advanced
Training Agreement was negotiated at the national level was to ensure that signal
employees would continue to improve the skills of the professional men and women that
install and maintain safety systems for the rail industry. This is an area that will improve
safety. The BRS continues to work to implement training provisions, which were agreed to
by the industry — but to date have not been implemented on many of our nation's railroads.
Four Quadrant Gates:

Any discussion of highway rail grade crossing safety would not be complete
without addressing the utilization of four-quadrant gates. The BRS has recommended that
four quadrant gates be implemented at crossings in the United States to prevent accidents
and reduce the severity of accidents that do occur. We have made this recommendation to
the National Transportation Safety Board (NTSB), the Federal Railroad Administration
(FRA) and the Department of Transportation (DOT). The BRS recommends the installation
of an active grade crossing waming device, which incorporates a four quadrant gate
arrangement. Four quadrant gates can be operated by the same control systems that are
used to operate two gates.

The BRS believes that four quadrant gates offer an immediate, near term solution
to the problem of providing grade crossing safety on all rail lines. By “sealing” the
crossing, they provide a safe yet effective barrier across all possible lanes of highway
travel. Four-quadrant gates are extremely effective in keeping vehicles off of highway-
rail crossings. Studies have shown that the operators of cars and trucks are reluctant to go

through a gate and damage their vehicles.
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Four-quadrant gates differ from conventional gate-protected crossings in that the
four-quadrant gate places a physical barrier across all lanes of traffic; thus, both the
traffic lanes entering the crossing as well as the traffic lanes exiting the crossing are
blocked by the gates. This eliminates the problem of impatient drivers attempting to drive
around the lowered gates, a problem that frequently occurs with conventional two-
quadrant gate systems.

Installation and maintenance costs of four-quadrant gates are just a fraction more
than the costs associated with conventional two-quadrant gate systems. The only
modification required is the installation of two additional gate mechanisms and a timing
device that would allow vehicles to exit the crossing before lowering the gates across the
traffic exit lanes.

In recent years the North Carolina Department of Transportation (NCDOT) and
Norfolk Southern (NS) embarked in a test program called the “Sealed Corridor” project.
NCDOT has reported that the four quadrant gates reduced vehicular crossing violations
by 86 percent. This same study showed that when using four quadrant gates in
conjunction with median barriers, it reduced vehicular crossing violations by 98 percent.

Much is made about the issue of “trapping” an errant motorist on the crossing
between the entry and exit gates. A representative of NCDOT stated that its research,
“has shown very few cases of trapping. We have found that such violations have been
committed by aggressive drivers that make up a small portion of the traveling public. One
interesting characteristic of these aggressive drivers is their ability to ‘take care of
themselves’ and stay out of harms way. Trapping is a minor concern, considering the

incidents and fatalities that occurred prior to the installation of four-quadrant gates.” If
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further research shows that “trapping” is a problem, motor vehicle detection systems
could be installed within the crossing to elirninate this problem.

Because of the inherent safety value, the Brotherhood of Railroad Signalmen
believes that four-quadrant gates should be considered as a minimum standard for all
current rail projects where grade crossing warning systems are installed.

The cost of installing four-quadrant gates at a passive crossing (where there is
nothing more than cross bucks) is approximately $150,000.

The safety benefits that could derive from adopting four-quadrant gates as a
standard in this country would be tremendous. While crossing safety has been improved
over the last five years, the time has come to take another step forward and improve
grade crossing safety to the next level.

Nationwide Telephone Notification System:

The incorporation of a nationwide telephone notification system would greatly
improve safety for our nation's grade crossing signal systems. The BRS has long
recommended that a nationwide telephone reporting system such as a 1-800 system, be
developed to allow members of the public to report crossing signal malfunctions. The FRA
has made this a recommendation; it is not presently required by regulation. As such, while
many Class I railroads have voluntarily implemented some type of 1-800 notification
system, most Class I, Class 111, and short line railroads have not.

We need to provide funding for the infrastructure to ensure that these systems are

implemented and that we can therefore reap the much needed safety benefits.
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Conclusion

There is much to accomplish to make the nation’s highway rail grade crossing
safer for communities, the traveling public and for the employees. By focusing on
improved infrastructure, proper staffing, and adequate training improved highway rail
grade crossing can become a reality. Experience also teaches us that it is Congress that
must provide the leadership to make safety a reality. I hope we can work together to see
that improved safety practices become a reality.

On behalf of rail labor, 1 appreciate this opportunity to testify before the

Committee. At this time I would be more than pleased to answer any questions.

Respectfully submitted,

) S oA

‘W. Dan Pickett
International President

¢:\Comments on Highway Rait Grade Crossing Safety for 7-21-05 Congressional Testimony
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Good morning, Chairman LaTourette and Members of the Subcommittee. Thank
you for the opportunity to testify before you today on behalf of the National
Transportation Safety Board (NTSB) on railroad grade crossing safety issues.

Grade crossing accidents are tragic events and we appreciate the serious attention
that this Subcommittee is devoting to this important safety issue. I appreciate the
opportunity to discuss the Safety Board’s findings on train whistle audibility and passive
grade crossing safety, and to briefly update you on the positive train control safety issue.

Train Whistle Audibility

The NTSB has long been interested in the adequacy of a train’s audible warning
system to alert motorists to the train’s presence at grade crossings. We have examined
this issue in a variety of accidents and note that while train horns can be effective, they
can also fail to communicate the intended warning.

The sound of a train horn is effective as a warning only if the driver recognizes it
as a train horn and takes appropriate action. This recognition is affected by the noise
levels inside the vehicle (defrosters, air conditioners, wipers, radios, etc.). It can also be
affected by soundproofing designed to cut down on engine, transmission, road and
exterior traffic noise. The impaired hearing of the vehicle operator can also worsen the
issue.

We first voiced our concern 37 years ago in a 1968 accident report involving nine
fatalities in 2 station wagon at a grade crossing in Sacramento, California. The Safety
Board concluded that the audible warning system was “spotty and defective” and
recommended that the Federal Highway Administration study whether train horns and
other external audible warning devices could be heard inside motor vehicles.
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In 1986,the Safety Board conducted a study of passenger/commuter train and
motor vehicle collisions at grade crossings and found that in 27 of the 75 incidents
investigated, the occupants of the automobiles, pickup trucks, heavy trucks and other
vehicles could not hear the audible warning system of the train, indicating that this
audible warning system was inadequate as a primary warning system. In that study, the
Safety Board concluded that train horns should be improved to better address the
audibility concemn.

The NTSB has been particularly concerned with the potential for grade crossing
accidents involving school buses and the sound dampening characteristics of such
vehicles. ‘We have investigated two school bus accidents of special note—one in Fox
River Grove, Illinois (October 25, 1995), and another in Conasauga, Tennessee (March
28, 2000). Audibility tests conducted in conjunction with these two accidents helped
frame the nature of the problem. Research has shown that detecting a sound will not lead
to appropriate action unless the sound is identified or has reached the alerting level. If a
sound is to be identified, the warning signal must be 3 to 8 decibels (dB) above the
threshold of detection; if a sound is to reach the alerting level, the warning signal must be
approximately 10 decibels above the ambient noise.

In the Fox River Grove accident, our tests indicated that the train was only about
100 feet or 1.1 seconds from impact when the train hom sound exceeded the ambient
noise levels at the driver’s seat by 3 to 5 dB. In the Conasauga accident, the Safety Board
concluded that the driver had difficulty detecting the train horn at all, and was probably
unaware of the presence of the train. In both accidents, the train horns functioned
properly and were sounded well in advance of the crossings and up to the crossings. In
each case, the doors and windows of the buses were closed, radios were playing and the
bus ceilings were at least partly covered with sound attenuating panels. The panels are
capable of reducing sound as much as 25 dB in a bus when compared to a bus without
attenuating panels.

For school buses at least, the states generally mandate concerted driver efforts to
hear the horns of oncoming trains by requiring doors and windows to be opened and
radios turned off. When such efforts are made, train homs can be heard. Since
automobile drivers are unlikely to make such efforts, the effectiveness of a train horn as a
warning device for them is problematic.

To address this point, the Safety Board conducted a study in July 1998 on safety
at passive grade crossings. As a part of this study, the Safety Board tested the audibility
of a train’s horn within 13 passenger and emergency vehicles representing the current
generation of highway vehicles. The vehicles included truck tractors, a school bus, a
motor coach, a fire engine, an ambulance, pickup trucks and passenger cars. The tests
used a three-chime hom mounted on a locomotive that was 100 feet from the test
vehicles. At this distance, the sound of the hom, when measured outside the test
vehicles, was 96 dB.
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The Safety Board also tested the audibility of the train horn within vehicles when
the windows were closed and the engines were idling. The sound of the train homn ranged
from 25 dB above to 2 dB below the ambient sound level. In 5 of the 13 vehicles tested,
the sound of the horn was not 10 dB above the level of the ambient noise, thus not loud
enough to alert the drivers.

Further, when the fans were running on these vehicles with the windows closed
and the engines idling, the horn’s sound ranged from 8 dB above to 11 dB below the level
of ambient sound. The horn was not audible at all in seven of the test vehicles; and in all
the other vehicles, the sound of the horn was less than 10 dB above the level of the
ambient sound. Nevertheless, the train horn is an important part of grade crossing safety;,
it should be sounded unless other actions are taken that act as an effective substitute at
crossings.

In a effort to find such effective substitutes, the Safety Board issued a
recommendation.in its 1998 study to the U.S. Department of Transportation (DOT) to
“develop and implement a field test program for in-vehicle safety and advisory waming
systems, variable message signs, and other active devices; then ensure that the private
entities who are developing advanced technology applications modify those applications
as appropriate for use at passive grade crossings. Following the modifications, take
action to implement use of the advanced technology applications” (Safety
Recommendation I-98-1).

In the Safety Board’s opinion, the technologies described in the recommendation,
particularly in-vehicle warning systems, can help enhance safety at passive grade
crossings. Such in-vehicle warmning systems are a potential solution to the audibility
problem that drivers encounter.

An in-vehicle warning system receives information about an approaching train
either from the train itself or through the infrastructure and provides an auditory and
visual warning inside the vehicle to the driver. The U.S. DOT has sponsored testing of
several intelligent transportation systems (ITS) projects to improve safety at grade
crossing. This testing has included projects in six states (Minnesota, New York, Illinois,
Maryland, California and Texas) involving in-vehicle safety andfor advisory waming
systems. Work is ongoing and our safety recommendation (I-98-1) is classified “Open--
Acceptable Response.” The potential for ITS improvements in grade crossing safety is
promising. We have seen the carnage associated with accidents, especially school bus
accidents. Had the Fox River Grove and Conasauga school buses been equipped with in-
vehicle warning systems, both accidents may have been prevented and the lives of 10
children saved.

Passive Grade Crossings
The Safety Board’s 1998 safety study on passive grade crossings made a number

of recommendations to improve safety on the almost 97,000 passive grade crossings in
the United States. When the study was made, there were approximately 4,000 accidents
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at grade crossings, of which more than half occurred at passive grade crossings even
though there was generally less highway traffic at these passive crossings. Those
numbers have improved somewhat since the study was done, but the accidents and
fatalities still occur at unacceptable levels.

The cost to eliminate or upgrade passive grade crossings is very high. According
to the General Accountability Office, the average cost of adding lights and gates in 1995
was $150,000 per grade crossing, making the total cost to upgrade the almost 97,000
passive crossings on public roadways more than $14 billion. However, even expensive
gates and lights do not completely eliminate the hazards at crossings. The ultimate
solution from a safety standpoint would be the construction of bridges or underpasses that
eliminate grade crossings which can cost $3 million per crossing (in 1995 dollars).

Therefore, because of the large number of passive grade crossings, the high
percentage of fatalities that occur at passive grade crossings and the cost to eliminate or
upgrade passive grade crossings, the Safety Board investigated 60 grade crossing
accidents to identify some of the common causes for accidents at passive grade crossings
and to identify less costly remedies to improve safety at passive crossings.

In conjunction with this study, the Safety Board convened a 2-day public forum in
Jacksonville, Florida, in May 1997 to gather information about issues affecting safety at
passive grade crossings. Witnesses included experts from the railroad industry; law
enforcement; research groups; Operation Lifesaver; and Federal, State and local
government agencies. In addition, representatives from Canada and Italy discussed
passive grade crossing issues and experiences in their countries.

Based on the results of the Safety Board's accident investigations and the
information gathered at the public forum, the Board identified and made
recommendations on the adequacy of existing warning systems to alert the driver to the
presence of a passive crossing and an oncoming train; roadway and track conditions that
affect a driver's ability to detect the presence of an oncoming train; behavioral factors that
affect a driver's ability to detect the presence of an oncoming train; the adequacy of
existing driver education material regarding the dangers of passive grade crossings and
driver actions required; the need for a systematic and uniform approach to passive grade
crossing safety; and the need for improved signage at private passive crossings. V

Specifically the Board recommended that the U.S. DOT fund and the States install
STOP and STOP AHEAD signs at passive grade crossings. This recommendation was
issued as an intermediate measure, recognizing the cost of safer solutions that included
grade separation and/or the installation of active grade crossing warning devices. The
Board also recognized that in some cases an engineering analysis might be necessary to
determine if a stop sign would reduce the level of safety.

By placing a stop sign at a passive crossing, a clear, unambiguous message is sent
to the driver so that the driver knows both where the crossing is and what action must be
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taken. The actions required by the stop sign are well understood by drivers and drivers
stopped at a crossing have more time in which to detect an approaching train.

Additional studies support the Board’s conclusion that the traditional
CROSSBUCK sign at passive grade crossings is inadequate. For example, a 1993 study
conducted at Federal Highway Administration’s Tumer-Fairbanks Highway Research
Center (FHWA-RD-93-153) revealed that the CROSSBUCK sign’s familiar “X” shape
was one of the most widely recognized traffic control sign shapes in the United States.
However, to the vast majority of road users it means the presence of a highway-rail
crossing but it does not mean that they should yield the right of way to an approaching
train.  In other words, the CROSSBUCK sign fails to convey a clear, concise, behavior-
directing message to the road user. The legend “RAILROAD CROSSING” explains
what it is and where it is, but fails to adequately convey to the road user what they are
supposed to do with that message.

A report by a U.S. DOT Technical Working Group issued in 2002, Guidance on
Traffic Control Devices at Highway-Rail Grade Crossings, further underscored the need
“,..to convey a clear, concise, and easily understood message to the driver...[to] facilitate
education and enforcement” at passive highway-rail crossings.

In response to the Board’s safety recommendation, two organizations have come
up with a compromise solution, which combines the CROSSBUCK sign with either a
STOP or a YIELD sign.

The National Cooperative Highway Research Program issued Report number 470,
Traffic-Control Devices for Passive Railroad-Highway Grade Crossings, in 2002 that
recommends either a STOP or YIELD sign be displayed in conjunction with the
CROSSBUCK sign, preferably on the same signpost, at all passive public highway-rail
grade crossings. The National Cooperative Highway Research Program is administered
by the Transportation Research Board and conducts research in acute problem areas that
affect highway planning, design, construction, operation, and maintenance nationwide.

More importantly, this compromise has been adopted by the National Committee
on Uniform Traffic Control Devices (National Committee). This -group maintains the
Manual on Uniform Traffic Control Devices (MUTCD) published by FHWA. The
MUTCD is the publication used by all traffic control professionals that specifies the use
of all traffic control devices in the U.S. The National Committee has recommended that
the MUTCD be revised to require the use of the combination of the CROSSBUCK and a
YIELD or a STOP sign at all passive grade crossings. If adopted by FHWA, this
guidance will be incorporated into the next publication of the MUTCD in 2008. A draft
of this guidance is being circulated and FHWA is considering issuing interim guidance
on this issue to the States in order to implement this change before the 2008 publication
date.
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The STOP sign with the CROSSBUCK sign would be used where a traffic
engineering study showed a need for all vehicles to stop due to sight distance restrictions
or other characteristics of the crossing and the roadway approach to the crossing.

This is a positive step and I look forward to seeing the final guidance put forth by
FHWA. .

Positive Train Control

Finally, I wish to thank the Chairman and the Subcommittee for its interest in
positive train control and for holding a hearing on this important safety issue carlier this
year (April 28, 2005). The development and implementation of positive train control
systems for main line tracks, especially where commuter and intercity passenger railroads
operate, continues to be on the Safety Board’s list of Most Wanted Transportation Safety
Improvements (Safety Recommendation R-01-6).

Last week (July 10, 2005), the Safety Board launched a team to investigate the
cause of a head-on collision between two Canadian National Railway Company freight
trains in Anding, Mississippi that killed four crewmembers. Although this accident is
still under investigation, the lack of a positive train control system is a safety issue that
we will again examine.

In fact, the Safety Board is just finishing the investigation of an Amtrak accident
that occurred on this same route on April 6, 2004, about 15 miles away. Although the
Amirak accident involves track related safety issues, the risk of collisions between
passenger trains and freight trains on shared routes continues to be of high concern to the
Safety Board. The NTSB will deliberate on the Amtrak accident investigation draft
report next week—July 26. :

Thank you again for the opportunity to testify, and I am available to answer any
questions.
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Chairman LaTourette, Ranking Member Brown, and members of the Commuttee, 1 am pleased to
have the opportunity today to come before you and discuss highway/railroad at-grade crossmg safety
Issues.

My name 1s Paul Worley, and I am Assistant Director for Engmeering & Safety with the North
Carolina Department of Transportation’s Rail Division. I serve as a co-chair of the American
Association of State Highway and Transportation Officials (AASHTO) Standing Commuttee on Rail
Transportation Safety Task Force and am representing AASHTO at this hearing today 1 also serve as
a state representative on the Railroad Safety Advisory Commuttee, the National Commuttee on
Uniform Traffic Control Devices Railroad and Light Rail Transit Highway Grade Crossings
Techmcal Commuttee and have also served on numerous task forces, commttees and working groups
mvolving Federal Highway Admumstration (FHWA), Federal Railroad Admuustration (FRA) and
the development of policy pertaming to mghway-railroad at-grade crossing safety

AASHTO, through 1ts Standing Commuttee on Rail Transportation, and 1ts member state departments
of transportation remams committed to improving highway-railroad at-grade crossing safety as part
of an overall mission to promote the utilization of the rail mode as an important and efficient part of
the nation’s freight transportation system and mvestment 1 a national mtercity rail passenger system.
It 1s understood by both the public and private sectors that crossing safety 1s a critical component of
any plans to improve our national rail system, and 1t remains one area where the rail mode 1s most
vulnerable.

In AASHTO’s Intercity Passenger Rail Transportation report, 1t 1s noted that rail corridor
mprovements to create higher-speed and more efficient rail passenger corndors will require
separation of nghway and railroad traffic through crossing consolidation and elimmation, the
construction of grade separations and the use of new technology and enhanced devices to raise the
level of safety protection at crossings that cannot be closed or grade separated.

AtNCDOT, we believe that highway/railroad at-grade crossmg safety 1s a erttical component of our
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comprehenstve proactive rail effort underway m the areas of freight and passenger operations. Under
agreement with Amtrak, we operate 2 daily passenger tramns. One tram 1s operated with equipment
owned by the State. To date, our Department has completed approximatety $30 million in speed and
capacity improvements on our core passenger corridor between Raleigh and Charlotte. We also play
a lead role 1n coordinating high-speed rail activities among the southeastern states along the
Federally designated Southeast Corridor.

On our Sealed Corridor project, which was the first of 1ts kind 1 the United States, we took a
cornidor approach to the testing of new technologies. The Sealed Corridor 1s a jomt effort of the
North Carolina Department of Transportation and Norfolk Southern Corporation. This cornidor
approach 1s n the spirit of USDOT’s Rail-Highway Crossing Action Plan, and was funded through a
partnership with the FRA and the FHWA. Federal dollars for safety research and development were
supplemented with State matching funds and m-kind services from Norfolk Southern. While
providing the majonty of the funding, USDOT empowered states and the railroad industry to think
“outside the box” and develop solutions that enhance the existing warnmg devices at crossings and
follow through with mnnovative, clear-minded approaches.

Norfolk Southern’s mam line between Greensboro and Charlotte over the North Carolina Railroad, 1s
host to high levels of freight traffic, with daily intermodal, unit and mixed merchandise trams
connecting the mdustrial northeast to the heart of the south. In addition, six passenger tramns use this
route daily Before the Sealed Cormndor was implemented, this route had a high rate of crossmng
meidents due to the ever-growing highway traffic n the urban areas along the cornidor that crosses
the tracks at numerous at-grade crossings. From 1987-1999, 125 mcidents, mvolving 56 mjunes and
31 fatalities occurred on this corridor.

In 1992, USDOT identified the Raleigh-Greensboro-Charlotte route as one of five nationally
designated corridors for State high-speed rail development efforts. Programs authorized under
ISTEA and the Next Generation High-Speed Rail contamned m TEA-21 provided over $12 million for
safety improvements at 267 public and private crossings along the 173-mile cornidor.

Thus funding was 1mutially used by the North Carolina Department of Transportation and Norfolk
Southern to conduct a series of tests that were video monitored.

For twenty weeks, baseline data was collected at the test crossing. Median separators were then
mstalled, followed by 4 quadrant gates, and then finally, 4 quadrant gates with median separators.
Using each of these barrier enhancements, the number of gate runming meidents was significantly
reduced. For example, median separators reduced violations by 77%, 4 quadrant gates reduced
violations by 86% and 4 quadrant gates with median separators reduced violations by 98%.

A test second location was chosen to test the effectiveness of a longer gate arm, which resulted m an
84% reduction m violations over the baseline which was also gathered at this location for 20 weeks.

During the test phase of this project, we recorded and viewed over 4,600 actual video events at three
different crossings (57 hours), mcluding over 1,831 violations by motorists - commercial, public, and
private. What 1s most shocking about the overall data gathered 1s that 42 % of motorists waited zero
seconds before violating gates — with no mtention of stopping at all!
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Considermg the success of the tests, 1t was then decided to expand the project to demonstrate these
various barrier devices at crossings on a corridor basis between Raleigh and Charlotte, thus “Sealing
the Corridor” from violations. Implementation of this comprehensive cornidor approach included
evaluation of each public crossing to determme the appropriate treatments, which mclude:
¢ Closure and Consolidation of redundant and/or unsafe crossings
Median Separators
Longer Gate Arms
4 Quadrant Gates
4 Quadrant Gates with Medians
Grade Separations
Special Signage
Intelligent Signal Monitormg

. 8 & & & % ¢

In 2001, we 1mutiated the Private Crossing Safety Imtiative phase of Sealed Corndor with a study of
the 46 remaming private vehicular access crossings on the corridor between Raleigh and Charlotte.
Those crossings that are not provided alternate access and closed will be treated with flashers and
longer gate arms, STOP and private crossing signs, and manually locking gates. This project 1s
currently underway

To date, we have closed 64 public and private crossmngs on this corridor, and Federal safety funding
and program flexibility has been essential to this effort.

In May 2002, 1n response to a request accompanying the 2001 USDOT Appropriations Act (Senate
Report 107-38), a study was conducted by USDOT to document the benefits of the Sealed Corridor
mtiative and the improvements completed at highway-rail grade crossings from March 1995 through
September 2000 m terms of “Lives Saved.” The analysis concluded that five lives were saved during
the study pertod and that this positive benefit of the Sealed Corndor improvements will grow as
vehicle volume, tramn frequency and tramn speeds mcrease. USDOT has begun the process to update
this study to validate the benefits of the additional crossings treated smce 2000. Using a video
system that has been mstalled on the locomotive that pulls our daily passenger tram over the corndor,
we can monitor conditions daily and are currently reviewing that data as part of a consortium with
Norfolk Southern and FRA.

Research and development opportunities, such as FRA’s Next Generation High Speed Rail program
provided the funding for these imtiatives, and was thus critical to the success of these mnovative rail
safety mitiatives. Considening the benefits recerved through the mvestment from this program, we
believe that the Next Generation High Speed Rail program should be funded and continued.

Other states, mcluding Illinois, Flonda, and Califorma have made great strides towards improving at-
grade crossing safety by usig enhanced devices, such as four-quadrant gates and median separators.

These enhanced devices, have enabled us to improve safety by preventing violators or gate runners.
We now have the tools to “raise the bar” for safety and decrease the number of crashes, mjuries, and
fatalities. We understand the 1ssues surrounding the desires of local governments for quiet zones, and
realize this 1s now a Federal law and regulation as governed by FRA’s Locomotive Horn Rule.
However, we must respectfully express our concerns with these proven safety enhancements now



223

Testimony of Paul C. Worley, NCDOT

Commuttee on Transportation & Infrastructure Railroads Subcommttee
United States House of Representatives

July 21, 2005

Page 4 of 6

being used to mitigate tram horns as a quality of life 1ssue rather than mcreasing the safety protection
at crossings where horns also sound. Once you’ve figured out how to “raise the bar,” for safety we
should keep 1t there and strive for the next step to make crossings even safer.

As a state level manager, 1 know that as positive as our Sealed Cornidor experience has been, there
still are 1ssues to be addressed. Our ability to treat at-grade crossings has been limited solely to
public crossings except those covered under the Next Generation High Speed Rail grant located on
the Federally-designated corridor. Generally, the North Carolina Department of Transportation 1s not
authorized to make improvements at private crossimgs. There are also limitations to our State’s
authonity at municipal-system crossings. The North Carolina Department of Transportation has
closed over 100 crossings statewide since 1992 when FRA suggested a 25% closure goal. While we
have more on the way, crossing closure is never easy Public and political opposition can create
difficulties in mecting safety goals.

We know that crossing consolidation and elimimation 1s one of the most cost-effective treatments
when 1t comes to highway-rail at-grade crossing safety and have enjoyed success n collaborating
with railroads and local governments mn this endeavor. The safest crossing 1s one that 1s not there.
Elimmation of crossmgs can save capital mvestment by the local road authority and perpetual
maintenance mvestments by the railroad while rerouting traffic efficiently and safely over an
alternate at-grade crossing that s safer or a grade separation of the railroad.

With this i mind, AASHTO has a standing policy resolution supporting the contmued dedicated
funding of the Section 130 Federal Highway-Rail Grade Crossing Safety Improvement Program.
This resolution also supports updating the mcentive payment for closimg crossings contamned mn
subsection (b) of the Section 130 program from $7,500 to up to 25% of the estimated cost of
proposed signalization. Some signalization projects routimely cost i the area of $150,000. Our Class
1 railroads are a willing partner m participating closure incentive payments m lieu of signalization.

We would also like to see our Federal partners at FHWA and FRA take a position to strongly support
at-grade crossing consolidation and elimmation as a safety alternative where planning and
engineering evaluations have shown this to be an effective safety alternative without placing due
hardship — not inconvenience — on a community Also, fewer at-grade crossings means less access to
the tracks and thus, a more secure railroad for the transport of people and goods. As we well know,
the security of our homeland’s mfrastructure 1s paramount, and the Metrolink crash earlier this year
m Glendale, Califorma demonstrated what impact a vehicle entering the corndor could have on our
rail transportation system.

Speaking of the Federal Highway-Rail Grade Crossig Improvement Program, or Section 130, this
has been a most effective transportation safety mvestment across our country Since the Highway
Safety Act of 1973 created and funded the program, USDOT estimates that the annual grade crossing
accident rate has been reduced by over 48 percent since 1994, and has prevented over 10,500
fatalities and 51,000 nonfatal myuries smce 1974. It 1s estimated that the benefit-cost ratio of the
Section 130 program 1s approximately 2:1, or $2 of net benefits for every $1 expended. Also
consider that a 1991 FHWA study places the total cost to society of an at-grade crossing fatality at
$2.78 million.
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All those numbers being said, this program just makes good business sense. The elimmation of
highway/railroad crashes, not only saves lives, bodily myury, and property damage, 1t keeps our
railroads and highways moving.

In the AASHTO Freight-Rail Bottom Line Report, grade crossings are recognized as both a safety
and capacity 1ssue. While we are aware of the safety 1ssues that are mvolved with mmghway-rail at-
grade crossings, 1t should also be noted that multiple at-grade crossings i one area can linmt a
railroad to mmimal speeds. This can cause trams to be delayed or stacked behind one another. The
mpacts of delays m train schedules can felt up and down key rail freight corridors n our country
Traim delay and velocity 1ssues are not just isolated to the rail industry; they impact all businesses
and ndustries that rely on rail to ship their materials and products. This considers the growth of rail
and highway traffic across the country, especially 1 urban areas.

North Carolina, Ohio and other states have taken advantage of the flexibility of Federal optional
safety funds over the designated amounts contamed m Section 130. In addition to the more
traditional approach of using funds for new signal devices at crossings, we are directing these
funding sources to corridor projects, including closures as 1dentified in comprehensive engineering
studies, the rehabilitation and replacement of obsoletc warming devices, and the signalization of
crossings on passenger and high-density freight routes.

Through our Board of Transportation, North Carolina has also taken steps to change policies and
guidelines regarding highway/railroad intersections. This includes prohibiting new at-grade
crossmgs on designated lgh speed routes, strongly discouragmg crossings on other high-density and
passenger rail corridors, encouraging the closure and consolidation of crossings on railroads
statewide, and adopting gwidelines for when grade separated crossings should be built.

Also, 1f we are to develop rail passenger and high-density freight corridors, we must build more
grade-separated crossings. There 1s no dedicated funding to undertake such projects, so they must
compete with other statewide highway and transportation priorities. The State of Ohio’s 10-year
Railroad Grade Separation Program, which will provide funding for 30 grade separation projects m
that state, includes matching funds 1n partnership with railroads and local governments. This 1s a
good model that could be applied nationally on the Federal level and should be given consideration.

All this bemng said, we know that there 1s still much to do. We must continue our efforts to find more
efficient and effective ways to improve crossings for all drivers, including our growing older
population. Also, AASHTO continues to support education and enforcement efforts like Operation
Lifesaver m all therr work to promote crossing safety While we can enhance the existing warning
devices at crossings, 1t 1s still the responsibility of the motorist to adhere to laws and good driving
practices and always expect a train.

Mr. Chairman, I appreciate the opportunity to provide testimony on these issues. I ask for the
contmued support of the Subcommuttee as we pursue this work, and I agam offer our assistance as
the Subcommuttee considers important railroad safety 1ssues. Thank you.
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For more mformation on NCDOT rail safety imtiatives, visit our web site at:
htp. Swww. bytram.org

or contact:
Paul C. Worley, CPM
Assistant Director for Engineering & Safety
NC Department of Transportation Rail Division
1556 MSC

Raleigh, NC 27699-1556
Phone: (919) 715-8740

pworlev@dot.state ne.us

AASHTO- SCORT web site:
hitp /ffrerght transportation.org/rail_index hvml
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STATEMENT OF HONORABLE DON YOUNG
RAIL SUBCOMMITEE HEARING
RAILROAD GRADE CROSSING SAFETY ISSUES
July 21, 2005

THANK YOU, CHAIRMAN LATOURETTE. 1
COMMEND YOU ON THIS TIMELY HEARING TO
EXPLORE THE PROGRESS WE HAVE MADE IN
MAKING OUR RAIL TRANSPORTATION SYSTEM

SAFER.

RAILROAD GRADE CROSSINGS ARE
GETTING SAFER EVERY YEAR. OVER THE
PAST TEN YEARS, THE NUMBER OF ANNUAL
GRADE CROSSING FATALITIES HAS DECLINED

BY FORTY SIX PERCENT.
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THIS MAJOR IMPROVEMENT IN SAFETY IS
DUE TO THE DILIGENT EFFORTS OF THE
FEDERAL RAILROAD ADMINISTRATION, THE
ASSOCIATION OF AMERICAN RAILROADS AND

GROUPS LIKE OPERATION LIFESAVER.

LAST YEAR, THERE WERE ONLY THREE
HUNDRED FIFTY EIGHT (358) GRADE CROSSING
FATALITIES NATIONWIDE. FROM AN
HISTORICAL PERSPECTIVE THAT MAY SEEM
LIKE A LOW NUMBER, BUT EVEN A SINGLE
GRADE CROSSING FATALITY IS ONE TOO

MANY.
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I URGE THE DEPARTMENT OF
TANSPORTATION, THE RAIL INDUSTRY AND
OPERATION LIFESAVER TO REDOUBLE THEIR
EFFORTS AND BUILD ON THEIR PAST SUCCESS.
WE HAVE MADE GREAT STRIDES AND SAVED
MANY LIVES, BUT THERE IS STILL PROGRESS

TO BE MADE.

I VIEW TODAY’S HEARING AS A REAL
EDUCATIONAL OPPORTUNITY FOR THE
MEMBERS OF THE SUBCOMMITTEE TO VIEW

THE STATE OF GRADE CROSSING SAFETY.
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IN PARTICULAR, I WANT TO WELCOME JOE
BOARDMAN, THE NEWLY APPOINTED
ADMINISTRATOR OF THE FEDERAL RAILROAD
ADMINISTRATION. I LOOK FORWARD
HEARING HIS PLANS TO IMPROVE RAILROAD

GRADE CROSSING SAFETY.

THANK YOU AGAIN, MR. CHAIRMAN, FOR
ARRANGING WHAT I AM SURE WILL BE A VERY

INFORMATIVE HEARING.
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