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PROCEEDI NGS

JUDGE CASTILLO  Good nmorning. We' Il get
started. | welcome you to this hearing on St. Patrick's
Day. We won't have a parade, but we will have a parade
of very conpetent w tnesses.

My nanme is Judge Ruben Castillo. ['mgoing to
presi de over this neeting, even though I'm not the chair.

Those of you who follow the comm ssion very
closely know that our chair recently resigned, Judge
Mur phy. Judge Hi noj osa, ny esteened col | eague both on
the District Court and on this conmm ssion, has been
nom nated to be the chair. And everyone in this roomis
hopeful that that confirmation process goes through
qui ckly, and no one nore hopeful than ne.

But in the neantine, you' re stuck with ne
presiding. | amgoing to ask our witnesses to each
identify thenselves for the record and try and stick to

the time limts in fairness to those waiting to testify.

So with that, we'll get started with our first
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panel. And | don't know if you have a particul ar order,
gent | emen?

MR. GNAZZO: | think I"mfirst.

JUDGE CASTILLO  Okay.

MR. GNAZZO. Menbers of the comm ssion, Judge
Castillo, it's an honor to be here, and | appreciate the

opportunity to speak on behalf of the Ethics Resource

Center.

By way of background, first, my nane is Patrick
Ghazzo. |I'mthe vice president of business practices at
Uni ted Technol ogi es Corporation. | have been in the

busi ness of conpliance since about 1991 at United

Technol ogies. | worked for the Defense Departnent for 10
years until 1981 and have been with United Technol ogi es
since 1981.

The Ethics Resource Center is an organization
t hat was founded in 1922 and works for the business of
nonprofit organi zations, schools, and governnents to

create ethical work environment through educati on,
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research, and training. As a nenber of the Ethics
Resource Fell ows Program-United Technol ogies is a nmenber
of the Fellows Program |[It's a small group of corporate,
government, and nonprofit educational |eaders who share
an expertise in ethics and who, through cutting-edge
research and working groups, are hel ping organizations
better understand ethics in the workpl ace.

" mgoing to confine ny remarks to the
violations of law in Section 8 that the advisory
commttee opined that the violations of |aw provision
shoul d be expanded. It was al ways understood, at | east
by corporations and by ERC and ot her organizations, that
the violations of |law provision talked in terms of
crimnal violation. And we've operated under that
assunpti on.

The concern that the ERC has and that | have is
that if you expand the definition of violations of law to
violations of |aw and regul ati on beyond cri m nal

activity, it is not a situation where conpanies ignore
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violations of law. It is a situation where a conpany the
size of United Technol ogies, for exanple--30 billion,

200, 000 enpl oyees, 110,000 enpl oyees outside or are
foreign nationals and work outside the U S., doing a
heavy defense busi ness, highly regul ated, elevators at
Ois highly regulated, jet engines highly regul ated by
the FAA--we're in a situation where nuch of our business
i nvol ves adhering to regul ation, state, |ocal, federal,
and worl dwi de | aws that inpact our business. And we have
conpliance prograns to deal with that.

But if the comm ssion recommends that in |ooking
at an individual corporation or an individual who does
violate a crimnal act and the penalty is about to be
set, and the penalty then is determ ned based on the
nunber of violations of |law and regulation, | will tell
you that on a day-to-day basis, | have 30,000 enpl oyees
t hat do defense business, and we constantly work on | abor
charging as an exanple of a regulatory issue where

enpl oyees can, either through m stake or intent, charge
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incorrectly. W survey. W audit. W correct when we
find it.

If violations of |aw and regul ati on inpact both
| abor charging and ny drivers for Ois or Carrier when
t hey exceed the speed Iimt, which would be a violation
of law, I find nyself in a situation where |I'"mgoing to
be spending the majority of nmy time worryi ng about
correcting those issues, when we are spending all of our
time ensuring that every issue at the conpany and every
i ndi vi dual at the conpany adheres to all of the | aws,
rules, and regulations. But primarily, what we are
concerned about is ensuring that none of our individuals
i npact our sharehol ders on a day-to-day basis with
respect to violations of crimnal activity that could
cost the conmpany and individuals through their return on
i nvest nent a huge inpact in their investnent.

So we do | ook at everything having to do with
state, local, federal regulatory issues in addition to

crimnal law. But to expand the scope, when a judge
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needs to | ook at adding up points that are going to go
agai nst a corporation with respect to fines, how do you
then take the positive aspect of a corporation the size
of ours--30 billion, 200,000 enployees that are doing

t hi ngs 99 percent of the tinme right on a day-to-day
basi s?

The anal ogy that | can give you is that from
time to tinme, | have argunents with ny counterparts in
the ethics world that we definitely discipline for
activity that violates rules and regul ations, and the
i ssue sonetinmes gets on the table--do you give positive
points to individuals for doing things right?

My argument has al ways been you can't do that.
You expect people to do it right. You denmand that they
do it right, and their performance is based on the fact
that they do it right. But you can't give them gold
stars every tine they make sure that they charge
properly. And you do everything you possibly can to

convince themthat they will be punished if they do
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t hi ngs incorrectly.

But | owering the standard froma crim nal
standard to a shoul d have known, could have known, would
have had reason to know puts a huge burden on any
corporation. M only suggestion would be I think it's a
valid point that corporations should adhere to all |aws
and rules and regul ations. But maybe a note in the
preanbl e woul d be a very positive step forward with
respect to the sentencing guidelines.

To put it into the calculation, | think, can do
a huge detrinment not only to small conpanies, but to
| arge conpanies |like nyself.

Thank you very nuch.

MR. JOHNSON: Good norning, Judge Castillo and
menbers of the conm ssion. Thank you for this
opportunity to highlight ny conments on the proposed
amendnents.

My nane is Kenneth Johnson, and |I'm director of

the Ethics and Policy Integration Centre |ocated here in
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Washi ngton, D.C.

My interest in this conpliance program sort of
idea stenms fromnmy experience during the Gulf War. It
was a horrifying experience in many ways from an
organi zational perspective, and | canme away convi nced
that there had to be a better way to organize
organi zations so that they lived their val ues.

Prior to my call-up, | had been an attorney
advi sing small business, both in the real estate area and
entertai nnent industry in California. | owned ny own
smal | business during the S&L crisis that provided
service support. So | have a sense of what the
chal l enges are for small businesses. And this will be
the thrust of ny comments here today, with one exception.

| had intended to discuss sone of the fine
points that tracked in ny recomendations. But in
readi ng through the comments, | am concerned with the
same point that ny col |l eague Pat Gnhazzo raised on this

violations of law. | amconcerned that it does not stay
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in. | would like to see it stay in for these reasons.

The comm ssion, as | understand it--and when |
began doing research in this field, the initial goal was
to encourage good corporate citizenship. That was the
nodel. Now it's true that the conpliance--the charter of
the comm ssion is on conpliance with | aws, and the
federal law and the crimnal side. But the purpose of
the effective program as | understood it, was to provide
a nodel and a guide to businesses so that they were able
to strengthen their corporate good citizenship.

That being said, while | appreciate the concerns
about being tagged for violations of the nyriad | aws that
we have, there are a nunmber of aspects that occurred in
the | ast few years and even over the | ast couple of
decades that really argue this is not an undue burden.

For example, the SEC, in its recent regul ations
regardi ng the managenent reporting on the internal
control system reported favorably on the framework that

it used to nake the decisions as to what to require of
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managenent. They said that an internal control is a
process effected by an entity's board of directors,
managenent, and ot her personnel, designed to provide
reasonabl e assurance regardi ng the achi evenent of

obj ectives in three categories--effectiveness and
efficiency of operations, financial reporting, and then
conpliance with applicable | aws and regul ati ons.

So they're saying that a viable system conplies
with the laws. Not just crimnal, but the | aws and
operations. They then go and touch on sone things that
t he conmm ssion's proposed anendnents now provide, |ike
ri sk assessnent and eval uation. And they concl ude by
sayi ng, "The scope of internal control, therefore,
extends to policies, plans, procedures, processes,
systenms, activities, functions, projects, initiatives,
and endeavors of all types at all levels of the
organi zation."

And | think that's what the conm ssion was

trying to acconplish, that it was trying to get a culture
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of the organization that would bring all |evels of the
organi zation into trying to do basically the right thing.
Clearly, one would not be penalized for having violated
sonmet hing that was not crimnal. But | do believe
enphatically that the case is that your program needs to
aimprecisely at conplying and not violating | aw.

Sone of the reasons, actually, that M. Gnazzo
gave--who knows, in many cases, whether a lawis crimnal
or not? And if you really don't know whether a |law a
crimnal or not, then the culture of the organization
should be to conply with law. And that's what the
program shoul d be ainmed at.

In part, | think what's happening is that
there's a confusion between the vision of the conm ssion,
which is this good corporate citizenship, and the strict
requi rements of conpliance prograns. The Foreign Corrupt
Practices Act is an exanple. There are very specific
requi renments for due diligence, internal reporting, and

this sort of thing. Those clearly need to be addressed
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specifically, but the broader program | think, is ainmed
at this cultural change.

In ny witten comment, | have included a table
t hat has the various frameworks on one side and then the
proposed anmendnents, provisions on the other side. And I
think you'll find they conpare very, very favorably.

So | commend--see, another exanple is the fina
New York Stock Exchange corporate governance rules, which
require a conpany should proactively pronote | aws, rules,
and regul ations, including insider trading. So | don't
bel i eve that the sense is the comm ssion is asking too
much by saying that for an effective program purposes, it
needs to have a focus on the culture of avoiding
vi ol ati ons of |aw, whether crimnal or not.

And finally, in many ways, it's a step back from
the current guidelines. Because the current guidelines
di scuss--provide that in ternms of definition of an
effective program an organization's failure to

i ncorporate and follow applicable industry practice or
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the standards called for by any applicabl e gover nment
regul ati on wei ghs against a finding of an effective
programto prevent and detect violations of law. So in
many ways, the definition is taking away that aspect of
it. It's really |l ess onerous in sone ways.

And the reason why the industry practice is good
I's because many viol ations that show up in federal |aw,
particularly in my experience, relate to quality issues
or they relate to tinme-keeping issues. And in many
cases, when you put a programtogether, you do that in
reference to regulations and practices. Oherw se,
you're not going to get to conpliance with the law. So
woul d highly recomend that that remain part and parcel
of the recommendati ons because | think it's just good
busi ness practice.

Finally, regarding small and medi um enterprises,
it's a challenge globally, this whole notion of the snal
and medium enterprise. | have a couple of ideas we

recommend considering. One is take sonme of the |anguage
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in the comentary out of--regarding small business--put

it into a subsection D. So that you would say this is
what the programis for. This is what the seven steps
are in B. Here is the risk evaluation piece in C And D
says this is a significant enough issue that we recommend
that judges in the organization should take a | ook at

t hese smal | busi nesses.

This is kind of the battle of PowerPoints. 1've
tried to do sone progranms on snall business, and | can't
point to that concern. |[|f we can nmake a section that
says we really do care, then I think that's sonething I
can take. I'mdrafting a manual for the Departnent of
Commerce, and we're hoping to take some of the bl essing
fromthe conm ssion and the manual to the Small Business
Adm ni stration. Say, look, this is a real issue the
federal governnent should be involved in.

Second idea m ght be retain the rebuttable
presunption for high-level personnel--1 know that's an

i ssue for the Departnment of Justice--for this reason.
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One shoul d not confuse having an effective programw th
sonme ot her aspects that receive beneficial treatnent. |
woul d, for exanple, recommend renoving--mke at |east a
rebuttal presunption, if not renoving, the high-1level
personnel involvenment and the self-reporting requirenent.
Many cases, people do not integrate--do prograns
on the small | evel because they can't see how they're
going to keep the boss not involved in sonme way. So it's
not worth trying. And even on the |arge organizations,
many don't do it because the litigation dilemm that the
advi sory commttee pointed so nuch. So rather than have

a policy of self-reporting, they just don't have a

program

Si nce you give a positive stroke for reporting
and for not having the high-level involvenent, |let the
program stand on its own two feet. Do they have a

progran? |If you want to |ook to see whether | eadership
or self-reporting is involved in default, then nmake a

rebuttable presunption. But | think that would make it
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much easier to sell programs. You just need a program
and you won't be--you will either be benefited by
self-reporting or not penalized further by the high-Ievel
i nvol venment .

Finally, propose incentives to conpanies to help
busi ness. The European International, the European Bank
of Reconstruction Devel opnent does due diligence on al
of their organi zations for organizational integrity.
Make that--encourage that that beconme a requirenent.

G ve a point or two points to |arge organi zati ons that
work with their small businesses to have them conply.
This should be relatively easy to do in the defense

i ndustry. Not easy, but sonmething that would be an

i ncentive.

Have organi zations |i ke banks that get a point
or two if they make having their borrowers denonstrate
good organi zational integrity, including an effective
program | would see that sort of incentive that m ght

work to help small businesses.

M LLER REPORTING CO., |NC.
735 8th STREET, S.E
VWASHI NGTON, D.C.  20003- 2802
(202) 546- 6666



Beyond that, the | eadership of the comm ssion is
to be commended. Appreciate nmy chance to give coments,
and |I'Il await your questions.

JUDGE CASTILLO.  Thank you, M. Johnson.

Before we get to questions, we'll let M.

Sei dman proceed.

MR. SEI DMAN:  Thank you.

"' m Dov Seidman. |'mthe founder and CEO of
LRN. It's an honor for nme to be before the conm ssion
t oday.

For over 10 years, it's been ny and LRN s
privilege to work with hundreds of organizations,

i ncludi ng sone of the world's | eading conpanies, on
governance, ethics, and managenent prograns and
conpliance progranms. We've been fortunate to work with
t hese conpanies to help them commnicate with, educate,
and certify four mllion enployees around the world on
the day-to-day | egal and ethical issues they face on the

j ob.
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During this tinme, | believe |I've gained sone
i nsight on the relationship between |aw and conpliance
and the role culture plays in shaping that relationship
in the organi zation. During these sane 10 years, | have
observed that this conmm ssion, through its guidelines,
has had the nost profound influence on corporate behavior
generally and specifically on how conpani es think about
and pursue conpliance with | aw.

That being said, many of us agree with the
advi sory group that while there has been w despread
movenent to adopt conpliance prograns, there's not nuch
evi dence that the novenment has resulted in effective
conpliance prograns. And that's why we are here today to
consi der a new set of constructive recomrendati ons from
t he advisory conmttee.

Again, |I'm honored to be invited to focus on the
i ssue of whether the conmm ssion should explicitly
recognize in its guidelines the inportant role ethics

pl ays in establishing effective conpliance progranms. |
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bel i eve the advisory group was right to focus on culture
and the dispositive role culture plays in getting the
outcome we all want--nore respect for the |aw

However, by requiring only that an organi zation
pronote a culture that encourages a commtnent to
conpliance with law, | believe the advisory group stopped
one step short. Principally, I will argue that to
understand the very nature of what culture is and how it
i nforms human deci sions and actions is to understand that
you can't have a culture of conpliance unless you also
have a culture of ethics.

I n making this argunment, |'m not asking judges
to becone noral phil osophers, passing categorical or
uni versal judgnment on right versus wrong and good versus
bad in a corporate context. | agree that we should
avoi d, as the advisory group suggests, having courts nmake
"determ nati ons of whether a particul ar organization has
adopted a good set of values or appropriate ethica

st andards. "
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I nstead, I'msinply going to argue that courts
can and should evaluate the consistency and the efficacy
of a conpany's efforts to instill values, the result of
which will lead to respect for the law. | should rem nd
us that one of the stated purposes of the conm ssion's
wor k, as established in the 1984 enabling statute, is to
"reflect the advancenent in know edge of human behavi or
as it relates to the crimnal justice system™

While | believe ny argunents stand on their own,
| also believe their relevance is particularly apt, given
our new knowl edge of human behavi or informed by the tines
we are in. So please indulge nme as | provide a
perspective on these tines.

Most people, | believe, believe that the
scandal s and failures of corporate responsibility were,
at their core, not failures of |egal conpliance, but nore
prof oundly and fundanmentally failures to do the right
thing. Conpanies and their |eaders forgot the critical

di stinction pointed out by Justice Potter Stewart that
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there is a difference between doing that which you have a
right to do and that which is right to do. In their
pursuit of their dreanms or schenes, people focused on
what they legally can do and forgot what they should have
done.

We owe the current environnment to a | oss of
ethical rather than sinply legal footing. W now find
ourselves in a deep crisis of trust in our institutions
and our markets, and fundanental questions are being
rai sed about Anerican capitalism and whet her ethical
capitalismis, in fact, possible.

Consequently, there has been a sea change in how
busi ness is conducted and how Wall Street and Main
Street, i.e., the public, view business. Conbined with
the scrutiny fromWll Street, Main Street, government,
nmedi a, and the public, technology has resulted in a
transparent world where all actions--illegal, unethical,
good--see the |light of day and are instantly retrievable

from dat abases and Web sites.
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In this world where nothing stays hidden,
busi nesses nmust conduct thensel ves as though they have
nothing to hide. Gven this transparency, the market is
now ironically regul ati ng corporate behavior and shifting
in some respects away from conpliance towards corporate
reputation and reputational value as they are becom ng
nore central than ever.

Think of it this way. While earnings remain
i nportant as ever, conpanies are increasingly managi ng
t hemsel ves to their bal ance sheet, not just to their
profit and |l oss statenents. Conpliance tends to focus
conpani es on avoiding mllions in fines and penalties,
i.e., hits to their P&Ls.

But in this world where accusations of
i npropriety, runmor, and innuendo have cost conpani es not
mllions, but billions in market capitalization--way
before legal guilt, if ever, is established--conpanies
are increasingly focused on protecting and strengtheni ng

their reputation, which in turn focuses them on ethics,
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not just conpliance. Because we all know that a good and
enduring reputation w thout ethics is not possible.

During these tinmes, | have al so gained sone
di stinct knowl edge from ny vantage point as a | awer and
a CEO of a business that has been working with conpanies
way "B.E."--before Enron--on their conpliance and ethics
managenent progranms. |Increasingly, conpanies are
conbining |l aw and ethics progranms. They're follow ng the
| ead of our nost adm red conpani es who have | ong
under st ood and denpnstrated that the nore they invest in
creating do-it-right cultures, the better it is for
busi ness.

In their comunication and education efforts,
conpani es are teaching | aw and ethics and the neani ngf ul
connecti ons between | aw and ethics on the sane Wb site
at the same tinme. There is growing evidence that when
enpl oyees cone to understand the rationales, the ethical
rational es, the ethical underpinnings, the spirit of the

| aw, they beconme nore inspired. O in the words of the
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ad hoc commttee, nore committed to follow ng.

They will also better navigate gray areas and
stay on the right side of the |aw even when they don't
know that there is a law that applies. From ny vantage
poi nt, conpani es today are not shying away from
explicitly demandi ng ethics fromtheir enployees.

In my opinion, what all of this know edge about
the tines we are in and the know edge about what | eadi ng
conpani es are doing suggests is that it's all about
culture. After all, corporations are nerely | egal
fictions or abstractions. At their essence, they are
conmuni ti es of human bei ngs hel d together by a set of
val ues, norns, and standards passed from one generation
to the next that govern how deci sions and actions are
taken. In other words, a culture.

|, therefore, want to commend the ad hoc
commttee in focusing on a culture that encourages a
comm tnment to conpliance with law. But what is the

rel ati onship between culture and conpliance with [aw? |
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believe there is a spectrumthat we can focus on here, a
spectrumthat | call the spectrum of culture.

We start on one end of the spectrumwth a
culture of anarchy or | awl essness. W nove to blind
obedi ence with law, to informed acqui escence with | aw,
all the way to self-governance, where enpl oyees define
t hensel ves by a set of values that inspire themto not
just follow the law, but to respect it and to ensure that
t hose around them equally respect it.

Conpl i ance is about self-governance by its very
nature. And therefore, if we believe that the nost
power ful form of self-governance is further down the
spectrum of culture beyond mere acqui escence with | aw,
then only ethics can get us there.

|'"m also rejecting as unfeasible in today's
world is that a set of corporate mechani snms and
bur eaucraci es can be created, indeed pure conpliance
prograns that attenpt to ensure that everyone acqui esces

and conplies with the law. Instead, | believe that
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conpliance with lawis, in fact, an outcone--an outconme
of a true self-governing culture.

We've seen in the last 14 years a |lot of
progress in nmoving along this spectrum But | believe
that prograns that focus on conpliance alone | and on the
poi nt of the spectrum of informed acqui escence. Perhaps
this is why the ad hoc commttee suggested that there is
little evidence that conpliance prograns have actually
been effective.

There is a paradox here that by focusing on
i nformed acqui escence, you often get the opposite. You
al so get ever-increasing bureaucracies designed to
enf orce conpliance with ever-increasing | egal and
regul atory requirenents. And these bureaucracies are
often met by cynicismand by cl ever enpl oyees who gane
the system Their violations |ead to nore bureaucracy,
and this vicious cycle continues.

Even a conpany doing well in this game would be

chal l enged in this hyperkinetic, transparent, fast-noving
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bureaucracy to ensure that all hundred thousand of its
enpl oyees in 150 operating conpanies in 50 countries
around the world follow each and every | aw each and every
day? They can't. Even if this conpany were 99.9 percent
conpliant, that's still 100 cases every day of
nonconpl i ance, 36,500 cases every year of nonconpliance.

So what will guide enployees when they don't
know the |l aw or are confused about it? Wat wll guide
themin the gray areas? The answer--only a true
sel f-governing culture, where people are commtted to
respect the law and to do the right thing.

Sel f - governance i s not about acquiescing to
soneone else's rules, but about willing choice based on
one's free will and values. And since ethics is
ultimately about choice, this culture nust be an ethical
one.

Therefore, | believe that insofar as the

conm ssi on enbraces the centrality of culture, it nust
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take one nore step to enbrace cultures of both ethics and
conpliance. Again, |'mnot asking the conm ssion to
require courts to delve into relative norality of
organi zations. Instead, they should eval uate whet her
conpani es pronote, invest, and encourage a commtnment to
| aw and ethics, whatever their ethics m ght be.

" masking courts to evaluate the consistency of
a conpany's efforts to instill values, their own val ues,
that will lead to respect for the law. What | am
fundanmentally saying is that while ethics is about
values, in this context, pronoting an ethics culture is a
busi ness process, simlar to other business processes
that courts routinely review, such as internal controls,
saf ety prograns, and conpliance.

|, therefore, respectfully recommend that the
conm ssi on take another step along the spectrum of
culture to enbrace true self-governance, indeed the very
spirit of conpliance, by explicitly encouraging

commtnents to both | aw and et hi cs.
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|"d |like to add one final short point. As a CEO
who uses bonuses, anong other things, to incent ny
col | eagues to reach higher, | believe that mtigating
credit works like a bonus. And it's appropriate for the
comm ssion to incent conpanies to reach for higher
et hi cal standards, either by going beyond |egal m ninuns
or at tinmes refraining and restraining fromtaking
advant age of |egal rights.

| ' m not suggesting that you ever punish
conpani es that don't pronote ethics by increasing their
sentence. A bonus is not punishnment. They just won't
get the credit, i.e., a bonus.

| urge you to nmake the underlying commtment to
an ethical culture as inportant as the conmtnment to
conpliance, and | thank you, the conm ssion, for the
opportunity to appear before you.

JUDGE CASTILLO  Thank you. You went slightly
beyond the time, but | didn't want to cut you off.

We're going to open it up for questions. Let ne
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just put this in perspective. The organizati onal
sentencing guidelines hit their 10-year anniversary in
2001, and then using the termthat you just threw out
there, way B.Q Way B.Q this conm ssion--or way B.E.
guess it goes--before Enron. Way before Enron, this
comm ssi on, through the | eadership of Judge Mirphy, set
up the advisory conmttee to i nprove the organi zati onal
sent enci ng gui del i nes.

But | guess I'd |ike to know, just from your
perspective as experts, do you all think that the
organi zati onal sentencing guidelines wthout any
anmendments, just on their own, have been successful or
unsuccessful? Just 1'd like to get your perspective on
t hat .

MR. GNAZZO. Having been in this business for
long time, | think they are successful. But they're
successful at the larger corporation level. | don't
think they' re quite understood at the smaller conpany

| evel or the nmediumsized conpany | evel.
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And you have been overtaken by events with
respect to Sarbanes-Oxley and the New York Stock Exchange
and the Nasdaq. Conpanies are becom ng overly concerned
with respect to governance, and that is added to the
burden of dealing with effective conpliance prograns.

But | think that |arge corporations got it a long tinme
ago.

For conpanies |like nyself, we were nenbers of
the Defense Industry Initiatives back in 1986 and had
conpliance prograns in place as a result of it. But |I'm
not seeing that level of activity for smaller conpanies,
and it's only until they feel the burden of the
sentencing guidelines will they then recognize that they
need to put effective prograns in place.

| don't know whether it's--1 don't know the
reason, but it's been effective for |arge corporations.

JUDGE CASTILLO  Anyone el se want to add to
t hat ?

MR. JOHNSON: | have a slightly different take
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onit. | think they've been very successful in terns of
setting a framework. Certainly nore prograns exist than
woul d ot herw se.

However, mnmy sense is that the seven m ni mum
steps, which were intended as a floor, in many cases cone
very close to a ceiling. That is that the m ni num steps
have beconme bundl es of best practices. And |I've seen
organi zations that will basically take a best practice
here and a best practice there and accunulate it together
to have a program-not a paper program But in many
cases, they didn't understand the basis by which one cane
up with a best practice and how that would apply to their
or gani zati on.

The best exanple | think is the varied
definitions of onmbudsman. | nean, in some cases, the
definition of ombudsman in sone prograns effectively is
an ethics officer. And so, | think that what happens is
not to say soneone didn't give adequate thought to it.

But nonethel ess, there is such a great difference that
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|'ve seen organizations that will basically pick and
choose, put themtogether, and custom design a program
wi t hout conpletely understanding the basis for the best
practice or why it should or should not apply in their
or gani zati on.

That's why | think that the idea of seeing it as
a program as opposed to a conpliance program in many
cases, | think, would make nore sense. | think this
focus on culture is very, very inportant. And | think
that the focus on good corporate citizenship is inportant
as to an effective program

MR. SEIDMAN: | believe they've been incredibly
successful in galvanizing, calling attention, inspiring
conpanies to focus on this issue, tal k about these
i ssues, and put prograns in place. And as |'ve said,
we' ve noved far along the spectrum

At the sanme tinme as you focus on sonmething, you
gai n new knowl edge, and this is a very dynam c space.

And there are conpanies that are outstripping the very
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requi rements you gave them
this, they learn and they g
what wor ks and what doesn't

And | think it's i
be in synchronicity, to use
with evol ving new standards
conpani es are setting highe
t hese higher bars is gettin

But pausing today,
celebrate in the last 14 ye
arrived.

MR, GNAZZO:  Just
respect to the last 10 year
corporation's perspective,
nost part, you're not going
found guilty of crines. Th

point in tine.

because once they focus on
ain some new know edge about
nportant for the comm ssion to
one of the ad hoc's words,
.| submt that | eading
r bars and that know edge of
g around.

| think there's a lot to

ars in terns of where we've

if I could nake one point with
s, though. Froma |arge
you're never going to--for the
to see large corporations be

ey're going to plead at sone

And for large corporations to understand what

t he plea has--whether their

M LLER REPORTI NG CO

conpl i ance program has
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benefited or not, for the overall program we don't see
any inpact because we don't see what the Justice
Departnment is able to acconplish and how the Justice
Departnment deals with |arge corporations. So | have
nothing to take back to ny board of directors or to ny
managenent and sayi ng, see, strong prograns benefited
themin this way, and weak prograns were a deterrent in
this way.

Anyt hi ng that the comm ssion could do to
encourage the Justice Departnent to at | east give us sone
gui delines as to how they are resolving problens with
| arge corporations based on their conpliance prograns
woul d be very beneficial.

JUDGE CASTILLO  Any ot her questions?

JUDGE HOROW TZ: Just following up on that, when
you nention guidance, | know in certain instances, the
U.S. attorney's office sonmetimes announces when it makes
a decision not to charge. |Is that the kind of

i nformati on that would be useful ?
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MR. GNAZZO. And if they're making a decision
not to charge because of strong conpliance program that
woul d be extrenely useful.

JUDGE CASTI LLO.  Comm ssi oner Sessions?

JUDGE SESSIONS: M. Gnhazzo, you tal ked about
your concern about expansion essentially under the
gui delines, the violations of the law. In a sense, when
M. Seidman tal ks about ethical culture, that's an
expansion. That's certainly--that's hopefully, at |east
from his perspective, an expansi on of the inpact of the
gui delines on the culture.

And | guess |I'd |ike to hear your response to
whet her or not we should add ethical considerations?

MR. GNAZZO. Addi ng ethical considerations would
obvi ously have a good i npact on corporations. But ny
concern is it's very subjective. Wen you talk in terns
of business ethics around the world, | can tell you today
that United Technol ogi es Corporation does not use prison

| abor for soccer balls, to nake soccer balls. But we
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don't make soccer balls.

And therefore, the subjective nature of whether
a conmpany has good, strong ethical prograns, if you talk
in terms of Europe, they talk in terms of social
responsibility. So | like the positive nature of it.

| am concerned that we m ght box ourselves into
whet her a corporation is philanthropic by sonme degree
t hat sonme judge believes is good, or whether they're not
gi ving enough noney to the community is an exanple that
says to nme it's very positive. It would |ook positive.
It would benefit a judge in making a decision with
respect to penalties. But to the same extent, | worry
about the nature of the--the subjective nature of it.

JUDGE SESSI ONS: So how woul d you respond to
that, M. Seidnman? Not to say that judges do this, play
one agai nst the other.

[ Laught er . ]

JUDGE SESSI ONS: But how woul d you respond to

the question as to whether there is guidance for a judge
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in determ ning what is ethical?

MR. SEIDMAN: As | said, | don't think the judge
shoul d determ ne what is ethical. | think conpanies
shoul d determ ne for them in their context, in their
i ndustry, what their aspirations are, what val ues they
need to be consistent with acconplishing their goals. A
j udge shoul d say, "Do you even have a code of conduct?

Do you have stated val ues?"

They're your own. If you have them what steps
are you taking to pronote, encourage, to ensure
consi stency, to invest, to nmake sure these are not paper
val ues, but real val ues?

So | think we're in violent agreenent. |, too,
woul d be worried about passing judgnments about how soccer
balls are being made or philanthropy and who's writing
what checks to whom But rather, tell me what your
values are, and I will evaluate what you' re doing about
weaving theminto the culture in the same way | eval uate

what you're doing into weaving your conpliance program
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and respect for the law into the culture.

It's the same analytic, rational, |egal judgment
about what are you doing about the values you have.

JUDGE CASTILLO  Conmi ssioner O Neill?

JUDGE O NEI LL: Boy, | have so many questi ons.
It's hard for me to figure out even where to start on
this.

When you tal ked about success, in terns of the
prograns have been a success, | guess I'd |like to have an
i dea--because it's always a little hard for me to get ny
m nd around this whole area--as to how you sort of
nmeasure success. | know if you |l ook at sort of publicly
avai l able data in ternms of the prosecution of
corporations over time, both that, you know, there
was- - Sar banes- Oxl ey was obviously in response to sone
very well-publicized, you tal ked about B.E., before
Enron, there was Enron, Worl dCom Nasdaq. There's been a
nunmber of sort of |arge corporate scandals.

| notice, as sort of an enpirical matter, that
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there aren't that many nore corporate prosecutions at
| east that are publicly sort of available. | do notice
that since the adoption of the organizational guidelines,
there actually have been nore conpani es that have run
afoul of law. And that nmay be a matter of sinply, you
know, shifting priorities of the Department of Justice.
| doubt there is any sort of causal connection between
t he adoption of the organizational sentencing guidelines
and nore conpani es running afoul of the law, for exanple.
So what |'m wondering, especially given the
l[imted nature of the inpact that the Sentencing
Conmi ssion has in ternms of our statutory authority and
what kind of a real world inpact that we can have upon
corporate corporations. Because | always have a little
troubl e about the Sentenci ng Conm ssion or judges, for
that matter, deciding what ought to be ethical behavior
for any industry. And that's why |I'mworried about the
sanme concern that you had, sir, about the business--about

vi ol ati ons of | aw versus crim nal violations.
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When you're dealing with, you know, civi
regul atory problens of individual states, when there are
vi ol ati ons where people don't know whether or not it's
civil or crimnal, may not know about the existence of
the regul ati on, about hol di ng people responsible for
those sorts of circunstances, given our sort of limted
aut hority.

And so, | guess ny twofold question would be how
ought we to be neasuring success in determ ni ng whet her
or not the organi zational guidelines actually have an
inmpact in ternms of turning corporations away from act ual
crimnal law violations? And is the Sentencing
Conm ssion well positioned to nake broad et hical
pronouncenent s about what corporate behavi or ought to be?
Or ought we to be in the position of creating incentives
and di sincentives for reporting crimnal violations to
t he governnment, having sone sort of a whistle-Dblower
effect?

It just seenms to me, and | don't know because
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' mnot a businessman, it just seens to nme that if | were
in that circunmstance, however, what would incentivize ne
to report behavior is if |I know that | can get sonme sort
of a downward departure, or | can get sone sort of a
break. | can get a better plea agreenment out of the
Departnment of Justice.

What strikes ne that you're very right in terns
of wanting to know sonething fromthe department in terns
of how have conpani es been able to avoid liability or
have been able to obtain, you know, favorable plea
agreenents by having corporate conpliance prograns. So
t hose would be sort of nmy two--

MR. GNAZZO. If | were--froma |arge
corporation, if I were to answer the one part of your
guestion as to the neasurenent of success, | think you
have to nmeasure the success based on the overall nature
of the program over a |onger period of tine.

For exanpl e, does the conpany have a consi stent

policy with respect to disciplinary action? You can
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actually measure success by saying are they disciplining
on a regular basis for the sane kind of activity, or is
it disparate with respect to how they are disciplining or
when they are disciplining, depending upon the |evel of
i ndi vi dual s?

So | think--but that's not a snapshot of a year.
That's the snapshot of 10 years of disciplinary action
after disciplinary action for activities. | hate to
bring up a comment that ny chai rman nmade at one point in
time. But George David said, "When am | going to see no
al l egati ons of wongdoing fromyou, Pat?" O fromthe
conpany. And ny answer is, "Not inny lifetine." O
yours. Because human nature bei ng what human nature is.

So in neasuring success, you want to see how
does the conpany deal with the issues when they occur. |
think the other measurenment of success is how open are
they to their enployees bringing to themissues?

United Technol ogi es has had an open

conmuni cation program since 1986, when we all agreed to
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put in hotlines. W put in an open conmunication
program To date, we've had 59,000 witten dial ogues
from our enployees around the world and 10, 000 phone

calls or visits to our onbudsman.

JUDGE O NEILL: Do you keep track of that?

MR. GNAZZO. We certainly do.

JUDGE O NEILL: And discipline, is that sort of
avai | abl e outside of the corporation?

MR. GNAZZO: Avail able in what way? We keep it
confidential and anonynous, another issue that | raised
in a letter that | sent to the conm ssion. But we
publicize to our enployees the nunber of comunications
that we get. We tell managenment about the issues that
are being raised by the enpl oyees.

Those 59,000 and 10,000 are not wongdoi ng.
They're for anything that the enployee wants to raise
that's business-related, but it sets a tone. And it's a
measur enment of success that says we're willing to |isten

to you and respond to you and deal on those issues that
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you bring to our attention.

JUDGE O NEILL: And was this created as a result
of the organi zational sentencing guidelines?

MR. GNAZZO. No. It was created as a result of
the DIl, Defense Industry Initiatives. One of the tenets
of the Defense Industry Initiatives was that we were to
put in hotlines for fraud activity. Qur conpany deci ded
to go one step further with respect to an open
comruni cati on program for any issue that's
busi ness-rel at ed.

MR. SEIDMAN: Can | add sonething to--1 agree
with Pat that these are issues that you measure over
time. | think conpanies can neasure this defensively.
What ' s happening to our fines, penalties? Wo0's going to
jail? Who's not?

Conpani es are al so going on offense figuring out
i f enpl oyees want to work at this conmpany. When people
| ook to their left and they see soneone breaking the |aw,

and they look to the right and sonmeone is being
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unet hical, they beconme cynical. Conpani es becone | ess
productive and distracted.

And if you |l ook at the quality and safety
novenments, 50 years ago, we didn't know how to tal k about
quality and safety, how to precisely neasure it. They
were values. And people stood at the end of assenbly
lines and threw away bad products, and that was quality
assurance. O people investigated safety | apses and that
was safety.

Today, we tal k about quality, once an anorphous
value, with incredible precision--TQM and 6 Sigma. W
can reduce quality defects in infinitesinmal |evels
because we' ve designed quality into business processes
and have done the sane with safety.

And | think where corporations are going is
t hey' re going beyond defense. How nany fines are we
paying? And they're starting to figure out the way they
did with quality, what's happening to our business as we

invest in these prograns? Are enpl oyees nore engaged?
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Are we being nore productive? Are we winning in the
mar ket pl ace?

And | think that over tinme we should stay tuned.
I think we're going to becone very precise in these areas
t hat have heretofore been very hard to neasure.

JUDGE O NEILL: And what type of specific
gui dance can the Sentencing Comm ssion provide at | east
t hat can enabl e you both to neasure success and al | ow
t hat kind of change in corporate behavior? To the extent
that we've got any role in that at all?

MR. SEIDMAN:  Well, | think the place to do it
is in the bonus category and not in the what should be
penal i zed and what not. But nobre to encourage programns
that are nore holistic so that people don't split hairs
and focus either on just crimnal |aw versus all |aw or
| aw versus ethics. Even the use of the word "culture,”
how do we define what a culture is? W're already
hal f - baked, if you will, with some of these anorphous

concepts.
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So | woul d encourage us to put pressure on
conpani es and others to figure this out by junping in
with holistic progranms, and then we'll see how the next
14 years go.

JUDGE CASTILLO  Any ot her questions?

MR. JOHNSON: | have one comment. One aspect
where | think we'll catch where you're heading,
Conm ssioner O Neill, is the requirement for regular
program eval uation. What will happen is there's a logic

to program evaluation. There is a starting point.
There's things you're trying to acconplish with known
ri sks. There's cultural aspects. There's things that
you need to do. There are benchmarks. There is
outcomes. There's all sorts of things.

And | think sort of follow ng what M. Sei dnan
had referred to, it's not enough to tell them what
nmeasures to follow. But they need to denonstrate that
they did a good scan to know what the risks are. They

set forth program evaluations. They followed the seven
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m ni mum steps. They used best practice. They did
benchmark. They evaluated the programto see if they
acconpl i shed those.

And | think internally those will provide the
measurenents, and it will become a notion of whether or
not it was a best practice in ternms of evaluation. And
very nuch, as he was indicating, don't say they have to

be ethical, per se, but show that they set forth their

values and live them It's an internal matter, and it
wi |l be judged on ternms of whether or not eval uated
properly.

The second thing in ternms of success is
vocabul ary. Vocabul ary of good citizenship in these
prograns has becone part of the fabric that it wasn't
before, even internationally. | leave for the Slovak
Republic on Saturday, and I will talk in terns of the
federal sentencing guidelines. Not to say they need to
foll ow-because they don't need to follow in

Sl ovaki a- - but because it's a good framework, and it's an
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endorsed framework by the H&HS, by the Air Force's
vol untary disclosure program and these sorts of things.

It's hard to prove, many cases, the best things.
In the evaluation comunity that |I'mpart of, it's hard
to prove the really good aspects of things. It's the
harder nunbers, the harder facts you can get that are not
the inportant ones sonetines.

JUDGE CASTILLO If there are no other
questions, | want to thank you all. W wll proceed to
our second panel.

[ Recess. ]

JUDGE CASTILLO. Now as | understand it, this
panel is going to focus on the advisory group
recomendati ons and the waiver issue that is the issue of
when a corporation would have to waive their
attorney-client privilege with regard to the
i npl ementati on of conpliance progranms in cooperation with
t he government.

And have you all decided on a particular order?
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MS. BUCHANAN: W thought we'd | eave that up to
you, Judge.

JUDGE CASTILLO. Okay. Well, 1'l1 call on you
t hen, Ms. Buchanan. Always good to see you, and we
appreci ate you being here and working with the
comm ssion. And I'll let you identify yoursel ves,
al t hough you're well known to ne.

So why don't you go ahead and state for the

record who you are and proceed with your testinony?

MS. BUCHANAN: Thank you, Your Honor.

My nane is Mary Beth Buchanan. |'mthe United
States attorney for the Western District of Pennsylvania
and the chair of the Attorney General's Advisory
Committee and a nmenber of the ad hoc advisory commttee
appointed by this comm ssion nore than two years ago.

| would like to thank you all for the invitation
to invite me to appear before you today and to speak
about these inportant issues surrounding the

organi zational sanctions and specifically the federal
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organi zati onal sentencing gui delines.

And 1'd like to commend the comm ssion for
havi ng convened the ad hoc advisory group and
specifically for permtting ne to be a part of it. The
Departnment of Justice believes that the work product that
was produced by the ad hoc advisory conmttee was
exenplary. And in alnost all aspects, the Departnent of
Justice concurs in the recommendati ons that were nade by
t he advi sory group.

Over the past few years, it has been an
especially inportant time for the organizati onal
sentencing guidelines. During this time, we have seen in
very stark ternms and on a grand scale the costs to many
identifiable victinse and to the econony at | arge.

The crisis that we have seen in corporate
America has truly been devastating to so many people--to
enpl oyees, to shareholders, to really all, large and
small. It has underm ned public confidence in our

financial markets and for a significant tinme dramatically
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reduced consuner confidence.

The consequences of corporate and ot her
organi zational crime are why we believe that the advent
of the organizational sentencing guidelines sone 10 years
ago was so significant. W believe that the prevention,
detection, and pronpt disclosure of organizational
of fenses by organi zations thensel ves can dramatically
reduce crimnal behavior.

The organi zati onal guidelines and the
conpl enentary policies pioneered by the Antitrust
Di vi sion and ot her conponents of the Departnent of
Justice recogni ze this fundamental principle of
organi zational behavior. And we believe that the
organi zati onal sentencing guidelines have been a dramatic
step forward in pronoting corporate conpliance by
or gani zati ons.

We believe that the sentencing guidelines for
organi zati ons have not only been a real innovation, but a

great success in providing incentives for organi zations
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to devel op and i npl enent these prograns. The proposed
amendnments will communicate to the corporate community
with greater enphasis and clarity the federal policy of
encour agi ng self-policing and self-reporting if

vi ol ations are conm tted.

Despite our general support for these
amendnments, we do have concerns over a few specific
provi sions, and | recogni ze that the |ast panel
specifically addressed the issue of renoving the
preclusion for receiving a benefit if the wongdoi ng was
commtted by high-level officials. So | won't spend a
ot of time on that issue, but I would like to just make
a few points.

Prior to the amendnment, there was a preclusion
or--prior to the proposed amendnent, there was a
precl usion for corporations to receive a benefit for an
effective conpliance programif the wrongdoing was
commtted by a high-level official. The proposed

amendnment woul d renove that preclusion for both snal
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organi zations and | arge organi zati ons and woul d create
sinply a rebuttabl e presunption.

We don't believe that this would be effective
and, in fact, is contrary to what the ad hoc advisory
commttee found. The commttee found that many of the
violations that were commtted by small corporations were
commtted by corporations that did not have an effective
conpliance program And the commttee | ooked at why that
may have existed, and we found that many of these small
organi zati ons probably need nore effort in education to
devel op effective prograns.

But nost of the conduct that was commtted by
the small corporations was committed by high-1evel
enpl oyees. And the whol e purpose of these amendnments, we
believe, is to pronote and encourage nore conpliance from
the top down. And to renpve this preclusion really sends
the wong nessage because it is inmportant that for a
programto be effective, it nust be effective fromthe

top down.
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And it would be inconsistent to reward a
corporation, particularly when the crimnal conduct would
be commtted by a high-level official. W believe that
the ad hoc advisory group did not specifically nmake this
recommendati on. The advisory group di scussed the problem
and suggested that the Sentenci ng Conm ssi on should work
with small corporations and try to educate themto
devel op nore effective prograns.

Now t he second area that the departnent feels
shoul d be enhanced is in the area of waiver of the
attorney-client privilege. There has been a trenendous
amount of debate, both within the advisory group and
beyond, about the circunstances under whi ch organizations
shoul d wai ve or should be required to waive the
attorney-client privilege. And | think that the
governnment's position on this point has been very
consi stent.

We believe that a corporation is required to

cooperate with the governnent in order to receive the
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benefit of cooperation. And that cooperation is very
sinple. Tell the government who conmtted the offense
and what the crim nal conduct anpbunted to, to enable the
governnment to investigate and prosecute that offense.

And if a corporation is able to do that w thout
wai ving any privileges whatsoever, then a corporation can
still receive the benefit of the reduction for
cooperation. However, in sone circunstances, sone type
of waiver is going to be necessary. The advisory group
bel i eved that sonme change in the sentencing guidelines
woul d be necessary to advise the public that waiver is
not a prerequisite to receiving the cooperation. But in
sone circumnmstances, waiver may be necessary.

The Departnment of Justice believes that to
sinply say that waiver is not a prerequisite but in sone
circunmstances may be required is really not sufficient.
That if we're going to change the guidelines at all, we
shoul d change themto make it clear as to what is

required. And that is why the proposed | anguage of the
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departnment is, to be thorough, the cooperation shoul d
i nclude the disclosure of all pertinent informtion known
by the organi zati on.

Thor ough cooperation may require the
organi zation to waive its work product protection and, in
a | esser nunber of instances, its attorney-client
privilege, though waiver is not necessarily a
prerequisite to a reduction in culpability score.
Substanti al wei ght should be given to the governnment's
eval uation of the extent of the organization's
cooperation, particularly where the extent and val ue of
t he cooperation are difficult to ascertain.

The proposed | anguage by the governnment is not
necessarily inconsistent with the recommendati ons nade by
the advisory commttee. It really does two new things.

It elaborates on what is meant by cooperation, which is
the first sentence, to say that cooperation shoul d
i nclude the disclosure of all pertinent information.

And the second thing that it does is it says
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that the governnent's opinion should be given great
weight. And | think that the district courts are already
doing this. But to make a change to the sentencing

gui delines and to not include this | anguage, we believe,
woul d not be consistent with the practice that the courts
are al ready undert aki ng.

We believe that the swift and certain punishnment
of financial and other organizational crines is critical
to our country and, in particular, to our country's
econony. We believe that the mandatory organi zati onal
gui del i nes have brought a | evel of certainty to
organi zational sanctions that sinply were not present
bef ore the gui delines.

This certainty has, in turn, brought nore just
puni shnent, led to greater restitution for victinms, and
fostered nore ethical behavior in corporate America. The
organi zational sentencing guidelines have hel ped forge a
new ethic and commtnment to conpliance. Recent events

have shown that there is still roomfor inmprovenent, and
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that is why we believe that sone changes are necessary to
t he organi zati onal gui deli nes.

One of the things that this conm ssion asked the
ad hoc advisory commttee to do was to pay speci al
attention to what we could do to make sure that
conpliance progranms are nore effective. And we believe
t hat the recommendati ons that have been made by the
advi sory commttee, with the m nor revisions that the
departnment has included, will achieve that goal.

Thank you.

JUDGE CASTILLO  Thank you for your testinony,

and thank you for your great service on our advisory

gr oup.
Let's proceed with Ms. Madrid.
MS. MADRI D: Thank you.
Good norning, Judge Castillo and ot her nmenbers
of the commssion. | also would like to thank you for

the opportunity to present coments today.

| am Linda Madrid, and | serve as the nmanagi ng
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director, general counsel, and corporate secretary for
Carr America Realty Corporation here in Washington, D.C.
We are a real estate investnent trust and are publicly
traded on the New York Stock Exchange.

| am pl eased to appear today on behalf of the
nearly 16,000 nenbers of the Association of Corporate
Counsel (ACC), fornmerly known as the American Corporate
Counsel Associ ation, and the nore than 7,000
organi zational entities they represent in 47 countries.
The comments | offer today are those of ACC and not
necessarily those of ny enployer, CarrAnerica.

Because outside counsel are not eligible for
menbership in the Associ ati on of Corporate Counsel, we
can remai n focused solely on the roles and
responsibilities of in-house | awers and thus understand
the i ssues and concerns facing in-house counsel better
t han any ot her organi zation. As you know, in-house
counsel are key players in the devel opnment, pronotion,

mai nt enance, and enforcenent as well as the defense of
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i n-house conpliance efforts at corporations.

Working with senior executives and |ine nmanagers
ali ke, in-house |lawers are both pioneers and day
| aborers in the conpany's conpliance initiatives. Mich
of the inpact of this conm ssion's work in devel opi ng
conpliance standards is borne directly by in-house
| awyers. Therefore, their thoughts and responses to this
conm ssion's original guidelines and, nost particularly,
to the proposed anendnents we believe will provide
practical instruction to your efforts.

At the request of your staff, we would like to
address two points fromour witten subm ssion in greater
detail for you today. First, let ne direct your
attention to our concerns regarding the issue of
expandi ng the definition of an effective conpliance
programto cover violations of |aw beyond cri n nal
conduct. In part, | may be echoing the coments of M.
Gnazzo, who was on the prior panel. | apologize to that

extent, but maybe it should be underscored.
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To sanction conpanies with crim nal penalties
for the failure to have conpliance progranms covering
noncrim nal, possibly regulatory or adm nistrative
viol ations, which are not crimnal in nature, is sinply
wrong. And the ACC believes that taking such action is a
dangerous nmove towards elim nating any meani ngful
gradati on of punishnment that is consistent and
appropriate with the underlying acts.

In addition, while the proposed gui delines note
t hat the organi zation size nmay be a factor in considering
meeting conpliance expectations, the guidelines are too
br oad- based and far-reaching. The fact is that the vast
maj ority of organizations subject to these guidelines do
not have large | egal departnments or conplex conpliance
prograns in place.

The fact is that, by definition, nopst conpanies
are not nenmbers of the Fortune 500. The fact is that
nost conpani es are not involved in high-risk or highly

regul ated industries that generally mandate devel opnent
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and mai ntenance of extensive conpliance systens. Qite
sinply, the fact is that the | egal needs of nost
conpani es are just not as conplex and ri sky.

Commensurate with size and risk, nost businesses
have generally devel oped sinple, yet effective conpliance
systens designed to address crim nal behavior in
hi gh-ri sk business lines. 1In addition, often in-house
counsel are working hard side by side with enpl oyees,
officers, and directors to provide corporate clients with
sound | egal advice and practical, often daily direction
to help ensure the organization neets its |ega
obl i gati ons.

As | said previously, we do not believe that
crimnally sanctioning conpani es through sentencing
gui delines take into consideration conpliance prograns
relating to noncrimnal acts is appropriate. This is
especially true if the conpany did nake |egitinmate and
effective efforts to prevent problens fromarising in the

underlying matter, that is, the crimnal activity.
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But the advisory group's proposal is especially
unfair if we acknow edge that the majority of conpanies
subject to these rules are not likely to have the
far-reachi ng conpliance prograns the guidelines require
so as to receive credit for good faith efforts. There is
just not enough tinme, noney, or focus to contenplate
training and detailed conpliance systens to address every
violation of |law that an organization could inmagine.

To admt this fact is not a cop-out by
organi zati ons who do not want to live up to the
responsibility of good corporate citizenship. |t is just
a fact. We believe that resource and attention of both
busi nesses and prosecutors are better spent in areas of
greater risk. Accordingly, we request that the
conm ssion reject any expanded definition of an effective
conpl i ance program as necessarily covering viol ati ons of
| aw beyond cri m nal conduct.

Second, we are concerned about the original

gui delines and the proposed anendnents’' treatnent of the
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attorney-client privilege as afforded to crim nal
def endants. We appreciate that the advisory group
carefully considered the concerns that have been voiced
since the original passage of the guidelines in 1991.
The advisory group acknow edges that corporate clients,
i ke individual clients who are crimnally charged,
consult |awyers in part because the confidentiality of
the relationship allows the client to present difficult
i ssues for consideration without worry that the request
for counseling will be used agai nst them

As you are aware, the proposed draft suggests
that the waiver of privilege should not be required in
order for a conpany to earn nmerit points for cooperation
with the governnent's investigation. However, the
proposed anmendnents fall short because they allow the
governnment to demand waiver if the governnent believes
that waiver is necessary to make its case.

The idea that the government gets to nake the

call is a bit hard to understand. | ndeed, we believe
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it's hard to imagine a circunstance in which the
prosecutors would rather make their case--not make their
case froman adm ssion that was nmade by a def endant
during a conversation with his | awer.

Furthernmore, the confidential information, once
disclosed to a third party, cannot be returned to the
sanctity of the attorney-client relationship. And this
has been recently reconfirnmed by the California Court of
Appeal s in the McKesson case. Information divulged to
t he governnent, even if the governnent asserts that it
wi shes to protect it from further dissemnation, is now
fodder for every plaintiff's counsel, business
conpetitor, and newspaper in the country. As is usually
the case when the |awer and client's discussions are
di vul ged, these communications will be consumed in highly
damagi ng and often repeated sound bites that nmay be taken
out of context and out of intention.

Previously, it was noted that there could be

sonme circunstances of some waiver that may be necessary.
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Under the current law, there is no sonme waiver under nost
state laws. You can't be a little waived. You are
wai ved, peri od.

The benefits of the privilege should be a
crimnal client's expectation and right. The privil ege
and attendant work product protections to an attorney's
t houghts do not protect facts fromthe governnent's
i nvestigation of alleged wongdoing, nor do they prevent
clients fromdisclosing in a cooperative manner all
rel evant information about the client's activities in
question. The only information that is shielded fromthe
governnment by privilege or work product doctrines is
information that reflects the thoughts and advi ce of
attorneys to their clients.

We woul d ask the comm ssion to give careful
consideration to the benefits that privilege offers to
our society as well as to our clients. Let there be no
m stake. We all win when clients are encouraged, not

di scouraged, to talk to | awers about what they can,

M LLER REPORTING CO., |NC.
735 8th STREET, S.E
VWASHI NGTON, D.C.  20003- 2802
(202) 546- 6666



S]

shoul d, and nust do. It is the privilege that creates
the confort in clients in know ng that seeking | egal
counsel is good and rewarded behavi or.

When the process of receiving advice, however,
is used against a client, it sends a nessage to a client
that the client would have been better off having never
consulted counsel at all. Utimtely, the client is
irrevocably harnmed, and the trust between a | awer and
client is fundanentally destroyed when the privilege
becones nothing nore than a bargai ning chip.

Quite sinply, either the privilege exists for
corporate defendants or it doesn't. A lawer's
i nvol venment in providing | egal advice nust be acconpani ed
by the expectation that the client can bring anything of
concern to the table. If not, the |awer will be
identified as the person to exclude fromall neetings
where sensitive, cutting-edge, or difficult issues wll
be discussed. It is the belief of ACC s nmenber clients,

their boards, and their stakeholders that we need nore
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| awyers in strategic and sensitive neetings and that we
need nore clients seeking counsel.

Qur experience on the front |lines of corporate
Anmerica leads us to the belief that if the
attorney-client privilege is seconded to the needs of
prosecutors, then the attorney-client relationship wll
have been underm ned in a manner that is both
count er productive to the purpose and intent of this
comm ssion's work. And we believe it will be a
di sservice to the protection of the public and the
clients.

To avoid this result, we request that the
conm ssi on adopt the reforms suggested by the advisory
group to change the guideline requirenment that the
privilege be waived for cooperation to be credited.
However, we al so request that the comm ssion not include
| anguage which woul d all ow the governnment to request a
wai ver when they feel they need the information to make

their case.
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Thank you for the opportunity to nmake these
coment s.

JUDGE CASTILLG  Thank you, Ms. Madrid.

We'| | proceed to M. Wallance. Let ne also
t hank you ahead of time for your service on our advisory
group, and I'll let you identify yourself for the record.

MR. WALLANCE: Thank you.

My name is Gregory Wallance. | am a partner at
Kaye Scholer, a New York City based law firm | served
for five years as an assistant United States attorney in
the Eastern District of New York, and ny own practice
currently involves representation in white collar cases
of individuals in corporations, internal investigations,
and corporate conpliance.

And | would like to reciprocate and thank the
conm ssion and its staff for the opportunity to serve on
t he advisory group and, in particular, to serve with a
very distingui shed group of experts and professionals,

several of whom are here today.

M LLER REPORTING CO., |NC.
735 8th STREET, S.E
VWASHI NGTON, D.C.  20003- 2802
(202) 546- 6666



S]

| would also ask for the indulgence to submt ny
witten testinony separately. Certain aspects |I'm not
going to get into today, are still being | ooked at by the
advi sory group nenbers, in part because |I'ma relatively
| ate addition to the panel here.

JUDGE CASTILLO | think all the comm ssioners
woul d agree to that.

MR. WALLANCE: | would |ike, however, to address
two i ssues. First, briefly, the violations of |awissue,
even though | recognize it was addressed by an earlier
panel. And then, second, the waiver issue.

As to violations of law, the conm ssion's
mandat e from Congress under Section 3553 is to ensure
t hat appropriate sentences reflect, anong other things,
an adequate deterrence to crim nal conduct. So the issue
presented i s whet her guidelines that offer fine |eniency
to organi zati ons whose conpliance prograns deter al
violations of |aw, as opposed to those progranms who only

deter crimnal violations, will better achieve that
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obj ective. | believe the answer is self-evident, and
there are three points |I want to nake.

First, a conpliance programthat only seeks to
deter violations of crimnal law while offering its
enpl oyees no gui dance or incentives in conplying with
other laws and regulations, in ny view, is on its face
deficient. | know no such program Every conpliance
programwith which | amfamliar seeks to deter and
prevent all violations of |aw, regardless of the penalty.

Second, many crinmes in the white collar
organi zati onal context are distinguishable from
noncrim nal violations only by the state of mnd with
whi ch the enpl oyee or officer acted. So to be effective
in deterring crimnal violations, a conpliance program
must deter the illegal act, regardless of the state of
mnd with which it was committed. The point is that
illegal acts performed with noncrimnal intent, unless
deterred, run a serious risk of progressing into illegal

acts performed with crimnal intent.
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And the third point is that the existing Chapter
8 guidelines, in fact, require conpanies to deter
noncrim nal conduct to be eligible for fine Ieniency.
The existing comentary states that an organi zation's
failure to incorporate and foll ow applicable industry
practice or--and this is the key point--the standards
called for by any applicabl e government regul ati on wei ghs
agai nst defining of an effective programto prevent and
detect violations of |aw.

The reference to applicabl e governnent
regul ation is unm stakable. An organization's conpliance
programwi || be judged by whether it had conplied with
regul ati ons that, by definition, carry no crin nal
penalties. This comrentary has never been chal |l enged as
ei ther outside the scope of the comm ssion's authority or
as inmpracticable or undesirable froma policy point of
Vi ew.

In short, deterring and preventing viol ati ons of

crimnal |aw cannot be acconplished with half neasures.
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If an organi zation seeks fine |leniency, it nust be
prepared to denonstrate that it attenpted to prevent al
viol ations of |aw.

Now on the subject of waiver, as was evident in
our report, the advisory group struggled with the issue
of privilege waivers. There is a well-known divergence
of views between the Departnent of Justice and the
def ense bar. Qur recommendation offered a conprom se.
The conpronm se was the Application Note 12 to the
exi sting Section 8C2.5--that is sone revised | anguage for
t hat application note--and a new application note to
exi sting Section 8C4.1.

The recommendati on was the product of an
18- nmont h di al ogue between the Departnment of Justice
representative on the advisory group and the group's
white collar defense attorneys, several of whom had
served in senior positions at the Departnment of Justice.
We viewed the conproni se recomrendati on not as the end of

the debate. Indeed, we envision the debate conti nuing.
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But we did view it as a positive step forward.

We were assured that the reconmendati on had been
approved by the Departnment of Justice only after the
recomendati on was submtted as part of our report
wi t hout dissent fromthe Departnment of Justice's
representative. The Departnment of Justice then opposed
t he reconmendati on.

Their opposition conmes in the formas to first
on the issue of cooperation, 8C2.5. The Departnent of
Justice proposes to add a sentence giving substanti al
wei ght to the governnent's evaluation of the defendant's
cooperation and whet her waiver is necessary. And the
Departnment of Justice, on the issue of substanti al
assi stance, opposes our recommended application note
outright.

| believe that the departnent’'s position is
short-sighted, it's unnecessary, and that it's ultimately
contrary to their own | aw enforcenment objectives.

Overall, the departnent should be encouragi ng the kind of
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di al ogue that our group began. It should be working with
the defense bar to further identify areas of conmon
ground, not wi dening the gap. Specifically, on the issue
of cooperation, the advisory group's recommendation |eft
the Department of Justice free to argue to a court that
an organi zati on had not cooperated because that

organi zation had failed to waive privilege.

The Departnment of Justice was also free to argue
that its evaluation of the defendant's cooperation should
be given substantial weight. But there is no need for
this comm ssion to in effect create for the Departnent of
Justice a presunption of good judgnent.

As to substantial assistance, the Departnment of
Justice's opposition to the new application note is
i kewi se unnecessary. Nothing in that application note
changes the departnent’'s exercise of discretion whether
to file a dowmmward departure notion based on substanti al
assi stance or in any way expands whatever renedi es nay be

avail able to a defendant as a result of the failure to
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file such a notion.

The departnment has a strong interest in
encour agi ng organi zations to adopt nore rigorous
conpliance standards such as those that have been
advocated and identified in our report. But to do that,
it must reassure organizations that their conpliance
efforts will not be used against themunfairly by the
department or in third party litigation.

Utimtely, when it cones to the issue of
di scl osure or waiver of the attorney-client privilege and
di scl osure of possible wongdoing, this is only going to
be successful if it's built on a foundation of trust
bet ween t he departnent and the white coll ar defense
attorneys who nust zeal ously represent their client's
interests. The departnent's proposal, follow ng a year
and a half of our efforts to find comopn ground with the
representative on the advisory group, unfortunately sends
t he wrong nessage.

And | want to add that | spoke with the chair of
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the advisory commttee, Todd Jones, who advised ne to
relay here today that the position presented by the
Departnment of Justice on the waiver issue is, in fact,
not consistent with our advisory recomendati on and does
not reflect the view of the advisory group.

Where do we go from here? First, | urge the
conmm ssion to reject the departnent's proposal and adopt
t he advisory group's recommendati on. Second, recogni zing
that this should only be the beginning of the discussion,
our report recommended that the comm ssion, through its
uni que status and powers as an i ndependent judici al
agency within the judiciary, should advance the debate.

Qur report discusses a nunber of proposals,

i ncludi ng--wi thout attenpting to give it undue wei ght,
but it's worth nmentioning here--1legislation before
Congress, Section 4 of the Securities Fraud Deterrence
and I nvestor Restitution Act. That provision, if
enacted, would create a selective waiver doctrine as to

docunments or witten information produced to the SEC,
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whi ch advocates its adoption

Significantly, the SEC sought the adoption of

this provision because it wisely recognized that it has a

common interest with defense counsel in assuring
organi zations that their conpliance prograns and

cooperation with Iaw enforcement will not inpale these

organi zations on the horn of what we in our report called

the litigation dilemm.

So | appreciate the opportunity to cone here
t oday and address the issues and avail able, as are ny
col I eagues, to answer any questions that you nmay have.

Thank you.

JUDGE CASTILLO We'll open it up, and let ne
just say one thing before | recogni ze any conm ssi oners.

| think it was interesting the |ast panel has
i ndi cated that the organi zational sentencing guidelines
has had success. | was, frankly, surprised when the
Sar banes- Oxl ey Act indicated, | thought, quite

gratuitously that the organi zational sentencing
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gui deli nes were "obsol ete and outdated.”

We, as a conm ssion--and | don't take credit for
this. Judge Murphy, as our chair, set up an advisory
commttee of which we've seen two nenbers, and we've seen
ot her menbers in the previous panel, were on a course to
i mproving the organi zati onal sentencing guidelines. And
we appreciate all the effort that has gone into the
i nprovenent, which | enphasize again was pre-Enron and
pre Sarbanes-Oxley. |It's one of the tines that the
Sent enci ng Comm ssion should be proud to be way ahead of
t he curve.

And with that, | recogni ze Comm ssi oner
Horowi t z.

JUDGE HOROW TZ: | have several questions. But
pi ggybacking first off of--on the waiver issue. But
before getting there, I want to pick up on what Judge
Castillo just said and where we, | think, left off with
the | ast panel, which is whether the guidelines should be

| ooking to incentivize conpani es and how that shoul d
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happen and whet her they've been successful.

And | noted, Ms. Buchanan, in your statenment you
tal ked about how inportant it was to have conpanies--to
gi ve conpani es incentives to devel op conpliance prograns,
in part to self-police and in part to self-report. And
ask any of the nenbers of the panel to respond to this.

But nmy sense is that part of the rationale for
the original guidelines--organizational guidelines--and
part of the rationale going forward is the notion that at
sentenci ng, because that's what we're tal king about here,
a judge | ooking at two conpani es--one that doesn't have a
program and never had a program one that did have a
programthat was effective but failed in this
circumst ance--that the judge should be--that the conpany
shoul d be rewarded in sone respects, even though the
program failed for trying.

And in part, that's because conpanies that do
devel op prograns and self-police are less likely to

commt wrongdoing, and if there is wongdoi ng ongoi ng,
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they're likely to find it out sooner and, therefore,
mtigate the harmthat results fromthe violations. And
that that's the theory for incentivizing conmpanies. And
in your expertise, prosecutor defense side, what your

t houghts are on why we have the guidelines, the

organi zational guidelines, and the | anguage about

effective conpliance prograns?

MR. WALLANCE: Well, | would first--if | could
just hark back to your remarks. | think that the
gui del i nes have been a spectacul ar success. | think that
the comm ssion deserves enornmous credit for, in effect,

creating the field of corporate conpliance and. above
all, for focusing the attention of corporate Anerica on
the need for conpliance.

| think our recommendation is built on the | ast
10 years of experience. | think the comm ssion is also
to be commended for having inpaneled our group. And I
think we actually go well beyond Sarbanes-Oxley in the

foll owi ng sense. That what we've attenpted to do is pul
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toget her, wi thout being too detailed and too prescriptive
and | eavi ng conpani es enough flexibility to make their
own choices, but to pull together all of the essenti al
principles, and they're all interrelated principles, that
really govern or should govern corporate conpliance and
put themin one docunent.

And | do think that's a contribution that both
t he guidelines made 10 years ago and, | believe, our
report makes in ternms of updating those and upgradi ng
t hem based on experience, that the |egislation that was
enacted in the |last year or two doesn't contri bute.

As to your specific point about why we do these,
it seems to me, and I'Il leave it at this, that the
comm ssion made the wi se choice that the time for a
conpany to begin inplementing a conpliance programis not
after sonme horrible event has occurred that has
devastated the conpany--its sharehol ders, indeed, the
i ndi vidual lives of many of its officers and

enpl oyees--but to start before that happens.
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It's well within the legitimte exercise of
sentencing policy and choices, and I'Il leave it at that
and defer to ny coll eagues.

MS. BUCHANAN: The gui delines have clearly been
effective. One of the things that we' ve been focusing on
this norning, | think, are those corporations that do
commt violations and that get prosecuted. But if a
corporation has an effective program they nmay not be
prosecuted at all, and it's very difficult for us to
quantify how many such corporations have commtted
vi ol ati ons but have not been prosecuted because of their
ef fective prograns.

JUDGE O NEILL: If I may just jump in there? Do
you have--does the departnment have any opposition to
maki ng that declination information avail able so that
corporations can have sone sort of an idea that, in fact,
having a conpliance program actually hel ps?

MS. BUCHANAN: | woul d have to take that back to

t he departnment and give you a response. At this point,

M LLER REPORTING CO., |NC.
735 8th STREET, S.E
VWASHI NGTON, D.C.  20003- 2802
(202) 546- 6666



S]

"' mnot prepared or in a position to make a conm tnment on
behal f of the departnent.

But | do think that in nost significant
i nvestigations, a corporation knows, you know, why it is
that they're not being prosecuted. So it is that
i ndi vidual corporation that recognizes that it's received
the benefit.

But you make a very good point that if other
corporations knew of this information, then they woul d
clearly see the incentive. And so, by inproving the
organi zati onal guidelines as recomended by the advisory
conmttee, we think that we will be hel ping corporations
to inprove their conpliance progranms and to, one, prevent
t hensel ves from being prosecuted in the first place and,
second, to receive the benefit for having those effective
prograns.

JUDGE HOROW TZ: 1'Ill defer to others first.

JUDGE CASTILLO  Ckay. Comm ssioner Steer?

JUDGE HOROW TZ: |I'msorry. Did Ms. Madrid--
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JUDGE CASTILLO. Go ahead, Ms. Madrid.

MS. MADRI D: Thank you.

| would agree that | believe the guidelines have
provided a solid and prudent framework from which to
work. | think that | would just underscore that we
believe there is some caution that should be taken as you
consi der further expansion and possible refinenments that
may be necessary as a result of inplenentation of the

gui del i nes.

JUDGE CASTI LLO.  Conmmi ssi oner Steer?

JUDGE STEER: 1'd like to return to the waiver
i ssue and do this with sonme trepidation because of a
nunmber of reasons. But | nust say as | |listen to what
each of you have to say, it seenms to nme that it's a | ot
about finding the right words and the tone. There's nore
commonal ity here, that |1'mhearing at |east, than nmay be
evident to sone.

First, let nme say | amat best mldly

interested, if uninterested, in whether or not there's

M LLER REPORTING CO., |NC.
735 8th STREET, S.E
VWASHI NGTON, D.C.  20003- 2802
(202) 546- 6666



S]

devel oped sone di sagreenent between the advisory
comm ttee and the departnment. These issues, you know,
t hey have to be discussed, and there's no set final
answer .

But et nme ask you about this. | hear three
el ements that there seens to be an essential agreenment on
bet ween what all of you are saying. One, waiver of the
wor k product, doctrine, and the attorney-client privilege
sonmetinmes is not a prerequisite in all cases for getting
a reduction in culpability score for cooperation. Two,
the essence of what this calls for is a denonstration of
cooperation, providing necessary information to the
governnment to assist it in its investigation. Three, it
only makes natural sense that if the judge is in the
position of nmaking that determ nation, he or she w|l
want to defer to what the governnent has to say about the
val ue of that cooperation.

Al'l three of those things seens to nme to nmake

good sense, and it's a matter of finding the right words
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to express the ideas. Am | wong about this?

MS. BUCHANAN: That's correct, Comm ssioner
Steer. And I'd like to begin by saying that with ny
participation on the advisory commttee, | didn't believe
that | made an assurance that the Departnment of Justice
woul d accept this position. | hoped that they woul d.

You have to renmenber that we were comng froma
position where the Departnent of Justice believed that no
change should be made in the guidelines and that they
were fine where they were. And there were many nenbers
of the advisory commttee and the defense bar who were
subm tting comments to us to say that we should make an
explicit statement that waiver is not a prerequisite. So
I was working in good faith with the advisory committee
to come up with a conproni se that woul d address the
concerns of the advisory commttee and address the
concerns of the departnent.

When the departnent reviewed the report of the

advi sory comm ttee and the proposed amendnents to this

M LLER REPORTING CO., |NC.
735 8th STREET, S.E
VWASHI NGTON, D.C.  20003- 2802
(202) 546- 6666



S]

conm ssion, they wanted to make an i nmprovenent. They're
not necessarily disagreeing with what the advisory
commttee said. They're sinply refining it. And they
beli eve--we believe that if we're going to make any
change, recommend any change to the guidelines, that it
ought to be the nost clear change as possible so that it
is absolutely clear what is required and that wei ght
shoul d be given to the governnent, which, as | said
earlier, the courts are already doing.

And to address a point that was nade earlier by
one of the panelists, we also have to renenber that the
i ssue here is cooperation. |It's whether the organization
has disclosed all pertinent information sufficient for
| aw enf orcenent personnel to identify the nature and
extent of the offense and the individuals responsible.

This isn't something that a corporation has to
do. But if a corporation wants to receive the benefit
and the three-level reduction, they nust cooperate. And

they can't cooperate half way. They have to cooperate
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t hor oughl y.

JUDGE CASTILLO  Ms. Buchanan, |let ne ask you a
guestion about this waiver issue, and it sounds to ne
t hat our advisory commttee had some robust conversations
about this. And let nme just say for the public out
there, our advisory commttee did give notice to the
general public, had hearings. And so, this cones as no
big surprise to anyone that was follow ng this.

But it seens like this |anguage that was
devel oped fromthe advisory commttee is akin to the
| anguage, | guess, of the M ssouri Conprom se. |It's very
careful. So we're hesitant to get involved in tinkering.
What it says in the conproni se | anguage, it says,
"However, in some circunstances," and then it goes on, "a
wai ver m ght be necessary." The Departnment of Justice
now wants to change it to, "However, in other
circunstances.” So it's the difference between "sone"
and "other."

And ny question would be, does the Departnment of
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Justice recogni ze that whether it's "some" or "other,"
these situations where a conpany is being asked to waive
its attorney-client privilege and get into all kinds of
litigation dilemmas, does the departnment recogni ze that
t hose other or sone circunstances are going to be
limted, are going to be the exception rather than the
rule? O does the Departnent of Justice take sone ot her
position?

MS. BUCHANAN: | think that the departnent's
position is fairly set forth in the Thonpson menorandum
which states that if a corporation can provide
information to the government sufficient to enable it to
i nvestigate who commtted the of fense and what was
conmmtted, then waiver is not necessary.

And you're correct, Judge, that we are al
sayi ng the sane thing, but we're just saying it in a
different way. And we think--

JUDGE CASTILLO If you had to predict, would

you say that given your extensive experience in
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prosecuting cases, that 80 to 85, nmaybe 90 percent of the
time a conpany should be able to provide that information
all owi ng the Departnent of Justice to prosecute wthout a
wai ver? O are you hesitant to make that prediction?

MS. BUCHANAN: | wouldn't want to try to
quantify it in those terns. But if a corporation can do
it without waiving any of the privileges, then certainly
t he governnent would not require a waiver of either the
attorney-client privilege or the work product
pr ot ecti ons.

JUDGE CASTILLO  Ckay. Thank you.

Yes. Conm ssioner O Neill?

JUDGE O NEILL: M. Buchanan, do you think--sort
of two parts here. When a judge is deciding on whether
or not and what the ultinmate sentence is going to be, do
you think at the end of the day that a judge ought to be
able to give a conpany that's ferreted out bad behavi or
t hrough some sort of a whistle-blower--that has a

conpliance programin effect, that's ferreted out the bad
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behavi or--should, in those circunstances, the judge be

able to give the corporation a break for having uncovered

at an early date the bad behavior?

And should it make any difference whether or not

t he person who engaged in that bad behavi or happened to
have been the president or the CEO of the corporation?

Say, for exanple, I'mjust, you know, a
| ow-1 evel in-house counsel, a lawer. And | discover
that there's bad stuff going on, and | bring it to
sonebody else's attention. And ultimately, that's sort
of turned over to corporation counsel, and agreenent is
made with ot her executives of the corporation to nake
that information known. And it happens to involve the
CEO of the corporation.

Even if it's a high-level operator within the
cor poration, ought not still the corporation be
incentivized to make sure that that behavior is both
di scl osed and that the corporation itself receives a

break for that disclosure?
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MS. BUCHANAN: That's an excellent question, and
| think that this is one that we really westled with
strongly. The issue here is whether the corporation had
an effective program And if the program was effective,
then the violation may not have occurred in the first
pl ace, or the high-level official wouldn't have been able
to circunvent the program So it really isn't going to
hel p pronote effective conpliance to reward that person
if they're a high-level official.

On the other hand, in that situation of the
corporation that truly did everything that they could,
and they did detect the violation. They reported it
early. That corporation is nost |likely not going to get
prosecut ed anyway. So in those situations where you have
one bad apple at the top who has done sonething to
violate the | aw where the corporation could not have done
anything to prevent that, then that's the type of
situation where it nmay not be appropriate to prosecute

the corporation anyway.
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JUDGE O NEI LL: Because | nean, isn't part of
really having an effective conpliance program-we
recogni ze generally that no programis perfect in terns
of its ability to deter m sconduct. So isn't really part
of having an effective conpliance program al so
i ncentivizing conpanies to disclose when m stakes have
been made?

Especially if you're tal king about, as M.
Gnazzo from United Technol ogi es poi nted out, you've got
200, 000 enpl oyees scattered across 50 nations throughout
the world, operating in all 50 states and the District of
Col umbi a. When you' ve got violations that occur, isn't
it better and isn't it really part of the corporate
requi rement of corporate conpliance to nake sure that
di sclosure is made fairly early? 1Isn't that part of what
we're incentivizing, effectively?

MS. BUCHANAN: Absolutely. And I think that the
nost difficult situation is when the crimnal conduct is

commtted by the high-level official because we have two

M LLER REPORTING CO., |NC.
735 8th STREET, S.E
VWASHI NGTON, D.C.  20003- 2802
(202) 546- 6666



S]

conpeting principles here. One is to incentivize
corporate conpliance, and the other is to provide that
conpliance and that structure fromthe top down.

And | think that you have to nmamke a deci sion.
You can't have it both ways. And that's why we believe
that the corporation should not receive a benefit when
you have the wongdoing commtted by the high-Ievel
official. And that's, of course, in a situation where we
prosecute a corporation.

JUDGE O NEILL: Is it possible to draw a |ine
bet ween privately held conpani es and public corporations?
Because, obviously, in a privately held conpany, chances
are the people who are at the top are going to be really
the owners of a corporation. Wereas, in ternms of a
publicly traded corporation, the people who are really
getting screwed are the stockholders ultimately and nay
not, in any way and any shape or form be part of the
m sconduct that occurs. |Is it reasonable to draw a

di stinction there perhaps?
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MS. BUCHANAN: | agree with you. | think that
in a small corporation, the person at the top who is
potentially commtting the violation is also the person
t hat probably holds the greatest amount of stock in the
corporation. And when you have a | arge corporation, it
does make it more difficult to identify that particular
violation. But again, in that situation, | think that if
it is conpletely unfair to penalize the enpl oyees, the
st ockhol ders, and other potential stockhol ders that that
corporation may not be prosecuted anyway.

JUDGE CASTILLO.  Comm ssi oner Horowtz?

JUDGE HOROW TZ: Turning to the waiver question.
| have actually several questions about it. One place
that | wanted to start, though, Ms. Buchanan, is at | east
as early as | believe it was last fall, there was sone
publ i shed reports about how the departnent was working on
a policy, or a new policy or a new guidance in the field
about wai ver and requesting waiver of the privilege.

| was curious as to whether that policy is going
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to be issued, is about to be issued, is not going to be
issued? |f you can give any update?

MS. BUCHANAN: Sure. In Novenber of 2003, the
Departnment of Justice did produce a docunent in the
United States Attorneys Bulletin, which is avail able
online and which was discussed at the recent white collar
crime nmeeting in Mam |ast week. The gui dance that was
put out by the Departnent of Justice was essentially
gquestion and answer with Janes Conmey, which was prepared,
you know, at the tinme that he was the United States
attorney for the Southern District, and now the deputy
attorney general .

So we believe that this guidance that is
contained in the question and answer does really address
many of the issues that were brought to the attention of
the ad hoc advisory commttee. And whether further
gui dance is going to cone out, that's still under
consi deration. But we believe that this was a very

inportant first step into setting forth what we believe
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is necessary for assistant U S. attorneys to know in
ternms of when waiver may be required.

JUDGE HOROW TZ: But no policy in place simlar
to--1 know you' ve spoken about the policy in your office
where you personally have to approve waivers of the
privilege or request for waivers. There's no policy,

t hough, across the board at the U S. attorney's offices
about who needs to approve and what's--

MS. BUCHANAN: That's correct. Many United
States attorneys, including nyself, have adopted policies
within our own offices that waiver of the attorney-client
privilege or work product protection cannot be requested
wi t hout the approval of the United States attorney. And
that's sonething that many of the United States attorneys
have been discussing, but it has not been nmenorialized
into any formal policy by the departnment.

JUDGE HOROW TZ: Can | just--M. Wallance. 1In
this discussion about how often realistically we need to

wai ve, what's really practically speaking at issue here,
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my experience--and |I'm curious what your experience has
been as both in the prosecution and the defense side--is
that a conpetent and intelligent prosecutor, conbined
with a conpetent and intelligent defense attorney, can
relay facts back and forth w thout waiving the privilege
in al nost every circunstance.

And |'m curious as to whether you could provide
any exanpl es where waivers were necessary in particul ar
ci rcunst ances or where waivers were requested where
unnecessary?

MR. WALLANCE: | think the exanples | could
provi de woul d unfortunately violate the privilege. It's
har d- -

JUDGE HOROW TZ: That's al ways the problem

MR. WALLANCE: But | could agree with you. | do
think--and it's not to mnimze the inportance of the
i ssue, but to put it in perspective that it is possible
in nmost cases to provide the information w thout waiving

privilege. That was the point that M. Coney nmade when
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he testified before our advisory group in our hearing |
think it was Novenber 2002. It was essentially the point
I think he repeated. |It's an inportant point.

But | do think that that's what we were trying
to capture in the proposed | anguage was that it isn't
required or you can cooperate w thout waiving, except in
l[imted circunmstances. And | do think, Conmm ssioner
Castillo, that |anguage is inportant. And |I'm m ndful of
your reference to the M ssouri Conprom se, and we all
know how t hat turned out.

But | do think that here, it goes beyond
| anguage. There are sone substantive issues at stake,
and it's not just the tension between the defense bar and
t he Departnment of Justice. But our |anguage was really
intended to reflect the bal ance between nost of the tine
it isn't required. There may be sone tines it is.

And to defer the decision, particularly on
cooperation, to the judge, who |I think is equipped to

make t hose ki nds of decisions, and particularly that |ast
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sentence that was added to the Application Note 12 that
we had proposed, would appear to be a direct or indirect
signal, if not nore than that, that the judge should have
| ess discretion, and it should defer to the Departnent of
Justi ce.

Nobody di sputes that the Department of Justice's
opinion is entitled to substantial weight. But
enshrining it as a presunption | think sends the wong
message and distorts what | think ultimately should be
the judge's final decision of whether cooperation is
adequate or not, particularly in the context of the
wai ver of privilege.

JUDGE CASTILLO  Judge Hi noj osa?

JUDGE HINQJOSA: Wth regards to the waiver, |
think there's two different issues at play here. One is
wai ver with regards to a cooperation deduction of points
under the guidelines. The other one is waiver with
regards to a departure fromthe guidelines based on

substanti al assi stance.
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My inpression is that those may be different
fromthe departnent's standpoint. M inpression also is
t hat cooperation is basically acceptance of
responsibility for an individual defendant who has had
crim nal charges brought against him And substanti al
assi stance is basically the sane. |It's cooperation and
assistance with regards to prosecuti ng sonmeone el se or
bringing forward information that's beneficial to the
gover nment .

My i npression through the years as a judge has
been that when it cones to individual defendants, it does
not seemto be a factor for the Justice Departnment,
either in acceptance of responsibility matters or with
regards to substantial assistance, to require an
i ndi vi dual defendant to waive their attorney-client
privilege. |It's never been brought to ny attention that
that is a factor that the Justice Departnment considers
i nport ant.

So ny question to Ms. Buchanan is why is that
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di fferent between an individual defendant as opposed to a
cor porate defendant?

MS. BUCHANAN: Well, the difference, Judge, is
that while the three-point reduction for cooperation is
probably nore akin to the two- or three-|evel reduction
for acceptance of responsibility, it's not exactly the
same. It is different. |It's not the sane.

JUDGE HI NQJOSA: It's slightly different, but
not too nuch.

MS. BUCHANAN: Well, it's not just acceptance of
responsibility, it's cooperation. And that's why in
t hose circumnmstances where waiver is the only way that a
corporation can cooperate--for exanple, if the
corporation is relying upon advice of counsel or where
the wi tnesses who woul d have the information, because of
their ow liability, will not provide that
information--in that type of a situation, the only way to
provide that information may be through wai ver of

privil eges.
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JUDGE HI NOJOSA: And on substantial assistance,
whi ch requires that the corporation mke a case or
provide information at |east to a case agai nst anot her
organi zati on and/or an individual not directly affiliated
with the organi zation, how does that become different
from substantial assistance on the part of the defendant?

MS. BUCHANAN: Wel |, substantial assistance is
nmore than cooperation. [It's assisting--

JUDGE HINQJOSA: Right. It's strictly up to you
as to whether you want to file the notion.

MS. BUCHANAN: And in fact, very few
corporations ever receive these additional points for
substanti al assistance because they rarely do go beyond
si nply cooperating.

And | would like to point out that I was so
concerned about staying within nmy tinme period that |
didn't nention our position with respect to the
substanti al assistance. Because we believe that the

gui del i nes should not be changed with respect to
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substantial assistance, particularly because, as you
poi nt out, Judge, it really is the governnment's notion.

And we believe that we woul d create unnecessary
litigation if we were to include any additional |anguage
on that point.

JUDGE HOROW TZ: Just to correct one thing. |
think on the antitrust context, conpanies regularly
recei ve downward departures for substantial assistance.

| believe that's correct?

MS. BUCHANAN: That's correct.

JUDGE CASTILLO  Conmi ssi oner Rhodes, did you
have your hand up?

JUDGE RHODES: | did.

JUDGE CASTI LLO.  Ckay.

JUDGE RHODES: On the waiver issue again, in
choosi ng what the | anguage should be, | think it's
i nportant to focus on what the purpose of the |anguage
is. And | heard Ms. Madrid and M. Wallance speak in

ternms of the waiver in connection with litigation dilemm
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and the idea that if you do have to waive, then the
corporation is faced with litigation dilenmm. That is,
they could be sued by third parties.

But it seens to ne that whether there is sone
| anguage, no | anguage, or whatever the |anguage is, the
| anguage cannot solve the litigation dilemm. The
litigation dilemma is there, and it's just a function of
the law of attorney-client privilege. And this |anguage,
it seens to ne, is directed at sonething different. It's
directed at trying to advise the parties and the court of
when cooperation is thorough.

And the application note says what cooperation
is, when it's required, what it takes to be thorough.
And the departnment's position is thorough cooperation
will sonmetinmes require a waiver because we won't get
t hor ough i nformati on without that.

And so, if cooperation, rather than the
litigation dilemma, is the focus and the purpose of the

| anguage, then why is it wong--then why is the
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departnment's proposal, the nost recent proposal contained
in the witten testinony, page 11, which would nove the
attorney-client waiver |anguage up toward thorough, where
it nmore clearly nodifies what the purpose is?

And then al so, what about the third sentence,
where when the court is in a simlar position, in 5KI1.1,
and the court is supposed to decide the extent or the
t hor oughness of a defendant's cooperation, and the court
is specifically advised substantial weight in the
Application Note 3 should be given to the governnent's
recommendati on because, of course, the government knows
what its investigation is better than the court knows
t hat .

So ny question is, what is the purpose of the
| anguage? How do the choices affect the purpose? And
what happens if we | eave out the third sentence? Then
have we nodified what the court understands traditionally
is its role? The court has the discretion in 5K1.1 to

depart as little or as nmuch as it wants or not at all.
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And now here, if the court is supposed to
perform under this reduction guideline a simlar
determ nati on of how thorough was that cooperation, why
is it not inportant to state the case conpletely and
t horoughly so that we don't | eave sonething out and
m sl ead the court and parties?

JUDGE O NEILL: And I'll add in a fourth there.
Woul d the departnent be willing to support |egislation
that would limt the disclosure of the waiver of the
attorney-client privilege only the governnent and excl ude
it frombeing--deemit not waived as any third parties?

JUDGE RHODES: So--to the whol e panel.

MR. WALLANCE: Well, 1'd like to break down.
There are a nunber of questions. 1'd like to break down
first the relevance of the litigation dilenma to these
i ssues, separate the question of cooperation from
substantial assistance because they are in different
contexts, and third, address the |last question that was

rai sed about what other efforts m ght the departnent

M LLER REPORTING CO., |NC.
735 8th STREET, S.E
VWASHI NGTON, D.C.  20003- 2802
(202) 546- 6666



S]

support, recogni zing that they would obviously be the
ones to decide on that.

First, | think the litigation dilenm is
rel evant even to the question of cooperation or
substantial assistance because you're the attorney
advi sing the conpany to waive privilege, and you' re going
to recogni ze right away that there are some serious
downsi des, including the risk of third party litigation.
Third party litigation in the last 10 years has becone an
enor mously expensive and potentially catastrophic event
for conpanies. So that's a big downside.

Then you're asking yourself, in ternms of making
a recommendati on, what's the upside for nmy client? And
this is where you're going to want to know, well, what am
| buying with this disclosure and the risk I'mtaking?
And how can | be assured that | will get the benefit of
cooperation? And | anguage becones vitally inportant.

And again, we spent a year and a half trying to

craft that bal ance. The addition of the | anguage
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regardi ng presunpti on of good judgnent on the
departnment's part, in our view, or in the view of the
peopl e on our side of this equation, tips the bal ance.
Maybe it's a question of optics. Mybe it's a question
of substance. [|'mnot certain it matters.

But | think, ultimately, you've got to give sone
assurance that you're going to get the benefit of that
cooperation and that a judge is going to nake that
decision. It ultimtely won't be totally in the hands of
t he departnent. That, | think, is the relevance of
litigation dilemm to cooperation.

On substantial assistance, and | concede that
that's in a different context and presents the issue of
where the departnent has greater discretion. But again,
substantial assistance ties right into the question of
what is the penalty? |If | give you disclosure, if | open
up my nenos and my notes to you to |look at, | open nyself
up to third party lawsuits since they may be waiving the

privilege and handi ng the evidence against nme to those
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adversaries. W're not notivated by altruistic
consi derations. Wat am| getting?

And so, we need sonme gui dance on how the
departnment is going to exercise its discretion on whether
to depart downward. And I think, again, this was crafted

in very much the sanme spirit as cooperation, which was

that right balance. |In nost cases, it isn't required.
There will be a few, and we recogni ze that, and that's
t he assurance we're looking for. [It's an assurance |

t hink the departnment should want to give us.

Beyond that, though, | agree that, ultimtely,
this probl em cannot be solved by the commission. | do
think a legislative solution is the best one. What
exactly that |egislative solution should be, you know, we
had di scussi on about renedial privileges and so forth. |
happen to think that one of the better solutions, and it
does resolve the litigation part of this, is the solution
that the SEC put forward, which is to create this limted

wai ver privil ege.
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When you disclose to | aw enforcenent, then that
di sclosure will be exenpt fromthird party private
litigation. 1t doesn't solve the issue of cooperation.
It doesn't solve the issue of substantial assistance.
But it will make this issue a lot nore easy for us to
deal with in our respective roles if the threat of third
party litigation can be elim nated.

MS. BUCHANAN:  Well, it is extrenely difficult
to try to quantify how many times or what percentage a
wai ver is going to be required. And | just don't think
that we can do that.

But we are very consistent in our statenents
t hrough the Thonpson neno, through the testinmony of the
departnment at the public hearing, through our witten
testimony, through the recent question and answer series
of James Coney, that we believe strongly that if a
corporation can provide cooperation w thout waiver, then
wai ver will not be requested.

And beyond that, | don't think that we can be
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any nore specific as to in how many circunstances that
woul d occur. We probably could correct the myopic
i mbal ance if we reduced the first and second sentence
into one. Then we'd still have only two sentences.

| think it's inportant when you | ook at
litigation involving the guidelines, courts |ook at the
various sections of the guidelines, and they find that if
t he guideline section includes certain |anguage in one
place and it doesn't include it in another, that that was
an intentional--it was intentional to | eave that | anguage
out .

So when you | ook at the | anguage in 5K1.1, which
does include a statenent that weight will be given to the
governnment's consideration of the defendant's
cooperation, and you don't have that same | anguage here
in this section, then it mght be said that it was
intended to be left out. And we think that because the
courts are going to give substantial weight to the

governnment's consideration, it is the governnment that
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knows what information did they have before the
cor porati on cooper at ed.

They're really in a position to provide that
substantial assistance to the court. And I think that if
the court is going to consider that substantial weight,
we should include it in the amendnment.

JUDGE O NEI LL: Does the departnent support
[imtation on disclosure to third parties?

MS. BUCHANAN: That's the dilemma. The dil enm
is that a corporation has to decide, if you are in that
situation where the only way to cooperate is to waive,

t hey have to bal ance that three points for waiver versus
the potential of third party litigation.

JUDGE O NEILL: Is there any downside to the
departnment in not supporting? Because the departnment is
obviously interested in obtaining the information that it
needs. And if it's only a limted class of cases in
which it's going to require a waiver of the

attorney-client privilege or of the work product
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privilege, then it seems to ne in that [imted nunber of
cases in which it's likely to occur, the departnent
really has no interest in a third party being able to use
that information as | everage agai nst a corporation.

So--and the SEC seems to think it's an
appropri ate proposal.

MS. BUCHANAN:  Well, | agree with you that it is
the current state of the law that creates litigation
dilemma. But |'mnot able to comment on proposed
l egislation in ny individual capacity.

JUDGE HOROW TZ: Let ne just ask, is it at this
poi nt the departnment doesn't have a position on the
pendi ng SEC | egi sl ati on?

MS. BUCHANAN: That's correct. The governnent
has not - -

JUDGE HOROW TZ: Not for or against?

MS. BUCHANAN: The government has not taken a
position.

JUDGE HOROW TZ: The Justice Departnent?
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MS. BUCHANAN: Correct. |I'msorry. The Justice
Depart nent has not.

JUDGE HOROW TZ: Let nme ask Ms. Madrid, since
the ACC in their subm ssion tal ked about the dilemm and
asked us to make recomendati ons to Congress, what the
ACC s viewis of the SEC s bill on imted waiver. And I
know you tal ked also in your subm ssion about a
sel f-evaluative privilege as well.

MS. MADRID: If I may in answering the question
just go back to Conm ssi oner Rhodes's question on the
focus of the | anguage and with respect to its purpose. |
think with respect to its purpose, that would be a
terrific way of looking at it. Unfortunately, you can't
|l ook at it in a vacuum because of the inpact, the dilemn
that we find ourselves in.

And the fact of the matter is you can't waive a
little bit. You just can't. So the inpact is
trenmendous. And the dilenma that we've been talking

about is one that is real, and to the extent that
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| egislative initiatives begin, |I think they would be the
only way--and | am speaki ng now on behal f of myself--they
woul d be the only way that this could start to be

addr essed.

To have every court across the country analyze
this over and over and over again and potentially com ng
out with differing positions, but nore |likely than not
com ng out with the position that a little bit of a
wai ver is a conplete waiver would just be untenable. To
the extent that |egislation would start to nove and al | ow
for limted disclosure, that would be, | think, the only
practical solution to the dilemm, to the extent that
it's going to be required for cooperation.

JUDGE CASTILLO  Any other questions? Yes.
Commi ssi oner Horow tz?

JUDGE HOROW TZ: Keep going. Let me ask about
the set-up right nowin 8C2.5 is a one, two, five
reducti on set-up. One point for acceptance, two points

for cooperation, five points for early disclosure, plus
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cooperation, plus acceptance.

Have any of you fornmed any thoughts as to
whet her the one, two, five should go nore akin to what we
do with individuals, which is two points for acceptance,
perhaps three for cooperation, and | eave the five where
it is? | wonder if one point is sinply too small a
nunber for acceptance of responsibility, where we give
two points off to individuals for accepting
responsibility. And was that discussed by the advisory
commttee?

MS. BUCHANAN: The advisory commttee, | don't
bel i eve, discussed this issue. W believe that the
current state of the |law-one point, two points, and five

points--is sufficient to pronote effective conpliance.

MR. WALLANCE: | wish it would resolve, if one
added extra point, I wish it would resolve the dilenmm
that we've been addressing for the last hour. But |

don't think it woul d. And that's correct that we did not

di scuss it.
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| think the practical fact is, as sonebody
poi nted out, nost corporations don't get to that stage in
the sense of having to litigate the appropriate sentence
under the sentencing guidelines and then argue about
should it be one point or two points. | don't think the
one point reduction would really change the equation in
ternms of the decision whether to waive privilege.

| think, ultimately, the balance is what
assurances can the governnment give ne about how this
i nformati on woul d be used as regarding the ultimtely
sentence it will negotiate, as opposed to present to
it--and then present to a judge under 11C? As well as
what's going to be the risk to third party litigation? |
don't think adding one point is going to get us all off
t he hook of this problem

JUDGE HOROW TZ: Ms. Madri d?

MS. MADRID: | would echo M. Wall ance's
comments on that, although I would just note that nore

credit is always better than less. So for what it's
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wor t h.

JUDGE CASTILLO.  Any ot her questions? Then we
are going to excuse the panel, and thank you all for your
patience.

MS. MADRI D: Thank you.

JUDGE CASTILLO. We are running a little bit
behi nd, but we're going to switch gears now from
corporate issues to hazardous materials, which m ght
i ncl ude some version of corporate responsibility.

So we'll go to panel three. Okay. And | think
we'll start with the Departnment of Justice, M. Uhl mann.

MR. UHLMANN: Good norning, Judge Castillo and
menbers of the comm ssion.

JUDGE CASTILLO  Good norni ng.

MR. UHLMANN: A tough act to follow, but I'm
David Unhl mann. |'mthe chief of the Justice Departnment
Environnmental Crinme Section. And |I'm pleased to have the
opportunity to appear before you today to testify in

support of a new sentencing guideline for hazmat cri ne.
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It's fitting that the prior panel included, at
least in terns of the Justice Departnent representative,
Mary Beth Buchanan fromthe Western District of
Pennsyl vani a because the problens of hazmat crinme were
made | arge and clear imedi ately after Septenber 11th,
when in the Western District of Pennsylvania, several
i ndi viduals were arrested on charges of fraudulently
obt ai ning commercial driver's |icenses, which had
endorsenents allowing themto carry hazardous materi al s.

Al though the initial fears that those defendants
m ght have terrorist ties proved to be unfounded, their
arrests and the subsequent convictions in those cases
denmonstrated the vulnerabilities of our hazardous
mat erial transportation system

The volunme of hazardous material transported in
the United States each year is staggering. 1In 1998, the
| ast year for which data is avail able, there was over
four billion tons of hazardous material shipped in over

800, 000 shipnments, by air, by rail, by truck, by ship, by
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pi peline. And while the vast mgjority of those shipnments
are legal shipnents, the reality is that even a single

i nci dent involving hazardous materi al poses grave risks
froma public health, public safety, and environnental

st andpoi nt.

Recogni zi ng those risks, the departnment nearly
two years ago | aunched a hazardous materi al
transportation initiative. The goal of our initiative is
to nore strictly enforce our nation's hazmat |laws. In
doi ng so, we hope to ensure higher conpliance, increased
conpliance with the hazmat | aws, and we hope to nmake it
nore difficult for terrorists and others who would seek
to do harmto the United States to exploit our hazardous
mat erial transportation system

We' ve becone concerned over the |ast two years,
however, because the existing guidelines for hazmat
crime, designed with pollution crime in mnd, did not
provi de adequate sentences for hazmat crinme. So what |'d

like to do today is address three issues in ny oral
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testinony. First, why we believe the existing guidelines
are inadequate. Second, what changes we believe should
be made. And third, why we believe it's critical that

t he comm ssion act now in this amendnment cycle.

| n addressing why we believe the existing
gui del i nes are inadequate, | should be clear about where
our concerns |lie and where they do not. | think
everybody on the panel and, indeed, everybody in the room
wants to do everything possible to nake sure that
terrorists don't use hazardous materials as their newest
weapon to attack our country.

And we are convinced at the departnent and the
Departnent of Transportation that we need to do our part
and step up enforcenent of hazmat [aws. And we're hoping
t hat increased enforcenent of hazmat |laws will have the
sane positive effect that increased airport security has
had, that increased border controls has.

We are not here today, however, to suggest to

you that the existing guidelines are sonehow i nadequat e
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if terrorists commtted hazmat crine. Obviously, there
is in Chapter 3 already a substantial enhancenment for
crimes conmtted with a terrorist notive. The comm ssion
could easily add a cross-reference in the existing
guidelines to terrorism provisions and address that
concern.

Those aren't the cases, by the way, that ny
office, the Environnental Crime Section, is likely to
prosecute. W prosecute pollution cases. W prosecute
regul atory crinmes. We mght be part of a prosecution
i ke that, but our concern is with the rest of the field
and the nonterrorismcases, which fortunately to date is
all of the cases and hopefully will always be all of the
cases, do not result in sufficient sentences. Wiy not?

The reason they don't result in sufficient
sentences is that the guidelines that they' re sentenced
under, 2Ql.2, was designed with pollution crines in m nd.
And two specific offense characteristics really drive

those guidelines. And if you |ook at the statistics that
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the conmm ssion puts out, the two specific offense
characteristics are one for repetitive releases into the
envi ronnent, and the second is for discharges wthout a

permt or in violation of a permt.

Those two specific offense characteristics carry

10 offense levels with them And because those 10

of fense | evels are typically added in environnental
crimes cases to our base defense |evel of eight, we have
an average sentence in the |ast two years under 2Ql.2
about 16 nonths. Sixteen nonths is not exactly a high
nunber. That neans we're sentencing oftentines in the
12, 13, 14 range. You rempve those two specific offense
characteristics, and we're at probation.

I n one of our nobst recent cases, one announced
by the attorney general and the secretary of
transportation on Septenber 30, | think denonstrates the
problem It was the prosecution of Enory Worl dw de
Airlines. Enory pleaded guilty in the Southern District

of Ohio to on hundreds of occasions putting hazardous
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mat eri al s aboard their aircraft w thout providing notice
to the pilots, wthout taking any precautions to make
sure that that hazardous material was onboard safely.

Notw t hst andi ng the significant risks to the
pilots and to the general public in that case, if that
case--if individuals had been prosecuted in that case,

t hey woul d have received sentences at the base offense
| evel of eight and nothing nmore. That in a nutshel
captures the problemw th the existing guideline.

So et ne talk next about what we think should
be done. It is certainly possible just to sinmply
increase the base offense | evel that would apply for
hazmat crime or to add a single six- or eight-Ievel
enhancenent to the existing guidelines as a specific
of fense characteristic for hazmat crine. W don't
believe that's the best approach for two reasons.

First, it would continue to shoehorn hazmat
crime, which are quite different in significant ways from

pollution crime, into a guideline designed for pollution
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crime. But perhaps nore inportant to the comm ssion, if
all we do is substantially increase the sentences for
every hazmat case, we fail to differentiate between
hazmat crinme, fail to differentiate between the different
types of offenses, which, of course, is the whol e purpose
of the sentencing guidelines, at |least the different
specific offense characteristics under the guidelines.

So what we would propose to do is to add
specific offense characteristics for the aggravati ng
factors, the aggravating risk factors that are nost often
present in hazmat crine. There are three that are nost
readily apparent. One is repetitive violations, which
obvi ously increase the risk associated with hazmat cri nme.
The sinple fact that nore hazardous material is put into
commerce in violation of these inportant public health
and safety | aws.

A second is conceal nent because, as the Enory
case denonstrates, conceal ment of hazardous materi al

aboard any formof transit increases risk. And the third
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is hazardous material crinme that occurs on passenger
nodes of transportation, whether it's planes, trains,
buses because, obviously, the greater risks are present
if the general public is exposed in that way.

And again, a case in the |last few years
denonstrates what we're tal king about. Several years
ago, we prosecuted AMR Corporation, which is the parent
conpany of Anerican Airlines, for hazmat crinme. They
actually pled to illegal storage of hazardous waste, a
good job by defense counsel, and not to the hazmat crine.
But the hazmat crinme in that case and the rel evant
conduct that was before the judge at sentencing included
numer ous i nstances where hazardous material was aboard
American Airlines passenger flights in the cargo bay
wi t hout anybody knowi ng about it.

Cbvi ously, it shouldn't have been there.
Significant risk to the passengers on those aircraft.
And the sentence under the existing guidelines, base

of fense | evel eight--probation.
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Under the proposal that we're maki ng today and
that we've made in our prior subm ssions, we would see an
enhancenent both for the fact that this was a passenger
node of transportation, an aircraft, an enhancenent for
the fact that this was--this hazmt was conceal ed, an
enhancenent because this occurred on nmultiple occasions.
And we'd have, in all |ikelihood, a sentence at an
adj usted offense level, at |east before you get to
Chapter 3, of 20, which would be a two- to three-year
sentence. Certainly far nore appropriate for a crine
that puts so nuch of the public at risk.

Wiy is it necessary for the comm ssion to act
today or at |east act perhaps not today, but during this
anendment cycle? I'mwell aware of the fact that others
who wi |l speak after ne have suggested that there is
nei ther sufficient cases being brought so far under the
hazmat initiative and that there's |egislation pending in
Congress. And that for both of those reasons, the

conm ssi on shoul d del ay.
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We respectfully disagree. W have been
prosecuting hazmat crime for the better part of the |ast
15 years or nore. The hazmat | aws have not changed
appreciably during that entire time. And in the |ast
several years alone, we've prosecuted nore than three
dozen cases out of our offices and the U S. attorney's
offices that we work with. And we have, as ny prior
testinony indicates, a pretty good handle on what are the
specific offense characteristics that would need to be
part of a new guideline for hazmat crine.

Wth regard to pending legislation, it's worth
noting that the pending legislation--1 think the primry
pendi ng | egislation that there is concern about is the
hazardous material transportation or the reauthorization
act for that law. Simlar |egislation has been enacted
or has been proposed, excuse ne, each of the last five
years wi thout ever being enacted. So | don't have a
crystal ball, but it obviously remains to be seen whet her

any legislation will be enacted this year.
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But nost inportantly, there is no change in the
definition of hazmat crinme in that |egislation. No
change what soever in what constitutes hazmat crinme. So
the body of offenses that you will be covering in a new
guideline, if you adopt one, will not be changed if that
law i s enacted. And perhaps as inportant, the one change
in that law that nost significantly affects hazmat crine
is that we would increase the sentences for some hazmat
crime fromb5 to 20 years.

And respectfully, we would submt to the
conm ssion that it would be odd for the conm ssion to
pass on addressing the clear and obvious shortcom ngs
with the hazmat sentencing |aw at the very sanme tinme that
Congress is increasing the maxi mum sentences for hazmat
crime.

In the final analysis, however, our request that
you i medi ately institute a new guideline for the hazmat
crime is areflection of the sinple reality that these

are serious cases with significant risks to public health
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and the environnent. We don't believe we should wait
until some unfortunate act occurs that nmakes even nore
readily apparent the fact that we aren't doing enough
today, can't do enough today to deter and punish this
crime.

And for that reason, we respectfully request
that the comm ssion adopt a new guideline for hazmat
crime during this amendnent cycle. W greatly appreciate
t he chance to appear before you today and to testify in
support of that new guideline.

JUDGE CASTILLO  Thank you.

We'll proceed with M. Conrad. |I|f you could
identify yourself for the record?

MR. CONRAD: Thank you, Judge Castillo and
menbers of the conm ssion. | appreciate the invitation
here today, especially given that I'mthe only nmenber of
the panel that is not a present or a former chief of the
Environmental Crinme Section. So it's quite august

conpany here
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My name is Jam e Conrad, and |I'm an assi stant
general counsel with the American Chem stry Council,
which is the second ACC you will have heard from today.
And perhaps there's a basketball organization in this
af ternoon' s panel .

We represent the | eading conpanies in the
busi ness of chem stry in the United States, including our
menbers account for 90 percent of the donestic production
of chem cals, basic industrial chemcals in the United
States. And as the result, we generate trenendous
vol umes of shipnents of what are regul ated as hazardous
mat eri al s, whether by pipeline, barge, rail, or truck.

Qur menbers have al ways taken the safety and
security of their hazardous materials shipnments very
seriously. For a decade and a half, our responsible care
codes of managenent practices have included both the
di stribution code directed specifically at transportation
safety and a product stewardship code designed to ensure

t hat our nenbers both know their custoners and make sure
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that their custonmers know how to handl e those materials
safely.

Anot her organi zation, the SOCMA, the Synthetic
Organi ¢ Chem cal Manufacturers Associ ation, represents an
even greater nunmber of batch and specialty chem ca
manuf acturers as well, who also are required to conply
with the same set of codes.

The major barge, rail, and truck carriers that
carry these products are responsi ble care partners, which
require themto abide by the sanme series of nmanagenent
practices that we do as well. The |eading group, the
Nat i onal Association of Chem cal Distributors, has a
responsi ble carrier program which, |like ours, also has a
third party verification conponent to it.

Security was a consideration for our nenbers and
partners before Septenmber 11th, but in the aftermath of
t hat event becane an even greater priority. Wthin two
nont hs of the event, we issued a substantial set of

transportation security guidelines working with NACD, the
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chem cal distributors association, and a variety of other
i ndustry groups.

In the foll owi ng June of 2000, we adopted an
unprecedented security code for responsible care to
pronote security throughout the chem cal value chain
i ncluding transportation. That code requires
conprehensive vulnerability assessnents, inplenentation
of security neasures commensurate with risks. It also
includes training and drills, comrunications with | ocal
and federal governnment and with comrerci al partners,
auditing top-level managenent comm tnent, incident
reporting, and managenent of change. So it's a conplete
suite of neasures.

Qur organi zati ons have broadly dissem nated a
t renendous nunber of guideline materials to inplenment
these security codes in the areas of transportation,

i ncl udi ng docunents on value chain security generally,
notor carrier security practices, protocols for assessing

notor carrier security, transportation of poison by
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i nhal ation materials by rail, and conparisons of recent
DOT security rules, which I'll return to in a nonent,
with our security code.

And so, arnmed with these materials, our nenbers
and their partners are aggressively securing the shipnment
of hazardous materials across the country.

Now agai nst that backdrop, let nme explain our
views, and | suppose |' m sonewhat hobbled by reacting to
the subm ssion of the departnment in August, which
sketched out sonme notions in testinony |I've read this
mor ni ng which provides a little nore specificity as to
t he envi sioned guideline that the departnment has in nind,
but which is still very much kind of up in the air. And
both as to its notivations and as to the things that it
addr esses.

In ternms--as a way of reacting, though, | want
to adopt M. Sarachan's | think very hel pful three-part
cat egori zation of hazmat violations as first those

involving terrorism Secondly, nonterrorist rel eases
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that involve a release of sone sort. And then third, the
vi ol ati ons which are neither terrorist nor rel ease cases.

The first case, | guess, can be dealt with
fairly summarily in that the departnent is now
recognizing that the entire chapter of Title 18 U. S. Code
and several provisions of the sentencing guidelines
ensure that hazmat violations notivated by terrorismare
going to be anply punished. Although even yet,

t hroughout the testinony are inplications of security as
a basis for a notivation for a new guideline, which |
have a little bit of a cognitive dissonance wth.

But | think our testinony recognizes and the
comments we filed discuss the provisions of the U S. Code
addressing terrorismas well as the guidelines, not only
3A1.4, which affects all federal terrorismcases and
which calls for an upward adjustnent in other terrorism
cases, but also 2M6.1, which has to do with weapons of
mass destruction and chem cal weapons, which is

essentially any toxic chem cal.
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Turning to cases involving rel eases, the
nonterrorist release cases. Application of 2QL.2 to
cases involving sudden rel eases begins at |level 12 and
can reach level 29, given enhancenents for substanti al
ri sk of death or serious bodily injury, which I shoul d
think would be the case in virtually all the exanples
that M. Uhlmann cites, the possibility of an evacuati on
of a community and failure to have a permt.

And | think that's sonmething which we can
address even further in the Q&A, but | do feel obliged to
speak to it to some extent. Under Departnent of
Transportation regul ations, every person transmitting
even small quantities of explosives or highly toxic
chem cal s--whet her by nmotor vehicle, rail, freight
container, or in sone cases, any node of
transportation--is required to register with the DOT.
And that includes 55 pounds of explosives in notor
vehicles, rail cars, or freight containers or nore than

one liter of the nobst hazardous by inhalation chem cals
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by any node of transportation, including air.

DOT rules further require persons operating
comerci al vehicles, notor vehicles with nost hazardous
mat eri al shipments to have comrercial driver's |licenses.
And so, | think that the enhancenent avail able for |ack
of a permt is going to be net in quite a |large variety
of cases because of the |ikelihood that this person is
neither registered with the DOT as required or obtained a
CDL, commercial driver's |license.

VWi ch |leads us to the third category, the

nonterrori st, nonrel ease cases. And before the

conm ssion determnes, | think, that a third category, a
third new guideline is required for these, | think it's
i nportant to consider, first of all, as |I just discussed,

t hat many of these enhancenents | think actually do

appl y--under 2Ql.2 would apply in those cases as well.
Secondly, to consider the great nunber of

voluntary initiatives that voluntary in the sense that

they' re not mandated by |aw but required by our
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organi zations to i npose extensive hazmat safety and
security neasures across the transportation arena of
hazar dous chem cal s.

And third, to bear in mnd also that DOT has
recently issued new regul ati ons affecting hazardous
materials shippers and carriers, requiring themto
i npl ement security plans and to train their enployees on
t hose plans. Those regulations will ensure that
hazardous materials businesses recognize their
vul nerabilities to terrorismor to other sorts of crine,
that they take steps to mnimze them and that they
sensitize their enployees to those concerns. There is
additionally new TSA regul ations requiring crimna
background checks for folks requiring conmercial driver's
i censes.

In sum we don't--w thout having seen a proposed
guideline, it's not necessarily the case of our
organi zation that we are inalterably opposed to a hazmat

gui deline versus the use of 2Ql.2. But we are concerned
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that the concerns of terrorismand of substantial risk of
transportation of hazardous materials on passenger
vessel s and transportation of hazardous materials on

ai rplanes, that all of these--that these factors are
bei ng used as a basis for--could be used as the basis to
enhance the potential for greatly increased sentences in
t he cases that constitute the great majority of hazardous
mat eri al s shipment, which is hazardous materials by

t hemsel ves on rail and truck and barges, and cases that
don't involve terrorism don't involve rel ease, don't

i nvol ve passengers, and don't involve aircraft.

And so, that's really that--it's that tension
that's principally our concern. And again, we thank the
conm ssion for the chance to speak before you today and
be happy to provide further information or answer
guesti ons.

JUDGE CASTILLO  Ckay. Thank you.

We'll shift to M. Sarachan

MR. SARACHAN: Thank you. And thank you for the
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opportunity to speak today. It's an

honor .

When | was going to the train station this

nmorning, | heard on the traffic report that there was a

j ack-knifed tractor

trailer, which is

lot. And every time | hear it, | won

was carrying hazardous materials, and

is not a rel ease of

t hose materi al s.

sonmething | hear a
der if that truck
| hope that there

But | think it's a

constant rem nder of how vul nerable we are and how

i nportant the Envir

this area is.

onnental Crine Sec

tion's initiative in

| just want to expand on nmy written coments in

which | presented t

his franework for

anal ysis. And |

think it's useful to break down the cases into three

cat egori es because each category raises different issues

that have different

characteristics.

The first one being terrorism and as M.

Uhl mann, M. Conrad said, that's real

controversi al area.

hazar dous materi al

The second cat eg

cases which result
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environnent. And the third category are hazardous
material transportation cases with no rel ease, no actual
har m

As for the second category of cases, hazmat
viol ations involving rel eases, 2Ql.2 specifically
addresses offenses involving actual releases. There is
four specific offense characteristics that apply. And
hazmat violations with an environnental release fal
within the heartland of environmental crinmes being
covered by 2Q1. 2.

| used to be a supervisor in the Phil adel phi a
U.S. attorney's office and former chief of the
Environmental Crinme Section. And especially in that

position, we spent a lot of time |ooking for tools to

strengthen the program One thing we never sought was to

enhance sentencing for environnental crines generally.
Qur view was that under 2Ql.2 and 2Ql. 3, those
cal cul ati ons afforded appropriately tough sentences in

the right cases.
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And | don't understand the departnent today to
be seeking an increase in sentencing for environnental
crimes cases generally. Instead, what | hear DOJ seeking
is to correct what they view as a gap, a disparity
bet ween the hazardous material cases and the other
environmental crime cases.

In the second category, the cases resulting in a
rel ease to the environnment, there is one source of the
perceived gap. That's the specific offense
characteristic for permt violation. That's the only
difference. But it's true that many environnental crines
cases under 2QLl.2, including very serious crines, also
don't trigger that specific offense characteristic.

For instance, asbestos violations under the
Clean Air Act are a very common type of prosecution.

It's a very serious crime. Wrkers are taken off the
street--we did many of these in Phil adel phia--and they're
brought in to scrape asbestos dry off of walls. They're

breathing this stuff, and under medi cal science, a
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certain nunmber of themw || get serious |ung diseases and
die. There's no permt violation involved. That
specific offense characteristic doesn't apply.

The sanme is true for vessel cases under the act
to prevent pollution from ships, which was anot her source
of an ECS initiative. Those are the cruise ships on
ocean waters that dunp oil and dunp garbage. That
initiative brought many inportant cases. No permt
vi ol ation.

Cl RCLA, which invol ves hazardous substances
rel eased fromstationary facilities. No permt
violation. Pesticide act, altering defacing |abels on
pesticides. Very conparable to sone of these hazmat
violations. No permt violations.

In all of these cases, they would be cal cul at ed
the same way as the hazmat violations. The specific
of fense characteristic for the rel ease would apply, but
there is no specific offense characteristic for permts

in these cases.
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| don't have the exact nunbers, but |'ve seen
summari es that show that about a third of all cases under
2Ql. 2, serious crines involve cases with no permt
violations. So the guidelines would apply the sane way
as a hazmat violations, and | don't see a case being made
to single out hazmat violations fromthese other serious
crimes for special treatnent.

Conversely, the other two thirds of the cases,
where there is a permt violation, the fact that there is
a permt violation is a factor that makes those crines
nore serious. So the fact that there is an enhancenent
for that is rational. 1It's not a bad thing.

That brings us to the third category of hazmat
cases, and those are the ones where there is no rel ease,
no actual harm And | suggest that this is the one
cat egory where the analysis should be focused. | think
this is also the area of the Departnment of Justice's
princi pal concern. Because as they express it, in this

case, there is neither an enhancenment for permt nor for
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the release. And as a result, in these cases, there w|l
rarely be jail tine.

To sone extent, |esser sentences in these cases
make sense. |If you' ve got a case where there is no
permt violation and there is no actual harm that's a
valid reason for the sentence to be | ower than other
conpar abl e cases where there are permt violations and
actual harm On the other hand, as the departnent
rightly points out, there are some of these cases that
can produce a great risk to the public that isn't
ot herwi se taken into account. And the concern here is
not to |l et those cases sweep up all the hazmat cases.

And in conclusion, | have a few observations to
make in that regard. M. Uhl mann pointed out the heart
of the departnent's proposal. Certain specific offense
characteristics, they all go to risk. They all apply to
t hese cases where there's no actual harm and you want
sonme surrogate to nmeasure the risk of harm Conceal nent,

repetitive violations, particularly putting the hazardous
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mat eri al s on passenger carrying nodes of
transportation--all go to ways of trying to neasure the
risk.

| submit that this is a narrow issue and that it
shoul d be addressed in a narrow way. Any new gui delines
shoul d apply to the no rel ease category of hazmat cases.
That's where the disparity matters. Any new guidelines
shoul d take into account risk, either with a catch-al
such as the one that appears in Chapter 5, which is a
departure for significant dangers to public safety.

The departnment has the surrogates, the specific
proposal s based on their review of specific cases. |
defer to them on that because | don't have the sane
information to know whet her those three specific offense
characteristics actually capture the risks in nost of
t hese cases. They certainly seem reasonable on their
face.

These enhancenents should not increase the

severity of environnental crinmes generally. They should
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be just filling in the gap for these hazmat cases. And
finally, all other things being equal, if you have a
crime that's creating a risk of harm that should be
generally sentenced at a |ower |evel than a conparable
crime that produces the actual harm-certainly at no
hi gher | evel.

To say that a different way, if you have a case
with actual harm it doesn't nmake sense to ne to be
applying specific offense characteristics that neasure
both the actual harmand the risk of harm To nme, that's
doubl e counti ng.

Thank you agai n.

JUDGE CASTILLO  Thank you.

Let's proceed to M. Sol ow.

MR. SOLOW Thank you, M. Chairman and nmenbers
of the comm ssion, for the opportunity to appear before
you on behalf of the Association of Ol Pipe Lines.

My nane is Steven Solow. | ama partner in the

law firmof Hunton & Wlliams. | amalso a past chief of
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the Environnmental Crimes Section, which I knowis not a
sol e requirement for testifying today.

In the interest of tinme, | would ask that ny
witten testinony be nade a part of the record, and |
wi Il make sonme brief remarks, in part because a | ot of
t he concerns of the AOPL have been reflected in the
comments of M. Conrad and M. Sarachan about a proposal
here that has come sort of clothed in the robe of
anti-terrorism but which under that guise really is
pronoti ng changes that would affect legitinate operators
in ways that we have great concerns about.

And just to say a little bit about AOPL, AOPL is
deeply concerned about issues pertaining to safety and
security of the nation's hazardous nateri al
transportation infrastructure. | would point out that we
do not carry passengers.

But as detailed in nmy witten comments,
previously submtted and attachments provided, the

pi peline industry has expended trenendous resources since
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9/11 to inprove the security of the pipeline
infrastructure. And at the sane tinme has enhanced its
environmental performance in the sanme tine period, even
t hough the anmount of oil transported has increased
dramatical ly.

The industry is keenly aware that its
facilities, which include over 160,000 m | es of
interstate transm ssion pipelines, are potential targets
of terrorists, vandals, or drug traffickers. And the
industry is commtted to supporting federal oversight of
pi pel i ne operations in cooperation with state and | ocal
conmunities to pronote cooperation in all of those
cat egories by sharing information on pipelines and
pi peline safety. And | will |eave out the nore specific
description of those efforts that are contained in ny
written testinony.

AOPL does not object to the creation of a new
specific offense characteristic in 2QL.2 that would

increase the base offense |l evel for anyone who viol ated
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the | aw regardi ng transportati on of hazmat when done wth
the purpose or intent to commt acts of terrorismor for
t he purpose of commtting other environnmental offenses.
In fact, it's noted that these concerns, as nentioned
before, are addressed by existing specific offense
characteristics and provisions regardi ng upward
departures in the guidelines.

It should also be noted, as M. Sarachan pointed
out, that the additional offense level for violation of a
permt does not apply to all environnmental statutes. W
think that, in fact, 2QL.2 fits very well with both al
of the hazmat and environmental crinmes that it covers and
takes into account the various offense characteristics
t hat apply.

| have to take sone issue with one of the
exanpl es given by a fornmer coll eague, M. Uhl mann. He
provi ded a coupl e of exanples of situations in which he
said that there had been pleas in cases which woul d not

have resulted in a good result if an individual had been
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comm ssion has before it a very sparse record. And

per haps M. Unhlmann can blame M. Sarachan and nysel f,
since we're his predecessors for not giving himnore of a
record.

[ Laught er. ]

MR. SOLOW But it's a very sparse record of
cases prosecuted under these provisions for hazmat
violations. Since | was personally involved in the
prosecution of the AVMR case, | have to note that, in
fact, if individuals had been prosecuted in that case, an
entire planel oad of people was evacuated. There woul d
have been a potential enhancenent in that case for
rel ease and for an evacuation. And thus, there m ght
have been two potential increases in specific offense
characteristics in that very case, which is only one of
two cases cited to you today.

There may be circunstances where violators of

hazardous material transportation |aws who are not
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ot herwi se subject to a specific offense characteristic
under 2Ql.2 should face greater sanctions. And we
recogni ze that. The exanples that have been tal ked about
are the shipper of hazardous cargo who routinely
m sdescri bes their contents to put them through a hi ghway
tunnel through Baltinore, or a shipper who routinely
failed to adequately describe or quantify the shipnents
of hazardous material by truck, rail, or air, especially
where the nmet hod used enhances the risk to the public.

And it should be noted in that regard that on
all those nodes of transportation, hazardous material can
be and is safely shipped all the tine. It's a matter of
peopl e evadi ng those to add additional materials that are
not al | owed.

But the guidelines do provide a neans to
i ncrease sanctions for such a violator. 5K21.4 provides
that if national security, public health, or safety were
significantly endangered, the court may increase the

sent ence above the guideline range to reflect the nature
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and circunmstance of the offense. And the AOPL woul d urge
the departnment to seek such an upward departure where a
vi ol ati on and where rel ease otherw se does not occur
warrant such an increase in sanctions.

But before the conm ssion devel ops a specific
of fense characteristic involving hazardous materi al
transportation where there is no rel ease, there should be
a nore significant enpirical basis than exists at this
time. Specifically, a history of crimnal cases and
sentences from which the conm ssion can judge whet her and
by how nmuch a specific offense characteristic could be
devi sed that would address the relatively limted
scenari os descri bed.

The problemwith the departnent's approach is
that it uses too broad a brush. The departnment seeks
enhancenents of crimnal sanctions agai nst otherw se
| egiti mate operators, even where no rel ease occurs, if it
can allege there was a failure to provide sonething.

Now t he whol e i dea of a base offense |evel is
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al t hough some things are to be captured in base offense
level, all the things that you' re supposed to do right
under the | aw should be captured in that base offense
level. And it's only when you go outside of that, you
have an aggravating or potentially mtigating
circunstance, that the guidelines are supposed to add or
detract fromthe base offense |evel

AOPL is willing to work with the departnent, as
it has already worked wi th nunerous federal agencies and
state and | ocal governnents, to address the dangers of
illegal transportation of hazardous materi al.

Qur menbers |live near our pipelines. W travel
on the same roads, and we fly in the sanme pl anes as
everyone el se. Hundreds of nmenber enployees spend all or
nost of their days focused entirely on issues related to
saf ety and security. And we comend any effort by the
Departnment of Justice to severely sanction those who seek
to use our critical private infrastructure either for

purely crim nal purposes or who place national security
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at significant risk.

We ask that any effort to address those issues
be nore narrowy tailored to the task, based on a history
of enforcenment efforts, so that the comm ssion can make a
deci si on based on a |l arger record of enforcenent
experience.

Thank you very nuch.

JUDGE CASTILLO  Thank you very nuch.

Let nme open up the questioning just by saying to
t he Departnent of Justice the conm ssion does want to be
responsive on this critical issue. One of the problens
we're confronting is that this issue of hazmat really
cane to us a little bit |ate, probably due to the fact
t hat we have spent the better part of the |ast year
dealing with elements of the PROTECT Act.

So with that, I'Il just open it up for
gquestions. Comm ssioner O Neill?

JUDGE O NEI LL: Under 49 U.S.C., 46.312, the

statutory max there is five years. Right? That we're
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dealing with primarily?

MR. UHLMANN: That's correct.

JUDGE O NEILL: G ve the fact that the surface
transportation bill is kind of percolating in Congress
right now and it's possible, not unlikely, that that
statutory maxi mum coul d be changed and the penalty
structure itself could be changed, doesn't it sort of
counsel the conm ssion to wait a little bit?

MR. UHLMANN: | don't think so, Conm ssioner
O Neill, for two reasons. First of all, as | noted
previously, an increase in the maxi numthat would apply
doesn't in any way change the fact, and nor, frankly, do
the comments that my coll eagues on the panel have made,
that the majority of hazmat crine is sentenced today at
probation. | nmean, that is where our concern |lies.

There may be cases, by the way, that should be
sentenced to probation, and I'm not here before you to
say otherwise. But in the cases where there is

significant risks of injury, of significant risk of
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death, significant risk of property damage and harmto
the environnment, we believe to adequately deter and
puni sh hazmat crine, there needs to be jail tinme
avai l able. And we don't believe they're saying that.

The statutory maxi mum doesn't really change
that. It just highlights the problem

JUDGE O NEILL: Wouldn't those normally be
prosecut ed under other statutes, though? |f death
results or if serious environnental damage results, can't
t hose be prosecuted under those statutes? And isn't it
likely, in fact, that they would be?

MR. UHLMANN: No. These are the statutes that
we woul d use. | nmean, hazardous material, part of what
makes this uni que and part of what nakes the repeated
conparisons to pollution crime in a posit is the fact
that these aren't crinmes involving wastes. These aren't
crimes involving pollutants. These are, as others have
acknow edged, crinmes involving valuable materials

transported in conmerce.
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And you know, | hate to be responsible for
creating cognitive dissonance for anybody, particularly
as the lunch hour is approaching--

JUDGE CASTILLO  Don't worry. That al ways
happens.

MR. UHLMANN: OCh, good. | feel better. But
that's not, you know, that's not our intent at all.
We're not--1"mtrying to be honest with the conmm ssion in
saying we're not here raising a concern that terrorist
cases won't be adequately prosecuted. W are here
raising a concern that our ability to prevent terrorism
cases, our ability to provide honel and security is
under m ned when there is an inportant area of honel and
security |like hazardous material transportation and nost
of the cases prosecuted under the applicable | aws result
in very | ow sentences.

The one other point | should make about your
guestion about the 5 versus 20 years is it's

actually--it's in practice not all that significant
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because nost cases that we prosecute are going to carry,
I think there's been sonme suggestion that we bunp right
up against that five-year maximumin a | ot of cases. But
nost cases we prosecute are nmultiple count cases. And
you're going to--if you have a sentenci ng gui deline that
calls for a higher sentence, obviously, you're going to
have consecutive sentences under Chapter 5.

So I"'mnot--1 don't see where the 5-year versus
20-year maximumis all that relevant, except that it
denmonstrates the belief at | east anong certain nenmbers of
Congress that we need tougher sentencing in this area.

JUDGE CASTI LLO.  Conmm ssi oner Steer?

JUDGE STEER: This nay be a little bit getting
into the weeds. But | don't know the statutes that you
deal with that well, but | do know a little bit about
guideline witing. And that's where |I'm struggling a
bit, and 1'd |ike your help.

| don't hear a persuasive case being nade, M.

Unhl mann, for why we have to have a separate guideline and
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no consi deration of the downside risk if you did create a
separate guideline fromthe standpoint of our
institutional objectives of being consistent in

puni shnment and, you know, that have a separate guideline,
it always opens up the possibility of charge bargaining
and so forth.

But here's the thing that bothers ne. You | ook
at the existing guideline, and what are the inadequacies?
Wel I, we have an enhancenent for repetitive behavior, but
it's all going to releases. Okay? Now | don't
under st and why that could not be redesigned to cover the
ki nd of repetitive behavior where there is not a rel ease
i nvol ved.

We have an SOC for, and it's a big hit,
ni ne-l evel increase, for presenting a substanti al
i kel'i hood of death or serious bodily injury. But I
gat her that doesn't apply as broadly as we m ght want it
to in these kind of offenses, where you transport onboard

an aircraft or whatever with no discharge. But again,
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there is clearly a risk.

And then there's the issue of the permt, you
know, which I think is a |lousy SOC anyway because it
applies now in sonme kinds of cases where maybe it
shouldn't apply, like landfill cases, you know, filling
up--dunping sone soil to fill up an area. One of the
famous or infamus cases that has been before other
comm ssioners. | knowa little bit of the history of it,
but I don't think these guys. You know, |'m not sure
t hat one, that SOC should have applied to that case, but
| gather that it did.

So anyway, ny bottomline question is, do we
really have to have a separate guideline? 1Is that the
way to go on this, or is it that we need to refashion
this existing guideline so that it adequately covers the
conduct ?

MR. UHLMANN: Conm ssioner Steer, we're not here
before you to suggest that there isn't sone areas where

there woul d be overlap between a new guideline and the
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exi sting guideline. And ny colleagues have suggested
some of themin their oral testinmony. W suggested sone
in our witten testinony. |If there is an evacuation of a
community, that's in the existing guidelines. |If there's
a disruption of public utilities, that's in the existing
gui del i nes.

The actually really extreme hazmat cases, which,
you know, fortunately here are not the majority of cases,
do have offense characteristics that are found in the
exi sting guidelines, and we would support inporting sone
of those into a new guideline. And of course, if we did
that, we wouldn't be adopting a guideline that was
substantially different than what we're doing in other
areas, other parts of the guidelines. | nean, there are
pl enty of areas where you see simlar guideline
provi si ons appearing in nmore than one section.

Qur concern is that hazmat crinme, as we've
gotten deeper and deeper into it, is quite different than

envi ronnental crime, what we m ght call traditional
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environmental crime or pollution crime. It is nuch nore
about risk than it is about actual harm And in fact,
you know, if you get into the weeds, as you put it, under
our existing guideline, so nuch of the existing guideline
is driven--the nunbers, the sentences are driven by the
cases where actual harm occurred, and that just doesn't
happen in the majority of hazmat crines.

The majority of hazmat crines are crines of
conceal ment, an offense characteristic that doesn't fal
within the existing guidelines. The majority of hazmat
crimes, as you point out, are situations where there is
repetitive violations, but they don't involve rel eases.

I mean, God forbid we have even a single release, |et
al one nmultiple rel eases.

And many hazmat crinmes, unlike pollution crinme,
whi ch often occurs in the back 40, and | unfortunately
know t he case you're tal king about and the wetl ands case
that you're referring to. But, you know, npbst of our

pol luti on prosecutions don't occur in major popul ated
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areas, don't occur--although they can. They don't occur
in the areas where the risk to public health and safety
isS so great.

So it's trying to develop an effective guideline
that woul d address risk, which really isn't the focus of
t he existing guidelines. That |eads us to believe that
we're better off with a new guideline, not to nmention the
fact that the existing guideline works pretty well for
pol lution offenses. Your concern notw thstandi ng, we've
gotten results that they don't result in through-the-roof
sentences, but they do produce jail tine in the cases
where they shoul d.

JUDGE STEER: |If we went that route, then do |
hear--nmaybe this is nmore of an inference, | gather you
di sagree with M. Sarachan regardi ng severity.

Do you think that his paradi gm where harm
occurs, you know, being punished nore severely than risk
of harm doesn't necessarily apply here. So that, you

know, hazardous materials offenses where there is no
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actual harm should be punished nore severely? Am 1 on
the right track here for your thinking or not?

MR. UHLMANN: | think you're taking it perhaps a
little too far. We're not suggesting that risk cases
shoul d be sentenced nore severely than the cases where
actual harm occur. You know, my quarrel with M.
Sarachan's comments is twofold.

First of all, I mean, he's focused |argely on an
area that we fortunately don't see that often. These
horri bl e rel ease cases where, you know, we would concede
there is nuch | ess concern. W are concerned about the
ri sk cases. And when we | ook at the risk cases, we see
time and again. And you know, we've got two dozen cases
in the office right now as part of this initiative that,
notw t hst andi ng our best efforts with the conm ssion, are
going to get sentences of probation or very m ni mal
sentences because we don't have the risk factors built
into the existing guideline.

And we're not seeking to push those, you know,
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t hrough the roof or above what m ght be present for the

harm cases involving pollution. But we are seeking the

ability to get sentences that will deter that conduct in
the future, that will better protect our citizens, and
that will punish people for commtting the serious crinme

and, at the sane tine, doing it in a way that allows sone
differentiation. And we don't want just an
across-the-board hammer. We want to be able to

di stingui sh between different types of crine.

JUDGE CASTILLO.  Comm ssi oner Horowtz?

JUDGE HOROW TZ: | have sone of the sane
concerns that Conmm ssioner Steer has about--and | wll
fess up front to not having prosecuted a Title 49 case
bef ore and not being famliar with these other than in
preparing for this hearing and our work over the | ast
several nonths.

But certainly one of my concerns generally with
the guidelines is our continuing efforts to conplicate

t he gui delines by addi ng new guidelines or trying to draw
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fine distinctions in ways that | think go beyond what we
need in the guidelines. So | agree w th what
Conm ssi oner Steer says in trying to understand what we
really need to address the problem

And | want to actually break it out sonewhat, as
M. Sarachan did, and talk about the three--he's broken
it out into three areas. | assunme you disagree with sone
of how he's described the need for this new guideline in
light of those three areas. But | want to take it
actually step by step and first focusing on terrorism
i ssues, which is his category one. And you nentioned it
briefly about the need to protect honmel and security and
how this is an inportant step.

And | want to understand what that need is.
Because as | |look at this stepping back, we've got a
statute that is a five-year maxi mum which we nmay all
agree is inadequate. But for now, it's a statutory
maxi mum of five years. W have 3Al.4, which

automatically bunps you beyond five years if there is an
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intent to sinply pronote terrorism You don't even need
to show a terrorist act. You need to just show pronoting
a terrorist act.

VWhat are we missing in the terrorism area that
we need to fix in this guideline?

MR. UHLMANN: | think this the--what others, M.
Conrad called the cognitive dissonance issue. | am not
here before you suggesting that the terrorism-that the
ability of the crimnal division and the relevant U S.
attorney's office to prosecute terrorismcase is going to
be conprom sed by the existing hazmat gui deline. Because
you are absolutely right, there is a place right in
Chapter 3. It gets us, | think, to level 32, crimnal
hi story category of 6.

That's--it is nore than five years in jail, but
you're going to be prosecuting under Title 18. You're
going to have the statutory maxi mum you need. [It's going
to be 20 years to life, and I'"m not here saying that

that's a problem
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What | am saying, and again, this is, | think--1
don't think it's a cognitive dissonance issue. | mean,
it's, you know, when there was a sweep through the
airports here in Washington about a year and a half ago,
the attorney general announced all of the arrests. And
it was a whol e host of people who didn't have any
busi ness being in secured areas of airports for one
reason or anot her.

That neans sone of it was |INS issues. Sone of
it was just security background check issues. But they
arrested all of these fol ks, and the attorney general
went to great pains to say these aren't people with
terrorist ties.

But in doing everything we can to nore strictly
control what happens at airports, we make it harder--we
hope--for terrorists to do their dirty business at
airports. And that's the link here. | nmean, we are
trying to, as the former deputy attorney general used to

put it, button down America in all areas where we have

M LLER REPORTING CO., |NC.
735 8th STREET, S.E
VWASHI NGTON, D.C.  20003- 2802
(202) 546- 6666



S]

potential vulnerability.

Hazmat crine is a trenendous area of
vul nerability. The risks are great. And we're trying to
make sure we have a sentencing systemthat makes people
take those risks seriously, and it's, frankly, not about
what M. Solow called legitimte operators. [It's about
people who willfully--this is a willful
statute--willfully violate our nation's hazmat | aws,
commt crine. Do they face a sentence other than
probati on? And does that, if we end up with a very | oose
system do we have honel and security risks?

So | mean, that's the connection we're trying to
draw. But we're not trying to say that the terrorism

cases won't be adequately sentenced.

JUDGE CASTILLO  Judge Sessions? Hold on.
JUDGE SESSIONS: That's--1 will say cognitive
di ssonance aside, that's the concern that | hear, and
it's actually a separate concern that | have. People use

terrorismin all kinds of different ways. And | had
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t hought that you' re not necessarily trying to increase
penal ti es because of terrorismdirectly, but you're
trying to use the word "terrorisni' to suggest that
there's this overlying problem and as a result, we have
to nove as a conm ssion quickly.

And |'m hard pressed to figure out why we have
to nmove quickly in light of the fact that we have three
of the chiefs of the relevant division of the attorney
general's office having said that this has been a problem
whi ch has existed for years, if not | don't know how | ong
you both were there, or all of you were there, but
decades. | nean, it's essentially the sane probl emthat
exi sted before.

And you know, | have somewhat of a concern that
terrorismis used as a way of trying to push people into
doi ng things on other areas. But now you' ve raised the
second question. That is you're using terrorismas |
shoul dn't say as an excuse, as notivation to essentially

increase the crimnal penalties of totally unrel ated
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of fenses. Because, well, these offenses should be
treated nore severely because it tells the people
that--it tells terrorists out there that it's nmuch nore
likely they'll get caught.

And that raises incredible issues about what?
Are we going to increase penalties universally across all
areas of the crimnal justice system because we want to
tell terrorists out there that we treat everything
seriously, and that will reduce terrorisn? That doesn't
sound logical to me, quite frankly.

And it, you know, it creates a real concern for
what we do here. Because if, in fact, we use this

terrorismjustification to universally increase

penalties, | think we're doing a great disservice to the
peopl e--well, a great disservice.
MR. UHLMANN: Conm ssi oner Sessions, |--no, |

agree with you that there is a danger when we tal k about
homel and security issues that it's inflammtory, that it

can--there's a fear factor, if you will, that is not what
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we're about here. And that's why |I've gone to pains to
try and distinguish the terrorismcases and say |' m not
saying that your rules or the existing guidelines are

i nadequate for terrorism cases.

What |'m saying is that, you know, we've
| earned, for better or worse--mybe we should have
| earned it sooner--but after Septenber 11lth, we | earned
that there are a whole host of areas in our free society
and a society that will hopefully always remain free,
where we had vul nerabilities. And hazardous materi al
transportation is one of those areas, where we've got an
exposed flank, if you will.

And we haven't historically had the | evel of
enf orcenent of our hazmat | aws, which are very inportant
public health and safety | aws, separate and apart from
terrorism They are very inportant |aws. W hadn't
prior to Septenber 11th probably had sufficient |evels of
enf or cement .

We are working hard to change that. W have
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devoted a lot of resources to changing that. It's not
that we didn't prosecute the cases before. Both of ny
predecessors prosecuted cases under the hazmat | aws. But
we have dramatically increased the I evel of resources
we're commtting to it because we believe and our

col | eagues at the Departnent of Transportation believe
that if we get better conpliance with the hazmat |aws, if
we get people paying nore attention to making sure that
we are lawfully shipping hazardous materials, it's going
to be harder for terrorists to exploit that systemfor
their evil purposes.

And that's it. [|I'mnot trying to say nore than
that. It's just we're trying to make it harder for
terrorists. We're not trying to send a nessage to them
We're just trying to, you know, for lack of a better way
of putting it, we don't want to have a sl oppy system W
don't want to have real |oose security because that makes
it easy for them and we're trying to make it hard for

t hem
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JUDGE SESSI ONS: By enhancing crim nal
penalties, you' re arguing that that necessarily makes it
nore difficult, and as a result, it contributes to the
fight on terrorisnf

MR. UHLMANN:  Well, we're all about deterrence,
right? The whole point of sentencing or at |east a mmjor
poi nt of sentencing is deterrence. And deterrence is
about--in this context, the deterrence is critical, and
it's critical to achieving a higher |evel of conpliance.
So it's a sentence has cone in with deterrence, pronoting
conpliance, therefore, hopefully having a better system
overall and one that's harder for terrorists to exploit.

MR. SOLON M. Chairman, if | could conment
briefly just on that, and that is we've been hearing
about the need for deterrence and the need to address
these issues. And again, it has always been ny view of
the Sentencing Comm ssion that it is an enpirically based
entity, that it focuses on what it has before it in a

meani ngf ul way.
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It is very hard to respond to the notion of a
coupl e of dozen of cases that we have not yet seen. But
in the material that we have before us, we don't have a
record that says there is this massive need for an
enhanced deterrence agai nst what would apply to
| egiti mate operators.

Now if M. Unhlmann is saying this is not
intended to apply to legitimte businesses of any kind,
but only to crimnals who are attenpting to, you know,
use the nation's infrastructure to commt crines, we've
said that's not sonmething we have a problemw th. But I
share with Comm ssioner Sessions the view that there are
many roads to enhancing security.

The Association of Ol Pipe Lines is only one of
many i ndustry associations that has put its hand out to
the government. It has provided nore informtion about
t hensel ves to the government. It has worked closely with
the federal, state, and | ocal governnents to try and

enhance security. They do not want a sl oppy system
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They do not want an unsafe system They do not want
exposure of vulnerability.

And the notion that the neans to that end are
wr apped up in an enhancenent of punishnent that will fall
on legitimte operators, as is now being proposed, is not
enpirically before us, been supported as a basis for
doi ng sonet hi ng today.

JUDGE CASTI LLO.  Yes. Conm ssioner Rhodes?

JUDGE RHODES: | have a question. Because the
exanples--it was talked a | ot about terrorism and
butt oni ng down, |ocking the doors. But |I have a question
about the risks that exist apart fromterrorismand our
ability to assess the need for further punishnent for
t hose cases, the mmi nstream of cases.

And t he exanples that were chosen for the
testi mony--for exanple, Enpry--involved legitimte
busi ness, and these cases have been prosecuted for 15
years. So ny question is, what additional information do

we need, how many nore Enpory cases do we need to know
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whet her or not something |ike conceal nent and the risks
posed by conceal ment through legitimte nonterrorists
shoul d be addressed?

Or you know, the three isolated areas--don't we
know enough about those risks fromthe cases we already
have? Anybody?

MR. SOLOW Well, | mean, | think that part of
the problemis that, you know, in comments presented on
the recent provisions to change the hazardous materials
transportation act, it was noted that of the penalties
collected by the Departnent of Transportation that in no
i nstance has a violator received the maxi mum penalty
avai l abl e.

And we usually think of--we have all talked
about the evolution of enforcenent of regulatory crines
as proceeding stepw se, that it begins at a | evel of
adm ni strative sanctions or enforcenent assistance, of
civil sanctions, and then finally crimnal sanctions.

And if we're in a situation where we are not yet seeing
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that the adm nistrative regulatory people are throw ng
their hands up and saying, "W have a disaster in the
maki ng here,"” it just seens |ike we're | eap-frogging over
at that point.

JUDGE RHODES: Are you suggesting we wait for a
di saster?

MR. SOLOW No. |[|I'mjust suggesting that what
we haven't seen is a basis enpirically at this point for
| eaping into a situation where we're saying the people we
need to punish nore are those not related to terrorist
activities and not in situations related to rel eases.

But in situations where there has been no rel ease and
where the concern is that you create such a broad
appl i cabl e category that you sinply sweep in a whole
group of people and organi zati ons and entities that are
in the mddle of a process of working with the U S.
governnment, with state and | ocal governments to inprove
security.

And |'m not sure how that advances the cause of
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security, if that's what's being tried to do here.

JUDGE CASTILLO  Yes, Judge Hinojosa?

JUDGE HI NOJOSA: Are we left with the inpression
that it's Justice Departnment policy then not to proceed
on a crimnal basis unless there has already been sone
civil punishment assessed in the past? That nost of
t hese cases have had that al ready happen?

MR. UHLMANN: | think that's dead wong, and it
was wrong during M. Solow s tenure, and it was during
M. Sarachan's tenure. |It's not a prerequisite to bring
a crimnal case that there be a prior civil
adm ni strative violation.

JUDGE HI NOJOSA: No. | wanted to know has that
been the policy?

MR. UHLMANN: That has never been--that has
never been our policy. It is true, and | think what M.
Sol ow is making reference to and then m sappl yi ng,
respectfully, it's true that in new areas of the law, we

tend to allow the law to develop first in the
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adm ni strative context and the civil context.

We don't want to be--1 nmean, there are |ots of
t hi ngs said about what we do. We don't want one of them
to be that we've--you know, we're snaring unsuspecting
individuals in a conplex web of new laws. They had no
i dea the conduct was crimnal. And so, we tend to |et
the | aw devel op. Particularly when there are anbiguities
in the law, we tend to let the |aw develop in the
adm ni strative and civil area first. And M. Solow is
absolutely right about that.

But these aren't new laws. | nean, these are
| aws that are at |east 15 years old. And although we
haven't enforced at the |level we're enforcing at today
because, you know, as |'ve already conceded, perhaps we
are late to the gane, we have in the aggregate over those
| ast 15 years seen enough cases to know what they are.
We are today prosecuting enough cases, and we can't do
anyt hi ng about the two dozen we've got in the office

t oday because they all involve crime that was commtted
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bef ore Novenber of this year, which is the earliest we
can make a change for.

But we're worried about that future pipeline and
trying to ensure that at |least in those future cases we
get the deterrence, which today we're only going to be
able to get by really talking this one up and saying this
is really inmportant, and we're going to be doing nore of
this. In the future, people are hopefully going to be

sentenced to greater sentences.

JUDGE CASTILLO  Yes?

MR. CONRAD: | think the one way to think about
the interaction of the civil and crimnal regines in this
area is to bear in mnd that the Departnent of
Transportation has recently initiated a conprehensive
regul atory program for hazardous material security
i ntended to get exactly at this problem of sloppy, you
know, trucks are left with engines running and things are
done that would facilitate terrorism which is, as M.

Unlmann's clarified, it's really the fundanment al
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gravanmen, | think, of the concern.

That program only becane effective in Septenber,
and | think it would behoove us to allow that programto
take effect because | would respectfully submt that
because it forces everybody who registers to be involved
in the hazmat busi ness to develop plans and to train
enpl oyees, that is likely to be nore effective in terns
of buttoning up conduct than this perspective that, well,

now i nstead of going to jail for 5 years, you mght go to

jail for 20.
And then with respect to risk, I'mactually
fascinated. 1've never heard federal enployees dimnish

the risks of environnental crines, which were typically
descri bed as the worst, nost horribly risky crinmes ever,
and |'m fundanentally befuddl ed as to really whether

envi ronnental crimes or hazmat crines are nore dangerous.
But | do think that the answer is sone anmount of data
collection as to how many times people have died in

either case and then perhaps a little nore rigorous
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di scussi on about the risks.

But they certainly are topics regul ated by
environmental regul ation that involve the potential for
fixed facilities to blow up catastrophically. That seens
to ne to pose the sane kind of risks as blow ng up
ai rpl anes accidentally.

MR. SOLOW If | could just add one thing to
respond a little further to Comm ssioner Rhodes? | think
t hat one of the things that is happening to industries,
pi peline industries and other industries, is they are
undertaking the risk assessnment of their facilities, of
their operations, and |looking to find ways to reduce the
very risks you're tal king about, to prevent catastrophic
occurrences, and doing so, as | keep saying, very nmuch in
a spirit of cooperation with the governnment.

And | guess there is a sense within the industry
of sort of turning around and being surprised that the
response is to say, "and we al so need a bigger stick to

whack you with," when there has not been an enpirical
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case that we're not stepping up to the plate on this
i ssue.

If the issue is to take it out of the context of
| egitimate operators trying to do their work, whose
regul atory failures are not at issue, but those trying to
abuse the system As |'ve said, our association and |
don't think any industry associ ati on has objections to
that. These are people we are all trying to do sonething
about .

JUDGE RHODES: And | guess it could be said that
the penalties, at |east sonething nore than probation
nm ght be seen to enforce the regulations, both internal
and civil, that are being pronul gated?

MR. SOLOWN Right. And as |I've said, there's
not a clear record to ne yet that that's going to be the
case in every one of the instances. The departnent is
not here saying that, as | think M. Conrad has correctly
poi nted out, the transportation of hazardous waste is an

area of risk.
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The fact is that if you are a generator of
hazardous waste and you give your hazardous waste to a
transporter who is not properly handling it under RCRA,
there is no permanent enhancenment involved, and if
there's no release, you're in the sanme sentencing
category. And | don't hear them saying that this is
sonmet hing that needs to be addressed differently.

So we think that there are serious risks in this
area. We think that they are addressed in the
guidelines. W're willing to work with the departnent to
find ways to address other risks that they're concerned
about. We're just concerned they're comng in too
broadly here.

JUDGE CASTILLO:. If there are no other
guestions, let me thank our panel three panelists. And
on behal f of especially all the fornmer DQJ people on this
conm ssion, it's good to see that former DOJ people are
mai ntaining a livelihood of sorts.

[ Laught er . ]
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JUDGE CASTILLO Let ne say that |'ve done such
a poor job as presiding comm ssioner that we're well
behi nd our schedule. We're scheduled to take a 45-m nute
 unch break, and that's what we're going to do. | expect
that we will start with panel four at 1:35, panel five at
2:15, and finally, panel six at about 3:05, if everything
goes wel | .

Thank you for your patience.

[ Recess. |
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AFTERNOON SESSI ON

[1:45 p. m ]

JUDGE CASTILLO  Ckay. Are we going to proceed
in the order that you're |isted?

MR. SANDS: No, Judge.

JUDGE CASTILLO  You're going to go first, M.
Sands?

MR. SANDS: Since we are defense counsel, we
t hought we woul d change the |ine-up.

JUDGE CASTILLO  Well, let ne, on behalf of the
conmm ssi on, congratulate you for your neritorious
appoi nt nent as federal public defender. Let ne al so say
| know you're a big Arizona baseball fan, and as they
said in the novie "Mracle," you had your time. Nowit's
the Cubs' tinme. So with that, you may proceed, M.

Sands.

MR. SANDS: Judge, | extended the invitation to

have this hearing out in Phoenix, where the Cubs are

pl aying and there's plenty of free strikes and everything
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el se. But--

JUDGE CASTILLGO:  No one told me about that.

MR. SANDS: Well, you see? Your staff is
keeping it fromyou, and there are plenty of caps.

But | know that the comm ssion is running a
little late. And while we're are asserting our right to
testify, I think that the DOJ panel that follows us
shoul d waive their right, and you can give them
acceptance, and |'m sure--

[ Laught er . ]

MR. SANDS: ~--for three points. And that way,
t he departure can be approved.

But with that said, | would |ike to thank the
conm ssion for inviting the federal defenders to testify
in front of you, and we appreciate the opportunity. And
| wanted to say that we appreciated the opportunity in
t he past, especially in front of Judge Murphy. This
being St. Patrick's Day, |I'msure that it's a speci al

time for her, too.
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JUDGE CASTILLO.  Well, let nme just say she
schedul ed this neeting on this day.

MR. SANDS: So she's here in spirit if rather
t han conduct.

| want to start with an old review of
principles. This conm ssion and past conm ssions set
sentencing policy according to 3553, which is puni shment
that is just and that is only as nuch as is necessary.
And we believe that the comm ssion has to keep this in
m nd when it's | ooking at the current anmendnents and the
proposal s.

The comm ssion also has the duty to | ook at the
data and statistics and to ask the questions whet her
there is a need for such raises, whether just raising
penalties for the purpose of raising punishnment is really
serving the cause of justice, of punishnent, and of
fairness.

And we believe that, in many cases, the

conm ssion in | ooking at these penalties should not raise
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them that just raising them does not serve the ends.

That the comm ssion should listen to the concerns of the
judges and judiciary and the defense bar and to go with a
"go slow' approach. Pieceneal |egislation, pieceneal
amendnents, a pell-nell approach to many things does not
serve the cause of justice or sentencing.

And i ndeed, we are seeing, | amafraid, what |
have ternmed a ratcheting up of penalties w thout purpose
or, in sort of a slang, "the big creep." The big creep
is penalties being raised without a basis. | don't think
t hat the conmm ssion knows whether raising penalties of
white collar two levels, four levels is really serving
t he purpose of deterrence.

| know from our experience in other types of
crime that a person who's facing 10 years is not going to
say, well, I"mgoing to do this crine because it's 10
years and not 12 years. That is just not human nature.
The penalties at this point are high enough to serve the

deterrence effect. And so, what purpose in general would
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just raising them be?

One of the unintended purposes, though, is to
shift guided judicial discretion away fromthe judiciary
to the prosecutor. Because what is happening is the
penal ties are being raised to such an extent that
anything that can reduce themis not in the hands of the
court, but in the hands of the AUSA and the Departnent of
Justi ce.

Now we can see this over the past several years.
The 5K2, the substantial assistance, now the third point
for acceptance. Now the fast track, which is controlled
by the government. AlIl of this is taking sentencing away
froma coalition of the prosecutor and the judges to
sol ely the prosecutor.

And this is the point that was criticized in
George Fish's recent study of plea bargaining, the
triunph of plea bargaining in Anerica, saying that has
been this fundanmental shift toward the prosecutor, and it

has ram fications for the system
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Wth that in mnd, let's turn quickly to sone of
t he amendnents. We are facing an anmendnent to get rid of
the cap. The cap was set at 30 for those that have a
m nor role. This was a cap that was just put in just
recently, and we really don't have the tinme or the
statistics to see if it's working. It seens, though
that it's serving its purpose in the cases that we have
cited.

It is also a way, as this comm ssion has said in
t he past, to get away fromusing just quantity as a
mar ker of culpability. [It's a tyranny of quantity that
drives so many of the drug sentences. And couriers,
these are the people who are | east cul pable, really don't
know what they're getting into.

| know that the comm ssion expects props, and |
don't want to disappoint. But what happens, judge and
conm ssioners, on the border is that couriers are nmet by
peopl e--Juan or John or Smith--and says for $500, $1, 000,

take this bag in your car across the border. In Arizona
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now, the cars are running and people are just running
into them driving them across and dropping them off on
the store across the way. They don't know what's in the
bags. They have no i dea.

It could be, in the worst case--the suspense
builds--a kilo of or the five kilos of coke, here being
sugar. But they wouldn't knowit's in the trunk. O 1in
anot her case, it could be that famous |eafy green
substance, here Mexican oregano. But they don't know.

O finally, it could be, worst of all, which is dog
treats for Labradors made in Mexico. So--

[ Laught er . ]

MR. SANDS: ~--they sinply--that one is for the
comm ssioner. Notice it is a Labrador. It took us sone
time finding that.

So they don't know. And so, when we set a cap
of 30 for those that are found | east cul pable, they
shoul d just--that should be the ceiling. And the

governnment is free to argue that they knew nore, that
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they are not cul pable, or that they had the know edge.
So the cap should not apply.

We are also finding fromyour own statistics
that we're | ooking at about 6 percent that it may apply
to. But the word fromthe field is that it's even |ess.
Most of these mtigating role is also done with the
acqui escence of the governnent. The governnent is
agreeing that the defendants have a m nor role, or
mtigating role. It's very, very rare that the
gover nnent opposes it and the court gives it. So that
shoul d be taken into account.

The same principles also apply for aberrant
conduct, which the Departnent of Justice is saying is not
necessary. We would urge the commi ssion to take the tine
to see if its amendnents, which it has done the past
several years in which |I've testified, on the past
several years are working out. The Departnent of Justice
shoul d have the confort of know ng that they can review

it under a de novo standard under the PROTECT Act for
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t hose departures that they feel is not necessary.

Finally, in terms of the hom ci de amendnents, we
woul d urge the comm ssion to go slow in the sense that
t hese affect predom nantly Native Anericans, as the
advi sory group report indicates. To start raising the
i nvoluntary has that ripple effect that goes to voluntary
mansl| aught er and to second-degree nurder. There is no
statistical basis saying that it nust be raised. It's
bei ng rai sed because of a desire of proportionality.

But that way, every sentence shoul d be raised
until we're all at the level 43 fromthe get-go and there
is only a departure down at the discretion of the
governnment. So we would urge the conm ssion in |ooking
at these anmendnents, and also at imm gration and the
por nography, to take a go sl ow approach, to only do
what's necessary, and to keep in mnd that the punishnent
shoul d not be nore than what is necessary.

JUDGE CASTILLO  Thank you very nuch.

Who wi |l proceed next? M. Pollack?
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MR. POLLACK: Yes. Thank you.

JUDGE CASTILLG  Yes.

MR. POLLACK: Let nme, first of all, just take a
brief mnute to introduce nyself as a first tinme
testifier before the conm ssion.

| am on the board of directors of the National
Associ ation of Crimnal Defense Lawers and a co-chair of
its White Collar Crime Committee. |'ve been practicing
as a crimnal defense | awer for about a dozen years now,
about 10 of themin private practice and two as an
assi stant federal public defender in the District of
Maryland. |'mpresently a partner at the law firm of
Ni xon Peabody.

As a first time testifier, |I did not realize
that | was expected to bring visual aids. And so,
unfortunately, | have not. But, please, if Jon will keep
out the dog snacks during the testinony will give you
sonmething to | ook at.

On behal f of the National Association of
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Crim nal Defense Lawyers, | would |ike to conmend many of
the witten comments that the conm ssion has already
received, not only fromny co-panelists but fromthe

El ectronic Frontier Foundation, the Association of

Cor porate Counsel, and, in particular, the Practitioners
Advi sory Group, which | think has sonme very inportant and
t houghtful things to say about the mtigating role. And
I know that representatives of that group will be here

| at er today.

As a co-chair of the White Collar Crine
Commttee of the National Association of Crimnal Defense
Lawers, 1'd like to focus ny comments on two
areas--Chapter 8 and the public corruption proposed
amendnment s.

| know you' ve heard a | ot about Chapter 8
already. | don't know if there is anything I can
possi bly say that you haven't already heard, but | wll
give it atry.

One thing that strikes ne about the proposals on
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the conpliance programs is the radical expansion of what
is expected of a conpliance programto go froma
conpliance programthat is intended to prevent and detect
crimnal violations to a conpliance programthat is
intended to prevent and detect any of the nyriad civil,
adm ni strative, regulatory provisions that m ght be found
anywhere in the CFR

It strikes nme that there is a real dichotony
bet ween that expectation and the way that we treat
i ndi vi dual s under the sentencing guidelines. For
pur poses of individual sentencing under Section 4Al. 2,
t he comm ssion has basically decided, and I think
rightfully so, that nost regulatory violations are wholly
irrelevant to what is the appropriate sentencing range to
gi ve sonebody for a crimnal violation.

Thus, the guidelines say that we shoul d never
consider, for exanple, mnor traffic violations in
det erm ni ng sonebody's crim nal sentence. W should

rarely consider such purely regulatory offenses as fish
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and ganme violations in deciding what sonebody's cri ni nal
hi story is and, therefore, what sentencing range they're
going to receive.

| f actual regulatory violations by an individual
are irrelevant to the crimnal sentencing process, | have
to wonder why it is that a corporation or organization
woul d be expected to have a broad-rangi ng conpliance
programto prevent such violations, even in the absence
of any actual violation, and why the failure to have such
a broad-rangi ng program should be relevant to that
organi zation's cul pability for purposes of crimna
sent enci ng.

Lastly, and very briefly, I would like to touch
on the waiver of attorney-client privilege, which | know
you' ve heard nmuch about and has been nuch di scussed, and
just join the National Association of Crimnal Defense
Lawyers in raising sone of the objections that I know
have been rai sed el sewhere.

In addition to what we believe should be the
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absolute right of any individual organization to get
counsel and to have frank and candi d exchanges with
counsel, 1'd like to point out just very briefly
addi tional problems with rewarding or requiring waiver,
ei ther for purposes of cooperation or substanti al
assistance or in any way taking it into account in
cul pability and thus giving an incentive to corporations
to waive.

The third party waiver problenms, of course, have
been di scussed. The fact that you're causing an
organi zation to deci de whether or not to expose itself to
substantial third party liability by waiving. | think it
is also very unfair to uncounsel ed enpl oyees who talk to
corporate counsel, believing that what they are going to
say is going to be remaining confidential, and they don't
understand that that privilege can be waived at any tine
by the corporation.

And finally, | think an area of litigation that

we're going to see a substantial amount in will be

M LLER REPORTING CO., |NC.
735 8th STREET, S.E
VWASHI NGTON, D.C.  20003- 2802
(202) 546- 6666



litigation arguing that the corporation is really acting
as an agent of the governnment when the corporation knows
that it's gathering information that it's going to turn
over to the governnent. And that is going to present 5th
Amendment issues, Mranda issues, and a whol e host of
other issues that | don't think we've really seen yet but
wll see if corporations are continuing to be coerced
into waiving their privilege.

|'"d now like to turn to the public corruption
gui del i nes, and the proposed anmendnents in public
corruption, obviously increasing the base |evel and the
ot her proposals, seemto ne to indicate that the
conm ssion believes that public corruption offenses are
not presently severely enough puni shed under the
sentencing guidelines. And I'd like to take just a
noment to question that preni se.

One thing that is unique about the public
corruption guidelines is how the nonetary conmponent of

that guideline is calculated, very differently fromthe
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2B1.1 fraud guideline. Rather than the nonetary
conponent sinply being the amount of the loss, it is the
greater of the amount of the |oss, the amobunt of the
bri be paid, or the amount of the benefit received. And
that difference between the public corruption guideline
and the other nonetary fraud guidelines already |leads to
substantial and severe penalties for public corruption.

| want to take just a couple of real world
exanples fromnmy own practice. 1In case A ny client, M.
Smith, acted as a consultant to a governnment contractor,
and he paid a bribe of $50,000 to a governnment official
in order to obtain for his client a government contract.
He was paid for his services a couple of hundred thousand
dollars fromthat contractor who, in fact, got the
gover nment contract.

However, what the government acknow edged at
sentencing was that this governnent contractor fully
deserved, in an untainted process, to obtain that

government contract. The governnment contractor perfornmed
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very well on that government contract and, in fact, the
government was so pleased with the services of that
government contract that it continued to give it new
nodi fi cati ons and renewal s, vastly expandi ng the scope of
t he original governnent contract.

So at sentencing, we all agreed that the anount
of the bribe paid was $50, 000, and the governnment agreed
t hat the anmpbunt of the loss to the governnment was zero.
However, the government contractor over a period of
several years had nmade in excess of $9 mllion in profit
on those contracts. And so, at sentencing, the nonetary
conmponent of the sentence was $9 mllion, despite the
fact that my client had paid a $50,000 bribe and the
anount of the | oss was zero.

If this were a fraud offense, the nonetary
enhancenment woul d be zero. Instead, it's $9 mllion.

Case Bthat I'd like to take from nmy own cases
is the case of an individual, another governnent

contractor who paid a bribe to a governnment official
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The government official had made it quite clear to him
that if he wanted to get governnent contracts with his
agency, there was one and only one way to do that. That
was to pay to play, and that's exactly what ny client

di d.

And on numerous occasions, in order to get a
contract, he would pay a bribe, a contract that he should
have gotten wi thout paying the bribe. Again, the
gover nnent had no questions whatsoever about ny client's
wor k that was provided to the governnent under that
governnent contract, and the governnment agreed that the
amount of the loss to the government was zero as a result
of this offense conduct.

However, my client was sentenced on the doll ar
amounts of the bribes that he paid. He received no
benefit from paying those bribes. The governnent
of ficial received the benefit.

In Iight of the unique nature of the public

corruption guidelines, | believe that under the current
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iteration of the guidelines, particularly with the
recently enhanced 2Bl1.1 tables, there is absolutely no
need to further amend the public corruption guidelines
for nmore severe sentences. | believe the sentences are
al ready dramatically nore severe than they are with any
ot her financial offense.

Finally, 1'd like to note that the present
cross-references in the public corruption guideline
al ready address many of the problens that are--1 believe
animte the proposals. For exanple, the cross-reference
that if the bribe is paid in order to engage in other
underlying crimnal conduct, the sentence is to be
det erm ned by that underlying crimnal conduct. So |
bel i eve the severity of the present sentence, along with
the cross-references, already assures adequate puni shnent
for public corruption offenses.

Thank you.

JUDGE CASTILLO  Ckay. We'll proceed on to a

person well known. Mary Price.
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MS5. PRICE: Thank you so nmuch. Thank you very
much for inviting us.

Julie Stewart, who usually sits in this chair
and testifies to the conm ssion, sends her regards and
al so her regrets. Although | have to confess there are
not too many regrets as she and her husband and daughters
are in Guatemala right now, and | have to wonder if
they're com ng back. | expect that they will. But she
did ask ne to tell you that she hoped you would do the
right thing today and down the road.

| want to talk pretty much exclusively about the
mtigating role cap effort and reserve, however, a few
m nutes of nmy time to touch on conpassi onate rel ease.
Two years ago, the comm ssion unaninously did do the
right thing. You made a trenendous gesture, and you took
a stand on one of the npbst troubling aspects of drug
sent enci ng gui delines, which is the over-reliance of the
gui delines on drug quantity.

At a tinme when sentences for drug defendants and
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ot her kinds of defendants were going up, you voted to
aneliorate the effect of "one factor fits all" kinds of
sentencing. You know many people have said it. W've
said it certainly a lot at FAMM that drug sentences are
enor mously over st at ed.

It's long been recogni zed that sentences,
especially for low |l evel participants in drug
conspiracies, can be ferocious and unconsci onably | ong.
They are driven by excessive mandatory m ni mum sentences.
They're driven by conspirator liability, and they're
driven by relevant conduct rules that elevate drug
guantity into a near total proxy for cul pability.

So we were delighted when you proposed the cap,
and we were thrilled when you passed it unani nously. And
we are so dismayed that you now choose to revisit this
i ssue, even before the ink dried on the 2002 anmendnent
practically. And we urge you in the strongest terns
| eave, at least for now, the cap undisturbed because it

was the right thing to do, nunber one, and, nunmber two,
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because we don't have enough information to even eval uate
whet her and how it's working.

In April 2002, when Judge Murphy announced the
cap proposal, which eventually a version becane
i ncorporated into the guidelines, she explained that it
was designed to limt the exposure of |owI|evel drug
of fenders to increased penalties based on drug quantities
t hat overstate the defendant's cul pability, given role
and function in the offense. It also would provide a
gui del i ne range, she said, that is consistent with
mandat ory m ni num penal ti es.

At that time, a nunmber of comm ssioners, sone
nmovi ngly and some very conpellingly, about their support
for the cap. Comm ssioner O Neill, for exanple, you
expressed your hope that the comm ssion nmight use this
opportunity as a tine to revisit the issue of the
reliance of quantity, which has been overused as an
estimate of harm and cul pability. And while you

characterized the drug cap as a crude nmeasure to ensure
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that the | east cul pable are punished | ess harshly, you
nonet hel ess said that it brings a certain anmount of
sanity and justice to sentencing of the |east cul pable
of f enders.

Conmi ssi oner Steer, you reached back to an
experience fromyears ago. You tal ked about a tinme when
you went to visit prisoners at the behalf of the
sentencing institute, you net with people who were
serving 20 and 25 and even 30 years for drug offenses,
and you were sure that sone of those people were probably
mtigating role eligible at |east.

You expressed some reservations at the tine that
you voted for the cap. But you voted for it, you said,
in your words, because it was the right thing to do.

In our written subm ssion, | tried to tell you a
few of the many stories that fill our files of people who
are serving very, very long sentences based al nost
principally on drug quantity. | just passed their

pi ctures around, but | think you' ve seen them
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Dai sy Diaz, who the prosecutor and the probation
officer said was nerely a decoy. That was her entire
role on the boat that went to the Bahamas and picked up
and dropped off. And she had so little know edge about
this, they had to use the jaws of death to open the boat
to get to the drugs. | mean, she says to this day that
she didn't know about it. She won't be rel eased until
2008.

Tammy Bl oom -and she received nearly the |ongest
sentence, by the way, in that--in the drug conspiracy.
Tamy Bl oom who received a sentence |onger even than her
husband, the ring | eader of the offense who got her
i nvol ved, who ran two drug snuggling operations,
including one with his mstress in an entirely separate
househol d. She won't |eave prison until 2015.

And Lauri G bson, who was used to doi ng what her
boyfriend told her to do. She nmet an informant to pick
up some noney owed to her boyfriend, and her 151-nonth

sentence was eventually reduced for mtigating role.
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None of these people, | should say, received the cap.
They were all prior to the cap. But they were people who
received mnor or mnimal role adjustnents.

And as | said, our files are filled with the
Tammys and the Dai sys, the Lauris, people who followed
boyfriends and husbands and others into drug
conspi raci es.

A coupl e of years ago, Senators Sessions and
Hat ch proposed a cap in their drug sentencing reform
bill. And Senator Sessions, when he introduced this
bill, remarked that the primary focus of the mandatory
m ni muns and the sentencing guidelines on quantity has
resulted in a blunt instrunment that data now shows is in
need of refinement. And they then proposed the cap,
whi ch, of course, wasn't adopted into | aw but woul d have
reduced sentences to as | ow-would have capped base
of fense |l evels at as |ow as | evel 30.

We are particularly troubled that you revisit

the cap now before there's been enough information before
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the sentencing system has had what the defenders call the
ability to absorb the effects of the cap. W don't have
any information. | don't have data to cite back to you
to say this is howit's working or it's not working.

We don't know if it isn't working, if people are
getting too |l ong sentences. We don't know if judges are
avoi ding providing the cap because they abhor the fact
t hat sentences are too low. We sinply don't have the
information, and we really, really encourage you to | et
this filter through and see how it's working.

A crimnol ogi st whose nanme | can't renenber at
t he noment says when the only instrunent you own is a
hamrer, every problem begins to ook like nails. The
mtigating role cap provides an instrunent that is
gentler than a hamer, that hel ps us to individualize
t hese defendants. It's extrenmely inportant so in |ight
of the terrible outconmes that quantity driven sentencing
nearly guarantees. In |light of the recency of the

anendment and the dearth of the information about its
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i npact, we urge you nost strongly to stay your hand ri ght
now.

Conpassi onate release. | understand that you
will not this year again be publishing a proposed policy
statement concerning conpassi onate rel ease. That you had
hoped you woul d be able to do to provide guidance to
federal judges who are considering what is
euphem stically known as conpassi onate rel ease.

|"ve witten to you twice in the past about this
issue. |I'mnot the only one. The Practitioners Advisory
Group is concerned, and the Anerican Bar Association has
al so urged you to act on this issue.

| know you' ve been very, very, very busy with
| ots of things, organizational guidelines. But
organi zations aren't dying in prison without this
gui dance. And the Bureau of Prisons, which is charged
with forwarding notions for sentence reductions to the
sentencing judge, are reluctant to act frequently on

these petitions. There are many, many requests for
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conpassi onate rel ease, very few that get forwarded.

We believe that their reluctance is due, in
part, to the fact that there is not guidance concerning
conpassi onate rel ease, and there is a | ot of confusion
out there, even within the Bureau of Prisons. So that's
a void that you can fill and do a great deal of good in
t he process.

In the absence of a policy statenent, the Bureau
of Prisons is probably understandably reluctant. They
keep the jail house keys. [It's not in their purviewto
grant nercy. These are cases that are absolutely
deserving of nercy. People who are too ill, too
denented, too enotionally unstable. Sone people who are
dyi ng for whom nmercy is the appropriate response.

So | encourage you at your earliest opportunity
to do this, to give guidance so that we can begin to
rel ease some of these people.

Thank you so mnuch.

JUDGE CASTILLO  Thank you.
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And | et me just say on the topic of
conpassi onate rel ease, the conmm ssion recognizes that it
has a statutory obligation and we, because of other
factors beyond our control, nostly caused by that big
white building on top of a hill close to here, we've had
to give our attention to other matters. But we're still

hopeful to get to this in the upcom ng cycle.

At least that is ny personal hope. | don't know

if 1"l be here, but I wll try.

MS. PRICE: Thank you. And | understand. |
understand that you've been trenendously busy. W
certainly have been along with you on sone of those
travels, so thank you.

JUDGE CASTILLO  And there's one other thing I
want to say before we open it up for questioning. |
don't mean to pick on you, M. Pollack, but I will tell
you that there is one thing that you said that | have to
totally disagree with. And | wanted you to know t hat

face to face.

M LLER REPORTING CO., |NC.
735 8th STREET, S.E
VWASHI NGTON, D.C.  20003- 2802
(202) 546- 6666



S]

|"ve lived in Chicago all ny life, and | have to
tell you public corruption has, continues to be a
problem | served as a prosecutor there. | prosecuted a
| ot of public officials. | now sentence a |ot of public
officials. W have had governors convicted. W have one
that's under indictnment. | have personally sentenced two
mayors, at |ast count about 31 attorneys. |It's
ridiculous. One judge sentencing 31 attorneys.

This is the one area, in addition to the
corporate area, where | think people do pay attention to
what the sentencing guidelines are, and a | ot of these
are |lawers before they've beconme public officials. So |
feel very strongly about public corruption.

The purpose of this hearing is not to debate
you, but | wanted you to know that straight up. That I
am one of the persons on this commi ssion that is trying
to increase the penalties for public corruption because
|'ve seen what it has done in our district, and it has

been a di saster.
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So that's all I'"'mgoing to say. 1'Il open it up
for questioning.

MR. POLLACK: |I'msorry. My | just briefly
respond to those comrents?

JUDGE CASTILLGO  Sure.

MR. POLLACK: | do appreciate your making them
I did not nmean to suggest for a second that public
corruption is not a problem Wat | nmean to suggest is
that the present sentencing guidelines provide judges the
tools to punish public corruption very harshly.
Particularly situations where you have hi gh-ranking
officials, where you have pervasive public corruption,
there is an express approval of upward departures in the
appropriate circunstances.

So ny conments were not to suggest that public
corruption should not be punished, nor that it is not a
problem sinply that the tools presently exist to punish
it appropriately so in the right circunstances, in a

significantly nore severe fashion than other financi al
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crimes are puni shed.

JUDGE CASTILLO. One, as | said, |I'"mnot going
to debate you. The tools m ght exist. But,
unfortunately, my study of the problem nati onwi de has
shown tools are not being used. That's all I'"mgoing to
say.

Any questions? Comm ssioner Horowtz?

JUDGE HOROW TZ: | think John has one.

JUDGE CASTI LLO Oh. Conmm ssi oner Steer?

JUDGE STEER: Well, let nme just echo your
comments on conpassionate release. | think it's
appropriate that you remnd us. | think the interest

anong conmm ssioners on this subject is broader than it
m ght appear. It's just one of those things where we
haven't gotten it done.

But you know, | hope that you will rem nd us
again as we set about finishing this anmendnment cycle and
nmoving to the next one and set our priorities for next

year. It is an unfulfilled statutory mandate. We

M LLER REPORTING CO., |NC.
735 8th STREET, S.E
VWASHI NGTON, D.C.  20003- 2802
(202) 546- 6666



S]

probably are not as close to having a conmon vision as to
what it shoul d be.

You know, | may have sone interest that |'ve
| ong had that we address this matter. But |'ve nmade no
secret of the fact that | prefer that it be started as a
rather narrow, limted thing, but sonmething nore than
what the Bureau of Prisons maybe has at present tine.
We'Il just have to see. So do keep on.

Now on the mtigating role cap. That's a tough
i ssue in many ways because one for which I have a | ot of
synpat hy, but one that |'ve had sonme rethinking. And you
know, isn't it appropriate--you folks, Jon and Mary in
particular, rem nd us of the interactive cumul ative
ef fect of enhancenents when we're going in the upward
direction, and some courts have recently done that, even
in opening up a new possibility of a downward departure.

You know what |'mtal king about, you know? Sonmething |'m

sure we're going to argue to expand it.

But don't we have to |look at the interactive
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cunul ative effects going down as well? And the
mtigating role cap, a situation where, you know, it
grants a reduction as nmuch as eight levels. Then you've
got a reduction for the mtigating role itself. In many
cases, you get safety valve as well, which gets you out
fromunder a mandatory m ni mum

And that, you know, can be as nuch as a 14-|evel
reduction, all turning on a finding that the defendant
has a mtigating role. Don't we have to |ook at that as
wel | ?

MR. SANDS: No- -

JUDGE SESSI ONS: COkay. Next case.

[ Laught er . ]

MR. SANDS: Part of the problemis that over the
years, there's been this trenmendous ratcheting up of
guantities of mandatory m nimuns, everything. This is a
lowering in a very specified area, which is a court has
to find that there is a mniml or mnor role. So it's

that group that is less cul pable. And then it only sets
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the cap at 30. So only those that are--that has quantity
above that |evel 30.

Even if everything is given, a mnimal role, all

these are reductions, safety valve, you are still | ooking
at a substantial anount of punishnment. It's not as if
they are going hone. They are still staying in the
Bureau of Prisons. It's just not for quite as |ong.

MS. PRICE: Everything he said, and that it's an
abstraction that we're talking about. Granted, it's an
abstraction with, you know, we can do the math and go
down 8 levels or 14 levels. But we really don't know
what's going on, and | think that that is--until we have
nore information, it's hard for me to even respond.

We know at the nost extrene |evel that may be
what's happening. | mght argue that's appropriate, but

| can't say anything w thout knowi ng what's happened so

far. And | really--1 urge you to nove slowy and
cautiously in this area. It felt like the right thing to
do two years ago. |I'mnot sure why it's no |onger the
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right thing to do. W knew about the possibilities then,
and not hi ng' s changed.

JUDGE CASTILLO  Yes. Judge Hinojosa?

JUDGE HI NQJOSA: Well, and | guess this is to
whoever wants to answer this question. Do you think it's
ever appropriate to consider the types of drugs and the
amounts of drugs with regards to a sentence? The anount
of the weight? | nean, whether it's a person with a
mtigating role or no mtigating role, is it ever
appropriate to actually consider what type of drug it is
and the anmount ?

MR. SANDS: Yes. Yes. You nmay have a situation
in which the person has 30 tons of heroin--1 nean, you
have to | ook at that, Judge--versus a little baggie of
marij uana versus the circunmstances of the case. It may
be a situation in which a person would qualify for the
| evel 30, but the judge could find that there were
exceptional circunstances and to depart upward since it

woul d be an unusual case.
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This is just an adjustnent in Chapter 2. It is
not an inflexible bright line.

JUDGE CASTILLO  Conmi ssioner O Neill?

JUDGE O NEI LL: M. Sands, a couple of
guestions. One is arguably a little beyond the scope of
your testinony right now But | was just wondering
whet her or not--it sort of ties in with the mtigating
rol e di scussion, whether or not you've seen sort of an
effect in your district since the PROTECT Act was passed,
and whet her or not you feel, especially given the PROTECT
Act and limtations on downward departures, whether you
feel that the mtigating role cap is nore significant
now?

MR. SANDS: Policy. Hmm \What we are finding
is that the judges are | ooking toward rol e nore,
especially because we are at a border district where
aberrant conduct used to have that play and where ot her
consi derations were taken into account.

Now, given the PROTECT Act, role is being
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scrutinized, and the government is joining us in saying
that these are minor or mnimal role. W have not seen a
cap yet at level 30. That hasn't clicked in. But it my
be applicable in another case. G ven the sea changes
that we have seen with the PROTECT Act, with changes, we
should et things work their way out.

JUDGE O NEILL: Have you seen the governnment
frequently object to a press for the application of the
mtigating role cap?

MR. SANDS: Not in my district, because the
governnent is usually joining us on various matters. It
was ny U. S. attorney that said he owned the departures in
our district. He still does, you know? So we are
frequently doing substantial assistance and other things.
It really isn't that nuch of a factor.

But in that rare case, it's another tool to get
rid of the quantity--of the tyranny of quantity.

JUDGE CASTILLO  Judge Sessions?

JUDGE SESSIONS: There's a question that came to
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me when you were talking. 1Is the mtigating role cap,
anecdotal |y, nmost inmportant in the border areas or nost

i nportant in other areas? And in particular, | will say
that in the last nmonth to two nonths, although I know a
j udge has gotten in trouble for tal king about cases that
t hey' ve had, but | would say that | inposed sentences
pursuant to the mtigating role cap in four cases.

Al'l involved, ironically, wonen, couriers for
boyfriends in crack cocaine. And the crack cocaine
conspiracy involved nore than 50 granms. All right? That
put it right at 30--right at 32, essentially. And in
fact, statistically, the vast nmpjority of sentences that
will be inpacted by the mtigating role cap are at 32, or

up to 34, and the 38 is extraordinarily rare.

MR. SANDS: Right.

JUDGE SESSIONS: My question is, do you have
experience at the border versus other places to suggest
that really the cases that are being inpacted are crack

cocaine, girlfriend, or courier cases as opposed to the
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| arge conspiraci es across the border?

MR. SANDS: Let's change the "girlfriend" to
"conpani on,"” and then we have "conpanion, courier, and
crack."

JUDGE SESSIONS: |I'msorry. Was that
politically incorrect?

MR. SANDS: No. lt's--

JUDGE SESSI ONS:  You would tell me if it was,
but - -

MR. SANDS: It's a trilogy. |It's three Cs that
we | earn about in trial practice, you know? So it is
usual ly--at the borders, it's usually the boat that the
decoy was on. |It's usually the girlfriend that's told to

just nake contact. Yes. It is the cases.

JUDGE CASTILLO  Any ot her questions?

MS. PRICE: Can | just nention sonething?

JUDGE CASTILLO  Yes.

MS. PRICE: The kinds of questions that you just

asked, both of you, indicate to nme that we don't have
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enough information. | mean, you don't seemto have it
there and, happily, Jon can provide sone of it. But I
know that there's a great deal nore out there.

And the comm ssion--what the comm ssion does
very well is gather data and anal yze data and sort out
what data teaches you. It may make your deci sion
different fromyour decision. But nonetheless, it is a
prerequisite to maki ng reasoned judgnents and
particul arly when you want to repeal sonething so fresh
and so inportant.

JUDGE HI NQJOSA: | have one | ast question.

JUDGE CASTILLO  Yes. Judge Hinojosa?

JUDGE HI NOJOSA: And | think it was touched in
sone of your witten materials, but maybe you can expand
on this alittle bit. If it was the desire of the
conm ssion to revisit this, what suggestion would you
have with regards to any other adjustnment that could be
worked with to try to satisfy sone of the concerns you

have expressed here if it wasn't the mtigating role cap?
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And | think M. Pollack maybe nmentioned
sonmething in his--sonebody nentioned sonething in the
witten statenment.

MR. SANDS: Well, | guess we're back to the
graduat ed approach then in which we're | ooking at various
factors. | suppose the conm ssion could start | ooking at
the types of drugs and start making distinctions between
the drugs. But then you avoid the bright line. Wat the
conmm ssion could do is put a favored basis for a
departure if it is or if the judge feels that it is a
certain type of "bad drug."

As the commi ssion has seen, we go through these
waves of this is the worst drug of all time. W had the
crack. We had meth. We had ecstasy. We--steroids is
com ng down. God forbid the Cubs should be involved in
t hat .

[ Laught er . ]

MR. SANDS: The Di anondbacks--1 m ght add.

JUDGE SESSIONS: You're on public record now.
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MR. SANDS: Well, you know, one has to stick by

their team It's one of those situations where you can
use that adjustnment. If the court wi shes to inpose a
floor--well, | amjust ranbling. What we can do is give

you sonething witten.

JUDGE CASTILLO  Ckay. Anything else?

JUDGE HI NQJOSA: | do appreciate the idea--

MS. PRICE: Do no harmis what | say--sorry.

JUDGE CASTILLO | think Judge Hinojosa really
has his eye on those tasty snacks. He has certain
constituents, let's put it that way, that could benefit
fromthem

Thank you very nuch, and we'll proceed to the
next panel. Thank you.

[ Recess. ]

JUDGE CASTILLO Let ne thank this next panel
for your extrene patience. W're way off our tineline,
thanks to me. Are we going to go in the order that

you're listed in, or do you want to go in sonme other
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order?

MR. COLANTUONO: VWhat ever order the comm ssion
prefers.

JUDGE CASTILLO We're totally flexible, at
| east as to this issue.

MR. COLANTUONG: | think I'"mfirst.

JUDGE CASTILLO Okay. Then we'll start with
you, M. Col antuono.

MR. COLANTUONO. Thank you very mnuch.

Honor abl e nmenbers of the commi ssion, | am Tom
Col antuono, the United States attorney for the District
of New Hampshire. It is an honor for me to be here today
to testify in support of the pending proposal to anmend
t he sentencing guidelines for possession or use of
fraudul ent inmm gration docunments, including US.
passports.

Wth ne, to ny left, today are Mark Zucker man,
an assistant United States attorney fromny office, who

has prosecuted many passport fraud cases. And two
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menbers of the State Departnment’'s Di plomatic Security
Service, the | aw enforcenent armthat investigates
passport and rel ated frauds--M ke Johnson, the speci al
agent in charge of the service's Mam office, and Walt
Dearing, the office director of the service's Boston
of fice.

We are here to stress the inportance of the
pendi ng docunent fraud gui deline amendnent proposals that
woul d provide appropriate penalties for crinmes and
crimnals that pose significant security risk to the
country. In the last two years, ny office has prosecuted
about 43 passport fraud cases arising from fraudul ent
passport applications filed with the National Passport
Center in Portsmouth, New Hanpshire.

The National Passport Center adjudicates nearly
all of the applications for passport renewals filed with
the State Department and a significant percentage of the
applications for initial passports filed nationw de.

More than seven mllion U S. passports were issued

M LLER REPORTING CO., |NC.
735 8th STREET, S.E
VWASHI NGTON, D.C.  20003- 2802
(202) 546- 6666



S]

wor | dwi de in fiscal 2003. Moire than two mllion of those
came through the National Passport Center in New
Hanpshire.

Acquiring and fraudulently using a U S. passport
is a serious crime and should be so treated by the
sentencing guidelines. Let ne read to you an excerpt of
a letter sent to the conmm ssion by Secretary of State
Colin Powell. | think the secretary's letter itself and
t he excerpt bring home the urgent need to pronul gate the
proposed anmendnent in this area.

The secretary wites, "Maintaining the integrity
of U S. passports and visas is a critical conmponent of
our global effort to fight terrorism in addition to
ensuring that our immgration policies and | aws are
enforced. A U.S. passport establishes U S. citizenship
and identity, making it the nost w dely accepted and
versatile identity docunment in the country.

"It is considered the gold standard of al

passports and is used by our citizens not only to visit
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foreign countries and enter the United States, but also
donestically to establish bank and credit card accounts,
cash checks, apply for a driver's |license, apply for

wel fare and unenpl oynment, and to conduct activities that
require proof of U.S. citizenship.

"l believe the new guidelines will be a clear
signal that the United States governnent recognizes the
severity of passport and visa fraud and the inportance of
mai nt ai ni ng border security."

As the secretary's letter points out, the
gravity of the passport fraud problem can be assessed by
considering the benefits and privileges that an alien can
unl awful |y obtain by fraudulently procuring a U S.
passport. These include access to al nbst every country
in the world and years of unlimted freedom of travel
into and out of the United States, unencunbered by
imm gration | aws or any security initiatives that screen
and track noncitizen visitors.

A passport can also enable its holder to vote in
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United States el ections, obtain mlitary and other
enpl oynment, purchase and own firearns, receive federal
benefits, and bypass supervision by the Bureau of
I mm gration and Custons Enforcenment. These national
security inplications distinguish passport crimes from
other forms of identity fraud and require a stronger | aw
enf orcement response.

Most passport fraud offenses are class C
fel oni es punishable by up to 10 years of inprisonnent.
However, the sentencing guidelines currently provide only
a base offense |l evel of eight, which nmeans in nost cases
a probationary sentence. W do not believe such a
sentence adequately reflects the seriousness of passport
fraud of fenses, nor is consistent with other guideline
provi si ons whi ch address, for exanple, the unauthorized
use of any neans of identification to obtain any other
means of identification.

Adopting the proposed amendnent, which would

i ncrease the base offense level to 12, will correct this
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i nconsistency and will result in a nore appropriate
sentenci ng range than the current guidelines provides.
The amendnent renoves passport fraud fromthe class of
vi ol ati ons that poses the |east risk of incarceration for
of fenders. The pending proposal would also build in the
specific offense characteristic that is present in al
passport fraud cases so as to bring the penalty for
passport fraud into alignment with the penalties for
simlar crimes under Section 2Bl1.1.

| f the conm ssion has any questions about the
specifics of this proposal or about specific aspects of
passport fraud investigations and prosecutions, ny
col | eagues here can assist in addressing them CQur
nmessage to you is that this issue is a priority for the
Departnment of Justice, a priority for the Departnent of
State, and a serious national security concern that we
strongly believe the comm ssion should address in this
amendnment year.

Overall, we believe that in order to maintain
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the integrity of U S. passports, the repercussions of
soneone fraudul ently applying for or obtaining a U S.
passport nust be significantly increased from current
policy. The proposed anendnment acconplishes this, and we
woul d urge its adoption.

Thank you.

JUDGE CASTILLO  Let nme just thank you, M.

Col antuono, on behalf of all nmy fell ow conm ssioners for
taking the tinme out of your busy schedule and waiting
patiently to testify. Let nme also say that we certainly
appreciated the letter we received fromthe Secretary
Powel|. We certainly understand the inportance of the

i ssue, and we thank his esteened col | eagues for being
her e.

Since | do think we're going to switch topics,
are there any questions ny fell ow comm ssioners m ght
have of M. Col antuono on this topic?

JUDGE O NEILL: Do we have any sort of a

description of the nature--you said there were 43 cases
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prosecut ed, and that was--

MR. COLANTUONG: I n New Hanpshire.

JUDGE O NEILL: In New Hanpshire?

MR. COLANTUONG:  Yes.

JUDGE O NEILL: And that was out of the how many
cases that were processed through New Hanpshire?

MR. COLANTUONO:. Two mllion applications.

JUDGE O NEILL: Two mllion applications and 43?

MR. COLANTUONO: Yes.

JUDGE O NEILL: Do we have any idea of what the
nature of those--did any of those 43 prosecutions involve
acts of, you know, potentially getting docunments for
pur poses of furthering terrorismcrinmes or--

MR. COLANTUONO: As | said in ny testinony, |I'm
going to defer to Mark Zuckernman, who's | eadi ng our
effort in that field. He can address exactly the kind of
cases because he's doing the prosecutions.

JUDGE CASTILLO  You can cone up here, M.

Zucker man.
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MR. ZUCKERMAN: Thank you.

To date, the answer in short is no. The
maj ority of our cases have--the overwhel m ng majority of
our cases have not involved, in the final analysis,
terrorist acts. A few of them had that--raised that
concern initially. But eventually, that did not turn out
to be the case.

Most of these cases involve individuals who are
in the United States illegally, who then, to further
their illegal presence, file a fraudulent application
with the Departnent of State to obtain, as Secretary
Powel | says, the gold standard of the United States
passport.

JUDGE O NEI LL: Because ny concern is al ways,
wel |, a nunmber of different crimes that we have in our
panoply of crimes could potentially be a terrorist
of fense or could be used by terrorism MW worry is
al ways using terrorismas sort of that heavy hamrer to

jack up the penalties for other sorts of crines.
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So it concerns nme a little bit, and | guess |
would be a little bit nore confortable alnmost if | had a
better idea of amobng those 43 crinmes whether there were
sonet hing nore serious. So what the absolute penalty
should be. And that's what, | guess, ny concern is.

Because certainly if sonmebody is then goes on to
commt a terrorismoffense or goes on to commt any sort
of a serious offense, obviously, there are other
statutory provisions that can be used to get at them as
well. That's just sort of ny concern that | always
express.

MR. ZUCKERMAN: Would you like nme to address
that? Very briefly, let ne be clear. Although our
initiative in this area grew out of concerns that were
raised in the wake of 9/11, this is not notivated by
concerns about terrorism principally.

What we' ve | earned through an initiative to |ook
into what's going on with the National Passport Center

that's located in the District of New Hanpshire, was that
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the penalties were at a level eight, 0 to 6, did not
adequately address the nature of the crinme. Which, as we
point out in our witten subm ssions, simlar crines are
treated nore appropriately at higher offense |evels
t hr oughout the guidelines.

So essentially, we had a discontinuity here,
whi ch is nost pointedly pointed out when a false Soci al
Security nunmber is used. You know, the guideline for
that, 2B1.1, would fix the offense |level at 12 just for
use of a bad Social Security nunber to obtain another
formof identification. That's alnost part and parcel of
every passport fraud case because a Social Security
number has to be listed, yet the offense |evel for the
targeted of fense of passport fraud is eight, the base
of fense | evel .

So really what this is, is our hope to bring
sone bal ance and sone consi stency to the guidelines,
specifically with respect to passport fraud, visa fraud

as wel | .
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JUDGE O NEILL: So a 12 m ght even be too | ow
t hen?

MR. ZUCKERMAN: In--well, the proposed amendnent
carries with it specific offense characteristic
enhancenments that we believe address the variance of
passport fraud where an increase in the offense |evel
woul d be appropriate. So in our judgnent, a 12 fixes it
at about the right place.

JUDGE CASTILLO:  Comm ssi oner Steer?

JUDGE STEER: Should we draw a distinction
bet ween passports and the other types of docunents that
are currently treated under the sane guideline? For
exanpl e, you nentioned visas. But should there be a
di stinction between the two, other naturalization
docunments? | know that goes a little beyond your
territory, but between the two of you, you could answer?

MR. ZUCKERMAN: We've considered that, and
think, in our considered judgnment, working with our

col | eagues at the Departnent of State, think that 12 is
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appropriate across the board for the types of docunents
that 2L2.2 addresses, including visas and as well as
passports and ot her docunments which are filed with the
government under oath to obtain sone benefit that the
applicant is not entitled to generally by dint of the
fact that they're not in the United States legally to
begin wth.

So we think it's an appropriate |level at which
to set the base offense |evel

JUDGE SESSIONS: But is that--

JUDGE CASTILLO. Go ahead.

JUDGE SESSIONS: |Is that consistent with the
earlier testinony in which--well, in fact, Secretary
Powell's letter in which he talks about the gold standard
of the U. S. passport. That's essentially why you're
here, | thought. You're talking about naking sure that
the U S. passport is not obtained fraudul ently.

But then so there is--at |east by way of your

argunment, there's a distinction between the passport and
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t he other docunents. And so, why then do you say does it
not, in fact, mnimze the inportance of your argunent
that, you know, increase everything else the sane way you
would with a passport? Shouldn't there be a distinction
bet ween obtaining this gold standard passport and ot her

ki nds of docunents?

MR. ZUCKERMAN: Again, | think that the specific
of fense | evel amendments address that. The 12 would
apply in the passport case to sonmebody who filed a
fraudul ent application for the passport but didn't obtain
it. The specific offense characteristic anmendnments woul d
address sonmebody who actually nanaged to succeed in
decei ving the governnent and obtaining that passport and
t hen yet another characteristic for actually using the
fraudul ently obtai ned passport.

So | think the proposed amendnent tries to
address two things that | think address your questi on.
That is raising the base offense |evel generally for

t hese types of docunents--passport, visa, and so forth.
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But with--specifically with respect to the gold standard
passport, if you will, when there is a further act
besi des nmerely applying for it--using a fraudul ent
application, actually receiving it, and then further use
of it--to appropriately increase the offense level. So
think there was a concerted effort to strike that

bal ance.

JUDGE SESSIONS: Well, a correspondi ng argunment

or issue is that, obviously, you' re asking for an
increase in the base offense | evel of four levels. That
particul ar section, 2L2.2, applies to a whole variety of
of fenders. So that when you increase the base offense
| evel , as opposed to have a specific offense
characteristic, you know that you're going to be
af fecting, you know, a | ot of people who are not
necessarily targeted by your proposal.

And | guess | wonder if you' ve thought about
that. | wonder if you' ve thought about alternatives so

that if, in fact, you re | ooking for passport fraud, for
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i nstance, you thought about focusing a little bit nore on
t hat actual offense while not inpacting all of the other
persons who may not be related in any way to passport
fraud or visa fraud.

MR. ZUCKERMAN: | think the point's well taken.
And in short, there was, | think, considerable discussion
about how to best approach the issue. And I think that
once the--our view was | ooking at all the crinmes, for
exanple, false claimof U S. citizenship also goes to
this guideline that increasing the guideline across the
board for the base offense | evel was appropriate, given
the nature of the other offenses that are tied to 2L2. 2.
and then to address, as |'ve said, the passport issue
with the specific offense characteristics.

So we did give consideration to that. |1
under st and your point.

JUDGE CASTILLO  Any ot her questions? Then
we'll switch topics and go to Ms. Avergun. Thanks for

your patience. | understand you have a vi sual
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M5. AVERGUN: | do. | nyself ama first tinme
testifier, but being a trial |awer, | perceived the need
for visual aids and did bring sonme. As you know, | am-

JUDGE SESSIONS: So the visual aids comes with
trial practice? |s that where--

MS. AVERGUN: Yes, that's the hallmrk of a
trial lawer. | hope that's been your experience.

JUDGE CASTILLO A good trial attorney al ways
has a visual at 2:45 in the afternoon.

MS. AVERGUN:. We're right there, Judge. |'mthe
chief of the Narcotic and Dangerous Drug Section at nmain
Justice, and before that, | was an AUSA in the Eastern
Di strict of New YorKk.

|"m particularly gratified to be here to speak
on this very inportant topic of GHB sentencing and their
anal ogues. The departnment strongly urges the comm ssion
to significantly increase the sentencing guidelines for

of fenses involving GHB and their anal ogues.
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Of the two options under consideration by the
comm ssi on, the Departnent of Justice recommends option
one, which would establish base offense |evels of 26 and
32 for offenses involving 1 gallon and 10 gall ons,
respectively, of GHB. |'ve submtted a prepared
statement to you, which | ask would be made part of the
record.

GHB is a central nervous system depressant
that's abused to produce euphoric and a hall uci nogenic
high. A clear liquid, GHB is often ingested with
al cohol, which conpounds its effect. Synptons of GHB
abuse include drowsi ness, nausea, unconsci ousness, severe
respiratory depression and, in extreme cases, conm.

GHB is a club drug frequently abused by those
who are part of the club scene and has been associ at ed
very strongly with date rape and overdose cases at
ni ghtcl ubs and parties. In March 2000, it was schedul ed
under Schedule 1 of the Controlled Substances Act.

Why are we so concerned about GHB? The reason
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is that this drug presents a uni que conbi nati on of
factors that make it inperative that we protect against
the harmthis drug causes by fashioning the nost severe
justifiable sentences.

It's used by predators to facilitate sexual
assault. It is a club drug primarily taken by young
peopl e and marketed to young people in the 18 to 30 age
bracket. It is often used in conbination with al cohol,
ecstasy, or ketamne. It is easily manufactured from
| egitimate cl eaning solvents and easily concealed as a
clear liquid, which facilitates its distribution. And
finally, the profit margins associated with this drug are
tremendous.

I n recomrendi ng option one, we've concl uded that
one gallon is the quantity which defines the nmd-I|evel
deal er, whom we say is the appropriate person to get that
base offense level 26. Who are these md-I|eve
traffickers? They are the individuals who distribute GHB

or its anal ogues at the | ower end, but not the | owest
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end--not the retail end of the distribution chain.

A md-level trafficker m ght acquire pure GBL
fromhis source of supply, manufacture it into GHB by
sinply adding |ye, and then sell it to a | ow1Ievel
trafficker for redistribution in capful quantities at
rave parties. Alternatively, some md-level distributors
sinmply repackage GBL or GHB in diluted quantities for
di stribution on the club scene.

Let nme give you a couple of exanples of fairly
common cases involving md-|evel traffickers, which
illustrate why we favor this one gallon option for |evel
26. These exanpl es are based on actual cases.

In Florida, a person famliar with the club
scene wanted to obtain GHB to distribute at a coll ege
party. He arranged to purchase it from his source of
supply, whom we considered to be the m d-1|evel
di stributor. The cost was between $400 and $600 a
gallon. The m d-level distributor picked up several

gall ons from his own supplier and repackaged it into two
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one-gallon jugs, which were then distributed by
retail-level distributor at the coll ege party in capful
or vial full quantities. And this first photo is the
vial, a typical size, between one to five milliliter vial
of what a user would take that GHB in.

| n anot her exanple in Florida, a drug trafficker
bought a gallon of GBL. He diluted it in a 14 to 1 ratio
with water and placed it into 540 32-ounce bottles which
he sold for $60 a bottle. This is the one-gallon
container. The drug deal er nade 540 of these 32-ounce
bottles with just this one gallon of GBL.

And of course, you can't drink this as the GBL.
That would kill you. People who take it, take it in
capful quantities of one to five milliliters at a tine.
And with our conservative estimtes, we estimate that
this makes 700 to 1,200 doses of GBL for consunption.

I n anot her case, we found during Operation
Websl i nger, which was DEA's sem nal Internet trafficking

drug case, a drug trafficker in Al abama nade three
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purchases over a three-day period from his source of
supply. Each purchase was for roughly a half gallon of
but ane diol, which is the anal ogue, for $150.

The distributor then sold it on his Wb site,
called "Gis for us," as a floor cleaner, and he had
about 50 custoners, before he was arrested, who purchased
t he anal ogue in the ounce and pint quantities.

Finally, another Operation Webslinger
di stributor purchased about two gallons per nonths of
butane diol fromhis source of supply. He repackaged it
in bottles, labeled it as organic solvent in 32-ounce,

4- ounce and 2-ounce bottles, and I'Il just quickly go

t hrough these pictures. These are the bottles that are
sold for about $60 to $80 and sold by the people who are
then selling it, taking it to the clubs to distribute.

This is sonme exanples of md-1evel distribution
paraphernalia, all of which is seized. 1In the picture on
the extrene left, that's about an eighth of a gallon of

GHB, which was just purchased in a kit and sent through
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The Nestor case, which is on the right, that
pi cture shows about 9.5 gallons of GBL, which he sold,
and it was used as an anal ogue. And then on the bottom
two one-gallon containers of GHB. You can't really tel
fromthis photo, but the GHB is such a toxic chem ca
that it actually started to burn through the water | abel,
the | abel on the bottle of water.

These typical exanples illustrate why the
departnment strongly supports one gallon as the quantity
that defines the md-level trafficker. The guidelines
need to reflect the reality that neither m d- nor
hi gh-level traffickers are distributing 55 gallon drums
of GHB. You m ght have heard of one such case where that
happened, but that case really was an anomaly and, in
fact, it is very difficult to obtain that quantity of GHB
at a tine.

In fact, at the md level, the vendors are

distributing nulti-quart quantities, which are capabl e of
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produci ng t housands of dosage units. Equally inportant
under option one, the comm ssion proposes 10 gallons as
the amount for |arge-scale traffickers, who woul d receive
a base offense |level of 32. Ten gallons of GIB is
capabl e of produci ng approxi mately 10,000 dosage units,
and we believe that this quantity fairly reflects the
activities of a large-scale distributor.

I n contract, under option two, the comm ssion
proposes 5 gallons as the quantity necessary for a base
of fense | evel of 26 and 50 gall ons as the anmount for
| arge-scale traffickers. |[In the departnent's views, that
guantity, particularly the 50-gallon quantity, is far too
hi gh and woul d expose the public to too serious a harmif
we had to wait for a 50-gallon distribution to cone al ong
before a 10-year sentence coul d be inposed.

| would also like to address the issue of parity
bet ween t he proposed gui delines for GHB and ot her
control |l ed substances. And here, | have to commend your

staff for working with us very closely in discussing
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these issues and trying very hard to conme to an
under st andi ng of how best to sentence this very dangerous
drug.

And as you probably know, your staff believes
that heroin is a better conparable for this drug for
sentenci ng purposes than we believe. W believe that
MDMA, or ecstasy, is really the right drug to conpare.
And that that provides the appropriate conparison for GHB
for sentencing guidelines purposes.

Young peopl e perceive that ecstasy and GHB have
simlar hallucinogenic effects, even though in reality
ecstasy, or MDMA, is a stinmulant and GHB is a depressant.
But both drugs are often taken with alcohol. They're
mar ket ed the same way to the same popul ation often.

Under the current guidelines that you have for
ecstasy, that exist for ecstasy, a md-level ecstasy
of f ender who distributes 800 pills will receive a base
of fense |l evel of 26. And as | pointed out to you before,

this one gallon of GHB is capabl e of producing
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approxi mately 757 dosage units at that 5-milliliter vial
size or 1,200 in this 1-mlliliter capful size, making it
fairly anal ogous to the ecstasy--to ecstasy at |evel 26.
Accordingly, option one, as you propose, provides
reasonabl e sentencing parity for md-level traffickers at
appropriate quantities for two conparabl e drugs.

Just to el aborate on the heroin point and why we
don't think it's a good conparison. [It's not a club
drug. And equally inportant, it's not a predatory drug
that is used as an offensive weapon to carry out a
greater societal harm date rape. Every one of the 757
to 1,200 dosage units in a gallon of GHB carries the
potential for sexual assault.

GHB needs an appropriate guideline that
recogni zes the uni que features of this dangerous drug.
In sum the departnment supports option one with the base
of fense | evel of 26 for md-level traffickers and a base
of fense | evel of 32 for GHB traffickers.

Thank you for the opportunity to discuss this
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i mportant issue.

JUDGE CASTILLO  Yes. (Questions? Comm ssioner
O Neill?

JUDGE O NEI LL: VWhenever | | ook--obviously, drug
sentences are always very difficult to do. And
oftenti mes, we have to do themin conparison wth other
drugs. And for ny own purposes and ny own guide, | tend
to | ook at sort of two things.

First is what's the harmthat the drug provides
to the individual, and then what's the broader soci al
harm that the drug has associated with it? Is it the
departnent's position that GHB is a nore harnful drug
either with respect to the individual or to society than,
say, heroin or methanmphetam ne?

MS. AVERGUN: | think that it's an extrenely
har mnf ul drug, Commi ssioner O Neill. There is no other
drug that is used as a predatory drug such as this, which
woul d be both a harmto society and a harmto the

individual. It subjects the user to the potential of
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bei ng sexual |y assaul t ed.

JUDGE O NEILL: But | nean, if that actually
happens, obviously the person is also liable for a sexual
assault, presumably, as well?

MS. AVERGUN: Correct. But if we're talking
about md-level traffickers and seeking to protect
society in general, it would be very difficult for any
prosecutor to associate that md-level trafficker with
the ultimate distributor at the retail level in the club
who m ght have distributed to either an unsuspecting or
an unwi | I i ng woman who was then assaulted.

JUDGE O NEILL: Do we have data on sexua
assaults with respect to this drug?

MS. AVERGUN: Yes, and that's included in ny
testi mony about how many cases of sexual assault involve
GHB, how many enmergency room adm ssions nmight relate to
sexual assault.

However, | do caution that it is very difficult

to detect GHB. It netabolizes very quickly in the body.

M LLER REPORTING CO., |NC.
735 8th STREET, S.E
VWASHI NGTON, D.C.  20003- 2802
(202) 546- 6666



S]

But there is sone data in ny witten testi nony about how
often GHB and sexual assault are associated, and there is
a high incidence of that.

JUDGE CASTILLO G ven your position as chief of
narcotics for the Departnment of Justice, does the
department keep sone type of formal or informal ranking
of the dangerousness of drugs?

MS. AVERGUN. We do not. But it is possible
t hat DEA does. There are a |ot of data through
drug-affiliated organi zations that probably do. But as
federal prosecutors and in ny role as sort of the
overseer of federal prosecutors, we do not keep that
dat a.

JUDGE CASTILLO  But in your mnd, you see this
drug as being nore dangerous than heroin?

MS. AVERGUN: | don't want to say that it's nore
dangerous than heroin. Heroin has its own dangers,
certainly. 1t's very dangerous to the individual. This

is extremely addicting. The effects are dangerous.
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There have been docunented instances of death, and it is
unique in its definition as facilitating sexual assault
and use by predators.

JUDGE CASTILLO  While we have you here--

MS. AVERGUN: Yes.

JUDGE CASTILLO  --do you want to say anything
about the mtigating role cap? | don't want to put you
on the spot.

MS. AVERGUN. No, that's fine. | just want to
make sure that | can. M predecessor--

[ Laught er . ]

JUDGE HI NOJOSA:  You' ve been unl eashed.

MS. AVERGUN:. My predecessor in ny job, John
Roth, testified before the comm ssion several years ago
about how strongly the Departnent of Justice opposed
that. And | agree 100 percent with his testinmony. W
have seen a nunber of cases where people are deterred
from-where prosecutors' jobs are made nore difficult

because of that |evel 30 cap.
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We strongly oppose the cap. W opposed it when
it was enacted, although certainly understand the
argunments about the Dai sys and the other wonmen who ny
predecessor panelist referred to. But in npst cases, it
paints with too broad a brush and results in inadequate
puni shnment for cul pabl e people, which can be adequately
taken care of by other guidelines. And in fact, hinders
prosecutors fromdoing their jobs in many instances,
whi ch nmeans that other drug deal ers are not caught.

JUDGE CASTILLO.  And on that note, | would
invite you to submt, on behalf of the departnent, your
top 10 list of these egregious cases. | would like to
see that, and | would like to see that as soon as

possi bl e because this nmight come to a vote in the first

week in April. So that's all |I'mgoing to say.
| will--Judge Sessions?
JUDGE SESSIONS: |I'msorry. Top 10? | was just

goi ng to ask--

JUDGE CASTILLO  Top 10 egregious cases that
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have used the mtigating role cap to create an injustice
as perceived by the Departnent of Justice.

JUDGE SESSI ONS: ©Oh, okay. No, | was just
wondering what you were asking for.

JUDGE CASTILLO  Okay. Conm ssioner Steer?

JUDGE STEER: That's ne.

MS. AVERGUN: |I'msorry. | was just taking
not es.

JUDGE STEER: That's all right. Go ahead. You
preferred to conpare the seriousness to ecstasy. |Is

ecstasy, you know, it seens to ne--and you correct
me--but it doesn't pose the sanme risk of sexual assaults
as this drug? On the other hand, the testinony that we
recei ved when we set those penalties--and you know, we
did the best we could--was that it posed nuch greater
harms with respect to the intrinsic harm of the drug
itself on the body, the possibility of brain damage from
a relatively small anount of doses.

So it seens to ne don't those concerns have to
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be bal anced there? Are there others like GHB that pose a
conparabl e risk of sexual assaults?

MS. AVERGUN: Well, GHB, its anal ogues ketani ne,
Rohypnol, those are all classified as date rape drugs.
And | don't nmean at all to suggest by ny testinony that
GHB is not intrinsically damaging to the individual user.
I think that there is some data in ny testinony that
suggest s- -

JUDGE STEER: No. But you wouldn't put it in
t he sane class as ecstasy?

MS. AVERGUN: | don't think that I'mqualified
to say exactly what the relative chem cal inpacts are.
I''msorry.

JUDGE CASTILLGO  Conmmi ssioner O Neill?

JUDGE O NEILL: | went back to the testinony.
One thing that | had a question. It says DEA has
docunment ed 15 sexual assaults involving 30 victinm who
were under the influence of GHB. And of the 711 drug

positive urinalyses sanpled fromthe victins of alleged
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sexual assault, 48 tested positive for GHB.

I s that over the course of a single year, for
the year, or--it cited the uniformcrine reports of the
ONDCP. Was that a single year or a period of a couple
years?

MS. AVERGUN: | believe that that's over a
peri od of years, Conm ssioner O Neill.

JUDGE O NEILL: So over a period of years.

JUDGE STEER: That's about 7 percent.

JUDGE O NEILL: | don't mean to mnimze,
obvi ously, the seriousness of the offense, of course.
It's just that in terns of conparing it to |ike heroin,
whi ch has so many energency room nentions, you know, in
state and federal cases both, and given the fact that we
have pretty good docunentation with respect to the | arger
sort of social inpact of heroin use, I'"'mtrying to figure
out what a good anal ogue is.

"' m not convinced quite yet that ecstasy is the

best anal ogue, especially given the fact that the
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testimony that we had before fromthe DEA was that, as
Comm ssi oner Steers pointed out, that ecstasy itself,
with respect to the individual, was a nuch nore harnfu
drug.

MS. AVERGUN: We woul d be happy, if you are
interested, to submt additional detailed facts about how
harnful to the individual GHB is, if you feel that that's
not sufficiently addressed, to perhaps hel p enhance our
argunent .

JUDGE STEER: | think that would be hel pful
because | don't think it is--you did nention sonething
about it. But you know, ecstasy, that was the main focus
of the testinony--

JUDGE SESSIONS: But | do think it would be
really al nost inpossible to be able to rank in
seriousness all of the various drugs because each of them
contributes in various different ways toward the harm
t hat peopl e experience or society experiences.

MS. AVERGUN: That's exactly right. And we're
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trying to be as general as possible in the application of
these |l aws, and you can't account for every situation.

So | would agree with you that it is hard to rank and
compar e.

But we just feel very strongly that because of
t he popul ation to whom ecstasy is marketed, how it is
mar ket ed, the general perceived effect of it, why people
take it, it is nmuch nore simlar to MDMA than to heroin.
And those are inportant factors, we think, in evaluating
what the appropriate sentence is, not nerely the
phar macol ogi cal effect on an individual.

JUDGE O NEILL: But we do get objective data in
terns of |ike emergency roomvisits, deaths related to,
vi ol ence associated with the drug, those sorts of--and
those are certainly the argunents made in favor of I|ike
crack cocaine, for exanple. That crack was--and the
departnment has continued to maintain that crack, for
exanmple, is much nore serious than even regul ar cocai ne.

So there are seem ngly rough, of course, objective neans
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of determ ning the general social harm of an individual
drug.

And of course, with respect to ecstasy, there
has been nore recent data that suggest that perhaps sone
of the data that we relied on in setting the ecstasy
penalti es may not have been correct.

JUDGE SESSIONS: But if you use |like
hospitalization statistics, heroin would, I'msure--well,

I'"m not sure, but I would guess heroin would be at the

t op.

JUDGE O NEI LL: Absol utely.

JUDGE CASTILLGO:  Commi ssi oner Rhodes?

JUDGE RHODES: Yes. | just wanted to point out
on page 3 of your witten testinony, | believe you do

refer to emergency room That is, at |east part of the
i nformation- -

MS. AVERGUN: Yes. Yes, we talk about GHB
energency room nentions at about 1,282. And

Conmm ssi oner, you asked ne over what period of tinme, and
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we can provide that information to you.

JUDGE CASTILLO  Any ot her questions of M.
Avergun? Thank you very nuch. Let's go to M. Hul ser.

MR. HULSER: Thank you, conmi ssioners.

| appreciate the opportunity to appear before
the comm ssion today to discuss the proposed anmendnents
to the public corruption sentencing guidelines. Over the
past several nonths, |'ve enjoyed the opportunity to neet
with Sentencing Conmm ssion staff, and | appreciate their
wi | lingness to hear our concerns and work toward an
effective public corruption guideline.

At the outset, it should be clear the Justice
Depart nent supports the central conponents of the
proposed anmendnment to the public corruption sentencing
guidelines. M renmarks today, |'d like to just focus
briefly on those aspects in the proposed amendnents on
which there is currently nore than one proposal or option
under consi derati on.

First, whichever option is selected, the
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proposed anmendnents are going to increase the base

of fense | evels for corruption offenses, and we strongly
support that change. Public corruption is not sinply
another formof financial crinme. It constitutes an abuse
of government power and authority.

Where public corruption exists, it betrays the
public trust and erodes public confidence in our
government institutions in a way that financial crines do
not. These are serious crines that underm ne our
governnent processes, and it's inmportant that both
potential offenders and the public at |arge understand
that these crines will be net with stiff penalties.

I'd like to address two areas of concern
regardi ng the base offense levels. First, in the anmended
gui delines, we urge the comm ssion to use the sinplest
structure and the nost straightforward net hodol ogy
possi ble. We're concerned that a corruption guideline
that is either confusing or awkward will elicit a

negative reaction and detract from achieving the
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comm ssion's goal s.

We' ve reviewed a recent proposal which sets
forth alternative base offense levels for three different
cl asses of defendants. And we believe that the structure
of the resulting guideline and the interplay between the
base offense | evel and the specific offense
characteristics is unnecessarily confusing. W strongly
recommend that the comm ssion instead continue to use the
structure that's nost famliar to prosecutors, probation
officers, and judges. That is a single base offense
| evel, followed by a series of specific offense
characteristics, which may or nay not apply in the given
case.

The second area of concern regardi ng base
of fense | evel involves the two-|evel enhancenent for
cases involving nore than one bribe or extortion. It is
our understandi ng that the conm ssion is considering two
options for the base offense |levels. Option one would

retain the current two-|level enhancenment for nore than
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one bribe or extortion as a specific offense

characteristic. And option two would elim nate that

characteristic and fold the two-level increase into the

base offense | evel.

We support option one. We believe it is

appropriate to have a distinct mechanismin place for

prosecutors, probation officers, and judges to account

for those instances that involve nmore than one crim na

exchange.

Ret ai ni ng the two-1level increase as a specific

of fense characteristic will provide an appropri ate and

flexible

mechani smto achieve a fair and just result in

each case.

pr oposed

Moving on fromthe base offense level to the

specific offense characteristics, | note that

t he proposed anendnments provide higher offense | evels for

public officials who are corrupted than for the

i ndi vi dual s who corrupt them W support that change.

However ,

t he proposed commentary goes on to include a new

definition of public official that we see as unnecessary
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and potentially troubling.

Put sinply, all cases that are sentenced under
t hese guidelines are corruption cases. And we're not
aware of any corruption case in which the status of a
def endant as a public official or nonpublic official was
unclear to the court or to the parties at the tinme of
sent enci ng.

When corruption charges have been resol ved
through a jury verdict or a guilty plea, there's no
gquestion whi ch defendant was corrupted. As a result, we
do not believe that the courts will have any difficulty
in applying the enhancenent for public officials, and we
recommend agai nst including a specific definition.

We al so see a potential downside to including
this unnecessary definition. Corruption, as you know,
takes many forns, and we're concerned that a definition,
no matter how carefully formul ated based on what we know
now, will fail to include within its specific ternms sone

def endant who hol ds a uni que position of trust that we
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are unable to foresee today.

An exanple comes to mnd. |In the United States
v. Margiotta, the defendant was a party chairman in
Nassau County, New York, and in that position, he had
direct and substantial influence over governnent
deci si ons, although he held no official position. Based
upon his de facto authority, he was convicted of honest
services fraud.

That party chairman's position m ght not fall
within the paraneters of a particular definition of the
term "public official.” But there was no question that
Margi otta was a corruption case and no question that the
party chairman was the person who was corrupted. W
beli eve that defendant should receive a two-1|eve
enhancenent applicable to public officials.

G ven the nunber and the variety of state and
| ocal governnent systens in our country, there may be
ot her uni que positions like this that elude definition,

but that would warrant the application of the public
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of ficial enhancenment. For these reasons, we oppose
including a specific definition of the term "public
official."

Finally, the proposed anmendnents provide a new
enhancenent for corruption offenses that involve
permtting persons or cargo to enter the United States
unl awful |y and for offenses that involve providing
governnment identification docunents. These particul ar
forms of corruption may threaten the security of the
United States, and we agree that the sentences inposed in
t hese cases should reflect that serious risk.

We note that the conm ssion is considering two
different formulations of this enhancenent, and we
support the broader version of the enhancenents. Under
t hat broader formulation, the enhancenent will apply to
all defendants if the offense involved providing unlawf ul
entry into the United States or providing a governnent
identification docunment. It will not be limted to

def endants who personally provided the unlawful entry or
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governnment identification docunments.

As we see it, this new enhancenment w ||
increase--wi || address the seriousness of the risks that
are created by this particular form of corruption. That
is the enhancenent is designed to increase the offense
l evel for a certain type of offense and not sinply for a
particul ar type offender, such as a Border Patrol agent.

As a result, we recommend using the broader
| anguage in order to capture all participants in a joint
crimnal enterprise. The nore narrow formulation could
potentially lead to results that are not consistent with
our understandi ng of the purposes for this enhancenent.

For exanpl e, consider a case in which a broker
or mddle man collects payments frommultiple aliens and
provi des corrupt paynents to an adm nistrative government
enpl oyee who enters fraudul ent data into a conputer
systemthat's used by Border Patrol agents, inmmgration
officials, or an agency that provides driver's |icenses.

We believe that that broker and the adm nistrative
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enpl oyee have created risks to our security and shoul d
receive the two-Ilevel sentencing enhancenent.

Under the nore narrow formul ati on, however, they
woul d not receive the enhancenent because they did not
personal |y provide unlawful entry or an immgration or
identification documents. And wi thout this enhancenent,

t he offense | evel for these defendants woul d be precisely
the sanme as the offense | evel for defendants who engage
in a scheme that corrupts any other governnent function.
For these reasons, we recomend that the comm ssion adopt
the broader fornulation of this enhancenent.

|'"d be happy to answer any questions the
conm ssi oners may have.

JUDGE CASTILLO Let nme just use ny prerogative

to tell you | don't have any questions. | fully support
t he Departnment of Justice in this effort. | comend your
13 years in this arena. It's a difficult arena. | think
t hese offenses are different than financial crimes. It

goes to the very heart of our denocracy.
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My state had a primary election yesterday. It
was a waste of tinme for the voters to vote sonebody into
office if people are going to sell that office or
materially assist in the sale of that office.

So | commend your work, and |I'mgoing to turn
over presiding of this nmeeting to Vice Chair Steer, as |
handl e a phone call.

Thank you.

JUDGE STEER: Let nme turn to other
conmm ssioners, if you have any questions?

JUDGE HOROW TZ: Just a couple questions. On
the issue of the two levels for nore than one bri be,
whet her to fold it in or not fold it in. Having done a
nunmber of cases on the corruption side as a prosecutor,
one of the concerns | had is leaving that as a |litigated
i ssue--potentially litigated i ssue at a sentencing
hearing and also the notion that |'ve dealt with nmany
cases where there have been two, five, 10 bribes that are

far | ess serious than cases with one bri be.
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What's the justification for keeping that if you
agree that there are many cases where one bribe is far
nore severe than, say, two bribes or nore than two
bri bes?

MR. HULSER: | think one thing we try to do is
have sonme flexibility for the court in assessing the
def endant' s conduct and the relative seriousness of that
conduct. If it's one bribe and it involves an awful | ot
of nmoney, of course, we're going to have an enhancenent
that takes full account of that.

If it's a series of bribes, what we're | ooking
at is a case in which the person has repeatedly corrupted
their position. And if it is the sane person who
repeatedly takes a bribe of the mmjor nmagnitude that
you're describing, we think that's nore serious than the
person who just takes that serious bribe one tine.

So | think our viewis sinply that it provides a
mechani smthat the judges can use, prosecutors and

probation officers can use to effectively get at the
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seriousness in each individual case.

JUDGE HI NQJOSA: Have you given sonme thought
that the reason sonmebody may have taken it just once is
because they were arrested i mediately? And that if
sonmeone's got the propensity for having taken this one
bribe one tine, it probably neans they would have done it
nore than once?

MR. HULSER: Comm ssioner, if we have ever
caught sonmeone after the first time they took a bribe, |
woul d be m ghty surprised.

[ Laught er . ]

MR. HULSER: The way public corruption cases
wor k, often we have to investigate them using
predi cation, which neans there was sonme reason to go at
investigating this person in the first place. So | think
it would be the rare case in which we--

JUDGE HI NQJOSA: Well, you catch them at the
border on a regular basis. At the crossing, if soneone

takes a bribe one tine, it is not unusual for themto be
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caught that tine.

MR. HULSER: | think that's fair. And in those
cases, those people would not receive enhancenent for
nore than one. And I think we have to go with the
conduct that we have. We can't try to guess whether this
person who offered it would have offered it many tines or
whet her the person who received it and accepted it woul d
have done so many tinmes. W have to go with the conduct
we' ve got.

JUDGE STEER: Judge Sessions?

JUDGE SESSIONS: | was wondering whether, in
addition, you want sonme flexibility? 1In other words, if
you've sone difficulty in proof regards to the nunber of
bri bes, you could provide flexibility in variable.

But the reason | ask, | was going to raise a
guestion. | also agree strongly about public corruption,
al though in Vernont, we don't have--as in New Hanmpshire,
we don't have a whole |ot of public corruption. | don't

t hi nk we have any, or at least | don't think so.
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Why, by the way, is New Hanpshire upside down?
It's upside down.

[ Laught er. ]

JUDGE SESSIONS: My question is isn't there a
vi abl e argunent to be made, position to be taken that an
el ected official should be treated differently than a
person who is not an elected official or sonmebody, in
fact, who offers the bribe to an elected official? I
mean, isn't there a way in which we could actually
specifically delineate the base offense | evel or perhaps
do it by specific offense characteristic to treat them
differently?

Because what's interesting about this public
corruption statute is we're not tal king about quantities,
al t hough they're rel evant, obviously. W' re talKking
about the nature of the violation of public trust. And
obvi ously, a person who is an elected official is
involved in a nmuch nore serious violation of public trust

than a person who's not.
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MR. HULSER: Let ne address that based on ny

under st andi ng of what the proposed anmendnents w |l do.

It is ny understanding that an elected official, under

t he proposed anendnents, or a governnent official in a

hi gh-1evel decision-making or sensitive position al
recei ve a substantial enhancement and will have a m ni mum
of fense | evel of 18.

If you' ve got a situation where one defendant is
the elected official who was corrupted and the other
person is a defendant who corrupted that person, offered
t he noney, under the proposals, the elected official wll
have two additional points over and above the person who
corrupted them because they will receive an enhancenent
for being a public official to begin with.

So there is sone effort to address both of those
concerns, | think.

JUDGE HOROW TZ: In your subm ssion to us, the
departnment is proposing a base of 12, | gather? \Which,

of course, with a plea would nean potential probationary
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sent ence.

Is it the departnent's view that there are
certain bribery cases, public corruption cases that
warrant falling within the category B? Because | know
there's been a | ot of back and forth, particularly given
the comm ssion's prior work on the guidelines, which is a
hi gher base, to suggest otherwise. |'m curious about
t hat proposal

MR. HULSER: Sure. | think that the results we
achi eve through our proposal are ultimately the sanme in
al nost all cases because a defendant who is not a public
of ficial under what | think the conmm ssion is considering
will also be at a level 12 as a base. And we do think
the follow ng, that the series of enhancenents that are
avai l able, that will account for the dollar value, the
nunmber of bribes involved, the |Ievel of the person
i nvol ved, whether it involves threats to the national
security--all will enable the courts to achieve an

appropriate sentence that is--that will require prison
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There are bribe cases that we can envision where
arelatively lowlevel official would accept a cash
bri be, and a one tine instance, one that we know of. It
can be a small amount of cash. Sonebody could be offered
$50 for using their governnent credit card to buy
sonet hing. That offense, even under the governnent's
proposal, for the governnent official who m sused the
card woul d be at a 14 because there would be a 12, plus
t hey woul d get additional points for being a governnent
official. So they would be outside the probationary
range.

The person who offered that $50 m ght then be in
t he probationary range, and we think there are cases in
whi ch that woul d be appropriate.

JUDGE STEER: | had one question on a relatively
m nor issue, and that is your preference for no
definition of "public official” as to a definition. |If
the definition that our staff have proposed is fixed to

address the local party boss--it could be a state party
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boss, that sort of a situation--would you be okay with
having a definition?

The reason that | think it is inportant for the
process i s because these guidelines, like all guidelines,
start with a work-up by the probation officer. And a
poi nt of reference, | think, is helpful there, just as it
is helpful with respect to who is in a high-Ilevel or
sensitive position.

MR. HULSER: Sure. | think that two responses
to whet her the proposed definition and the change to it
to include the Margiotta situation. The problemis the
proposed definition that they' re working toward still
doesn't include Margiotta.

It's not about that person's party position and
sel ection of people for party nomnation. It's about
t hem having de facto authority, even though they don't
hold any official responsibility or government position.
So if they're going to try to capture that situation, |

woul d reconmend using the term"de facto authority.”
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But secondly, the problemis we're not really
just concerned about Margiotta. That's the one that
cones to mnd now. Under the bribe statutes, we can
charge soneone with interstate transportation and aid of
racketeering if they violate a local bribery statute in
one of our 50 states. We can charge themwith ITAR if
they use the mails or interstate facility to pronote that
crime.

The different states all have very different
formul ati ons of who would qualify has a defendant under
t hose | ocal bribe statutes, and Margiotta was one exanple
of that. There are many others, and there are many ot her
configurations of state governnents and | oca
governnments. Who has exactly what authority and whet her
they're on the governnment payroll or are an advisor. So
our viewis if you try to amend it to fix this hole,
there's going to be another one. W just don't know what
all of them are.

And the second thing | would say about this is
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this. |If you want to provi de sonme gui dance, perhaps the
sinplest thing to do is just sinply provide a statenent
that this termis to be interpreted broadly. W could
then cite to two of the cases that are out there that
address these kinds of issues.

One is the Supreme Court case Di xon, which
defines public official very broadly under Section 201,
and then maybe we could cite the Margiotta so that people
know we want to interpret this broadly, so that anybody
who hol ds any position of trust will get this enhancenent
rat her than going through a specific enuneration of the
factors.

JUDGE STEER: Appreciate your coments. Any
ot her questions for nmenmbers of this panel? |If not, we
will excuse the nenbers of this panel and ask that Jim
Fel man, Barry Boss, and Cathy Battistelli--Cathy here?

Al right. Jim you and Barry are listed first
on the program but you have the right to defer if you

woul d |ike.
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MR. FELMAN: We decided in advance that Cathy
really shoul d be--

JUDGE STEER: | thought you m ght.

MS. BATTI STELLI: They voted wi thout nmy know ng.
So they told ne majority rules.

MR. FELMAN: You nmay only get one vote.

JUDGE STEER: Cathy, the floor is yours.

MS. BATTI STELLI: 1'd like to thank the
conm ssioners for the opportunity to represent POAG at
this process and about having a chance to evaluate the
proposed anmendnents. POAG views our role in this process
not so nmuch as deciding public policy, but as the
| anguage that we're provided, is it sonething that we can
work with and understand and apply easily?

Very often, we're called upon in court, as nost
of you know, to help judges interpret the |anguage and
what does this mean? And that's how we view the
anmendnments. We've decided not to weigh in on a nunmber of

issues this tinme or in determ ning which base offense
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| evel s shoul d be appropriate because, in our view, that's
really a matter of policy that needs to be established by
the comm ssion. Rather, again, we'd like to | ook at

speci fic | anguage.

|'d like to focus some of ny comments on sone of
the issues you've heard so far today, and I'd like to
start with the immgration guideline. One of the issues
we had a very difficult tinme with that proposed anmendnent
is the issue of--for the enhancenent in the case
soneone's a fugitive from another country. That would be
al nost inpossible, 1'd say, for us to gather.

We have enough of a difficult time trying to
establish crimnal records fromother districts at tines,
especially in a tinely fashion. W do have access to
Interpol, and they are very cooperative with us. But
sonetimes we receive the information six nonths after the
person is sentenced. So we don't think we'd be able to
be of assistance to the court in establishing whether

that person is a fugitive from another country.
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Secondly, we had a concern why they were a
fugitive. Were they, you know, fleeing fromsone type of
religious prosecution or political issues, and should
that weigh in? We didn't think this was an issue that
had been appropriately addressed. And then there also
seens to be some inherent conflict in the guidelines in
t hat Chapter 4 you can't count a foreign crimnal
conviction, yet you'd use that issue, a nere warrant, to
gi ve an enhancenent in Chapter 2.

Lastly, we can't consider arrest warrants or
crimnal arrests for a defendant in determ ning crimna
hi story points or why should this person get another
enhancenent in the imm gration guideline.

| think there is a concern about the information
that's provided to us fromthe parties. One of the
suggesti ons was that whether the | anguage should track
the provisions found in 8 U . S.C. 1327, which is what we
woul d propose, and that way, it would be incumbent upon

the DOJ to provide that information at the tinme they
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charged the case.

It's very difficult for us to determ ne whet her
sonmeone canme into this country with the purpose or intent
to commt a drug trafficking crime or a crinme of
violence. And we just don't feel we'd have enough
information provided to us. Even if the Departnent of
Justice sonetines does have that information, it may
result in people being treated in a disparate manner

Finally, on--1 listened to the U. S. attorney
frommny district testified before in the AUSA on the
passport fraud cases, and just--this is not from POAG s
perspective, but nerely fromny mne. And | would just
like to note that being from New Hanpshire, |'ve seen
t hose 43 cases that have been prosecuted. And | would
note that nobst of those people were allowed out on PR
bail during the proceedi ngs before they pled guilty. And
the majority of them if not all, received sentences of
pr obati on.

That even with the option of where they m ght

M LLER REPORTING CO., |NC.
735 8th STREET, S.E
VWASHI NGTON, D.C.  20003- 2802
(202) 546- 6666



S]

have been falling into a O to 6 range, the governnment was
nore often than not recomendi ng the sentence of
probation. And again, that's just ny personal note after
listening to the other people.

JUDGE CASTILLO. So we don't have soft judges in
New Hanpshire, or what's going on?

MS. BATTI STELLI: Well, | don't know. You can
ask Judge Sessions about that. He's famliar with them

JUDGE CASTILLGO  Okay.

MS. BATTI STELLI: They--it's nost of the people
that |1've seen conme in on those passport fraud cases,
t here has been no indication that there is any connection
to terrorist activity. They're usually hard-working
i ndi vi dual s who have famlies in this country now, and
they are resulting in immgration deportati on proceedi ngs
after this conviction. And it's creating a hardship on
t hat .

And for the nost part, they're not even living

in our state. They're coming from New York and ot her
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districts, where, in sonme cases, that district has
decl i ned prosecution. But for a variety of reasons, our
district has gone forward with the prosecutions. But
again, that's not POAG s--1 want to make clear, that's
not POAG s perspective.

Wth regard to the mtigating role cap, 1'd |like
to indicate that as a group, we've tal ked about howit's
working so far. No one on the group has had any
application difficulties with howit's currently working,
and we were surprised to see a proposal.

And | ooking at the new proposal, we found sone
very specific language difficulties with the | anguage we
were presented. The first thing, it nmay seem very basic,
but it talks about, refers to the defendant's Chapter 2
of fense | evel. Now on POAG, |'d say we have sone
seasoned officers, which is not necessarily the case with
of ficers throughout the country. You have a | ot of
districts that have no training progranms in place for

br and- new probation officers or don't have the
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opportunity to attend the national training in Mam or
even circuit-w de training.

So we try to | ook at the | anguages. |If we're
havi ng probl ens understandi ng what is nmeant, what's the
i mpact going to be in the field? And there are--we
| ooked at that |anguage, we said, "Okay, is this based on
the base offense level? 1Is this based on after you've
gi ven ot her enhancenent s?"

So we were very confused at that. So we thought
t hat perhaps that | anguage needed to be cleared up if the
conmm ssion decides to go into this route.

We al so noted that currently sone defendants,
t hose specifically sentenced using 2D1.2, currently
receive the benefit of a mtigating role adjustnent,
whereas under this version they would not. W didn't
know i f that was the conm ssion's intent or not. There
are a nunber of guidelines that have a cross-reference
application going over to the 2D1 guideline. 1Is it the

comm ssion's intent to limt that, or would those
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i ndividuals still have the ability to receive a
m tigating role adjustnent?

So we request sone application | anguage on that
as to what the comnm ssion's intent is. And again, we've
asked for this several tinmes, and I know the conm ssion
likes to allow judges discretion on these issues, but it
woul d be very hel pful to have sone gui dance on what does
qualify for a mtigating role.

It's very, very difficult for us at tinmes making
t hat determ nati on, depending on what circuit we're in.
It's an issue that gets raised every tinme, and | think
for the group's perspective, the tinmes that we've seen
this mtigating role applied, usually the Departnent of
Justice has agreed to it. So we're not seeing a |ot of
cases where it's giving us protracted sentencing
hearings, which I think was our first concern when we saw
this adjustnment conme into play.

Wth regard to the child pornography guidelines,

we woul d highly recommend that you do away with the
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cross-references and consolidate these guidelines. And I
don't say that--1 can't say that strong enough. And |
say that even after we've conbined the 2B and the 2F

gui delines, and there may have been sone followup with

t hat conbi nati on and sonme effects that we hadn't
consi der ed.

But these hearings result in--these application
difficulties result in Iengthy hearings. And for those
of you that are judges and you have these cases, it cones
down to sonetines half an hour to an hour discussion in
court as to whether the intent was to cross over to the
receipt. Was it nerely possession? Should there be a
di fference? And so, for that reason, we woul d suggest
that you consolidate it.

Whenever possible, we agree with sinplifying the
guidelines. | know that's a tough job, and I know that's
been the commi ssion's intent for a nunmber of years to try
to nake it easier. But we strongly urge you to do that.

|"ve had a chance to review staff recomendati on
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for option three, which is sonething new and not
publ i shed for comment. And quite frankly, it mrrors
nost of POAG s discussion. W did have a concern with
option two in that | think the same issues would result
in trying to make deci sion-making authorities as to what
the difference is between possession and receipt.

The other issue for coment that we felt very
strongly about was that these should be offense-based
guidelines. It seened inconsistent to us that one
gui del i ne woul d be carved out to be defendant only
specific, whereas the rest of the book is based on
rel evant conduct. So we could not figure out what the
pur pose was, and |I'mnot sure if nmy friends up here at
the table m ght address that or not. But it just seens
i nconsi stent to us.

There's al so sonetinmes inconsistencies in the
gui delines thenselves if some of the specific offense
characteristics are offender based and sone are offense

based, and | think that could result in confusion to the
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regul ar probation officer in trying to nake those

determ nation each and every tinme. So in that respect,
we think as long as relevant conduct is still in play and
still in the book that these guidelines should be based
on rel evant conduct.

We do--had no problens with the proposed
definitions that were suggested. We find themvery, very
hel pful. There was a concern about the | ack of
instruction for counting the nunber of imges. That is
an issue that we would request sonme gui dance on. There
was also a concern that if you do conbine the possession
and the trafficking guidelines, where you receive an
enhancenent under the possession guideline for the nunmber
of itenms and then you al so receive another enhancenent
for the number of inages, whether that's perm ssible
doubl e counting or not.

In that respect, if the conm ssion decides it
is, we would just request an application note indicating

that it was perm ssible double counting, or if it's not,
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to tell us. But to give us sone guidance, and whether
that be in an application note or in sone of the
commentary in Appendix C, it would just be hel pful when
we get objections, because we will get objections on that
issue, is to have sone reference to point people to.

We do not think there is a problemw th the
enhancement for definitions for sadistic or masochistic
or depictions of violence. No one on the group has any
probl em appl yi ng that enhancenment. W do not recomend
t hat the conmm ssion adopt any | anguage for that. W find
that it's very easy to determ ne, especially based on the
case law, and we'd rather have the broad discretion in
t hat area.

The travel act guidelines we support. We think
there are a lot of issues with regard to travel act
cases, and having a separate, standal one guideline is
positive.

Wth regard to conditions for supervision and

probation, this is one area of policy where we thought we
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did have sonme area of expertise. And the group felt
unani mously at the first vote that it should be limted.
It should not be prohibited. W felt very strongly on

t hat .

And | think that's because those of us who are
dealing with these people find that a conputer today is
i ke having a TV set. Everyone's household has them and
it would be very hard for us to nmonitor if soneone has a
conputer in their home and their child' s using it for
homewor kK or what ever purposes, we have the technol ogy at
this point to nonitor conputer usage. And there are
sof tware products out there that allow us to do that.

That we felt that there are a | ot of reasons why
soneone has a legitimte need to have access to a
conputer despite their conviction. And rather, we would
prefer the | anguage it be of limted with the supervision
by the probation officer, which | believe sone case | aw
has supported that.

The hom ci de and assault guidelines we felt,
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quite frankly, are sone of the easier guidelines in the
book to use, just |like the robbery guidelines. So if it
ain't broke, don't fix it. W like the sinplification.

And the only other problemthat we potentially
saw was with the new guideline under use of a m nor and
that we would just request sonme direction as to how
groupi ng of these counts would inpact us. Right now
there is no instruction as to which grouping rule they
woul d fall under, or if you had nultiple counts of this
conduct because it seens |ike, you know, how would you
group it?

And just sone | anguage. Would you group it
under rule D? O would you group it--you don't have the
sane victimor schenme. There's no | anguage in there. So
whi chever way you decide on that, just some instruction
woul d be hel pful.

So I'd like to thank you for the opportunity to
address you, and I'll turn it over to ny conpatriots here

at the desk.
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MR. FELMAN: | guess |

think all of you all know that,

m going to go first.

mercifully, this wll

be

the last time you'll ever have to listen to Barry and I,

at least in our capacity as co-c
Practitioners Advisory G oup. S
appropriate to begin by thanking
putting up with us over however
now- - at | east four or so.

JUDGE CASTILLO  \Well,
this is going to be your last hu
it.

MR. FELMAN: | suspect

hairs of the
ol think we felt it
t he comm ssion for

many years it's been

we want to thank you.

| f

rrah, we can't believe

you'll m ss me about

a sore tooth. | guess we have sort of a feeling of a

combi nati on of "thanks for the nmenories" and Ri chard

Ni xon's "you won't have us to kick around anynore."

[ Laught er . ]

like

MR. FELMAN:. But having said that, and | regret

t hat - -

JUDGE CASTILLO  You're not going to start
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crying now, are you?

MR. FELMAN: No. | mght. | don't know. Let's
see how it goes at the end. And | regret that Judge
Mur phy is not here as well, as | would have--

JUDGE SESSI ONS: You know he came back after he
said that.

[ Laught er. ]

MR. FELMAN: Per haps sone foreshadow ng.
don't know.

VWell, in any event, |'mgoing to address the
public corruption anendnents, and | think Barry is going
to talk about mitigating role cap and aberrant behavi or.
And al t hough we'll be happy to do our best to try to
answers questions about the other proposed anmendments, in
light of our limted tine and you all have been sitting
here for a long tine now, we'll limt our comments to
those things, at least initially.

| selected the public corruption guideline for

comment because | think, at least in ny view, it
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exenplifies a nunmber of things that | would draw
observations about. First, | approached this

subj ect--particularly having heard Judge Castillo's
comments earlier and Judge Session's comments earlier,
and | can take a vibe as well as anybody else--with the
sense that |I'm peculiarly disadvantaged in even trying to
di scuss this issue because |I've never sentenced anybody.

| certainly have never witnessed the variety of
public corruption cases that the judges on the comm ssion
have, and so it may be that nmuch of what | say is just
sinply irrelevant and not of particular significance in
i ght of the depth of experience that you all bring to
this issue.

But as a process matter, it just does seemto
me, as an outside observer, that what we're doi ng today
or considering today is, again, and | think this sort of
paral l el s what has becone a trend, we're tal king about
i ncreasing penalties for a crinme. | read what was

publ i shed for comment. | haven't had access to anything
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el se, so | do not know whether there is sone data out
t here that backs this up.

Judge Castillo made reference to his study, but
| take that to be sort of a euphemismin the sense of
your anecdotal experience and di scussions.

JUDGE CASTILLO It's nore than that, but keep

goi ng.

MR. FELMAN: | take it it's not available for ne

to read?

JUDGE CASTILLO. We'll make all our data
avail able to you, as we generally do, Jim

MR. FELMAN: Okay. | guess | just--1 haven't
seen or maybe haven't taken the tinme to find what it is
t hat suggests that there is a need to increase these
penal ti es beyond just a general sense that it seens
appropriate. And that is just of concern to ne in a
sense of process. Because | think that history teaches
us that when we raise penalties, it is exceedingly

difficult to go back
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| was testifying before the ABA Justice Kennedy
Conmm ssi on not |long ago, and | was prepared to make the
statenment to themthat in the history of our nation, the
United States Congress has never once passed a bill to
reduce the penalty for a crine. | was corrected as
began to prepare that because, evidently, in 1970 or
t hereabouts, the mandatory m ni nuns for drug penalties
wer e repeal ed.

So they did that, and we can see how that all
wor ked out. But gosh, you know, when we- -

JUDGE O NEILL: The second Congress did as well

MR. FELMAN: The second did? | was not
aware--well, I'll have to get that from you

It is a matter of historical study necessary to
find exanpl es of our |egislative branch reducing the
penalties for a crime. And this comm ssion's efforts to
do so with crack cocaine are quite an illustration of how
difficult it is for this comm ssion, although this

conmmi ssi on has, on occasion, been able to make m nor
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adj ustnments, in sone cases significant ones, in a
downward direction. It's difficult, and I think you
appreci ate that now, given what you're | ooking at with
the mtigating role cap.

And so, before we take, just as an exanple
today, the public corruption guidelines and raise the
penalties, | think we want to make darned sure we're
doing the right thing because you may not be able to ever
go back. O it will be exceedingly difficult to go back
And so, if you're going to raise them obviously, we want
to be very careful about what we do and do it in a
careful way, and it leads me to nmy next observation about
process.

And this is where you'll really mss ne. But
you know, | sat here, and | listened to the Departnment of
Justice representative tal k about all the neetings that
he had with your staff. And | read in his Departnment of
Justice subm ssion about how over the | ast several

nmont hs, they worked so closely with the comm ssion about

M LLER REPORTING CO., |NC.
735 8th STREET, S.E
VWASHI NGTON, D.C.  20003- 2802
(202) 546- 6666



S]

t hese issues.

As co-chair of your Practitioners Advisory
Group, this would be nmy first opportunity to talk to you
about this issue. And evidently, I'mtalking about the
wrong draft because this fellow was tal king about options
A and B and what not. And it's a draft that's not
publ i shed for comment and | don't have. So | can't even
talk to you about it. And--

JUDGE CASTILLO  What he was tal king about were
t he Departnent of Justice's suggestions. They're not our
suggesti ons.

MR. FELMAN. Oh. Well, it does--nmaybe |I'm w ong
t hen because it seens to ne sonetinmes what happens is
that the staff noves past what gets published for coment
wi th other--

JUDGE CASTILLO It's not the staff noving, it's
t he Departnment of Justice proposing.

MR. FELMAN: Ckay.

JUDGE CASTI LLO We cannot control their
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proposal s. But you know, your point about process is
wel | taken. Keep going.

MR. FELMAN: Okay. In any event, the other
piece of it is that | have a concern that at tines the
gui delines are insufficiently connected to the federal
crimnal code against which they are witten. Wat you
are looking at today is the guideline, for exanple, that
governs 1346, which is the deprivation of the intangible
rights to honest services. And if you read 1346, it's
not even a crimnal provision. MWhat it is, is a
definition in the mail and wire fraud statutes and
per haps others that grew out of the MNally case.

And so, what you are, in my view, talking about
are cases that are really at the farthest reaches,
intellectually, of crimnal law. You're talking about
conduct that is alnpst a question of breaches of ethics
as opposed to crime. It's an intangible right to honest
services, and | think the courts have really struggl ed

with what that is and how far a reach that is as conpared
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to your good ol d-fashioned theft or fraud.

What we're proposing to do now, as | understand
it, is take the definition section and essentially say
that if you violate the mail fraud statute in a way that
relies on that definition, the penalty for that will be
hi gher. The base offense level for an intangi bl e harm
will now be two or three or four |evels higher than the
base offense | evel for actually causing a tangible harm

Now | realize there may be ot her adjustnents
that conme into play, but it just seenms to ne, as a
student of the federal crimnal code, that | just have a
difficult time defending the guidelines on an
intellectual matter. To say that somehow it should be a
hi gher base offense level if you don't cause a tangible
harmand it's just sort of sone ethereal sense of an
ethics breach than if you just steal the noney.

And that | eads ne to another point, which is the
what occasi onally happens is a di sconnect with other

gui delines. We have all of the guidelines now for
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econom c crinmes, and | already have experienced in ny
limted practice a disconnect between those guidelines
and the corruption guidelines, and | think it gets
exacer bated by these anmendnments. And | tried in ny
written subm ssion to give sone exanples of that.

I f you take the amendnents that you're talking
about doing, a lowIl|evel mnor official who accepts a
$10, 000 bribe will be sentenced one |evel higher than
that same | owlevel official who steals $120,000 fromthe
public fisk just because of the disparity between the
econom ¢ gui deline and what you're now tal ki ng about
doing with the public corruption guideline.

| had a case in which | represented a gentl eman
who ran a rehab clinic for pregnant wonen who were
addi cted to crack cocaine, and it was an inpatient
program and Medicare paid for that. 1In order to find
pregnant crack-addi cted indi gent wonen who were willing
to drop what they were doing and to participate in his

i npati ent program he bribed the |ocal health workers.
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He of fered them $250 for every pregnant crack-addicted
woman they could find to persuade themto drop what they
were doing and participate in his Medicare-funded
progr am

Now t here was no dispute that it was an
appropriate program that it was billed for correctly,
that it provided the services, that the services were
necessary, that the services weren't avail abl e cheaper
anywhere el se. But he was sentenced under 2Cl.1., the
of fense of bribery of a public official.

And by the time they got done cal cul ating the
benefit, the profits he made off of the contract, his
of fense | evel was four |evels higher than--he paid $5, 000
of bribes for the referral of 18 pregnant crack-addicted
wormen t hat he successfully treated, presumably. His
of fense | evel under the 2C guideline as it exists now,
wi t hout any amendment, was four |evels higher than if the
18 pregnant crack-addi cted wonmen did not exist, he had no

treat ment program what soever, and he just sat in his
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garage and submtted the bills conpletely bogusly and
stol e the noney.

And it woul d have been four levels Iower if he
had done that. That is a result that | can't defend as a
rational result under the sentencing guidelines.

| can understand frustration that there are
ot her types of public corruption cases governed by these
gui del i nes where the current penalty seens to be too | ow
I would urge you to | ook carefully at the variety of
ot her cases that are also covered by this guideline and
the fine |line between fraud or other econom c crines that
are governed by these guidelines and the ones that will
now be covered by the public corruption guidelines.

And there's already 6 or 7 versus 10 there. Now
we're tal king about making it a 6 or 7 versus 12 or maybe
even 14. And you're going to find sonme very difficult to
justify results if that is done.

The nultiple bribe issue--1 had nultiple bribes

in that case, and | renenber the judge | ooking at ne and
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saying, "I know | have to give you the plus two here. |
really don't understand why it's worse to get--to pay two
$5, 000 bri bes and one $20, 000 or one $10, 000 bri be.

Seens arbitrary to ne. | would get rid of it."

Of course, you know, predictably I would say
don't fold it into the base offense | evel, however, just
get rid of it. If you fold it in and make it count in
every case, then you are really exacerbating the problem
that | amtal ki ng about.

|"msure |I've way exceeded ny five mnutes. So
"Il turn it over to Barry.

MR. BOSS: That was conpletely contenpl ated, so
"1l keep ny remarks particularly short.

| also just want to thank the conm ssion for
really the courtesy and the attention that you' ve given
to Jimand me in this job. W really appreciate it. And
we' ve seen you, as we have, struggle with a |ot of these
issues. It's been a very active time on the comm ssion.

| can't say we're really happy about some of the
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t hi ngs that devel oped during our tenure, but we don't
feel personally responsible for it, though we do fully
accept responsibility.

| want to talk about two things very briefly,
because | know you' ve heard a | ot about the mtigating
role cap. We really think that this is one of the nost
i nportant issues that you're facing during this amendnment
cycle. And | think that a | ot of what Jim said about
process folds into the whole mtigating role issue.

It really seens just to be a proposal in search
of a problem rather than a problemthat has previously
exi sted where we're now | ooking for a solution. There is
no data that we can see that suggests there really is a
probl em here. | hear Conm ssioner Steer say, "Well,
| ook, we | ook at these enhancenents, and we | ook at how
when we increase there's this cunulative role of the
i ncreases and how di sproportionate that can nmake a
sentence. "

And certainly, we don't think you should not
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| ook at that when it cones to the mtigating role cap.
But the problemis we've got to do it in a way which
makes sense. This only canme into effect in 2002. W're
now | ess than two years into it, and there has not been
any of this data collected. There hasn't been the
opportunity to take a good objective look at it.

As Jim points out, the one thing we all knowis
the comm ssion did a very bold, difficult thing when it
adopted the mtigating role cap, and it really did
sonmet hi ng that was good and was necessary. |If it undoes
it now, it's not as though it's going to be easy to go
back to it. |It's always much easier, politically and
ot herwi se, to raise penalties, to roll back the
mtigating role cap. That can be done in the future.

But if the comm ssion prematurely takes the
mtigating role cap away or eviscerates it to sone
extent, we know from history how difficult it will be to
ever get back there. And so, | urge the comm ssion, it's

not the same as it is when we're tal king about increasing
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puni shments, which the comm ssion really does on a
regul ar basis every cycle. Wen it cones to decreasing,
before you revoke that authority, | really hope that
you'll have all of the data in front of you and make a
very reasoned consi dered decision because history teaches
us we don't often get to revisit that issue.

And particularly, with the mtigating role cap,
where we al ready have mandatory m ni nuns, where in our
experience as well as apparently the probation officers',
the mtigating role dowward adjustnent is only given in
cases 90 percent of the tine where the Departnent of
Justice consents to that. So they are, in |arge nmeasure,
hol ding the keys to that departure in any case.

We think in light of the PROTECT Act--and | know
one of the conm ssioners made that point, and |I didn't
catch who it was--it beconmes even nore necessary because
we' ve reduced further the ability to depart downward, to
recogni ze certain extraordinary circunstances and reduce

the discretion of judges in that regard. So these little
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avenues we have to recognize that |ess cul pable
def endants can get a | ower sentence are things which on
the defense side we very jealously guard. And we hope
that the comm ssion will be very, very careful before it
takes that limted authority away from the judiciary.

The second issue that | want to tal k about very
briefly is aberrant behavior, and I don't know to what
extent the conm ssion is really seriously considering
that. | think it's just an issue for comment. But
clearly, the comm ssion is concerned about the rol e of
crimnal history and to what extent we should be making
adjustnments to the crimnal history scores as opposed to
usi ng an aberrant behavi or departure, and that actually
is an issue that the practitioners share as one that's
i nport ant.

But we think the conm ssion should finish its
crimnal history study and make one uniform overarching
change, which recogni zes and hopefully inplenments the

mandat e of 994J, which suggests that for first tinme
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of fenders and nonviolent crimes, we should be trying to
get them alternatives to incarceration.

So with that, I will conclude nmy remarks. W
really appreciate the opportunity to again appear before
the comm ssion and hope that we can remain active in a
| ower | evel capacity with the PAG

JUDGE CASTILLO Let ne just on behalf of the
conmm ssion thank all three of you and tell you that your
testinmony is always taken very seriously, and during ny
tenure here, as well as the tenure of all comm ssioners
here, it has made a difference in our deliberations. And
I want you to know that.

And with that, we'll open it up for any
guestions. Judge Sessions?

JUDGE SESSIONS: Well, Jim | really have
appreci ated your contribution for years. |It's not that
you' ve--that we've necessarily agreed on everything.
It's that you challenge us in sone inportant ways. And

al so you provide, you know, a different insight, and
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that's incredibly val uabl e.

And as is your pattern, you' ve done it again,
and in two particular ways. And the first is, | think,
wel | taken. The staff has a very close rel ationship,
consults on a regular basis with the Departnment of
Justice. There's no question about that. And there's a
nunmber of very valid reasons, and that should not be
[imted any way. The Departnent of Justice oftentines
has all of--has a lot of information which is
extraordinarily hel pful.

VWhat you're suggesting is that there should be
nore direct efforts on the early stages with staff--staff
to staff or staff to the defense system whether it's
federal defenders or crininal defense |awers--to talk.

MR. FELMAN: | woul d hearken the exanple of the
noney | aunderi ng anendnent, and | think Paul Adagi o and
Courtney Simmons were involved in that. And what we did
there is we had a series of neetings over at the

departnment, where Barry and | would neet with the
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Departnment of Justice folks and with the conm ssion staff
on a very early level, before pen got put to paper or at
that tine.

And | think that if you talk to the departnent
fol ks who were involved at that tinme, Jonathan Ri bl uski,
I think sat in on some of those neetings. It was back
when Larry Kirkpatrick was the ex-officio. But there
were other folks fromthe crimnal division. | think
they'll tell you that they were productive sessions, at
| east fromthe standpoi nt of understandi ng where each
ot her was com ng from

And what we did is we tal ked about, just in
broad ternms, what's the right structure for a guideline.
And then when we got to decisions that were really policy
guestions for the comm ssion |ike what should the offense
| evel be, we would just bracket those. And we ended up
com ng up with a reasonably consensus draft to send to
the comm ssion with brackets, and the conm ssion then

held a neeting with the departnment and with us, and we
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t al ked about the brackets. And then the comm ssion went
with the departnment on each issue in the brackets.

[ Laught er. ]

MR. FELMAN: But we felt so nuch better about
the process. And | would just comend that as a nodel in
appropriate circunstances. | nean, the staff's tinme is
obviously limted at sonme point, and they get tired of
tal king to us, too.

JUDGE SESSIONS: My followup question is, do
you see a dimnishnment of that? Do you see the staff
maki ng | ess of an effort to reach out to the crimna
def ense bar?

MR. FELMAN: | think the staff legitimtely has
a concern that they don't want to get in front of you
all, and they also don't--and comruni cate sonmething to us
that before they really know what you all are thinking.
And | think they also feel unconfortable about rel easing
things to us that are not public.

And | think that if you all really want to | ook

M LLER REPORTING CO., |NC.
735 8th STREET, S.E
VWASHI NGTON, D.C.  20003- 2802
(202) 546- 6666



S]

at this issue, | think that you need to talk with staff a
little bit nore closely about getting themto feel
confortable that they're not getting in trouble.

Because, obviously, they work for you, and they don't

want to do anything that that they're concerned that you
all will not appreciate.

So | think that if you want to see staff
interact nmore with the defense community, | think they'd
be happy to. | think they'd want to hear that from you
all that you all want to see that happen nore. And
obvi ously, we'd be happy to see that.

JUDGE SESSI ONS: The second thing that you're
chal l enging us on is obviously public corruption. And it
is true that | made a statenment. Obviously, Ruben nmade a
statenment. You probably are surprised that he and | made
a statenent of that particular type.

MR. FELMAN: |'ve heard you all both say that
before, and I knew that. | wasn't surprised.

JUDGE SESSIONS: Been fairly consistent. And
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the idea, of course, is that--well, we can debate this.
I shouldn't--1 should ask this in the formof a question,
right?

| mean, as opposed to increnmental punishnment in
regard to drug quantity or dollar amounts, public
corruption goes right to the heart of the system It is
unto itself an extraordinarily serious offense because it
under m nes the whol e system of governnment that we have.
And doesn't that suggest that that kind of offense unto
itself should be treated differently, irrespective of
whet her a large dollar amount is involved or is not?

MR. FELMAN:. Absolutely. And | think
particul arly where you have a high-1evel public official
who has sone sort of a sensitive position or elected
position, and | have no problemintellectually defending
the current--what is currently a plus eight for that sort
of person. And | always felt |like that was there to
address just that issue particularly.

Part of it is that these statutes do apply to a
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tal ki ng about gratuities. And those are m sdeneanors, by
and | arge, which by definition do not involve a quid pro
quo.

And | think there's an exanple in the
departnment's materials of sonmebody on a city counci
who's casting a vote to award a contract for a conpany
that he actually has a financial stake in. And it just
begs sort of the question of whether or not--that could
run the whole ganut. That same conduct could be pretty
egregious if this is a conpany that had no business
getting that contract and that person went and | obbi ed
the other city council menbers and got themto get that
contract, and the contract didn't turn out very well.

It could also be, on the other side of the
spectrum a contract fully deserving of being awarded,
t hat woul d have been awarded anyway, that this guy's vote
was just not causally connected to what took place, and

it was essentially an oversight on his part not to
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abstain fromthat vote.

And so, what | find in ny utterly limted
experience, and that's why | began by saying you all have
seen so many nore of these kind of cases and have a
vastly superior vantage point to make this call, but just
in the smattering of cases that | have seen, the
sentences where you're tal king about a real underm ning
of public confidence had been pretty stiff.

And what |'m suggesting is that there are other
ki nds of conduct that don't necessarily really differ
that nuch fromthe economc arena. And in those kinds of
cases, | think that we want to try to at |east have it in
the same ball park as an outright theft. | nmean, it would
certainly underm ne ny confidence in a public official if
I knew he was lining his pockets by stealing out of the
treasury. But that's not under these guidelines, that's
under the theft guideline.

JUDGE SESSIONS: And finally, the third point

t hat you've challenged us on, it seens to ne, is the
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sense that we're continuing to increase penalties in a
system which is generally perceived to be quite severe.
And | think it is inportant to recognize that we are
continuing to increase penalties.

But in defense of the comm ssion, at |east from
this perspective on the commssion, | think you're not
exactly right when you suggest that penalties are not
l[imted or restricted in sonme significant way. W heard
fromjudges directly and in a strong way and al so from
the crimnal defense bar. M nor drug defendants who play
m nor roles, that's where they feel the worst when they
i npose sentences, and we responded to that, | think,
totally appropriately.

So those of us who are, you know, quite di smayed
sonetinmes to see the continuing flood of increased
penalties take sone heart in those small, little
victories that occasionally come our way. That's not a
guestion. That's just--

MR. FELMAN:. May your courage in that regard be
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rewar ded and conti nued.

JUDGE O NEILL: I'"msorry. |I'msurprised that
you didn't say sonething about the fact that we were
| ooking at the public corruption cases and the public
corruption base offense |evels, conparing
that--especially considering the fact that | think a
nunmber of conm ssioners feel |ike those are particularly
i nportant crinmes and particularly serious crines, and
conparing those to sone of the drug offenses, which
certainly at |east sonme of us would suggest perhaps
aren't as serious as fundanental public corruption cases,
especially when you're dealing with el ected or appointed
of ficials.

MR. FELMAN: |If | thought there was a
possibility that argument would lead to you all reducing
the penalties for drug crines, well--

JUDGE CASTILLG  Conmi ssioner Horowitz?

JUDGE HOROW TZ: Briefly, for Ms. Battistelli,

since I"'mfairly new now on the comm ssion, one of the
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t hi ngs, picking up on your sinplification point--I

enj oyed neeting with POAG when they were here a nonth or
two ago. One of the things I'd certainly be interested
in for the next cycle are those guidelines that POAG

t hi nks are nost in need of sinplification.

What are the guidelines that probation officers
are having the nost difficult time with and courts are
having the nost difficult time with?

MS. BATTI STELLI: Accessory after the fact is
one. The circular logic you get into when you start
applying the cross-references. But |I'm sure we could put
together a list.

JUDGE HOROW TZ: And that's what | think would
be hel pful because | think in terns of a starting point,
certainly your organi zation and your officers are
probably as best positioned as anybody to tell us what
are the handful of guidelines that need sinmplifying.

MS. BATTI STELLI: W'd be glad to do that.

JUDGE CASTILLO  Any ot her questions, coments?
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JUDGE O NEI LL: Yes.

JUDGE CASTILLO  Conmi ssioner O Neill?

JUDGE O NEILL: Ms. Battistelli, we're probably
all feeling challenged at this point, but nmy one other
guestion. One thing |I've noticed as |'ve sort of
i mersed nyself in trying to understand disparity,
geographic disparity. One of the things that I've really
sort of noticed is that it seenms that, district to
district, the way in which the probation officers
actually conduct the interviews and conduct the reports,
there seens to be a fair amount of variety in terns of
whet her or not people do sort of a fromthe ground up
i nvestigation or |argely accept, you know, what the
prosecutors are proffering.

And |'ve often wondered as a principal neans of
conbating untoward disparity in the guidelines and in the
whol e sentenci ng process whet her or not there's been any
sort of much thought or much consideration given to

uni fying and making fairly standardi zed t hroughout the
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country the way in which probation officers conduct the
i nterviews and conduct the reports?
MS. BATTI STELLI: And that is an issue for us.
And unfortunately, due to current budget situations and
staffing issues, | think we're going to see a trend
toward possibly nmore governnment versions in the
pre-sentence report. There are a nunber of districts
that the officers don't wite the offense conduct. The
governnent submts it.
JUDGE O NEILL: And that's got to--the defense
bar has got to be concerned about that, and | would
i magi ne the judges would be concerned about it as well.
MS. BATTI STELLI: As are the probation officers.
JUDGE O NEILL: The different districts are
doing different things, it strikes ne that's problenmatic.
MS. BATTI STELLI: It is.
JUDGE STEER: But could I just interject on
this? It's not--isn't it not the case that you have a

nati onal pre-sentence report howto-do nmanual ?
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MS. BATTI STELLI: Yes. W have a nodel. Yes.

JUDGE STEER: It has recently been revised. It
is not the fault of a |lack of standards. What it is,
with all due respect, it is the judges in the various
districts who insist on doing it differently and the
culture of the district, by and |arge.

But bottom|line, the probation officers have to
work for the judges. And it's because the judges, you
know, as we're finding out on everything from
subm ssion--insist on doing things differently and not in
departing fromthis that you can't have that degree of
uniformty that | agree with you. It would, | think,
address sonme of these disparity concerns.

MS. BATTI STELLI: The 107 highly recommends t hat
probation officers do an independent investigation and
not rely on facts fromthe governnent, but include al
information frominvestigative reports to defense
statements. But in a number of districts, defendants

don't speak to us about the offense anynore. The defense
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attorneys advise them not to.

JUDGE HI NOJOSA: But that's not a direction from
the judges, is it?

MS. BATTI STELLI : No.

JUDGE HI NQJOSA: In fact, do you know of any
district where the judges have said don't follow the 107
f ramewor k?

MS. BATTI STELLI: | believe Rhode Island. And
the only reason | say that is because there was a new
chief that was appointed in Rhode |Island, and that's part
of my circuit, probably about four or five years ago.

And Rhode Island al ways had the standard practice of
i ncorporating the governnent version

And the chief that was hired came from| believe
it was the Tanpa district, and he went to the chief judge
and said he thought their officer should be doing an
i ndependent version. And the chief judge at the tine
said, no, he liked it the way it was being done.

JUDGE STEER: And then there's Col orado.
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There's Northern District of Florida. There's, you know,
M ssouri. You know, just to nanme a few. But | didn't
say just judges. | said the culture of the district
because | do agree sonetines, you know, that is what
control s--

MS. BATTI STELLI: And it's also an issue when
there's binding stipulations and the information we
receive, and whether, just as a policy issue, does the
probation officer in preparing the report do an
i ndependent cal cul ati on versus our findings, or does a
probati on officer prepare the report in support of the
bi ndi ng stipulation? And that can vary district to
di strict.

JUDGE O NEILL: Well, I"'mglad at 10 m nutes
after 4:00 we've opened up a new can of worms.

[ Laught er . ]

JUDGE STEER: Such an interesting one, though.

JUDGE CASTILLO Let ne just say that Vice Chair

Steer seens to be pretty famliar with this. In four and
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a half years serving on the comm ssion, this is the first
I've heard that any chief judges anywhere in the country
are not follow ng what | think is the ideal practice of
relying on a neutral officer as opposed to relying on the
U.S. attorneys.

And |, for one, and | think |I can get conm ssion
support on this, would be willing to talk to any chief
j udge about why they would be departing fromthis
nati onal preferred practice. And of course, any chief
judge will be free to tell me to pound sand. And |I'm
used to that kind of treatnent.

[ Laught er . ]

MS. BATTI STELLI: | think it's a matter of

practice fromthe chief probation officer in some

districts and time constraints. [f, like in the District
of Boston, | think they have 35 days fromthe initial
to--

JUDGE CASTILLO  Right.

MS. BATTI STELLI: And within 35 days, given
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their workload, that they don't necessarily have a chance
to wite a conpletely independent version. So they nmay
use nost of the governnment version and then | ook through
reports and see what else is there that can be added.

And unfortunately, | think there are many of us
who are concerned, and this was an issue that we were
going to raise at the Mam training session for POAG s
group is this issue. Since we obviously will be doing
nmore reports with | ess officers being hired, how can we
come out with the same work product, the sane quality
product that the judges expect of us w thout
shortchangi ng the process?

JUDGE CASTILLO  Well, | urge you to identify
the problematic districts. Bring it to our attention,
and we will take whatever action we think is appropriate.

MS. BATTI STELLI: Actually, the AO may have sone
of that research because | know they go out and do audits
on a regular basis, and that's usually because they do

not support that. So they may already have the districts
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t hat are doing that.

JUDGE O NEILL: Even if it's budget related as
wel | because that's inportant to know as well. If there
aren't sufficient resources within the district to
provide for the nodel, that's inportant for us to
under stand as wel | .

JUDGE CASTILLO  Any ot her questions, coments,
Pandora' s boxes to open?

JUDGE O NEILL: Well, I had one other--

JUDGE SESSIONS: Just in regard to the
pre-sentence reports. How about in the early disposition
states or areas? Are you devel oping techni ques to
expedite the process?

MS. BATTI STELLI: | think some districts are
going to a sort of a conpromse. It's a joint version of
facts signed off on by the government and the defense
attorney as this is the version that will be included,
covering all the guideline issues. And |I'mnot sure what

sonme of the--1 know in sone districts they do have that
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expedited process, but it's pretty nuch bare bones, |

t hi nk. Maybe Judge Hi nojosa can answer that?

JUDGE HI NQJCSA: We don't have it, but it is in

some of the districts on the border. Just a quicker
ver si on.

MS. BATTI STELLI: There's no verifications?

JUDGE HINQJOSA: It's alnmost like a pretrial
services report.

MS. BATTI STELLI : Ri ght . It's--

JUDGE HINQJOSA: It's an expanded pretri al
service- -

MS. BATTI STELLI: And sonetinmes the crim nal

records adjust the cap.

JUDGE HI NQJOSA: That is just my understandi ng.

MS. BATTISTELLI: Right. It's pretty nuch
pretrial services report for part C, sonetinmes a joint
stipul ated version of facts for part A if--you know,
there's usually sonme requirenent, | think, that the

def endant have mnimal crimnal history or no crimna
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hi story.

And for the nost part, nothing's verified. It's
just turn it around very quickly. [|'m not sure what
changes have been nade since the departure | anguage has
been added.

JUDGE HI NQJOSA: Although I suspect with the
national fast track program there may be an effort to
make this nore of a national way to handle this rather
t han i ndependent, each district handling it differently.
That's just a suspicion on ny part.

JUDGE CASTILLG  Well, let ne end this
proceeding in particular by addressing Jim |'mglad you
brought up the noney | aundering exanple. Because a | ot
of people, nmy four and a half years on the conm ssion,
just conme to me and say, "lIs that all you do is go to
D.C. and raise penalties?"

And | think to say that is such a disservice to
t he working men and wonen of this conm ssion, aside from

the comm ssioners. | hope that when you return to Tanpa,
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you realize that you've had really significant victories
which are difficult in this tinme and era that we're in.
And I'd venture to say, to go to a softer note, that your
Wi nni ng percentage m ght be higher than sone of Chicago's
wi nter--and | enphasize winter--sports teans.

[ Laught er. ]

JUDGE CASTILLO We'll end for today. Thank
you.

[ Wher eupon, at 4:12 p.m, the hearing was

adj our ned. ]
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