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AN UPDATE ON ADMINISTRATION ACTION TO
REDUCE UNNECESSARY REGULATORY BUR-
DENS ON AMERICA’S SMALL MANUFACTUR-
ERS

THURSDAY, JULY 13, 2006

HOUSE OF REPRESENTATIVES
SUBCOMMITTEE ON REGULATORY REFORM OVERSIGHT
COMMITTEE ON SMALL BUSINESS
Washington, DC

The Subcommittee met, pursuant to call, at 10:00 a.m., in Room
2360 Rayburn House Office Building, Hon. W. Todd Akin [Chair-
man of the Subcommittee] presiding.

Present: Representatives Akin, Bordallo, Christensen, Gohmert,
Kelly, Sodrel.

Chairman AKIN. The hearing will come to order. The best way
to keep us on time is to start on time, and so we are at least fairly
close to that.

Good morning, and welcome to today’s hearing entitled, “An Up-
date on Administration Action to Reduce Unnecessary Regulatory
Burdens on America’s small manufacturers.”

I want to especially thank the witnesses who have taken time
out of their busy day to participate in this important hearing.

The well-being of U.S. manufacturers is a vital concern to this
Subcommittee and to Congress as a whole. America’s manufac-
turing base constitutes, roughly, 12 percent of the gross domestic
product to the United States economy, which has slowly decreased
in recent years. About 95 percent of all U.S. manufacturers are
small or medium-size enterprises. Small U.S. manufacturers in
particular have faced fierce global competition in recent years.
Much of this competition comes from countries that have minimal
to no regulatory compliance cost.

The Administration has recognized that by reducing unnecessary
regulatory burden. It also bolsters the strategic competitive posi-
tion of small U.S. manufacturers in the global marketplace. This
has been exemplified through the solicitation of public nominations
for regulatory reform by the Office of Management and Budget,
OMB, in 2004. These nominations emphasized easing the regu-
latory burden on small and medium enterprises in the manufac-
turing sector.

The independent Office of Advocacy at the Small Business Ad-
ministration and the manufacturing industrial industry answered
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by delivering 189 nominations to the Federal Government for the
reduction of unnecessary regulation through rule making.

Ultimately, of the 189, 76 nominations were selected to reform
unnecessary regulatory burden in collaboration with the appro-
priate Federal agencies.

On April 28, 2005, this Subcommittee held a hearing entitled,
“The Administration’s Program to Reduce Unnecessary Regulatory
Burden on Manufacturers: A Promise to be Kept?” At that hearing,
we heard testimony regarding the Administration’s time line and
commitment to reform the 76 burdensome regulations.

Nearly 15 months have passed since we last addressed this im-
portant issue, and this Subcommittee seeks an update regarding
the progress the Administration has made on these important re-
forms. We also hope to learn how the Administration’s regulatory
¥eview process has benefitted by engaging in this collaborative ef-
ort.

I look forward to learning more about how these regulatory re-
form initiatives are progressing and what more we can do to aid
our Nation’s manufacturers.

I now yield to the Gentlelady from Guam, a lady who also hosted
a wonderful party last night, Madame Bordallo.

4 [Chairman Akin’s opening statement may be found in the appen-
ix.]

Ms. BORDALLO. Thank you, Mr. Chairman, but sad to say we
missed you, so we’ll have another one next year. He’s talking about
the 62nd anniversary of our liberation, and we had one here last
evening.

Mr. Chairman, thank you for calling this meeting, and I'd like
to extend a warm welcome to our witnesses who are here this
morning. This is, indeed, an important topic, and one that could
have positive impact upon many of America’s small businesses.

I think the committee was pleased that the Office of Information
and Regulatory Affairs, the OIRA, solicited recommendations to up-
date and modify outdated or overly burdensome regulations. The
committee’s suggestion that such a review be made was seconded
by industry groups.

I am concerned, however, about the apparent slow progress made
to date on this matter, and I am particularly concerned that the
Administration has, perhaps, not committed all of the resources
and political will necessary to complete the work.

Small businesses expressed this concern to the committee last
year. They said they were concerned that OIRA and others lacked
sufficient funding to thoroughly review new regulations. This
would lead me to believe that the office also does not have the re-
sources to review burdensome longstanding ones. More needs to be
done to help small businesses with the Federal regulatory and pa-
perwork burden. This is a message that is often delivered to this
committee, every small business witness, and every major associa-
tion that has testified, has put regulatory burden at or near the top
of their priority list during the half a dozen hearings that we have
held on this particular issue.

I am concerned that the regulatory burden shouldered by Amer-
ica’s approximately 23 million hard working small businesses has
increased each year, and this fact would seem to run counter to the
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assurances that this committee was provided that some of these
burdens would be eased.

There is no doubt that Federal red tape impacts national com-
petitiveness. Federal agencies must be held accountable for this, in-
cluding being required to undergo a regular review of the regula-
tions. This should be done to ensure that the regulations are appro-
priate and reflect the pressures of modern business.

I represent Guam. We are neighbors to some of the world’s most
dynamic and competitive economies, China, Singapore, South
Korea, Australia, Japan and India, just to name a few. Small busi-
nesses on Guam need to be efficient in order to succeed in the Asia
Pacific Region.

Reducing the regulatory burdens on business, including reducing
paperwork requirements, in an important element for improving
America business efficiency and competitiveness in the world econ-
omy.

It is this committee’s responsibility to ensure that this task is
completed, but we cannot afford to sacrifice our high standards.
The committee has been careful in the past to ensure that impor-
tant safeguards are dismantled. Together we must find intelligent
ways to protect health and safety, while promoting fair competi-
tion.

Again, Mr. Chairman, thank you very much for calling this hear-
ing this morning, and I look forward to the witnesses’ testimony.

Chairman AKIN. Thank you very much for those great comments.

What we are going to do is, we are going to watch the clock a
little bit closely here. Those of you who are first timers, there’s a
little set of lights there in front of you, and when it turns red that’s
when your five minutes are up. And, what we’ll try and do is to
run across all of the witnesses first, let each of you make a five-
minute statement, and then we’ll come over to some questions.

And, my recommendation is that if you have some notes, which
I would hope that you may, if you'd like to submit them for the
record you can do that, and then just tell us the things that you
think are most important that we need to know and that facilitates
things moving along pretty rapidly, and then we’ll come back with
some questions. So, I'm just going to run right across.

Chairman AKIN. Our first witness is Steve Aitken. You are the
Acting Director of the Office of Information and Regulatory Affairs,
Office of Management and Budget. You haven’t come too far, from
Washington, D.C., and, Steve, I understand that at least on a tem-
porary basis this project—or these series of projects are pretty
much your area of responsibility.

If you would proceed, you have five minutes. Thank you, Steve.

STATEMENT OF STEVE AITKEN, THE OFFICE OF INFORMA-
TION AND REGULATORY AFFAIRS, OFFICE OF MANAGEMENT
AND BUDGET

Mr. AITKEN. I will speak briefly from my oral statement.

Chairman Akin, Representative Member Bordallo, and distin-
guished Members of the Subcommittee—

Chairman AKIN. Steve, could you just do me a favor, pull that
mic a little closer to you. You've got to kind of get into these things
to get good volume for people in back. Thank you.
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Mr. AITKEN. Chairman Aitken, Ranking Member Bordallo, and
distinguished Members of this Subcommittee, I am Steven D.
Aitken, Acting Administrator of the Office of Information and Reg-
ulatory Affairs, OIRA, an office within the Office of Management
and Budget.

Thank you for inviting me to this hearing, and for giving me the
opportunity to testify today on the status of the 76 manufacturing
reform nominations that OIRA and the agency selected in March
of last year.

This is my first opportunity to testify before the Subcommittee.
By way of background, I have worked at OMB for 17 years. Up
until the beginning of last month I have been in the OMB Coun-
sel’s Office, most recently serving as Deputy General Counsel. In
early June, I began my service as OIRA’s Acting Administrator.

Two of OIRA’s key roles are to work with the agencies in their
development of new regulations and to stimulate the modernization
of existing rules. One tool that OIRA uses to improve existing rules
is our call for public reform nominations pursuant to what is com-
monly referred to as the Regulatory Right To Know Act.

Under this Act, OIRA has initiated three public nomination proc-
esses to undertake reform of existing regulations. The first two
nomination processes were in 2001 and 2002. OIRA’s most recent
request for public nominations was in February of 2002, in connec-
tion with the government-wide effort to reform regulation of the
U.S. manufacturing sector, which continues to be one of the most
heavily regulated sectors of our economy.

OIRA asked the public to suggest specific reforms to regulations,
guidance documents, or paperwork requirements, that the com-
menters believed would improve manufacturing regulation. OIRA
also mentioned it was particularly interested in reforms that ad-
dressed burdens on small and medium-sized manufacturers, where
burdens tend to be relatively large. Finally, OIRA suggested that
commenters consider the extent to which a benefit cost case can be
made for the reform.

In response to the request for public input, OIRA received 189
reform nominations. OIRA evaluated the nominations along with
the relevant Federal agencies, including SBA’s Office of Advocacy
and the Commerce Department’s Office of the Assistant Secretary
for Manufacturing and Services.

As a result of this process, in March of last year OIRA issued a
report on regulatory reform of the United States manufacturing
sector. In that report, Federal agencies and OMB determined that
76 of the 189 nominations had potential merit, and justified further
action.

The March, 2005 report also identified milestones and deadlines.
Milestones ranged from an agency performing a priority review and
reporting to OMB, in order to determine appropriate next steps to
an agency issuing modernized regulations.

Late last year, OIRA reported on the status of each of the reform
nominations as of the end of Fiscal Year 2005. This update was
provided in OIRA’s 2005 report to Congress on the cost and bene-
fits of Federal regulations.

During Fiscal Year 2006, agencies have continued to make
progress on the reform nominations. According to the most recent
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information that OIRA has received, which is preliminary, the
agencies have now completed 36 of the 76 reform items. OIRA will
continue to work with the agencies to verify and update the status
of the 76 reforms in preparation for our 2006 report to Congress,
in which we will provide the status of the reform nominations as
of September 30th of this year.

Several of the reforms which have already been completed suc-
cessfully improved existing regulations, in that the reforms in-
creased the net benefits of regulation while maintaining important
environmental, health and safety protections.

I would like to briefly mention three examples. Last October,
EPA issued a final rule that streamlines the monitoring and over-
sight requirements for industrial facilities that discharge into
wastewater treatment plants. This rule is expected to reduce bur-
1(’llen on discharges and treatment plant operators by about 240,000

ours.

Last December, EPA issued a final rule that permanently ex-
empts certain categories of “non-major” industrial sources that are
subject to national emissions standards, perhaps, such as air pol-
lutants, the NESHAPs, and the requirement to obtain an operating
permit under Title 5 of the Clean Air Act. EPA estimates that this
rule will provide regulatory relief for over 38,000 sources, many of
which are small entities.

And, this past April EPA issued a final rule that streamlines the
requirements under the Resource Conservation and Recovery Act
for certain RCRA facilities. Overall, this rule is expected to reduce
compliance costs by $2 to $3 million annually.

OIRA remains dedicated to the continued implementation and
appropriate completion of these reform initiatives. To that end,
OIRA will continue to oversee the reform process to make sure that
agencies make further sustained process on the remaining reforms
that have not already been completed.

Under the timetable that was set forth in OIRA’s report from
March of last year, in which the 76 reforms were announced, the
agencies are to complete their actions on all 76 reforms by the end
of 2008.

Thank you very much for the opportunity to participate today in
this important hearing. I would be happy to answer any questions
that you may have.

[Mr. Aitken’s testimony may be found in the appendix.]

Chairman AKIN. Thank you very much, Steve.

You brought it in on time and under budget, so you are certainly
starting things off well.

Chairman AKIN. Our next witness is Richard Otis, Deputy Asso-
ciate Administrator, Policy Economics and Innovation, the EPA,
Washington, D.C.

Richard.

STATEMENT OR RICHARD OTIS, POLICY ECONOMICS AND
INNOVATION, ENVIRONMENTAL PROTECTION AGENCY

Mr. Ot1is. Mr. Chairman, Members of the Subcommittee, thank
you very much for the opportunity to appear this morning, and I
will try to maintain that track record of staying under five min-
utes.
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My primary purpose this morning is to discuss the EPA’s regu-
latory initiatives included in OMB’s 2005 report, “Regulatory Re-
form in the United States,” and I believe the Subcommittee, or I
should hope the Subcommittee, will be pleased to hear that we
have made significant progress in meeting our commitments.

In nominating our Administrator, Steve Johnson, President Bush
challenged him to accelerate the pace of our Nation’s environ-
mental progress, while maintaining our economic competitiveness.
This is a clear recognition by the President of two very important
points.

First, it recognizes that as individuals and as a Nation we share
a strong belief in our responsibility to ensure our children will in-
herit a healthier, safer world. It is a core American value I believe
we all share, and so does the President.

Second, it recognizes that as a Nation, and as you indicated ear-
lier, we face significant global economic challenges and opportuni-
ties. At EPA, we are acutely aware of both points, and join the
President in seeking to ensure our children inherit a safer,
healthier and more economically vibrant future, and to achieve
that goal we understand we must continuously look for opportuni-
ties to improve our regulations, and through such efforts as a man-
ufacturing initiative.

And, in that regard, we have completed more than half of the
commitments that are identified in the March, 2005 report, and are
getting close to completing our work. There are several remaining
nominations where we have a clear sense of the direction and the
timing for resolving them, and there are others where the agency
has made progress but is still trying to figure out the proper reso-
lution. It is no surprise that some of those are among the more dif-
ficult and complex nominations.

We have put in place a strong internal management and tracking
system and report our progress routinely to the Administrator,
Deputy Administrator, and OMB. I was going to give you an exam-
ple, but Mr. Aitken gave it to you, so I will skip beyond that one.

Before I sort of complete my remarks, I want to raise one other
subject with you that I think 1s directly related to the topic of your
hearing, and one that we would like to discuss further with mem-
bers of the Committee and staff in the coming months, and it goes
more to the heart of how EPA examines the value and effectiveness
of our one-size-fits-all regulatory system, and looks towards more
innovative collaborative and results-driven approach to achieving
environmental progress and economic competitiveness.

There is a substantial amount of innovative thinking and action
occurring within our agency, state government, interest groups,
think tanks, academia, other Federal agencies and industry. It is
built upon the lessons that we have all learned over the past 35
years of EPA’s history, and that innovation is critical to achieving
the President’s challenge.

Let me give you one very quick example. EPA has a new environ-
mental performance track program. It is built upon similar state
programs, and is helping us change how we regulate. It encourages
and rewards facilities that go beyond compliance and attain levels
of environmental performance that benefit the company, the work-
force communities, and the environment. This is a clear recognition
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that many companies have figured out how to achieve environ-
mental excellence and success in the marketplace by more fully in-
tegrating environmental issues into their core business strategies.
Facilities that earn membership in this program get public recogni-
tion and flexibility in meeting certain administrative and regu-
latory requirements where we have the legal flexibility to so do.

With this program, EPA is acknowledging that we should not
treat all regulated facilities as though they operate equally, but
rather it makes sense for government to encourage facilities that
have demonstrated a strong commitment to environmental excel-
lence, thereby allowing us to focus our time and resources on those
that have done less so.

And, at a future date, perhaps, we can discuss more of these in-
novations and some of the interesting challenges and statutory
challenges we face in heading down that path.

On behalf of EPA, I want you to know that we are committed to
helping small business and manufacturing, as well as protecting
the environment, through smarter regulations and innovative ways
of conducting our core mission.

Thank you very much.

[Mr. Otis’s testimony may be found in the appendix.]

Chairman AKIN. Thank you very much, and also for your
thought-provoking, little bit of a tantalizer that you threw out
there, that we can approach things from a little different angle. It’s
very interesting.

Chairman AKIN. Our next witness is Lawrence Fineran, Vice
President, Legal and Regulatory Reform Policy, National Associa-
tion of Manufacturers, Washington, D.C.

Lawrence, welcome.

STATEMENT OF LAWRENCE A. FINERAN, LEGAL AND REGU-
LATORY REFORM POLICY, NATIONAL ASSOCIATION OF MAN-
UFACTURERS

Mr. FINERAN. Call me Larry.

Chairman Akin, Ms. Bordallo, thank you for the opportunity to
testify on behalf of the National Association of Manufacturers,
about the Administration’s call in 2004 for regulations, especially
those that affect manufacturing, that could be improved. If nothing
else, it will help to let the agencies know that there is continued
congressional interest in seeing results from this project.

My name is Larry Fineran, and I serve as Vice President, Legal
and Regulatory Reform Policy, for the NAM, which is the Nation’s
largest industrial trade association representing manufacturers in
every industrial sector and in all 50 states.

Three quarters of the NAM’s membership are small and medium
manufacturers. The special attention that manufacturing regula-
tions was warranted, since at the time manufacturing was experi-
encing a recession. For the first time since World War II, our sector
led the down turn and lagged in recovery. The NAM participated
in a similar exercise in 2002.

Unfortunately, none of the regulations that the NAM nominated
for improvement in 2002 had been changed by 2004. We were as-
sured, however, that this time it would be different because it was
part of the Administration’s manufacturing initiative. Because of
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our lack of success in seeing changes from our 2002 submission, the
NAM decided to place special emphasis on a handful of regulations
where improvement would truly make a difference.

We also did a much better job of vetting the technical sugges-
tions, and making sure that OIRA had enough information as to
the problem and possible solution.

When the list of 76 regulations was released on March 9, 2005,
the NAM was very pleased that five of its seven highlighted regula-
tions were on the list. We are also pleased that a number of the
more specific regulations—or suggestions for improvement were on
there, and that most of the regulations included a timetable or ac-
tion plan. We thought that this indicated that the progress of the
agencies would be tracked by OIRA, thus we express our dis-
appointment when the 2005 draft report on the benefits and costs
of Federal regulatory programs did not have a status report on this
project.

And, at this point I'd like to clarify that the NAM’s written state-
ments, as of the 2005 final report, did not include a status report.
The word full should have preceded status report, as there is an
update in that final report. My apologies to OIRA, although it does
not discuss regulations for which there was no progress. So, with
your permission, Mr. Chairman, I will work with the staff to make
sure the permanent record is clarified.

I am glad to hear that there will be an update in the 2006 final
report.

I can only testify about what agencies have contacted the NAM
for follow up. I should also mention that if Members of the Sub-
committee ask specific questions about specific regulations rather
than process I may have to respond in writing if it’s not my spe-
cialty area.

I'm pleased to report that EPA has contacted us about a number
of their regulations that we submitted, and has made some im-
provements as a result. I understand that they made changes to
other regulations, even if they had not contacted us.

In addition, we have heard from the Departments of State and
Commerce.

The Department of Labor is a different story. We made substan-
tial suggestions for overhauling the rules implementing the Family
Medical Leave Act, which the Supreme Court has ruled were not
noticed properly. In addition, courts are very much in conflict about
what the rules do say.

The timetable for completed action was supposed to be 2005. We
ar? well into 2006, and still have not seen an updated proposed
rule.

OSHA has been the poster child, perhaps, for agency intran-
sigence. In 2002, we nominated two CFR references that require
adherence to 1969 fire standards, and we renominated that rule in
2004 because OSHA had done nothing. OSHA has been petitioned
repeatedly by affected entities to allow the use of modern fire
standards, but the agency has refused to do a rule making and
there’s no indication that OSHA will finally act as a result of this
project.

For instance, this minor improvement became much larger when
the list of 76 came out, and has no timetable for completion. In the
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meantime, we understand that marine manufacturers have been
cited because their facilities have modern rather than 1969 fire
standards.

Congress also shares at least some of the blame responsibility for
regulatory problems, as many statutes are nebulous, vague and/or
confusing, and sometimes all three.

With the leadership changes at OIRA and OMB, the NAM was
concerned that agencies such as OSHA would be allowed to win the
game of waiting it out. We were about to do our own follow up and
publicize what, if anything, the agencies have done or not done.
This is why we appreciate you holding this hearing. Your interest,
and the interest shown by Representative Candice Miller’s Regu-
latory Affairs Subcommittee will help to let OIRA and OMB, as
well as the agencies, know that Congress supports improvements
to rules affecting manufacturing.

[Mr. Fineran’s testimony may be found in the appendix.]

Chairman AKIN. You had three seconds left, that’s a pretty good
job.

Mr. FINERAN. I did skip two sentences at the end.

Chairman AKIN. Larry, thank you for your testimony, and also
it raises some interesting questions. We’ll get to those in just a lit-
tle while.

Chairman AKIN. We now have the Honorable Veronica Vargas
Stidvent?

Ms. STIDVENT. That’s right.

Chairman AKIN. Pretty close? Okay. Assistant Secretary for Pol-
icy, Department of Labor, Washington, D.C.

Veronica.

STATEMENT OF THE HONORABLE VERONICA VARGAS
STIDVENT, DEPARTMENT OF LABOR

Ms. STIDVENT. Thank you.

Chairman Akin and distinguished Members of the Subcommittee,
I thank you for the opportunity to appear before you today to dis-
cuss the Department of Labor’s progress in responding to the 11 re-
form nominations in OMB’s report.

I'll briefly discuss the Department’s progress on each of those
nominations, and I've submitted written testimony that goes in fur-
ther detail.

Hexavalent chromium, commenters urged OSHA to minimize the
impact of its final standard on small business. The standard pub-
lished on February 28, 2006, incorporated many recommendations
from the SBREFA panel and other stakeholders, including an ex-
tended four-year compliance period for engineering controls and a
higher pel than the one proposed in the proposed rule.

Coke Oven emission standards, commenters recommended the
standard be revised to account for new technology and that medical
monitoring be reduced. One commenter specifically recommended
that OSHA finalize the changes to the Coke Oven emission stand-
ard proposed in Phase 2 of OSHA Standards Improvement Project.

In January, 2005, OSHA published the Phase 2 final rule, which
streamlined several provisions of the Coke Oven emissions stand-
ard, including reducing the frequency of medical monitoring for cer-
tain employees. OSHA has not taken any further action on the
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standard, however, if commenters still have issues of concern they
can raise them as suggestions in response to the advanced notice
of proposed rule making on Phase 3 of the Standards Improvement
Project for moving on to the next phase.

Permanent labor certification, one commenter was critical of the
process for certifying the unavailability of U.S. workers for posi-
tions for which foreign nationals are sponsored. The Department’s
Employment and Training Administration published the final per-
manent labor certification rule on December 27, 2004, with an ef-
fective date of March 28, 2005, and has implemented the re-engi-
neered permanent labor certification program.

Hazard communication material safety data sheets, these are
MSDSs, several commenters indicated the MSDSs should be pre-
pared using a consistent format, and that the quality of informa-
tion needed to be improved. OSHA is preparing proposed guidance
for the preparation of MSDSs that will be completed in 2007.

In addition, OSHA has submitted for OMB review an advanced
notice of proposed rule making addressing the possible modification
of the hazard communication standard to be consistent with the
globally harmonized standard classification and labeling of chemi-
cals. This global approach to hazard communication include the
standardized format for MSDSs, as well as standardized label re-
quirements.

Annual training requirements for separate standards. One com-
menter observed that OSHA had separate annual training require-
ments for a number of standards. The commenter recommended
that the agency develop a single integrated training program.

The Department met its obligation to provide OMB with a report
on training requirements by May, 2005. The report noted that
OSHA actually does not require separate training programs for
each standard that requires training. Rather, employers are per-
mitted to organize and present training in whatever manner is
most effective for the workplace involved.

Hazard communication training. One commenter stated that
draft guidance OSHA made available for comment in 2004 was too
complicated for small business. OSHA anticipates finalizing that
draft in 2007, and the agency is considering issuing two products.
One would be a final version for the model training program and
the other would be a simplified approach for small business.

The sling standard, too commenters recommended that OSHA
update the sling standard to reflect the American Society of Me-
chanical Engineers consensus standard. OSHA plans to update the
sling standard as part of its regulatory project update, all stand-
ards based on national consensus standards. The sling standard
will be part of a later phase of the project. OSHA has developed
a guidance document on the selection and use of slings, which it
plans to issue this year. This document would make it clear that
slings meeting the newer ANSI/ASME standard are acceptable.

Guard rails around stacks of steel, one commenter objected to
OSHA'’s requirement to provide either guard rails or tie off projec-
tions to workers who must perform their duties 48 inches or more
above the ground. The Department, once again, met its obligation
to provide OMB with a report on this requirement by May, 2005.
This noted that OSHA is currently conducting a rule making on its
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walking and working surfaces standard, and will consider the
guard rail requirement as part of that rule making. It also stated
that OSHA reached out and contacted the commenter to discuss
OSHA’s plan, and that the commenter supported addressing this
issue in the walking and working surfaces standard.

Which brings me to walking and working surfaces. One com-
menter stated that the OSHA regulations, under some cir-
cumstances, require use of fixed ladders when spiral stairways or
ship stairs would be safer. Again, the Department met its obliga-
tion to provide OMB a report by May, 2005, which stated that this
issue also would be considered as part of OSHA’s rule making on
the walking and working surfaces standard. It stated that the
agency had contacted the commenter, once again, and that the
commenter supported including a flexible policy for ship stairs in
the final rule.

OSHA flammable liquids, which Mr. Fineran referred to, two
commenters recommended that OSHA update the current rule,
which cites the ‘69 fire protection standard. OSHA intends to in-
clude the flammable liquid standard in its ongoing project to up-
date standards on national consensus standards.

And finally, the Family Medical Leave Act, many commenters
recommended changes to these regulations, and Federal courts, in-
cluding the United States Supreme Court, have invalidated some
provisions of these regulations. The Employment Standards Admin-
istration continues to review the issues and the possibility of revi-
sions to the regulations. This remains on the Department’s regu-
latory agenda. No final decisions have yet been reached as to what,
if any, changes should be proposed.

Mr. Chairman, this concludes my update on the status of the reg-
ulations. I would be glad to respond to any questions you may
have.

[The Honorable Veronica Vargas Stidvent’s testimony may be
found in the appendix.]

Chairman AKIN. Thank you, Veronica. I think we’ll be getting
back to you with some questions.

Our last witness is, is it William Kovacs?

Mr. Kovacs. Kovacs.

Chairman AKIN. Kovacs, okay. Do you go by Bill or William?

Mr. Kovacs. I go by Bill.

Chairman AKIN. Bill, okay, Bill Kovacs, Vice President, Environ-
mental Technology and Regulatory Affairs, U.S. Chamber of Com-
merce, Washington, D.C.

Bill, proceed, thank you.

STATEMENT OF WILLIAM KOVACS, ENVIRONMENTAL TECH-
NOLOGY AND REGULATORY AFFAIRS, U.S. CHAMBER OF
COMMERCE

Mr. KovAacs. Thank you, Mr. Chairman and Members of the
Committee. It is a pleasure to be here today, because 97 percent
of the members of the Chamber are small businesses. And, I'm
going to talk About an overview of the regulatory efforts, because
they have really been significant, and there really is more than just
the nomination process.
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For example, Section 610 of the Regulatory Flexibility Act re-
quires agencies every year to set up a plan as to how they are
going to go back and review these regulations that are really out
of date in many instances.

And so, when we look at the regulatory process, Congress has
been very good. They've got a clear and comprehensive effort. I
mean, we've got the Small Business Regulatory Fairness Act, the
Congressional Review Act, the Paperwork Reduction Act, Truth in
Regulating Mandates Information, Government Performance and
Results Act for the business plans data access, data quality, and
several executive orders. So, it’s not like there isn’t an effort.

And, the reason why there’s so much effort on this is that every
year agencies pass 4,000 regulations. There are 110,000 regulations
overall, 73,000 pages, and the small businesses of the United
States have to deal with it. So, it is significant, and these efforts
are worth doing.

And, this covers everything from the quality of information used
by an agency in a rule making, to conducting a cost benefit anal-
ysis, plans for reviewing outdated regulations, peer review studies
so we get the science right, and finally, public nominations, which
we applaud but it’s not the only access.

Now, with this comprehensive structure, there are two problems
with it. One is, there’s very little transparency in the entire proc-
ess. The agencies don’t make it easy. For example, on the nomina-
tion process, something that is so simple, they’'ve asked us what
regulations were a problem. Well, we tell them, but we never can
find out what it is.

The Chamber actually, two years ago, contacted every single en-
tity that submitted a nomination, and 70 percent of them had no
information on where the nomination was in the process, and yet,
with the web all they would have to do is put the four, or five, or
six, or ten nominations that were sent to the agency on the web
and discuss what the status is. That would help, and the reason
why it would help is because without knowledge everyone is becom-
ing very discouraged over the process.

If you look, in 2002, 1,700 commenters participated in the proc-
ess. In 2004, that dropped to 41, and that’s what the problem is,
people have just — they don’t care because they don’t think the
agency is going to respond.

And, the second point, which is just as important as no trans-
parency, is there’s no accountability. Once the process starts with
the agency, the agency can do something or they can’t do some-
thing, it’s up to them. And, I'll give you an example under the Data
Quality Act, we submitted a petition with EPA, and we said some-
thing very simple, you have 16 databases, and everyone in the
world uses these databases to determine the value of chemicals,
and it goes to clean up risk assessment. And, we said, if you look
at the 16, we ran a spreadsheet, the same chemical has different
values on every database, and sometimes the value can be as much
as a billion in difference.

And, we then asked our contractors, go back and tell us, if you
were involved in this Superfund site, and you used the transport
database versus the chem fate database, what would be the dif-
ference in cost in clean-up? And, just depending on the database
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that you use, the difference in cost of clean-up was $7.5 million for
one and $63 million for another. It’s been two years since EPA has
had the database petition, and they haven’t responded, and all
we've ever asked is that they put together an interagency working
group with other agencies that really have scientific knowledge like
this, and let’s get working on it so that we can get the database
uniform.

We've even had government agencies in Switzerland comment on
the need to have this consistency, because these databases are used
throughout the world.

So finally, I've still got a little bit of time, I have a few sugges-
tions, because I really think that Congress has done everything
that it possibly can.

Chairman AKIN. You have a minute and a half.

Mr. Kovacs. Okay.

It’s done everything that it possibly can in terms of legislation
to put a structure around this, to force the agencies to think about
outdated regulations. The first thing is, you might consider doing
a point of order to the agencies appropriations if they don’t actually
do regulatory review. They’ve got that obligation right now under
610 of the Regulatory Flexibility Act, but they don’t do it, and
they’ve had it for 20 years. They don’t do it.

I think every year we have somewhere between 20 and 30 regu-
lations looked at by the agencies. That’s out of 110,000. We’ve got
a long way to go.

Second, I think you could amend the Government Performance
and Results Act to include in that a requirement that they put
their Section 610 reviews as part of their strategic plan. They have
to do it on a five-year period that’s excellent, they should be plan-
ning, but one of the things that they need to do is, how are they
going to get some of these old regulations off the books?

A little bit more controversial, but my third recommendation
would be a private right of action. If they don’t undertake these ad-
ministrative proceedings, allow the private sector, you know, every-
one in the private sector, both the business community, the envi-
ronmental community, whoever, to bring a lawsuit.

And finally, if you want to do everything administratively, there
may be a way in which to allow the administrative law judges to
handle these kind of regulatory reform requirements, so that
there’s someone independent of the agency that is handling how
the agency is working with these very technical procedures.

Anyway, with that, thank you very much, and I'm here to answer
any questions.

[Mr. Kovacs’ testimony may be found in the appendix.]

Chairman AKIN. Thank you.

For five witnesses from Washington, D.C., you gentlemen and
lady were anything but boring. Usually, when we get D.C. wit-
nesses they put our panel to sleep, but you guys did a good job
keeping us alert this morning.

Let me start by asking for a report card from the Chamber and
from NAM, if you were to rate our progress on this overall project,
I believe we started with 76 projects that were identified, out of
189 we went to 76, how would you rate the progress overall that
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we're making, and then if you were to give a grade to the various
agencies. How are we doing, and has it varied over time?

Larry, I'll let you go first.

Mr. FINERAN. One of the problems, Mr. Chairman, with the agen-
cy-specific grade, would be that we really can only know what hap-
pened to our nominations. I mean, OSHA, or the Department of
Labor, has testified on some of the other work that they’ve done,
that may not have come from us. So, we really can only tell you,
talk about where we are at. So, we can’t give an overall perform-
ance.

Chairman AKIN. Just the ones that you submitted are the only
ones you have data on.

Mr. FINERAN. Right, exactly, but again, one part of the problem
is—

Chairman AKIN. And, there’s no report overall that says how we
are doing per se?

Mr. FINERAN. Yes, as Bill alluded to, there really is no central-
ized system of transparency.

Chairman AKIN. Okay.

So, from what you've seen gives you just sort of a statistical sam-
pling then, how would you say we are doing, and has it been con-
sistent over time, or were we doing better a few years ago, has it
gotten worse, or better, or how do you think we are doing?

Mr. FINERAN. When we—in our written testimony we go into the
fact that in 2004, when this came up in 2004, some of our members
were very skeptical, they didn’t even give us any regulations, be-
cause they had participated in 2002, and they saw nothing had
really come out of that exercise, and so they just didn’t think it was
worth it to have their companies go through that process again, be-
cause it’s not easy to do. You would think that the companies could
just do it off the top of their head, but they want to get it right.

The difference between 2002 and 2004 really is that OIRA really
did want benefit cost analysis, which I understand, but it’s kind of
hard, very hard for trade associations to do that unless they’ve
been dealing with the regulation for a number of years, because we
just don’t have the money to do a benefit cost regulation on the
number of regulations that we ended up nominating.

Even on the seven that we highlighted, we couldn’t do, we
couldn’t afford to do a benefit cost—

Chairman AKIN. Of the seven you highlighted, how many of
those are complete and done, signed, sealed, delivered?

Mr. FINERAN. Complete and done, I am not sure I know that.
Well, five made the list, one of them was particulate matter, which
was being reviewed under a different process, so we understand
why that was not on the list.

Of the others, I can tell you the FCC do not fax rule is definitely
finished, because Congress had to pass a statute there, and you
did.

On the other regulations, I believe that they are still working on
them, I'll defer to Rick on that, like definition of solid waste I be-
lieve.

Another one, TRI regulatory burden, unfortunately, you know,
EPA did respond to that, and did make changes in response to the
burdensome paperwork. Unfortunately, though, the House did re-
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cently respond, and denied funding for that rule to be imple-
mented.

Chairman AKIN. So, of the five, you've got one done for sure.

Mr. FINERAN. Right, we’ve got one done, and—

Chairman AKIN. And, the House messed up one of them.

Mr. FINERAN. Right.

Chairman AKIN. Okay.

Mr. FINERAN. And, I believe the other three EPA is working on
them.

Chairman AKIN. And so, there’s three that are in process.

Mr. FINERAN. Right.

hCh%irman AKIN. Of the five, and those five were submitted
when?

Mr. FINERAN. Back in 2004, May, I guess, of 2004.

Chairman AKIN. 2004?

Mr. FINERAN. Yes.

Chairman AKIN. So, a couple years on those. Okay.

Mr. FINERAN. But, you've got to remember, the list was not re-
leased of the finished by OIRA until the end of 2004, and the list
didn’t come out until March of 2005, so it’s been more like a little
bit over a year.

Chairman AKIN. Okay.

I want to ask you the same question, Bill.

Mr. Kovacs. Sure. I guess I probably wouldn’t be—some of the
regulations, for example, have been settled by court, new source re-
view, others the programs have died, like environmental justice, so
it’s very hard to sit here.

But, I don’t want you to forget that the process was in 2001 and
2002, we have a chart here, for example, in 2001 there were 23
high priority items designated by OIRA, and literally nothing hap-
pened with those, and I don’t even know that there was a report.
They just sort of disappeared.

In 2002, there were 161, and out of that 45 candidates emerged
and went to the agency. So, there again, they were just lost, and
the next year there was no nomination process.

So, that’s where the discouragement came in, and then by the
fact that you can’t get timely information, which is the key, and
there’s no reason for that in the internet age, you don’t have people
willing to participate in the process because when you enter into
this regulatory process, whether it be just nominations, and I keep
on saying that’s only one part of what Congress set up, it takes an
enormous amount of effort. You have to have people who under-
stand how the regulation works in the real world, and then how
it’s processed, and then we have to put it in writing to the agency.

So, when we go out to hundreds of members, which we do, to get
a list of 16, 35 in one year, and about 40 in another year, you are
asking them to do a lot of work. So, I would say that I would prob-
ably give them a C, and the reason I would give them a C is be-
cause both Congress and OIRA, for the last year, at least on the
manufacturing regulations, have put an enormous amount of pres-
sure on OIRA, and OIRA is now talking to the agencies, but prior
to that time there was no one speaking to anyone. They just sent
it there, and whatever the agency did, and I think OIRA’s last tes-
timony before the Government Reform Committee was, they
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weren’t really sure what all the agencies were doing themselves,
whether they were trying to compile it.

Chairman AKIN. I'm going to try and follow my own rules. My
five minutes are up. I've been joined by three fantastic colleagues,
Mr. Sodrel, and Ms. Kelly to my right, and Ms. Christensen to my
left.

Just a quick review of what we are talking about here. There
was a process put together to try to streamline and get rid of red
tape in various agencies, and so what happened is, a bunch of
small businesses have made recommendations, of 189 there were
76 that were called out as top priorities. We are taking a look at
the progress that the agencies have made on those various projects,
and what needs to be done to possibly effect that process, or to en-
courage further changes.

So, with that, I'm going to turn to my Ranking Member for five
minutes.

Ms. BORDALLO. Thank you very much, Mr. Chairman.

I don’t know whether the progress is as good as we felt it was
going, but I have, first of all, I have a copy of the—it’s the congres-
sional report, 2005 report to Congress on costs and benefits of Fed-
eral regulations, and I notice that, and I just want a yes or a no
to this first question.

Many of the ones that they categorized as done were merely re-
ports to OMB on the issue, no changes. Many of the 36 they say
are done are disputed. I'd like to ask you that, Mr. Aitken, do you
say this is true? Is done done, or is it just a report filed?

Mr. AITKEN. In developing the 76 reform nominations, OIRA and
the agencies reviewed the nominations that had been received and
made determinations on a case-by-case basis, based on the knowl-
edge that the agency and OMB had at the time, whether the next
step would be to do further research and prepare a report on an
issue, which would then help to inform whether further rule mak-
ing would be appropriate, or whether there was sufficient informa-
tion and knowledge to be able to go forward and say at that point
that the agency should move forward and take regulatory action.

And so, therefore, for some of the nominations the preparation of
a report was what was decided as the best course of action.

Ms. BORDALLO. What have you done with these reports? I mean,
when I see something done, I think it’s done, it’s gone through ev-
erything, regulations are in place, and we go forward.

Mr. AITKEN. I would need to look into that and get back to you.

Ms. BORDALLO. Would you give that to the Committee, Mr.
Chairman? Yes. All right.

We'’ve been at this for a number of years. Mr. Kovacs, how do you
feel about the done that they have on this report?

Mr. Kovacs. Well, you know, it’s hard—you know, you’ve got to
leave some discretion with the agencies. The problem is, done
sometimes is the easiest way out, and I guess we keep on coming
back, the nominations are great, but you have a process in place
with Section 610 of the Regulatory Flexibility Act, which requires
the agency, not periodically, not on 76 regs, or something, but
every year to sit down and think about what is it that we are going
to do, because we've got 110,000 regulations, and the Congress is
never going to get their handle on it. Industry is never going to get
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their handle, but the agency is the one entity that gets the com-
plaint, knows what the problem is, knows what the practical thing
is, and they need to begin bringing groups together within the
agency to say, we've heard this from this group or that group and
how do we work these regulations.

And, a lot of the regulations, frankly, are simple business prac-
tices right now. They’ve been there for a long time, and we need
to leave them there, but there are a lot of regulations, like the defi-
nition of solid waste with EPA, which they are handling now and
was on the list, which is something that’s been going on since 1976.
They’ve got to figure out how to do it.

Ms. BORDALLO. Thank you, thank you very much.

Now, my second question is, last year I recommended that we
meet with our counterparts in other countries, to discuss regula-
tions and their lack of humane and appropriate regulations and ap-
propriate standards.

At that time, the panel mentioned ten European countries that
we have had regulatory talks with or traded ideas with, but not
one Asian country at that time. Shouldn’t we be doing something
to systematically keep track of the regulation and laws that influ-
ence our competitors? Do we have a strategy to work with our com-
petitors, including Asian countries on basic health and human safe-
ty regulations and innovative ideas? And, can you give us an up-
date of the progress of the toxic release inventory rule, and the
spill prevention petroleum counter measure reforms?

I don’t know whether Mr. Aitken, would you—or whoever would
like to take this up, what are we doing with the Asian countries?
Have we improved?

Mr. AITKEN. I'm not familiar.

Ms. BORDALLO. Can anybody answer that?

Yes.

Mr. OTi1s. Yes, let me—

Ms. BorDALLO. Mr. Otis.

Mr. Otis. Both the spill control and the toxic release inventory,
I'm probably the best person to respond to both of those.

With respect to your question on Asian countries, the Adminis-
trator of the agency was in China for about a ten-day period about
a month ago, and that was our first step towards beginning to
build at that level more concrete relationship with the State Envi-
ronmental Protection Administration, SEPA, in Beijing. He was in
Shanghai and several other cities, and so we are—we are beginning
that process.

It 1s not an easy one for us, in the sense that we have no institu-
tional mechanisms within the agency to do this sort of thing, but
we recognize some of the issues that you are talking About and
have clearly begun to do that at a senior level.

Ms. BORDALLO. All right.

I guess my time is up, Mr. Chairman, but I certainly hope—this
is an important aspect.

Mr. Otis. I would love to talk to you further about it.

Ms. BOorRDALLO. Thank you.

Chairman AKIN. I don’t recall the order of people coming in. Mr.
Sodrel, I think you were next, is that correct? Do you have question
or answer?
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Mr. SODREL. Yes, thank you, Mr. Chairman.

You know, I came a small business background, and when you
keep talking about 76 I thought about 1776. Thomas Jefferson
wrote a paragraph in the Declaration of Independence that always
sticks with me. He said, when he is giving a reason to separate our
relationship with King George, he said, “He has erected a mul-
titude of new offices and sent hither swarms of officers to harass
our people and eat out their substance.” It sounds kind of contem-
porary to me.

Since the system of suggesting that agencies change does not
work very well, and I'd like to address this to both NAM and the
Chamber representatives. You talked a little bit about ALJ relief,
or civil court, or some other standard, unfortunately, agencies have
a vested interest in maintaining the status quo, or growing the or-
ganization, I mean, that’s just human nature. They don’t want to
make the agency smaller. They don’t want less influence. It tends
to grow. So, how would you suggest that we enforce some dis-
cipline?

Mr. Kovacs. Sir, I do have one comment on that. When we were
going through some of the more recent efforts, not the nominations,
but like the guidelines for data quality, which really goes to the
heart and soul of the rule making process, literally, there was not
one agency, and you can go to the transcripts that they would have,
like at the National Science Foundation and other public events
that ever supported these. All they ever talked about is how open-
ing up the agency and using good information, I mean, we are talk-
ing about agencies using good information, up to date, accurate in-
formation. How could you be resistant to that?

And, it all goes to, really, agency discretion. They have there
right now, the courts are very pro agency, and we understand that,
so they know that if they can get to the weight of evidence, or to
their judgment, they have a very good chance of being of help.

So, what you have to have is some mechanism, Congress has leg-
islated beyond anything we could ever dream of, I mean, I think
you've done a good job of putting the structure in place, but it’s not
enforceable. So, there has to be some way, and I guess probably if
I wanted to really sting an agency, the way I would do it is, I
would take a paragraph out of the Mandates Information Act,
which allows you to do a point of order if they don’t consider the
impact on local government, and if the agency doesn’t fulfill its Sec-
tion 610 review plan, which it’s got to do, which it should be doing
every year and has not done, then maybe a member of Congress
should be allowed to raise a point of order, because once you do
that, you fool with the one thing they care about, and that’s their
budget. And, that’s the number one thing, that’s where I would go.

Mr. FINERAN. Yes, I would just respond, agencies, you know, ob-
viously, do want to stick with the status quo, and that’s one reason
why, you know, we've been concerned, you know, since 2002, on
this fire standard. I mean, I know more about that fire standard
than I should, given how technical it is. We’ve been working with
NMA.

Again, it’s a very technical regulation, apparently, and using a
certain resonant boat building, but it incorporated the standards
from 1969 of the National Fire Protection Association. The Na-
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tional Marine Manufacturers Association has been petitioning, and
there are other entities, since ‘94 to have that changed.

We nominated it in 2002, nothing happened. We nominated it in
2004, she indicated there are consensus standards. That’s the
whole process. When OIRA was talking with the agencies about the
list of 76, I don’t know why OSHA did not just accept, okay, we
will update this regulation, put three sentences in the Federal Reg-
ister, say we want to incorporate the latest standards from NFPA,
out for public comment, and that’s it, they checked the box.

Instead, it came back as part of the overall consensus regula-
tions, but that, you know, is confusing to us and to the National
Marine Manufacturers Association.

In the meantime, as they submitted a letter for the record, in the
meantime numerous of their members are cited because they used
modern fire standards, because they are not 1969.

Mr. SODREL. Well, whatever we need to do to impose some com-
mon sense on the system. I mean, nobody is opposed to safe work-
place.

Mr. FINERAN. No.

Mr. SODREL. Nobody is opposed to protecting the environment,
but we need to do it in the most economical and common sense
fashion that we can to achieve the desired result.

Thank you all for being here today.

I've still got a few seconds left, apparently.

Mr. OTiS. Yes, if I could answer your question in part.

Mr. SODREL. Sure.

Mr. OTti1s. I had an ancestor in 1763 who argued against the Brit-
ish Crown and the writs of assistance, and in four hours James
Otis also laid out the groundwork similar to what you spoke. So,
I have, perhaps, a genetic agreement with you on many cases.

I worked in the early 1980s in the Office of Information and Reg-
ulatory Affairs, as did the gentleman I currently work for, and our
Deputy Administrator, and all of us have spent a considerable time
in the regulatory process, much of what Bill is talking about.

And, perhaps, one of the things that the committee might think
about, and the future Administrator or OIRA might think about, is
that OIRA has always seen its role of what I would call inspecting
quality at the end of the rule making process, and has not spent
much time focusing on the actually regulatory development process
itself, the skill sets of the agency employees involved, and many of
the procedural things that Bill is talking about. They have spent
some time, but, perhaps, not as much as it could.

So, one of the things your committee may want to discuss with
the future OIRA Administrator is the issue of, is OIRA’s principal
responsibility working with agencies on that end of pipe review, in-
specting quality at the end, or should a portion of its time be spent
working with agencies on improving their regulatory development
process itself in a fairly nitty, gritty fashion, and, therein lies, per-
haps, a treasure trope of things that could be done.

Chairman AKIN. Very good questions and very interesting an-
swers.

I think next in line is Ms. Christensen, if I'm not mistaken.

Ms. CHRISTENSEN. Thank you, Mr. Chairman.
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Chairman AKIN. Excuse me, could I interrupt just one second. I
also want to introduce another member of the committee here, that
is the Gentleman from Texas, and also a fellow that’s pretty darn
good at cooking ribs, considering he’s that far south of Kansas City,
and a judge as well. So, we’ve got to mind our behavior.

Thank you, Louie.

Ms. CHRISTENSEN. Thank you, Mr. Chairman.

I'm going to ask a question to the EPA and Labor representatives
here. Realizing that these 76 existing rules were singled out, had
some targets singled out for immediate action to relieve the regu-
latory burden, we do have the Regulatory Flexibility Act, and I've
always been very concerned about how that Act has not really been
used to the extent that it needs to be to relieve some of the burdens
on our small businesses.

So, I'd like to ask both Veronica Stidvent and Mr. Otis, what ef-
forts have you made to comply with the Regulatory Flexibility Act
requirements that agencies review every ten years regulations that
have a significant impact on a substantial number of small busi-
nesses, to see if they can be simplified or eliminated, just through
the regular process? And, have you ever published any regulations
to be reviewed pursuant to Section 610 of the RFA, that ten-year
review of regulations?

Mr. Otis. I'll go first.

I will have to get back to you on the answer of whether we have
actually published a 610 list or proposal. I have a feeling that Bill
may be able to give us an answer to that. I have a feeling not.

One of the things I think you are aiming for and the committee
is aiming for here is the question over whether or not as agencies
we are as closely managing the regulatory development process as
we should, including things like the 610 list you are talking about.

I will tell you I think at EPA right now we have a Senior Man-
agement Corps, perhaps, we are, as senior managers, all inside
Washington at this point, and we critically understand that the
issue of the process itself and the various component pieces, and
the importance of those pieces to the outcome.

So, I think you will see in the next couple of years a greater focus
on these more procedural aspects of the rule making process, in-
cluding 610.

Now, there are a variety of things that occur under the Regu-
latory Flexibility Act, and my office has principal responsibility for
trying to drive them throughout the agency, and we have done
quite a few SBREFA-related panels. I think it’s fair to say that the
small business function that we have within EPA, my office is quite
dedicated to that, those sorts of functions, and I think we have
found both our rule writing staff, depending upon the program and
the specific issue they are talking about, have found quite great
value in those kinds of, whether they are a citizens advisory com-
mittee of some kind, or formal SBREFA panel, or a formal FACA
panel, that those are helpful to us, and we have actually begun to
realize their value, not as argumentative forums, but as coopera-
tive forums for understanding how we can improve a rule, and I
think we can give you examples where they have had that kind of
positive value.

Ms. CHRISTENSEN. Ms. Stidvent?
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Ms. STIDVENT. Yes, I can assure you that we take very seriously
our responsibilities under the Regulatory Flexibility Act, not only
in the 610 reviews, and my colleagues just handed me a publication
from April of this year where we published three rules to be looked
at under 610, and we continue to do that on a regular basis. There
are a number of rules we did a look-back review on.

But also, new rules, and I think that that is where we try to
make the greatest impact, is any time we undertake a new regula-
tion my office makes sure that the analysis is done to look very
carefully at the impact of those regulations on small businesses.
And, that’s in anticipation, too, of a further review of that by OMB
in consultation with the SBA Office of Advocacy. So, we take very
seriously our responsibilities under the RFA, both in the look-back
review and for new rules.

Ms. CHRISTENSEN. Thank you.

Mr. Aitken, I know that this hearing is most—is chiefly around
the review of the past year, but Mr. Kovacs from the Chamber said
that with respect to the recommendations made in 2002 and 2003
that they seem to have disappeared, running the risk of losing sup-
port for this initiative, especially since people seem to put in a lot
of time and effort to reviewing the recommendations and coming up
with the final list.

What happens, an you tell us what happened with the rec-
ommendations made in the rounds in 2002 and 2003?

Mr. AITKEN. As I mentioned during my oral statement, I started
in OIRA in early June, having come from Counsel’s Office, and at
this point I'm not very familiar with the status of the 2001 and
2002 nominations. But, I can provide additional information to the
Subcommittee regarding those nominations.

Ms. CHRISTENSEN. I'd appreciate that, through the Chair, if we
could find out what happened.

Chairman AKIN. Without objection.

Ms. CHRISTENSEN. Thank you.

Chairman AKIN. Okay. I think next the Gentlelady from New
York, Ms. Kelly.

Ms. KELLY. Thank you.

I'm interested in whether or not the agencies that are rep-
resented here at the table speak to each other when they are pro-
mulgating rules and regulations?

Mr. AITKEN. As Mr. Otis said, under Presidential Executive
Order OMB/OIRA reviews drafts of proposed rules and final rules
near the end of the—

Ms. KeELLY. All of them?

Mr. AITKEN. The—

Ms. KELLY. All 4,000 a year?

Mr. AITKEN. No, the significant ones, either those that are eco-
nomically significant, which have impacts of over $100 million an-
nually, or that otherwise have a significant impact on a sector or
raise novel legal issues, or impact on other agencies.

Ms. KeELLY. What happens when that is reviewed? Just walk me
through that process, can you?

Mr. AITKEN. An agency would submit, near the end of its devel-
opment of the rule, would submit a draft of the rule to OIRA for
review, and we would then have discussion with the agency, and
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with other interested agencies and offices, about the rule. And, if
it was an economically significant rule, the agency would have pre-
pared a regulatory impact analysis, which we would then review
with the agency.

And, at the conclusion of our review, the agency would then issue
the rule, whether it be the proposed rule or the final rule.

Ms. KELLY. When you do a regulatory impact analysis, who gets
that to evaluate, because I don’t believe that it comes up to this
committee.

Mr. AITKEN. The agency, the rule making agency itself, would be
the one that prepares the regulatory impact analysis.

Ms. KELLY. So, I'm sorry, I just have to—I'm trying to under-
stand. You are saying that something like a Labor Department
would do—would prepare its own report. I thought you said OIRA
was looking at that.

Mr. AITKEN. Oh, sorry for the confusion. The rule making agen-
cies, say OSHA, or EPA, or another agency, in connection with an
economically significant rule, one with $100 million impact.

Ms. KELLY. Right, $100 million or more.

Mr. AITKEN. They would prepare a regulatory impact analysis of
the anticipated benefits and costs of the rules. It would then sub-
mit that analysis to OIRA, along with the draft of the proposed or
final rule, and then that would be part of our review, discussing
the regulatory impact analysis, as well as the draft rule, to get a
better sense of the relationship of the estimated costs and benefits
of the rule.

Ms. KELLY. So, this is all done within the Executive Branch of
Government, rather than the Congressional Branch. There’s no
input from the Congressional Branch, if I understand you correctly.

Mr. AITKEN. That Executive Order process is an internal Execu-
tive Branch process.

Ms. KELLY. Okay.

Mr. Ot1s. Congressman, if I could, those analyses, however, are
part of the public docket, and now those are internet accessible as
part of the new Federal Government-wide Docket Management
System.

And, you've raised a very important question over our ability to
work with fellow agencies. For us, much of what we do very clearly
touches on virtually every other federal agency’s jurisdiction, par-
ticularly, Agriculture and Energy. And, we have in this Adminis-
tration created an Agricultural Advisor to the Administrator. He
directly reports to the Administrator, and has helped us build quite
a few bridges, both at the career and senior political manager level
with the Department of Agriculture, in many ways that we as an
agency never had before. And, we've been starting to do that in
many different levels with the Energy Department.

We are working, for example, on the spill control rule to conduct
an analysis that was requested of us by the Energy Department,
and we have a team from both departments working on it.

I don’t want you to go away thinking that everything is fine, but
I think it’s an area where this gets back to the issue I raised over
sort of the more mechanistic aspects of the rule making process. I
think we need to do more of that, and we’ve been struggling to, and
I think we’ve done better, and need to do more.
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Ms. KeLLY. I'd be interested—I'm sorry that the Commerce—De-
partment of Commerce isn’t here, but maybe the Chamber can give
me some kind of an idea, they are looking at this at a cost benefit
analysis, do you know whether or not they are also checking for re-
dundancy and overlap? And, wouldn’t that be a place where we
could certainly cut down on some of the rules and regulations?

Mr. Kovacs. The answer is yes. The biggest single problem that
we have, and I'm talking about as—

Ms. KELLY. The answer is yes to what?

Mr. KovAcs. Yes, we could—

Ms. KELLY. That the agencies are looking at redundancy and
overlap?

Mr. KovaAcs. No, they are not.

Ms. KELLY. They are not.

Mr. Kovacs. The biggest single issue in the rule making process,
we've been fighting this issue for years, is that the Data Quality
Act required the agencies, and they just hate this, to use the most
recent best quality data, so you don’t have a rule making where the
agency is using data that’s ten years old, or you don’t have an
agency using, you know, taking certain studies that may be
outliers, but not using the bulk of the studies.

And, the courts have been very clear that the Data Quality Act
is not enforceable, it’s really between OIRA and the agencies, and
they can do whatever it is they want. There’s no way to enforce it,
so that if an agency, and this is what the 4th Circuit says, this isn’t
the Chambers’ position, if the agency wants to rely on data that is
not the most accurate, not the most reliable, and not necessarily
in the mainstream, they are free to do that, and, in fact, just yes-
terday the D.C. Circuit said, not only can they do that, but if they
go into a rule making process and they have one rule which is for
the proposed rule, and they come out with a totally different final
rule, that’s even acceptable, too.

So, the problem is, the agencies have enormous discretion in the
information they use, how they select it, and who they talk to, and
there’s nothing that anyone on the outside can do about that.

Ms. KELLY. Thank you.

My time is up.

Chairman AKIN. Well, this is a hearing I'm sure could go longer
than we are going to be able to make it, but, Mr. Gohmert.

Mr. GOHMERT. Thank you, Mr. Chairman, and I appreciate you
all being here. I'm sorry I was a little late.

You know, so many of these committee hearings, I'm sure you've
been through, people like to preach, and I like this committee,
there’s not that much preaching at people as there is really trying
to gather information.

I just have a couple questions for Mr. Fineran and Mr. Kovacs.

In the information provided by agencies, there are indications
that 36 of the 76 priority reforms have been accomplished, and
through 2005, 33 of the 46 reform milestones identified by the U.S.
manufacturing sector report have been reached. And so, I wanted
to ask you guys, that’s what the Government is saying, do you
agree with that?

Mr. Kovacs?

Mr. Kovacs. We had the discussion of what’s completed already.
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Mr. GOHMERT. Okay.

Mr. KovAcs. And, the answer is sometimes the word is done, and
that’s what the agency says, it’s just done.

You have to be careful. I mean, the agency does need some dis-
cretion, and they are the experts in this area. What we really need,
though, is the transparency, and, really, some integrity in the proc-
ess.

You know, we have a right, if we don’t like the rule—

Mr. GOHMERT. But, you understand this is a government, and so
you are wanting integrity in the process, is that right? I mean, let’s
don’t hope for too much here, you know.

Mr. KovAcs. Transparency, I mean, we are all in this boat to-
gether, and we've got these 110,000 regulations, and we’ve got to
figure out how to do them the right way. And, what we’ve always
preached is, that the agencies need to figure out how to prioritize
this, because with limited resources they have, we are all for pro-
tecting public health and safety. We are all for having the safest
workplace, but, you know, we spend $300 billion a year on environ-
mental protection, and we spend it a lot of times on what the ex-
perts would say are not the main issues and the big issues we sort
of let go.

So, when they say done, there’s no way for us to really challenge
that. I mean, if they want to say it’s done, it’s done.

Mr. GOHMERT. Well, I was giving you the chance to challenge it,
here and now.

Mr. KovAacs. Well, we've challenged it in the sense that we've
said that on a lot of the rules, like the definition of solid waste, this
is something they’ve worked on for years. They are sort of going
through a rule making process, they are saying they are doing
something, but they’ve been going through the same rule making
process since 1980. They’ve got to come to—they’ve got to come to
a conclusion, and that’s where the problem is in the regulatory
process, it just gets lost.

And, what happens a lot of times is, there’s so much, there’s so
much regulation, that the stuff that’s really important gets the
same amount of attention as the stuff that’s not important, and
that’s where I think the small businesses come.

We could bring in like some of the stuff that EPA is doing with
home builders, for example, on enforcement. If your silt fence is
down for a day, they may fine you $10,000, so you are focusing on
whether or not you've got your paperwork in, but you are not focus-
ing on whether or not the excavation is right, and that’s where the
problems come in.

Mr. GOHMERT. Sure.

Well, Mr. Fineran?

Mr. FINERAN. Well, you know, as Bill said, you know, what is
done, a number of them are reports, but does that mean there is
or is going to be a change in the regulations?

But, I think that having the milestones in there does show that
something did come out of the 2002 exercise and 2001 exercise,
which is that, you know, those did not have any kind of overall
deadlines or what agencies should achieve when. So, at least that
was one useful thing that came out of the previous exercise, we can
do that.
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Again, the problem is, if you were to ask us to find out today
where the regulations stand today, Bill and I can’t really tell you.
You know, there’s no place, OIRA doesn’t have it, the centralized
tracking system, they don’t have the list of 76 posted, where the
agencies are, have they met their deadlines, the individual agen-
cies, as far as I know, don’t have it on their public websites.

There may be reasons for that that I'm not necessarily aware of
legal or other, but again, that has been one problem.

Mr. GOHMERT. Well, let me ask you this. What do you think is
the most important specific reform that needs to be achieved, the
next most important specific reform that should be achieved? If you
could do one thing.

Mr. Kovacs. I would—

Mr. GOHMERT. King for a day.

Mr. Kovacs. I would take the passage out of the Mandates Infor-
mation Act, which allows a member of Congress to raise a point of
order on an agency appropriation, if they don’t perform, whether it
be the 610 reviews or the nomination process, and in a transparent
way.

And, I say that because there’s nothing, if you ever, if the Con-
gress and the American people are ever going to get control over
the regulatory process, the Section 610 review and the Regulatory
Flexibility Act is the key, because when Congress legislated that
what they said is, the agencies have to have a part of the strategic
plan and to focus on those regulations that are out of date or
should be changed. And, the agencies, for the last 20 years, that’s
been in the breach, periodically, about every year, you know, you
can find 15 or 20 that will appear in the Federal Register, but
there is no consistent plan, and that’s the one thing, when you get
that report you are able to see it, we are able to see it, and the
process, we can begin talking to each other.

And, I don’t know how else. I mean, we could argue, give us a
right to review it in court, you know, all that does is, that’s just
more litigation, let’s get the job done, and that is, the agency hears
the complaints, they know what the problems are, and let’s get the
process started, so we can be involved in looking at it, and Con-
gress can see what the results are every year.

Mr. GOHMERT. Would Mr. Fineran be allowed to answer?

Mr. FINERAN. Real short, I can answer.

One thing I would like to see happen, the NAM would like to see
happen, is to have the Executive Order 12866 made statutory, so
that OIRA would have some statutory authority. Also, as part of
that, you know, have judicial review now, the Administration will
hate that, whoever is the Administration at the time, but to Dr.
Christensen’s point, when the RFA was completely non-judicially
reviewable in the ‘80s, under the Reagan Administration, every
regulation that came out just About said that this regulation does
not affect small entities in any way, because that relieved them
from doing—from adhering to RFA.

And, once it became judicially reviewable, I think that went
away.

Mr. GOHMERT. Thank you.

Thank you, Mr. Chairman.
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Chairman AKIN. I thank the committee and also our guests for
participating, I think, in an interesting discussion. I'm not content
that it’s just an interesting discussion, and I'm going to be pressing
this committee to take a look, particularly, at your recommenda-
tions, Bill.

But, my sense is, is that with the people that are here, there’s
a good intent to do what’s right, but somehow we get ourselves tan-
gled up in an awful lot of extra hoops and things that we have to
run through.

And, I'd like to figure out what’s the best way to proceed. We've
already seen that we passed a lot of bills, there’s an intent on
everybody’s part to try to streamline the process, and there is in-
creaﬁqing competition internationally that says we have to succeed
in this.

So, we are going to be taking a look at what needs to be done
to try to move things along.

I'm going to make a closing statement here, so that everybody is
forewarned. Although I hate red tape, I'm somewhat sympathetic,
being a Congressman for six years, I know how slow it is for us
to get very simple things done. I understand that you may have
great intentions, as many of us do, and it still just seems like we
are watching glacier races some weeks. So, 'm not blaming any-
body personally or particularly, but I think we want to try to get
through this and figure out what needs to be done.

I have one quick question and then I want to make a closing
statement. The quick question is, to the agencies, when I used to
work for IBM one of the rules on project management we had was,
if you've got a project that you really care about put one person in
charge and hold them accountable.

On these different things that we are trying to clean up, is there
ever one person given that job, and just say, okay, this is your deal,
now you go take care of it and get it, not done, but complete, in
a satisfactory fashion? Is it ever done that way, or are these sort
of lists sort of passed around and passed around, nobody specifi-
cally accountable? Just a quick answer and then I've got close up.

Mr. Ot1s. The answer from EPA’s point of view is, generally, yes.
If it’s a particular rule making, there is, indeed, a workgroup chair
who is given responsibility of dealing with that, with that par-
ticular rule.

And then in a management sense, we’ve done the same thing.
We know what these particular nominations are, and we have the
management team is held accountable to the point where the Dep-
uty Administrator and Administrator are asking periodically, how
are you doing.

So, yes, there’s a work level person who is in charge, and then
there’s a management chain very clearly held accountable.

Chairman AKIN. Thank you.

Let me go ahead and close up here, at least for the moment.

First of all, thank you all for participating in the hearing, and
it does hearten me to hear that there has been progress, but I'm
concerned that I don’t have a very clear-cut picture of exactly
where these things are, the status of where they are, when they
are actually completed to the point of being satisfactory from the
point of view the people that are affected by the regulations, and
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I think we need to figure out some ways that we can create a more
transparent system for the individuals who have made the rec-
ommendations that we’ve heard.

And, we must consider whether institutional changes must be
made that will transcend the loss of those individuals that are ac-
tively seeking ways to reduce regulatory burden.

In regards to the 76 nominations, Mr. Aitken, I would like your
office to submit a chart for the record outlining where Federal
agencies are on the nominations that have been agreed to, their
progress, and when they are actually completed in a way that is
satisfactory to the people that made the recommendation, I want
to know the date and when those were checked off, when we got
them done. You know, this is the satisfaction of a “to do” list, you
want to check them off, you want to see, the ones that are checked
off, and then where the status of the other ones are.

I'm also going to be asking our staff to take a look at what we
can do to try to streamline the process, hold people accountable,
move the projects along, and so we’ll be continuing on this. This
is the second hearing we’ve had on this, it’s not something that we
are going to be dropping.

I understand, Mr. Aitken, that you are an interim, too, in the po-
sition, and that makes it maybe a little bit more complicated, but
I have had a chance to chat with some of the people in charge of
your agency, and I think there’s an interest in cooperating and put-
ting this all together, making it work.

I also wanted to compliment you, Mr. Otis, it seems like you are
really on top of what we are trying to do, and trying to make the
thing work.

And, all of you, I think, have been helpful, but I just think we
need to do a little bit better job. All of you that have heard this
hearing would probably agree on that point.

So, we are not done with this yet, the report issued in 30 days,
is 30 days okay, Mr. Aitken?

Mr. AITKEN. I'll need to look into that, but I would hope that 30
days would be fine.

Chairman AKIN. All right. If it’s not 30 days, we are going to
need an awful good reason why we can’t do that in a month, just
know where the status of those projects are.

Supposedly, people are tracking them, it’s a matter of just col-
lecting the information.

Yes, Madam Chair—oh, closing statement, yes.

Ms. BORDALLO. Thank you, Mr. Chairman, and thank you to the
witnesses.

As the Chairman stated, I think we all want the same thing, but,
you know, with 90 percent, 97 percent of the businesses in America
being small businesses, I think we should put this up on our pri-
ority list.

Listening to the Chamber of Commerce and their reports for the
last how many years here, one year nothing was done, 2003. You
know, we’ll be here until 2015, and maybe still going over the same
situation.

So, I just say, isn’t there—could we envision a system where
when the industry establishes a new standard that they meet im-
mediately with the appropriate agencies, and work together on a
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negotiated rule making, to bring the agency rule up to date. Some-
thing has to be done where we could meet together, not individ-
ually, because I think what Congress is being misled here, we
think that, you know, everything is done, but it’s not done, we've
just filed the report, and we seem to be just spinning our wheels.

So, I would suggest that, Mr. Chairman, we find a more efficient
way to work together and to try to remove some of these things off
our books.

Thank you very much.

Chairman AKIN. Thank you, everybody, with that the hearing is
adjourned.

[The hearing was adjourned at 11:28 a.m.]
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Opening Statement
July 13, 2006
Regulatory Reform and Oversight Subcommittee
House Committee on Small Business
W. Todd Akin, Chairman

Good morning and welcome to today's hearing entitled “An Update on Administration
Action to Reduce Unnecessary Regulatory Burdens on America’s Small Manufacturers.”
I want to especially thank the witnesses who have taken time out of their busy day to
participate at this important hearing.

The well-being of U.S. manufacturers is of vital concern to this subcommittee and to
Congress as a whole. America’s manufacturing base constitutes roughly 12 percent of
the Gross Domestic Product (GDP) of the United States economy, which has slowly
decreased in recent years. About 95 percent of all U.S. manufacturers are small or
medium-sized enterprises. Small U.S. manufacturers in particular have faced fierce
global competition in recent years. Much of this competition comes from countries that
have minimal or no regulatory compliance cost.

The Administration has recognized that by reducing unnecessary regulatory burden, it
also bolsters the strategic competitive position of small U.S. manufacturers in the global
marketplace. This has been exemplified through the solicitation of public nominations
for regulatory reform by the Office of Management and Budget (OMB) in 2004. These
nominations emphasized easing the regulatory burden of small and medium enterprises in
the manufacturing sector. The independent Office of Advocacy at the Small Business
Administration (SBA) and the manufacturing industry answered by delivering 189
nominations to the federal government for the reduction of unnecessary regulation
through rulemaking. Ultimately, 76 nominations were selected to reform unnecessary
regulatory burden in collaboration with the appropriate federal agencies.

On April 28, 2005 this Subcommittee held a hearing entitled “The Administration’s
Program to Reduce Unnecessary Regulatory Burden on Manufacturers — A Promise to be
Kept?” At that hearing we heard testimony regarding the Administration’s timeline and
commitment to reform the 76 burdensome regulations.

Nearly 15 months have passed since we last addressed this important issue and this
subcommittee seeks an update regarding the progress the Administration has made on
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these important reforms. We also hope to learn how the Administration’s regulatory
review process has benefited by engaging in this collaborative effort.

1 look forward to learning more about how these regulatory reform initiatives are
progressing and what more we can do to aid our nation’s manufacturers. I now yield to
the gentlelady from Guam, Madame Bordallo.
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UNITED STATES HOUSE OF REPRESENTATIVES

July 13, 2006

Chairman Akin, Ranking Member Bordallo, and distinguished Members of this Subcommittee,
am Steven D. Aitken, Acting Administrator, Office of Information and Regulatory Affairs
(OIRA), U.S. Office of Management and Budget (OMB). I have worked at OMB for 17 years,
most recently serving as Deputy General Counsel. This is my first appearance before this
Committee. Thank you for inviting me to this hearing and for giving me the opportunity to
testify today on the reform of regulations that impact the United States manufacturing sector.

As you know, two keys roles of OIRA are to review new rulemakings and stimulate
modernization of existing rules. In my testimony today, I will discuss the process OIRA has
used to receive public input on reforming existing rules and how OIRA ensures that agencies
consider the impact of new rules on small businesses.

The 2004 Manufacturing Initiative

A major tool that OIRA uses to improve existing rules is our call for public reform nominations
pursuant to the Regulatory Right to Know Act. ' Pursuant to this Act, OIRA has initiated three
public nomination processes to undertake reform of existing regulations. In 2001, OMB
requested public nominations of rules that should be rescinded or modified. We received 71
nominations from 33 commenters. In 2002, OMB again requested public nominations of
reforms of rules and also sought nominations for reform of guidance documents and paperwork
requirements. We received 316 distinct reform nominations from more than 1,700 commenters.

Our most recent request for public nominations was in February of 2004 - in our draft Report to
Congress on the Costs and Benefits of Federal Regulations.2 In that request, OIRA focused on
the manufacturing sector because it continues to be one of the most heavily regulated sectors of
our economy. We asked nominators to suggest specific reforms to regulations, guidance
documents or paperwork requirements that would improve manufacturing regulation by reducing
unnecessary costs, increasing effectiveness, enhancing competitiveness, reducing uncertainty and
increasing flexibility. We also mentioned that OIRA is particularly interested in reforms that
address burdens on small and medium-sized manufacturers, where burdens tend to be relatively
large. Finally, since any proposed reforms would need to be evaluated as any other regulatory

! Section 624 of the Treasury and General Government Appropriations Act of 2001 (31 U.S.C. § 1105 note, Pub. L.
106-554)
? Available at http:/fwww.whitehouse. gov/omb/inforeg/draft_2004_cbreport.pdf
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action under Executive Order 12866, we suggested that commenters consider the extent to which
a benefit-cost case (quantitative and/or qualitative) can be made for the reform.

In response to the solicitation, OMB received 189 distinct reform nominations from 41
commenters. The materials submitted by the 41 commenters are available on OMB's web site,
and the 189 reform nominations are summarized in OMB's Final 2004 Report to Con§ress on the
Costs and Benefits of Federal Regulations, which was issued on December 17, 2004.” OMB
evaluated the reform nominations and collaborated with federal agencies in the development of
response plans. OMB also sought evaluations of the recommendations by the Office of
Advocacy of the US Small Business Administration and the US Department of Commerce's
Office of the Assistant Secretary for Manufacturing and Services. As a result of this process, on
March 4, 2005, OMB issued the Regulatory Reform of the U.S. Manufacturing Sector Report. In
this report, Federal agencies and OMB determined that 76 of the 189 nominations have potential
merit and justify further action®, For all future actions on these reforms, the report also
identified milestones and deadlines, which range from performing a priority investigation and
reporting to OMB in order to determine appropriate next steps, to issuing modemnized
regulations.

Status of the 2004 Manufacturing Reform Initiative

The U.S. Manufacturing Sector Report identified 46 milestones that agencies were due to
complete (i.e., by publishing a proposed rule or submitting a report to OMB) by the end of FY
2005. Agencies reached 33 of these 46 reform milestones. We report on each of the reform
nominations in the final 2005 Report to Congress on the Costs and Benefits of Federal
Regulations.”

According to the most recent information provided to OMB, the agencies have now completed
36 of the 76 priority reforms. Please note that these numbers are preliminary; we will continue
to work with the agencies to verify and update the status of the priority reforms in preparation for
our 2006 final report to Congress. Several of these reforms successfully improved existing
regulations, in that the reforms increase the net benefits of regulation while maintaining
important environmental, health, and safety protections. The first two reforms listed below were
also identified as high priorities by SBA’s Office of Advocacy.

» In December 2005, EPA issved a final rule permanently exempting certain categories of
“non-major” industrial sources that are subject to national emission standards for
hazardous air pollutants (NESHAP) from the requirement to obtain an operating permit
under title V of the Clean Air Act. The five exempted source categories are dry cleaners,
halogenated solvent degreasers, chromium electroplaters, ethylene oxide sterilizers and
secondary aluminum smelters. The sources affected by this rule are primarily smaller
businesses and EPA estimates that this final rule will provide regulatory relief for over

® Available at http://www.whitehouse. goviomb/inforeg/2004_cb_final.pdf

* A detailed explanation of each priority reform, along with milestones, can be found in OMB’s report on
Regulatory Reform of the U.S. Manufacturing Sector, available at
http://www.whitehouse.gov/omb/inforeg/reports/manufacturing_initiative.pdf

* Available at http://www.whitehouse.gov/omb/inforeg/2005_cb/final_2005_cb_report.pdf
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38,000 sources, many of which are small entities. This reform was in response to
nomination number 108°, which requested that EPA develop a rule that permanently
exempts metal finishing facilities from federal permitting requirements. EPA studied this
issue and found that it had merit.

s In October 2005, EPA published the final rule, which included about a dozen targeted
revisions to EPA's industrial pretreatment program, which streamlined the monitoring
and oversight requirements for industrial facilities discharging into wastewater treatment
plans. One provision allowed treatment plant operators to waive sampling for regulated
("categorical") pollutants upon a showing by the discharger that the pollutant is not
expected to be present in its wastewater. Another allowed treatment plant operators to
reduce oversight of facilities with small volume discharges in order to allow greater focus
on dischargers with the greatest potential for adverse environmental impact. The rule
was estimated to reduce burden on dischargers and treatment plant operators by about
240,000 hours. This reform was in response to nomination number 47, which asked the
EPA to finalize a rule they had already proposed that streamlined the general
Pretreatment Regulations for Existing and New Sources of Pollution.

¢ On April 2006, EPA published a final rule streamlining requirements under the Resource
Conservation and Recovery Act (RCRA). This rule was a result of a multi-year effort
that was designed to systematically reduce burden while ensuring protection of human
health and the environment. Numerous changes were made to provide greater flexibility
(e.g., allow in-house professional engineers to make required certifications) and reduce
paperwork requirements (e.g., lessen the frequency of required self-inspections for
facilities with exemplary environmental performance, eliminate duplicative
recordkeeping and reporting requirements). Overall, this final rule is expected to reduce
compliance costs by $2 million to $3 million annually, without lessening environmental
protections. The annual burden hour savings range from 22,000 hours to 37,500 hours
per year. This reform was in response to nomination number 92, which requested that
EPA should reduce the frequency of inspections of large quantity generator accumulation
areas regulated under RCRA. EPA had already begun a rulemaking to streamline these
requirements before this round of reform nominations.

OMB remains dedicated to these reform initiatives; we will continue to oversee the reform
process to make sure that agencies make adequate progress so that these nominations can be
closed out by the end of 2008.

OIRA undertakes many other activities, in addition to the manufacturing regulatory reform
process, to ensure that agencies consider the impact of their regulatory actions on small business.
We work closely with the Office of Advocacy of the Small Business Administration to ensure
that agencies meet their obligations to analyze the impact of regulations and to consider less
burdensome regulatory alternatives for small businesses. For example, OIRA, along with
Advocacy, sits on Small Business Advocacy Review Panels, pursuant to Small Business
Regulatory Enforcement Fairness Act (SBREFA). These panels ensure meaningful small

® The reforms were numbered for tracking purposes in OMB’s final 2004 Report to Congress on the Costs and
Benefits of Federal Regulations.
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business input in the early stages of rule development for all EPA and OSHA rules that may have
significant small business impacts. To date, OIRA has participated in 30 EPA and 7 OSHA
SBREFA panels. While not legally binding, the recommendations of these panels are taken
seriously by the agencies and have frequently resulted in significant improvements to the
proposed regulations.

In addition, Executive Order 13272, issued in August 2002, strengthens agency compliance with
the Regulatory Flexibility Act (RFA) and Advocacy's role in ensuring that agencies make
minimization of small business impacts a central consideration in the rule development process.
The Executive Order states that agencies must thoroughly review draft rules to assess and take
appropriate account of the potential impact on small businesses, small governmental
jurisdictions, and small organizations, as provided by the RFA.

Thank you very much for the opportunity to participate today in this important hearing. I would
be happy to answer any questions you may have.
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L Introduction

Mr. Chairman and M embers of the Subcommittee, good morning and thank you for giving me the
opportunity to appear before you today. My name is Rick Otis, I am the Deputy Associate
Administrator of the Office of Policy, Economics, and lnnovation (OPEI) at the EPA. Located
in the Office of the Administrator, OPEI is the primary policy arm of EPA and we work with all
other parts of the Agency and federal government on regulatory policy, the development of new
innovative approaches to environmental protection, and economic analy ses. In recent years,
OPEI has been specifically charged by the Administrator to improve the quality of the science,
policy, and economics that underlie EPA’s regulations, including the assessment of small
business impacts. These vital functions give OPEI a central focus in the development of
regulatory policy and innovation. As a senior managing official of OPEL I have a personal
interest in ensuring that the commitments to regulatory improvement made by the Agency are

successfully fulfilled.

My primary purpose for appearing this morning is to discuss the Environmental Protection
Agency’s regulatory initiatives included in the Office of M anagement and Budgets (OM B) 2005

report entitled Regulatory Reform of the United States Manufacturing Sector. [ also want to

take this opportunity to touch on two other important and closely related topics. March of this
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year marked the 10th anniversary of the passage of the Small Business Regulatory Enforcement
Fairness Act (SBREFA), so [ will take a few hloments to describe some of EPA’s efforts to

address small business concerns in the context of the main subject of this hearing. And lastly, |
will outline a few key innovative actions we are taking to move EPA beyond simply producing

better regulatory actions, but take us towards new ways of achieving environmental protection.

When nominating Administrator Steve Johnson, President Bush challenged him and the Agency
to accelerate our nation’s environmental progress while maintaining our economic
competitiveness. This is a clear recognition by the President of two very important points.
First, it recognizes that as a nation we have a core, underly ing set of values that lead us to
provide our children with a healthier, safer world. Second, it recognizes that we face significant
and growing global economic competition. At EPA, we are critically aware of the role we play in
both these issues and join the President in ensuring our children inherit a safer, healthier, more

economically vibrant future.

The manufacturing sector is a cornerstone of our nation’s economic vitality and provides
American’s with excellent products, job opportunities, and a better quality of life. However, the
ch.allenges confronting American manufacturers, particularly those in the small business sector,
are urgent. U.S. manufacturers compete with businesses from both developed and developing
countries in an increasingly global economy. This global economic challenge influences American
businesses, and makes it imperative that regulatory agencies, such as EPA, seek regulatory

options that achieve environmental results and economic success.

Small businesses represent 99.7 percent of all employer firms, employ half of all privaté sector

employees, pay 43 percent of the total U.S. payroll, and have generated 60 to 80 percent of new
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jobs annually over the last decade.! To keep this part of our economy vibrant, and growing, we
must seek cost-effective, innovative, and practical environmental solutions. As such, our work
on innovative approaches to achieve environmental results often focuses on small business. We
are pursuing innovative strategies that can lead us to a more results-oriented system of

environmental regulation and that harness the growing needs in environmental stewardship.

Just over a year ago, Ms. Stephanie Daigle, Acting Associate Administrator of EPA’s Office of
Policy, Economics and Innovation testified before this subcommittee on our commitment for
regulatory reform of the manufacturing sector, and the vitality of EPA’s small business programs.
I believe that the subcommittee will be pleased to hear that the Agency has made significant
progress in meeting our commitments and continues to be a leader in federal small business

programs.

II._Manufacturing Initiative

In 2004, in a report entitled Manufacturing in America, the Department of Commerce
recommended regulatory reform as a key activity government can undertake to ensure the
continued competitiveness of U.S. manufacturing in a global market. This report became the
driving force behind the Administration’s initiative to reform regulations that place unnecessary
or counter productive requirements on the manufacturing sector. EPA shares that interest, and
recognizes that more targeted, flexible, and appropriate regulatory requirements will help

accelerate the pace of environmental protection in a manner that is more consistent with our

'Ths information comes from the Small Business Administration Office of Advocacy
October 2005 Frequently Asked Questions Fact Sheet. The Office Of Advocacy defines a small
business for research purposes as an independent business having fewer than 500 employees. For
EPA’s RFA/SBREFA uses definitions codified at 13 CFR 121.201.

(WS}
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national responsibility to maintain a strong economy, including manufacturing. We believe that
smarter regulations enable manufacturing facilities to focus their resources on higher priority

environmental issues and result in better environmental protection.

Since 19‘97, OMB has submitted an annual Report to Congress estimating the total costs,
benefits, and irﬁp acts of federal rules and paperwork. OMB publishes a draft report each spriﬁg
and solicits public comments on the content of the report and on any regulatory actions or
guidance documents the public believes should be nominated for reform. In 2004, OMB focused
their Report to Congress on regulatory reforms relevant to the manufacturing sector. OMB
requested public nominations of specific regulations, guidance documents, and paperwork
requirements that, if carefully modified, may reduce costs, increase effectiveness, enhance
competitiveness, and increase flexibility. One hundred and eighty nine responses were submitted
to OMB from 41 different commenters. Most of the nominations pertained to regulations
prbmulgated by EPA and §he Department of Labor. In December 2004, OMB referred 90
reforms to EPA for our review and consideration. EPA evaluated the merits of each of the
reform nominations and, in January 2005, submitted its reform recommendations to OMB. EPA

carefully examined each and every reform suggested by the public and considered:

. if the action was based on sound science;

. _if implementation of the action was the most effective way to manage for
environmental results;

. and, whether the same, or better, environmental outcome could be achieved

through a cooperative partnership rather than cornmand and coutro! regulation.

Applying those criteria, EPA and OMB agreed to pursue 42 reforms that were included in the

report. EPA’s commitments cover a wide range of issues, most of which will reduce the burden

4
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of monitoring and reporting requirements, while still protecting human health and the
environment. This is particularly important for small businesses which often face a

disproportionate share of the regulatory burden.

Our review of the nominations has helped to either confirm the Agency’s initial approach or
recognize the need for revision or clarification. It has also highlighted other opportunities for us
to accelerate the pace of environmental protection through cooperative partnership and

stewardship.

IIL._Progress on Regulatory Reform Nominations: Completed Actions

OPEI is responsible for overseeing the Agency’s efforts to meet the Manufacturing Initiative
milestones, and | am pleased to report that we have almost comp leted our commitment. We
developed and maintain a database to track the milestones for each regulatory initiative, and the
Agency’s progress is presented to the Administrator on an on-going basis. Overall the Agency
has made significant progress. We have completed our reform commitments for 22 of the 42
nominations, more than half of the commitments identified in the March 2005 OMB report. We
are on track to comp lete several additional actions that we expect to finalize by the end of 2006,
including four for which we are in the process of confirming with OMB whether our
commitments are fully complete. Many of these nominations focus on reducing the frequency
and burden of reporting requirements, but still maintain the Agency’s emissions ‘and risk
exposure limits. These considerable modifications effectively protect the environment and
human health at a level above, or at least equal to, our current standards but at a lower cost.
While we are close to comp leting our work on the Manufacturing Initiative, there are a few
remaining nominations for which the Agency is still considering the best approach to address the

outstanding issues raised by commenters.
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I would like to highlight our progress on two reforms that illustrate the meaningful steps the

Agency has taken in responding to OMB.
Pretreatment Streamlining

The National Pretreatment Program is part of the Clean Water Act’s (CWA) water pollution
control program. The program is a joint regulatory effort by local, state, and Federal authorities
that requires the control of industrial and commercial sources of pollutants discharged to ‘
municipal wastewater plants {called “Publicly Owned Treatment Works” or “POTWSs”). Control
of pollutants prior to discharge of wastewater to the sewer minimizes the possibility of
pollutants interfering with the operation of the POTW and reduces the levels of toxic pollutants
in wastewater discharges from the POT W and in the sludge resulting from municipal wastewater

treatment.

Although adoption of the General Pretreatment Regulations has resulted in more consistent

imp lementation of the Pretreatment program on a national basis, many individual POT Ws and
industrial users have experienced problems imp lementing certain requirements. As aresult, EPA
promulgated a rule in June 2005, which streamlined and clarified certain provisions of the General
Pretreatment Regulations for Existing and New Sources of Pollution. The rule allows Control
Authorities to better focus oversight resources on industrial users with the greatest potential for
affecting POT W operations or the environment. One example of the benefits of the changes is
that local governments which imp lement the pretreatment program are no longer required to
sample for pollutants that are not present at the industrial users facility. This change will
substantially reduce the costs to facilities, while still holding those facilities to the same federal

discharge limits currently in place.
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This rule reduces the overall burden from technical and administrative requirements that affect
industrial users, local control authorities and approval authorities, providing more flexibility to
achieve environmental protection. If POTWs édopt the regulatory flexibility option, the
estimated savings in annual burden hours and costs to the affected respondents could be as much

as 240,000 hours or $10.1 million.

Title V Operating Permits

The 1990 Clean Air Act Amendments require that all states develop operating permit programs
under Title V of the Act. Under these operating permit programs, every industrial facility that is
a major source of air pollution must apply for an operating permit. In addition, some industrial
facilities that release smaller quantities of air pollutants, known as “area sources”, must also
obtain operating permits unless EPA specifically exempts them from permit requirements
through federal rules. As a result, some minor stationary sources have been required to file for
operating permits under the Title V program. Stakeholders expressed concern that the growing
number of requirements under Title V, coupled with the growth of state permit programs created
confusion and additional unnecessary burden on some small entities. EPA was requested to

review the permitting process and seek approaches that would reduce costs.

EPA has successfully addressed both of these concerns. On December 9, 2005, the EPA issued a
final rule to permanently exempt from the requirement to obtain federal operating permits smali
facilities in five industry sectors: dry cleaners, halogenated solvent degreasers, chromium
electroplaters, ethy lene oxide sterilizers, and secondary aluminum smelters. This rule reduces the
economic impacts on smal entities by exempting certain categories of “non-major” industrial
sources from the permitting requirements. For toxic air pollutants, the Clean Air Act defines

"major” industrial sources as those emitting 10 tons per year or more of any one hazardous air
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pollutant or 25 tons per year or more of any combination of hazardous air poliutants. Sources
emitting less than that are "non-major.” Only facilities that are "area sources” would receive the
exemption, and permits are still required for larger (major) sources of air toxics in these industry
categories. The final rule also prohibits states from issuing federal operating permits to these
sources once the Agency has exempted them from the national permitting program. States may
continue to issue other types of air permits for such sources, such as state operating permits.

We have estimated that this action will reduce the burden for over 38,000 sources, many of which
are small entities. While we have not calculated specific cost savings for area sources from these
exemptions, we estimate that average annual Title V costs per source at $7,300. In addition to
the 2005 rule, we are taking other actions to reform the Title V program that go beyond the
commitments we made in response to OM B’s Manufacturing Initiative. The Clean Air Act
Advisory Committee (CAAAC) recently formed a task force -- made up of stakeholders from a
variety of interests -- and charged it with studyingthe Title V program and develop ing a series of
recommendations on how to improve the imp lementation of the program. The task force has
now completed their work; EPA is reviewing the recommendations and developing an
implementation plan, which will be presented to the CAAAC at their next meeting in September

2006.

IV. EPA’s Commitment to S mall Businesses.

Mr. Chairman, the M anufacturing Sector Report issued by OMB and EPA’s related actions are
just one aspect to our overal] efforts to enhance environmental protection while addressing the
unique issues associated with small business and manufacturing. Through a variety of Agency
programs and policies, we are working as partners with America’s small businesses to further
improve our regulatory processes and develop other non-regulatory approaches to achieve

environmental protection.
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EPA is a government leader in imp lementing the Regulatory Flexibility Act (RFA}) as amended by
the Small Business Regulatory Enforcement Fairness Act (SBREFA). Although EPA has a long
history of considering the concerns of small business, certainly one factor that sharpened EPA’s
attention to small businesses is the Small Business Advocacy Review Panel provision of
SBREFA. Along with OSHA, EPA is required to convene a panel unless it certifies that a rule, if
promulgated, will not impose a significant economic impact on a substantial number of small

entities.

Here on the 10th anniversary of SBREFA, EPA has so far completed 29 panels with over 450
small-business, small-government, and small non-profit representatives providing regulatory
input to the Agency. The panels, conducted in partnership with SBA’s Chief Counsel for
Advocacy and OMB’s Administrator of the Office of Information and Regulatory Affairs, ensure
meaningful small business input in the early stages of rule development and result in excellent
suggestions on how our regulatory actions can imp lement less burdensome and environmentally

protective regulatory approaches for small businesses.

There has been real benefit from the SBREFA process to small businesses. The panels conducted
to date have produced recommendations that would reduce the potential burden on small
businesses and communities while achieving environmental objectives. For example, this past
year we comp leted a panel for a proposed rule on the control of hazardous air pollutants from
mobile sources. EPA’s proposed rule generally adopted the panel's recommendations on
regulatory flexibility to minimize impacts on small businesses. The panel recommended that we
include hardship provisions in the rule for small refiners that would enable small businesses to
apply for an extended comp liance date. The panel believed that while all refineries are allowed
some lead time before the proposed program begins, they believed that small refiners would be

disproportionately challenged. In keeping with this recommendation, the proposed rule included

9
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a four year delay for all small refiners, plus a hardship provision providing additional time in case
of extreme hardship, to help mitigate these challenges. The proposal also included numerous
other flexibilities for small businesses including provisions that limit small entity certification and
testing burden, extend comp liance deadlines, and allow hardship-based extensions for gas can

manufacturers.

Panels represent only one facet of EPA’s full commitment to consider small businesses in the
rulemaking process. EPA conducts outreach and seeks accommodations for small entities in
regulations to which they will be subject. In the ten years since SBREFA’s passage, EPA has
issued many regulatory proposals that may have imposed some level of regulatory requirement
on at least one small business or community. Most of these did not undergo SBREFA Panel
review, but EPA nevertheless worked with small businesses to minimize their burden while

meeting the requirements of environmental statutes.

Small business and manufacturers concerns are a key priority f01; this Admiinistration, but I
should also note that EPA has compiled a record of responsiveness to small business from the
very first. EPA recognized early on the need to institutionalize small business practices and
formally established the Office of the Small Business Ombudsman (SBO) in 1982. The SBO
works with EPA personnel to increase their understanding of small businesses in the
development and enforcement of environmental regulations. The SBO also serves as a liaison
between the small business community and the EPA to promote understanding of Agency policy
and small business needs and concerns -~ providing a convenient way for small business to access
EPA through correspondence and many thousands of phone calls and numerous web site “hits”
each year. SBO stays in regular contact with over 45 key national trade associations representing
several million small businesses and with state and regional ombudsmen who sefve small

businesses on the local level.
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In addition, EPA has long standing programs and policies designed to recognize the special needs
of the small business community and to increase the delivery of information about EPA’s
regulatory requirements to small business. EPA has a history of developing authoritative
materials to aid the regulated community in its compliance efforts. EPA makes these and other

related resources readily accessible to small businesses through several channels.
V. Innovations in Environmental Protection

Accelerating the pace of environmental protection while maintaining our nation’s economic
competitiveness has challenged us at EPA to think creatively and outside our traditional
regulatory framework. We are pursuing innovative strategies that can lead us to more results-
oriented systems of environmental regulation that harness the growing interest in environmental
stewardship. By necessity, our work on innovative approaches for improving environmental

results often focuses on small business.

We are exp loring innovative approaches to meet that need as efficiently and effectively as
possible and within the existing confines of the law. For example, working with industry,
academic institutions, environmental groups, and other agencies, we have set up web-based
Compliance Assistance Centers that address the requirements of specific sectors, many of which
have major small business membership. Each Center provides businesses, local governments, and
federal facilities with information and guidance on environmental requirements and ways to

save money through pollution prevention techniques. We are also working with small business
to explore alternatives to conventional regulations. One example is the Environmental Results
Program (ERP), which was first piloted in Massachusetts and is now being implemented in 16
states. This program takes an integrated approach to environmental management, combining

comp liance assistance, self-certification procedures, and performance measures for certain small

t
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business sectors, such as dry cleaners, printers, and auto body shops, that can be difficult to
address with traditional permitting. We’ve found this to be a smart approach to working with
these sectors. In Rhode Island, ERP improved the overall environmental performance of auto
body shops by 37 percent while compliance went up by 46 percent. Delaware saw similar
results — overall environmental performance for auto body shops improved by 29 percent while
comp liance increased by 18 percent. Based on these and other results, we're now working other
states and small businesses to see if this same approach might be useful in other sectors or

settings.

The National Environmental Performance Track is énother program that is changing how we
regulate. This first-of-its kind federal program rewards facilities that go beyond compliance with
regulatory requirements to attain levels of environmental performance that benefit the workforce,
communities and the environment. Facilities that earn membership receive public recognition,
and regulatory and administrative incentives such as reduced inspections. Small businesses are
among the facilities that have been benefitting from the Performance Track program. For example,
this year performance partnership members can request expedited CWA permits where their
competitiveness in the international marketplace depends on the ability to expand their facility or

operate a new facility in a quick time period.
VL Conclusion

If sensitivity to the needs of small businesses and communities has been important up until now,
it will be absolutely critical in the years to come. On behalf of EPA, I want you to know that we
are working to create a sy stem that works for small business by providing better and earlier
access to the regulatory process, developing alternative approaches to regulations,

and increasing the transparency and clarity of our decisions.

12
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In concluding this testimony I would again like to state that I am personally committed to
finalizing our remaining reform initiatives. Our attention to the Manufacturing Initiative has
resulted in heightened attention to scientific, economic, and policy issues in EPA’s action
development process and reinforced the importance of working collaboratively with our

stakeholders to ensure that the solutions to environmental problems are efficient and effective.

Thank you for the opportunity to testify today. [ would be happy to answer any questions that

you may have.
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Executive Summary

The National Association of Manufacturers (NAM) appreciates the interest of the
Subcommittee on Regulatory Reform and Oversight in seeing results from the “List of 767
regulations that the Office of Management and Budget’s (OMB) Office of Information and
Regulatory Affairs (OIRA) released on March 9, 2005, for agencies to improve. With new
leadership at both OMB and OIRA coming into office, this hearing is an important indicator that
Congress would like to see an improvement in the regulations cited.

The regulatory burden falls most heavily on the manufacturing sector, so the ability to
comply as efficiently as possible with regulatory goals is of particular importance to
manufacturers.

The NAM is disappointed that OMB did not include a status report on the List of 76 in
the 2005 Final Report to Congress on the Costs and Benefits of Federal Regulatory Programs,
nor has it posted a status report on its Web site. From our experience, some agencies, such as
EPA, are taking this exercise seriously and have taken steps to improve the regulations on the
List of 76 while others, notably the Department of Labor, have not demonstrated responsiveness.

OIRA’s authority to review and direct agency activity on regulations rests solely on
executive orders. OIRA should be given more authority through statute to ensure that agencies
comply with the Paperwork Reduction Act, the Administrative Procedure Act, the Information
Quality Act and prionitics of the President.
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COMMENTS OF THE NATIONAL ASSOCIATION OF MANUFACTURERS
BEFORE THE

SUBCOMMITTEE ON REGULATORY REFORM AND OVERSIGHT
OF THE
HOUSE OF REPRESENTATIVES
COMMITTEE ON SMALL BUSINESS

Jury 13,2006

Chairman Akin and members of the subcommittee on Regulatory Reform and Oversight,
thank you for the opportunity to testify before you today on behalf of the National Association of
Manufacturers (NAM) about the Administration’s call in 2004 for regulations — especially those
that affect manufacturing — that could be improved.

The NAM is the nation’s largest industrial trade association, representing small
and large manufacturers in every industrial sector and in all 50 states. Three-quarters of the
NAM’s membership are small and medium manufacturers. Headquartered in
Washington, D.C., the NAM has 10 additional offices across the country. Visit the
NAM'’s award-winning Web site at www.nam.org for more information about
manufacturing and the economy.

The NAM’s mission is to enhance the competitiveness of manufacturers by
shaping a legislative and regulatory environment conducive to U.S. economic growth,
and to increase understanding among policymakers, the media and the general public
about the vital role of manufacturing to America’s economic future and living standards.

The manufacturing community — especially smaller manufacturers — welcomes today’s
hearing. The NAM had planned to do its own survey of agency adherence to the deadlines in the

“List of 76” regulations that the Admimistration released last year for agency action. Given past
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experiences, we were concerned that agencies would be allowed to let this project lapse, so
congressional attention in seeing results is appreciated. The NAM’s concern has been
heightened because the leadership of both the Office of Management and Budget (OMB) and
OMB’s Office of Information and Regulatory Affairs (OIRA) has left since the project began.

The Quality of Regulations Is Important to Manufacturers

The NAM appreciates that the Administration was trying to lend a helping hand to the
manufacturing sector when it pursued its Manufactaring Initiative. This was during a
particularly tough time for our sector. The recession of 2001 was unique in the post-World
War Hl era because it was the only recession where manufacturing was a lead indicator of
problems and also lagged in recovery. Indeed, half of the 6.5 percent downturn in manufacturing
production took place before the economy went into recession. Then, during the initial year and
a half of growth following the 2001 recession, the manufacturing recovery underperformed the
general economic recovery by 34 percent. It took several years for manufacturing to recover; at
the time of the call for regulatory improvement suggestions, the manufacturing sector was still
struggling.

As part of the Manufacturing Initiative, the Administration, led by the Department of
Commerce, held a series of roundtables in 2003 with manufacturers of all sizes. One complaint
that the Administration repeatedly heard was the difficulty in complying with regulations.
Among a series of recommendations following the roundtables was for OIRA to review federal
regulations and make recommendations for improving them.

In its 2004 Draft Report to Congress on the Cosis and Benefits of Federal Regulatory
Programs (Draft Report), OIRA asked the public for suggestions on ways to improve federal

regulations, especially those that affect manufacturing. While the NAM welcomed this
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invitation, and committed itself to make a quality submission to OIRA, many of our members
were skeptical. The Administration had gone through a similar exercise in 2002 in which the
NAM and a number of our member companies participated. The results of that program were
disappointing. The NAM could not identify a single example from its 2002 submission of any
regulation that was improved in a significant way. (In all faimess, there were some changes
made at the suggestion of other parties.) Because the 2004 effort was part of the
Administration’s broader Manufacturing Initiative, however, we were assured that the exercise
would be productive.

The quality of regulations is of particular importance to the NAM and its membership,
which made the barely noticeable results from 2002 all that more disappointing. According to a
recent report by the U.S. Small Business Administration (“The Impact of Regulatory Costs on
Small Firms,” September 2005), the average annual regulatory compliance cost per employee for
manufacturing firms is $10,175, versus $5,633 for firms in all sectors. The per-employee annual
regulatory compliance cost for manufacturers with fewer than 20 employees is more than two-
and-a-half times higher than it is for manufacturers with 500 or more employees. For
manufacturers with fewer than 20 employees, the annual figure is $21,919, compared to $8,748
for large firms. Manufacturers with between 20 and 499 employees bear an annual per-
employee cost of $10,042 for regulatory compliance. Regulations particularly hit manufacturers
because this sector bears a disproportionate share of environmental and workplace requirements.

It should also be noted that the NAM did not view either the most recent nor the 2002 call
for regulatory improvement nominations as an opportunity for a “regulatory rollback.” Rather,
we have viewed the efforts as opportunities to make compliance easier. And that should be the

goal of a successful regulatory program. While we can debate how high or low a standard
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should be during the promulgation process, once that decision is made the agencies should not
place roadblocks in the path of regulated entities as they try to meet the standards of the
regulation. In addition, if a standard no longer makes sense then the agency should consider
changing it or eliminating it.

As we move on to the next generation of regulating, thought should be given to
emphasizing incentives and disincentives as a reward or punishment for voluntary compliance
with public policy goals. That said, the subcommittee should be aware that there is a new
generation in charge of business. Its attitude toward regulatory agencies can be charactenized in
the testimony of a member of the NAM Board of Directors who testified before the Senate
Committee on Governmental Affairs in the 1990°s that if EPA, OSHA or other regulatory
agencies can help him make his factory safer for the environment and for workers then he
definitely wants to know, especially if it can be done in such a way that he can remain
competitive with global competitors. After all, he went on to tell the committee, 1t is his kids
who play in the playground near his plant and swim and kayak in the river that runs past it; he
also would run into an injured worker or, worse, widow, at the pharmacy, grocery and other
places. What does not help him to meet regulatory goals is a mound of paperwork and
mefficient command-and-control edicts that even his workers question as overkill or just plain
ridiculous.

The record should also show that including suggestions for improving regulations is a
congressional directive through the “Regulatory Right-to-Know Act” (RRKA), which was
enacted as Section 624 of the FY 2001 Treasury and General Government Appropriatious Act.
The RRKA tells OMB to submit an annual report on the benefits and costs of federal regulatory

programs, and to include regulatory improvement suggestion(s) as part of the report.
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The NAM’s Process

After the 2004 Draft Report was released, the NAM’s Regulatory Improvement Task
Force determined early on to focus on a limited number of regulations where a difference would
be noticed by our membership if changes were made.

The NAM solicited its membership for which regulations they thought could most be
improved. The NAM 1s member-led, and its Regulatory Improvement Task Force reviewed the
regulations nominated by the full membership, using the criteria set forth by OMB as a gunide to
the extent possible.

OMB’s four criteria were that “. .. (1) a benefit-cost case (quantitative and/or
qualitative) can be made for the reform; (2) the agency or multiple agencies have statutory
authority to make the suggested change; (3) the reform recommendation gives due consideration
to fair and open trade policy objectives; and (4) the rule or program
is important.”

With a limited amount of time and resources, the task force recognized that in making its
selection it could not, in most cases, meet the first criteria set forth in the 2004 Draft Report,
namely that a benefit-cost case can be made. In assessing the other criteria, however, the task
force tried to limit the recommendations to those that did not need a statutory change, would
continue or enhance fair and open trade, or were important. The task force realized that the 2004
Draft Report used the term “and” prior to the fourth criterion, but in the spirit of the exercise
asked OIRA to consider even “nitpicks” that would improve the regulatory environment. In
addition, some nominated regulations may have required changes in the regulation’s underlying

statute. While nothing could be done administratively in these instances, OMB and the agency
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involved should have been alerted to the difficulty caused by the statutory language for regulated
entities and work with Congress to make the necessary changes.

In its 2004 submission, the NAM expressed disappointment to OIRA that none of its
2002 nominations had been improved. While we acknowledged that perhaps the
recommendations submitted did not meet all of the criteria set forth by OIRA at that time, such
as a benefit-cost study, OIRA could nevertheless have encouraged the agencies involved to use
the opportunity to take actions to correct, update and otherwise improve their regulations,

The regulations that the NAM submitted in 2004 are attached to this testimony. As
discussed below, Appendix A contains those regulations that the NAM determined were most
important for the agencies to improve. Appendix B is a detailed submission on suggestions to
make the regulations governing the Family and Medical Leave Act better and more practical.
Appendix C is a listing of other small, technical but important changes that the agencies could
make to improve manufacturing regulations.

In the text of the 2004 submission, we highlighted one example of a regulation that surely
cries out for an update, but it remained unchanged after 2002. This particular regulation is an
OSHA rule found at 29 C.F.R. §§1910.106 and 1910.107, dealing with fire standards when using
resin in boat building. The Code of Federal Regulations (C.F.R.) cites the National Fire
Protection Association (NFPA) standards set in 1969. Not surprisingly, the NFPA has updated
its standard numerous times in the past three-and-a-half decades. Yet, OSHA refuses — despite
being petitioned by regulated entities — to make a simple change in the C.F.R. that would
accurately reflect modem fire standards. One can only imagine what OSHA would doto a

covered company if it refused to update a Material Safety Data Sheet because everybody who
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works with the product knows about the changes to it and it would be just too much trouble to
change.

For all intents and purposes, the C.F.R. has the force of law, so the NAM hoped that
OIRA would effectively encourage agencies to pay attention to “simple™ fixes for the C.F R. that
were submitted. In the OSHA case above, a company technically could be cited for not adhering
to 1969 fire standards, for example. Indeed, our understanding from the National Marine
Manufacturers Association is that such citations have been issued to its membership on
NUMerous occasions.

Another disappointment was — and is — that nothing had happened on needed changes
to the regulations governing implementation of the Family and Medical Leave Act (FMLA) —
this despite the fact that the NAM and other organizations submitted very detailed analyses in
2002. In addition, Rugsdale v. Wolverine Worldwide (122 S. Ct. 1155 [2002]), the first FMLA
case to be heard before the Supreme Court, struck down the Department of Labor’s notice
requirements as not consistent with the statute. While they were attached to the general
submission in 2002, the NAM also submitted its proposed suggestions for making the FMLA
more comprehensible and easier to comply with — while not undermining the intent of the
statute — under separate cover. In 2004, the NAM resubmitted 1ts FMLA nomination from
2002, as nothing had changed.

On a more positive note, the NAM realizes that OIRA did make some changes as a result
of the 2002 call for regulatory improvement nominations. Therefore, in an effort to achieve
more stccess in having the NAM’s suggested improvements accepted in 2004, we altered our
format. Specifically, the NAM comments highlighted key regulations in need of improvement

by listing them separately. These recommendations are those that the NAM Regulatory
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Improvement Task Force believed best met the last three of OIRA’s criteria and that also would
make a difference to the regulatory environment faced by manufacturers as a sector if improved.
These nominations are found in Appendices A and B to this testimony. Specifically, they are:
the Particulate Matter and Ozone National Ambient Air Quality Standards; the Toxic Release
Inventory; the Definition of Solid Waste; Spill Prevention Control and Countermeasures; SARA
Title 111; the FCC “Do Not Fax™ rule; and the Family and Medical Leave Act. The NAM made
detailed comments and provided testimony with suggested improvements for the Toxic Release
Inventory and submits those documents as Appendices D and E.

The NAM’s more specific nominations are in Appendix C. While not as detailed as those
in Appendix A or B, the NAM asked OIRA to encourage the agencies involved to take these
nominations seriously. While they may not be “important” to the overall economy, they were
important enough for the NAM member company to take the time and effort to write them up
and nominate them. In addition, NAM member companies — especially smaller manufacturers
— have indicated that the true problem of excessive regulation is not really one or two specific
regulations, but having to deal and comply with the sheer volume of what could be considered

minor regulations.

The List of 76 Regulations

In what has become known as the “List of 76, on March 9, 2005, OIRA released the
regulations that it would forward to the appropriate agencies for their specific consideration.
Hard deadlines accompanied most of the regulatory improvements.

The NAM issued a press release on March 10 praising OIRA and OMB for taking the

first step toward following up on the suggested improvements. We were pleased that five of the
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seven regulations that we noted were in most need of reform had been included in the List of 76.
The Ozone and Particulate Matter National Ambient Air Quality Standards were undergoing a
separate review process so it is understandable why they were not included. We were perplexed,
however, that Form R, which is used to comply with Title III of the Superfund Amendments and
Reauthorization Act (SARA) was missing from the list.

OIRA made clear that it had consulted with the agencies prior to releasing the list and
that the regulations that were included and instructions to agencies reflected those discussions.

In that regard, the NAM encourages the subcommittee to look at Reference Number 153,
dealing with an OSHA rule covering flammable liquids, which is apparently based on the
nomination by the NAM and the National Marine Manufacturers Association (NMMA) for
OSHA to update its fire protection standards used in boat building. This rule was discussed
above. Rather than stick with a simple, easy fix to the problem at hand, Reference Number 153
now has OSHA undertaking a “major project to review and update as necessary all of its
standards that are based on national consensus standards.” This, unfortunately, will allow OSHA
to insist when asked that it is indeed working on the resin fire-protection standard, but it will be a
long time before it is implemented because reviewing all of its consensus standards is such a
large and time-consuming project. The NAM encourages OIRA to issue a prompt letter to
OSHA to put 29 C.F.R. §§1910.106 and 1910.107 at the top of its list of consensus standards to
review since the problem with this rule has been brought to OSHA’s attention for more than a
decade and it can be fixed easily. Not surprisingly, OSHA has not indicated to either the NAM
or NMMA that it needs any additional information in order to improve its consensus standards.

When Representative Candice Miller, chairman of the Regulatory Affairs Subcommittee

of the House Committee on Government Reform, heard about OSHA stonewalling on this
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regulation from testimony by NAM President John Engler during an April 12, 2005, hearing on
the List of 76, she introduced H.R. 3255, the Fire Protection Improvement and Correction Act of
2005. The NAM encourages members of this subcommittee, and other members of the House, to
cosponsor Chairman Miller’s bill if you share her concerns about OSHAs continued
intransigence on a regulation that should be easy to improve.

Because OMB has not created a centralized list for tracking the status of what
improvements, if any, have been made to the regulations on the List of 76, the NAM can only
relay o you which regulations we have been contacted about.

On this score, the NAM would like to applaud EPA as an agency that is taking this
exercise seriously. Granted, more than half of the rules included on the List of 76 come under
EPA, but the agency has contacted the NAM for additional information on a number of
regulations that we nominated for improvement. These include Reference Numbers 30
(Document AP-42); 42 (Changing Hazardous Waste Rules To Encourage Recycling); 52
(Paperwork Burden of the Toxic Release Inventory Program); 83 (Leak Detection and Repair);
and 86 (Method of Detection Limit). In addition, EPA proposed improvements to lead reporting
burdens under the Toxic Release Inventory, but the House has passed an NAM-opposed
amendment as part of the FY2007 Interior Appropriations bill to deny funding for the revised
rule.

We also understand from speaking with EPA that it is working on other rules nominated
by the NAM even though we may not have heard from anybody at the agency. One example is
an improvement to its forms. In the past, EPA forms were in WordPerfect, even though most of

its constituency uses Word. Our understanding now 1s that EPA forims have been converted to
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Word. Previously, regulated entities had to do the conversion themselves, adding man-hour
burdens to the forms that EPA did not count.

The Do Not Fax™ rule issued by the Federal Communications Commission, which
would have placed onerous recordkeeping requirements for busincesses of all sizes, was placed on
the List of 76 even though it needed a statutory change that would clarify what Congress
intended for the defimtion of existing business relationship. The NAM is pleased to note that
Congress responded by passing the Junk Fax Prevention Act (P.L. 109-021), which the President
signed into law on July 9, 2005.

The NAM has also been contacted by both the Department of State and the Commerce
Department’s Office of Industry Analysis for additional information on Reference
Number 175 (Duty Drawback). This regulation governs refunds for duties on imported products
when the imported product is either destroyed or exported as part of another product. The
paperwork is so burdensome that many companies eligible for the refund choose to forego
reimbursement rather than fill out the forms. OIRA indicates in its summary of the regulation
that a statutory change is hikely necessary to make the process of receiving a refund more
streamlined. Any support that members of this subcommittee could give if legislation is
submitted to correct the problems with this regulation would be appreciated.

In addition, we understand from another nominator that the Food Safety and Inspection
Service of the Departmem of Agriculture held hearings on the listeria rule (9 C.F.R. 430) and
that changes were made to help small, and especially very small, companies subject to the
regulation.

The NAM has not heard from other departments or agencies regarding regulations on the

List of 76 that were nominated by the NAM. Most notable is the Department of Labor with
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respect to the FMLA. The changes nominated by the public for the regulations governing this
statute were so extensive that OIRA listed them as Reference Numbers 134-137, 139, and 141-
144, The OTRA summary noted that “Commenters recommended reform of almost every aspect
of FMLA.” The Employment Standards Administration (ESA) responded to OIRA that its
December 2004 Regulatory Plan and Regulatory Agenda “announced [ESA’s] intention to
publish a proposed rule in 2003 that will revise FMLA regulations to address issues raised by the
Supreme Court’s decision in [Ragsduale] and the decisions of other courts.” The ESA fatled to
note in its response that the “decisions of other courts” are in direct conflict with each other,
which is one reason why the FMLA regulatory scheme is in desperate need of an overhaul. The
NAM’s member companies are confused and would welcome clear guidance on what they
should be doing. We are well past 2005, and there is no sign that new rules governing the
FMLA will be proposed anytime soon.

OIRA Needs More Authority

OIRA only has statutory authority over the paperwork generated by agencies. s
regulatory authority is governed by various executive orders, most notably E.O. 12866. Some
have eriticized OIRA as being too powerful. Far from it. This exercise demonstrates that OIRA
needs statutory authority in order to ensure that it can carry out regulatory mandates both from
Congress and the President. There has to be a more efficient way than enacting a special statute,
as in the case of OSHA and 29 C.F.R. §§ 1910.106 and 1910.107, to compel an agency that has
dug in its institutional heels to make a regulatory change as simple and obvious as updating an
antiquated fire standard. Any such changes, however, need to be subject to the Administrative
Procedure Act and other public notice-and-comment measures.

Conclusion

12
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On behalf of the manufacturing community, the NAM thanks the Administration for
paying attention to the needs of this important economic sector. In particular, we have
welcomed the effort to improve regulations that affect manufacturing. We have been very
pleased by EPA, in particular, for its outreach and other efforts to make procedures for
complying with its substantive regulations more practical. The NAM hopes that the next
leadership for both OMB and OIRA remain committed to ensuring that all agencies respond to
the entire list of regulations that they were asked to review for improvements. We arc
concerned, however, that some agencies, most especially OSHA, will try to “wait out” public
attention to this project. We are therefore appreciative that this subcommittee, along with Rep.
Miller's Subcommittee on Regulatory Affairs, has indicated a willingness to let the agencies
involved know that there is congressional interest in having the agencies carry out OIRA’s
directive to completion.

The NAM is very disappointed that OMB did not inciude a status report on where the
List of 70 stands in its 2005 Final Report. In our comments for the 2000 Draft Repori, the NAM
will reiterate this disappointment since such public disclosure is the only way that recalcitrant
agencies will understand that they will be exposed for refusing to comply with the OMB
directive. With new leadership coming on-board at both OMB and at OIRA, it would be helpful
if this subcommittee, along with Chairman Miller’s subcommittee, were to let OMB know thai
you expect this project to remain a priority and to provide the committees - - and the public —-
with a user-friendly format to tracking progress (including providing reasons if in the end
changes were deemed etther not necessary or not in the public interest).

Again, Mr. Chairman, thank you for this opportunity to testify. 1 would be happy to

respond to any questions.
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Appendix A
Agency: Environmental Protection Agency (EPA)
CFR Citation: 40 CFR 372, Toxic Release Inventory, Lead Rule
Regulation:

Lowers the reporting threshold for Lead to 100 Ibs/year. The lowered threshold and cancellation
of burden reduction streamlining measures was based on inappropriate use of the Persistent
Bioaccumulative and Toxic (PBT) criteria. If a facility uses more than 100 lbs/year, it must file
Form R.

Reason for Modification:

The lead rule dramatically lowered the reporting threshold for lead and lead compounds under
the Toxic Release Inventory {TRI) from 25,000 Ibs (over 12 tons) to 100 Ibs in 2001. The new
threshold is too low, forcing a disproportional number of businesses to file Form R. During the
{irgt reporting year (2001) using the lowered lead threshold, 8,561 Form Rs were filed for lead
and lead compounds. Over eighty-five percent of these forms were filed by the manufacturing
sector, yet this same sector was responsible for only six percent of reported releases. The filing
increase is due, in part, to the elimination of the de minimis exemption. Previously, reporting
facilities with less than one percent of lead could disregard the reporting requirement, helping to
keep down administrative costs associated with tracking minute quantities. With the new rule,
the de minimis exemption was dropped, requiring more facilities to file Form R.

The 2001 Lead Rule has added an extra burden to manufacturers, particularly small businesses.
Manufacturers believe that the EPA has grossly underestimated the cost of compliance for
industry, particularly small businesses. In particular, the EPA has unnecessarily increased the
reporting burdens by eliminating the burden reduction measures designed specifically to
streamline reporting for small business with small releases. In the rule, EPA specifically
disallows the use of Form A, which was designed to simplify reporting for entities with small
releases. Additionally, the EPA eliminated the de minimis exemption, which allowed reporting
facilities to exclude detailed and costly calculations, tracking and reporting for materials
containing less than one percent of lead.

Manufacturers believe that existing Toxic Release Inventory burden reduction options should be
made available to lead reporters including the use of a simplified Form A, de minimis and range
reporting. In addition, we recommend that a new simplified Form NS be created for those many
small manufacturing operations that reported negligible lead release in a Form R filing (less than
10 pounds). It is also highly recommended that the EPA consider raising the lead reporting
threshold. A 100 Ibs. threshold requires too many reports from manufacturers who collectively
are the source of only six percent of the reported releases, and further strains the manufacturing
community.
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A-2

The NAM submitted testimony on the TRI lead rule to the House Committee on Small Business
on June 13, 2002. On February 3, 2004, the NAM submitted comments to the EPA on
improvements to the TRI Program. Both documents are attached in Appendices D and E.
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A-3

Agency: Environmental Protection Agency (EPA)
CFR Citation: Resource Conservation and Recovery Act; 40 CFR 260-261 and 261.2 (a,b & ¢)
Regulation:

Recyching is considered a component of the definition of “discarded.” Many chemicals that could
be beneficially reused are not due to RCRA permit and standards requirements, instead they are
disposed of by incineration or landfilling. There is a cost of not reusing available materials and a
cost of disposing of the available reusable materials.

Reason for Modification:

Recycled materials that are classified as hazardous waste are subject to extensive, and excessive,
regulatory controls designed for waste materials destined for disposal. The current regulation
causes an increased use and dependence on new materials, squanders beneficial resources and
increases societal costs associated with managing these materials. The EPA should revise the
definition of “solid waste,” limiting it to materials that are truly discarded (7.e., disposed of,
thrown away or abandoned). Any legitimately recyclable materials should be excluded from the
definition of solid waste to encourage both recycling and the use of recycled materials. This
change would be beneficial both to the overall environment by decreasing the need for new raw
materials and to the regulated community by decreasing cost and other compliance burdens.
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A-4

Agency: Environmental Protection Agency (EPA)
CFR Citation: SARA Title; 40 CFR 313
Regulation:

SARA 313 is submitted annually to the EPA and requires estimates of a facility’s emissions to
air, water and land, as well as off-site fransfers or discharges to Publicly Owned Treatment
Works, of chemicals specifically listed by the EPA. The intent of this rule was to provide the
community with knowledge about the compounds that could be released from industrial facilities
in their neighborhoods.

Reason for Modification:

SARA 313 Form R has grown. Today, besides providing estimates of emissions to the
environment, a facility has to provide estimates of how much energy recovery, recycling and
“source reduction” it had in the previous year, and project how much it is planning to do in the
next two years. The facility must also describe its treatment processes and its removal
efficiencies. The cost to generate this information in extra man-hours outweighs any potential
benefit to the EPA.



66

A-5

Agency: Environmental Protection Agency (EPA)

CFR Citation: Spill Prevention, Control and Countermeasures (SPCC) Plans —
Risk Management Plan (RMP) 40 CFR 112 and 67 FR 47062, July 17, 2002

Regulation:

“A facility is not regulated under SPCC . . . if due to its location, the facility could not
reasonably be expected to have a discharge of oil to navigable waters. This determination must
be based solely upon consideration of the geographical and location aspects of the facility and
must exclude consideration of man-made features such as dikes, equipment or other structures,
which may serve to restrain, hinder, contain, or otherwise prevent a discharge.” (40 CFR 112.1
(D(H(1)). “To allow consideration of man-made structures (such as dikes, equipment, etc.) to
relieve a facility from being subject to the rule would defeat its preventive purpose. Because
manmade structures may fail, thus putting the environment at risk in the event of a discharge,
there is an unacceptable risk in using such structures to justify relieving a facility from the
burden of preparing a prevention plan. Secondary containment structures should be part of the
prevention plan.” 67 FR 47062, July 17, 2002.

In contrast, RMPs (40 CFR 68), which must be developed by companies using certain flammable
and toxic substances, take man-made features into account. The RMP's must include a hazard
assessment, a prevention program and an emergency response program. Facilities may consider
passive mitigation systems (including man-made structures) in performing “the analysis of worst
case provided that the mitigation system is capable of withstanding the release event triggering
the scenario and would still function as intended.” 40 CFR 68.25 (h)

Reason for Modification:

Under the current SPCC rules, if a facility invested capital to construct containment systems to
prevent oil from reaching a river and/or waterway, the facility must ignore its investment and
assume that the spill prevention system does not exist. SPCC should be modified to allow
facilities to consider man-made structures under SPCC as is consistent with the RMP's. This
would protect the environment, provide an incentive for facilities to invest in containment
structures and reduce the burden on facilities with little potential of a release into U.S. waters.

The following is suggested as a possible fix for 40 CFR 112.1(d)(1)(1): “Any onshore or offshore
facility that, due to its location, could not reasonably be expected to have a discharge as
described in paragraph (b) of this subsection. This determination must be based solely upon
consideration of the geographical and Jocation aspects of the facility (such as proximity to
navigable waters or adjoining shorelines, land contour, drainage, etc.) This determination may
allow for the consideration of passive mitigation systems (such as dikes, equipment, or other
structures) that may serve to restrain, hinder, contain, or otherwise prevent a discharge as
described in paragraph (b) of this section, when determining reasonable potential for oil to reach
navigable waters. The passive mitigation system must be capable of containing the oil release
and stil} function as intended.”
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A-6

Agency: Environmental Protection Agency (EPA)
CFR Citation: 40 CFR Parts 50/51

Regulation: National Ambient Air Quality Standards (NAAQS) for Ozone and Fine Particulate
Matter (PM; s) under the Clean Air Act (CAA)

Reason for Modification:

In 1997, the Environmental Protection Agency (EPA) established a National Ambient Air
Quality Standard (NAAQS) for fine particulate matter (PM, s) for the first time and revised its
ozone standard. As required by the CAA, the EPA is currently reviewing the PM and ozone
NAAQS. This process occurs in three phases: Criteria Document (CD), Staff Paper (SP) and
Rulemaking. The CD represents a compilation and scientific assessment of all the health and
environmental effects information available. The SP contains staff recommendations to the EPA
Administrator regarding any revisions to the standards to protect public health and welfare and is
based on the scientific information found in the CD. Based on the scientific assessments and the
recommendations of the Clean Air Scientific Advisory Committee (CASAC), the EPA
Administrator decides whether it is appropriate to revise the standards.

NAAQS standards, particularly those for ozone and PM; s, set ambient concentration limits for
criteria pollutants that areas must meet, or else face very onerous controls. Although the nation's
air quality has steadily improved for more than 30 years, a new, more stringent, 8-hour ozone
standard is scheduled to be implemented in spring 2004 and a new, more stringent, PMz 5
standard is scheduled to be implemented by year-end 2004.

Many urban areas fail to meet the new ozone standard and many of these arcas are expected to be
in nonattainment for the new PMj s standard as well. The resulting more stringent controls
requirements are expected to result in increased costs for both existing and planned stationary
sources, as well as the potential for more expensive fuels for mobile sources. The EPA modeling
predicts that a number of major metropolitan areas will not be able to submit approvable State
Implementation Plans to the EPA in 2007 that demonstrate attainment by their prescribed
deadlines. Major sources in such areas will face CAA sanctions costing millions of dollars
annually. These arcas will also face the loss of federal highway dotlars.

There is little or no harmonization between the NAAQS attainment deadlines and when the
EPA's modeling shows these areas coming into attainment. Furthermore, there is little or no
harmonization between NAAQS attainment deadlines and existing federal control measures for
transport and cleaner engines and cleaner fuels, the full benefits of which will not be seen until
the 2015-2025 timeframe. For example, most areas will have an attainment deadline for the new
8-hour ozone standard by 2010, yet the full impact of emissions reduction from the proposed
Interstate Air Quality Rule will not be seen until 2015,

The NAAQS attainment deadlines must be realistic and harmonized with existing federal
controls expected to achieve significant emission reduction benefits in the 2015-2020 timeframe.
EPA should not place states in the untenable position of facing federal CAA sanctions as the
result of unrealistic deadlines and the lack of reductions from federally regulated sources.
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A-T

Longer term, the “Clear Skies” approach to regulating emissions (i.e., results-oriented, multi-
pollutant, regional, market-based) should be pursued with a vision of eventually replacing the
existing patchwork of confusing and conflicting rules. In addition, the EPA should rigorously
review the ozone and PM; s NAAQS based on all sound, peer-reviewed science and adjust them
only if warranted by the record.
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A-8

Ageney: Federal Communications Commission (FCC)

CFR Citation: 47 CER Part 64, Rules and Regulations Implementing the Telephone Consumer
Protection Act (TCPA) of 1991, 68 Fed. Reg. 44,143 (July 25, 2003), effective Jan. 1, 2005.

Regulation:

Prohibits any person or entity, including for-profit companies and nonprofit tax-exempt
associations, from sending an unsolicited “advertisement” to a fax machine. The only exception
is where the recipient has “granted the sender prior express invitation or permission to deliver the
advertisement, as evidenced by a signed, written statement that includes the facsimile number to
which any advertisements may be sent and clearly indicates the recipient's consent to receive
such facsimile advertisements from the sender.”

Reason for Modification:

The FCC’s rule mandates new and ongoing paperwork requirements if companies and
associations are to continue to be able to send routine information by fax to their customers and
members.

The Commission substantially underestimated the number of U.S. businesses that will be
burdened with these new recordkeeping requirements and failed to provide OMB adequate notice
of the sizeable increase in information collections required under the new fax rules. It also
substantially underestimated the cost of compliance for businesses and trade associations.

The FCC eliminated the “established business relationship” exception, meaning that a business
may not send faxes with any advertising content to its own customers — even in response to a
customer’s request — without first obtaining written, signed permission. These requirements
take away the flexibility and freedom that companies and associations need to voluntarily
communicate with one another by fax. The rule imposes substantial financial penalties and the
threat of litigation for those who fail to create and maintain the required paperwork, including
small businesses.

Since OIRA concerns can be overridden by a majority vote of FCC Commissioners, the NAM
encourages OMB to work directly with the Commissioners and their staff members to alleviate
the expected overly heavy burden that the information collection requests and other requirements
of the updated rule are likely to impose.
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44" of Manufacturers
NAM Comments to OMB on FMLA

May 28, 2002

John Morrall

Office of Information and Regulatory Affairs
Office of Management and Budget

NEOB Room 10235

725 17th Street, N.W.

Washington D.C. 20503

Dear Mr. Morrall:

On behalf of the National Association of Manufacturers and its members, we would like to
recommend that the Family and Medical Leave Act's (FMLA) implementing regulations and
associated non-regulatory guidance be reviewed under OMB's request for comments on the costs
and benefits of federal regulations. The National Association of Manufacturers is the nation's
largest industrial trade association. The NAM represents 14,000 members (including 10,000
small and mid-sized companies) and 350 member associations serving manufacturers and
employees in every industrial sector and all 50 states. Headquartered in Washington, D.C., the
NAM has 10 additional offices across the country.

Specifically, the Department of Labor's {DOL's) regulation, and subsequent interpretations,
regarding the definition of "serious health condition” under the FMLA should be reviewed. In
addition, the regulations and interpretations of "intermittent leave” issues as well as the
notification and recordkeeping requirements should also be reviewed, particularly in light of the
Supreme Court's decision in Ragsdale v. Wolverine Worldwide. We would also draw your
attention to wage and hour opinion letters that, while technically non-binding guidance have, in
effect, and without benefit of notice and comment, usurped the regulations.

1. Definition of "Serious Health Condition" 29 CF.R. 825.114

When the FMLA passed, Congress covered both leave for the birth or adoption of a child as well
as medical leave (for the individual or an immediate family member) for serious health
conditions. Congress made clear that the term "serious health condition” was not meant to cover
short term illnesses where treatment and recovery are brief and such conditions fall within even
modest sick leave policies. Nevertheless, DOL broadly defined what constitutes a serious health
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condition when it promulgated it definition of serious health condition at 29 C.F.R. §25.114. The
expansive way in which the regulation was written has been further stretched beyond recognition
by nonregulatory guidance, specifically, wage and hour opinion letters that DOL has
subsequently issued without benefit of public notice and comment. As a result the FMLA, which
began as a statute meant to protect jobs for new parents and those who are seriously ill, has
turned into a national sick leave law which would be barely recognizable to its drafters.
Moreover, employers and employees are left with no discernable guidance on what does or does
not constitute a "serious health condition.” Many NAM members have articulated that they don't
have difficulty interpreting what constitutes a "serious health condition” becanse "just about
everything 1s covered, especially if a doctor says it is covered.” This unacceptable "status quo” is
clearly inconsistent with the statute.

On April 7, 1995, DOL issued wage and hour opinion letter number 57 which stated that "the
fact that an employee is incapacitated for more than three days, has been treated by a health care
provider on at least one occasion which has resulted in a regimen of continuing treatment
prescribed by the health care provider does not convert minor illnesses such as the common cold
into serious health conditions in the ordinary case (absent complications)." Just a year and a haif
later, on December 12, 1996, DOL issued opinion letter number 86. That opinion letter stated
that wage hour opinion letter 57 expresses an "incorrect view” with respect to the common cold,
the flu, ear aches, upset stomachs, minor ulcers, headaches other than migraines, routine dental
or orthodontia problems, periodontal disease etc. and that if "any of these conditions met the
regulatory criteria for a serious health condition, e.g. an incapacity of more than three
consecutive calendar days and receives continuing treatment e.g. a visit to a health care provider
followed by a regimen of care such as prescription drugs like antibiotics, the individual has a
qualifying 'serious health condition' for purposes of FMLA."

In effect, the issuance of this Jater opinion letter has superceded the regulation itself and has
become the standard in enforcement actions and before the courts. 1f an employee has a three day
absence, has been to a doctor and has received a prescription, no matter what the underlying
cause-- from a cold to cancer-the employee 1s entitled to FMLA leave and all of the rights it
confers.

The resulting confusion to employers and employees should be fixed immediately, first by DOL
rescinding wage and hour opinion letter 86 and restoring the meaning of the word "serious" to
serious health conditions protected by the FMLA. DOL should also institute rulemaking to
determine whether its current regulation defining serious health condition is consistent with the
statute.

2. Intermittent Leave 29 C.F.R. 825.203; 825.306; 825.307; 825.308
Specific applicable regulations:

825.203 -- Leave may be taken intermittently. Examples include cases where employees or their
family members have serious health conditions which require periodic care by a Health Care
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Provider ("HCP") and in cases where the employee or family member is incapacited even if
he/she does not receive treatment by a HCP.

825.306 -- Employers can request medical certifications. With respect to intermittent leave,
employers can ask HCP's to provide the likely duration and frequency of episodes of incapacity.

825.307 -- Employers cannot generally question the adequacy of certifications. If an employee
submits a complete certification, the employer cannot request any additional information from a
HCP. An HCP representing the employer, however, can contact the employee's HCP for
clarification.

825.308 -- Employers cannot generally request recertifications of medical conditions until the
minimum duration specified by the HCP on the original certification has passed.

DOL's intermittent leave regulations have also been problematic for NAM members for a
number of reasons. First, Congress drafted the FMLA so that employees could take leave in
increments of less than one day (for example, for chemotherapy or radiation treatments). The
regulation provides that leave may be counted "to the shortest period of time that the employer's
payroll system uses to account for absences or use of leave, provided it is one hour or less."
Since many employers track in increments of a small as six minutes, the task of accounting for
and tracking intermittent leave is a significant administrative burden. This is especially the case
when coupled with the broad definition of "serious health condition" which means that
employers are keeping track of a large number of partial days for serious and non-serious
conditions alike. Allowing employers to track intermittent leave in larger increments (such as by
the hour or half day) would ease the cost and paperwork burden while ensuring that those
employees who need intermittent leave are granted such leave. Redefining what constitutes a
serious health condition will also reduce the number of absences and conditions under which an
employer must track intermittent leave.

Unfortunately, because of the way the regulations have been written and interpreted, intermittent
leave can be misused by employees, and employers have little recourse. For example, an
employee may have his HCP certify that he needs intermittent leave for migraines. The HCP lists
the duration as "indefinite," or "lifetime." With respect to the frequency of the episodes of
incapacity, the HCP writes "unknown." The employee is then free to take every Friday afternoon
off for the rest of his career due to migraines, even though he/she 1s not recerving any treatment
on those afternoons. Another example may involve an employee who has his HCP certify that he
needs intermittent leave for high blood pressure. Again, there is no duration or frequency
specified, but the HCP does indicate that the purpose of the leave is for the team member to go to
the doctor when his/her pressure is high. The team member takes off every Monday for high
blood pressure and the employer has no way of knowing whether he has been to the HCP or not.
These problems are further exacerbated by the certification provisions and the limitations placed
on employers in verifying ilinesses.

Revising the regulations so that HCP's provide the duration and frequency of the leave would be
beneficial. Alternatively, where the duration of leave is not specified, permitting employers to
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authorize leave for an initial period of 30 -90 days, with recertification required upon expiration
of the initial leave period would ease employers' burdens. Although HCP's cannot always say
with certainty the frequency of absences, without additional information from the medical
provider, employers are at a disadvantage in terms of attempting to adequately staff and schedule
their operations. Moreover, the regulations should allow employers to ask employees to provide
evidence that they received treatment if they are off work on intermittent leave for periodic
treatments, e.g., the blood pressure example. Perhaps the regulatory change that would most
effectuate the purpose of the statute is to relax the regulations on employers' ability to contact
HCP's. As the above discussion illustrates, there are many circumstances under which employers
need additional information from HCP's, not just "clarification.”

Employers want to be able to provide legitimate intermittent leave to employees but they also
need to have adequate information so that they can properly staff their operations. Moreover,
employers ought to be able to verify that an employee has an illness that requires intermittent
leave and be able to understand the ramifications of that iliness. Employers must also be able to
institute proper absence control policies and to ensure that the use of leave is legitimate, a
proposition that is difficult under the current intermittent leave regulations taken together.

Conclusion

It is important, in order to fulfill the purpose of the FMLA, to alleviate the current interpretive
and legal confusion which discourages companies from offering or expanding beneficial
programs, including paid leave. DOL's interpretations have especially penalized companies
which have gone beyond the FMLA's requirements. This problem, which manifests itself
throughout DOL's FMLA regulations, was recognized by the Supreme Court when it recently
struck down DOL's notice requirements in Ragsdale vs. Wolverine Worldwide.

Vague, confusing and contradictory regulations and guidance do no allow employers to
administer the FMLA's requirements with confidence and certainty. A thorough review of DOL's
FMLA regulation, specifically those regulations that define serious health condition, intermittent
leave and notice, is in order.

Sincerely,

@4@;6\5\ g W

Sandra J. Boyd
Assistant Vice President, Human Resource Policy
National Association of Manufacturers



74

'SJ2IMOBINUEW I0] S1SCO UOHEASIILLIPE

a1y Buonpel AeeB 'sasodind Ajojuasu) 10f palinbss ApEajE 812 JBU) SINBA U0 PIsEq
PUE SPIRPUEIS dYyD Uim Paubilie aq SuCHEINDIED AINP 40} anjea 84 18y} pasodoud
$11} ‘wo)sAs Buidesnpiooas steledes B oinbaJ SUOLEINDIED 8S3Y Y, 'SiSISse, S8

0) PRiaial SjUBLWSNDAL SNOBUE|B05IW JBLI0 (p PUE 100} Ayl JO 3| 84} JBAC padnpod
9Q 0) PEJOAUXS 2Q UED JBU) SWSY JO JIBULUNY 8U} JEAO PBZHIOUWE SBIP 10 ${00} paonpoid
~g Jo snea ay; (¢ JAnioey uoyonposd Jo Aquiesse ubiaio) e o) way Buiodsues

J0 15090 Jubialy sy} (2 'sjusuodwos "$N Jo voionpod Jo 1500 (| Jsway Buimoyioy,

ayj Jo Wns ay} Buipuy Ag PBIBNOIES S 10Npold payodul Ue JO anjeA BU) “AjusLnD

*858004d

ay} o) Apxeydwod Buippe Agasaw ‘Auedwon

e 0 sease Bujunosoe 18yio 0 siqesdde

248 JOU B|GIUISSAJ JOU OP JBY) Saunpesold
Bununoodoe U Paseq aie SUOHEINDIRD

L Anp 5o} anjea, ay) jo Buindwed ay) sannbay

H4D 61 ‘UCIBNEA SWOISNY

SWwosny g

‘sayddns ABseus uo susping Bupnpal pue Bumuaad 1slosd ABieus Bunipadxa
Buipiebsl (L00Z ‘8L ABIN) 212E4 PUB L1ZEL SBPI0 X JO sjeob

sy Bunosw Agaley) ‘smawmas AoUsISISUCO YWNZD W uoIsPap jeuy Buyepuiy Ajueund
SUBPING AIBSSE0BULN JBLIC PUE SARIBD U} 8ONPaS O} PEPSSU 818 SUOHEIHPOW
$8900.d BSBL| |, "SR, JO sjoedill J0 LojeasdiBjul PROIG ALIBAG PIOAE O]

{oL0¢ uonoas ybnous payjdde) Ai0sl) UOBBSNED JO UIBYD, 84} JO uonesjdde sadosduw
3} S$9.1poY Wwowos.Be o) 9BURLOXS Ul SUCHDR SNOBUBXS PUBLUSP C $8}BIS 9jqeus
{od {$"0E8 uORIas) u 0Jd SOUBLINDUCD [BUORIPUOD, Sieuliulg Bunjiuusd
poloid Buuwesss ue pue ,'1$9) $1988, au) J0 uoijesydde ‘ol
SIWIN PUB YVON Usamiaq juswaaiby jo wnpueiowsyy e ebeinoouly "uonesapisuod!
Buoosd Adwis 0} $8800)d Maina) A2ua)SISU0D aiy) asn o} saiunuoddo ajess iy

o ebenfue) pesodosd ualyBi} jeadde ADUB)SISUCT U0 UOISIDBP SANBW SDIBUALOT
20J0Q POPB3U SUB SUCHEN|BAD JBIUSLILONAUD MaU Aidw Jew suoisiacsd pasodoud:
a)e1(Q 'shep gzi 0} SAED (42 wod Buiins Aoue)sisuoa jenit ue jo seadde Jspisuco

01 YYON 10} Sigelieae @y ay; 82npas o} pebueyd 8q o) posu sajns pasodold

‘sapiagoe Juswdojeasp ABisus:

pue Bupis [2jSe00 JOj SUCHBUILIBIOP ASUDISISU0I!
ur vonedionied a1g)s pue AU9ISISUOD

195 4, Buiueouoo sejru Buysixe sbuey)

(£00Z ‘L1 oun(|

“Bay ‘pad) sucnenbey
AouBisisuQD) esapey

10y juswabeuepn auoZ
1215803, U0 3|y vmwouo_ﬁ

YYON
[B2/8UII0D,

‘2InBy B|GEUCSEDS BIO0W € O} §1S00 20UR|dWOoD,
parewsa ay) BuISeaIour "aINs BUSISIT U1 YItM PIIBIDOSSE $1S00 a1 Buimainas
SIS 4 sie10aIdde pINoMm 'SESSAUISNG ||EWS ALBInolIed 'SIBQWaL YN 000'ZLS

0} JOSO §t GOUBIAIOD JO }S0D au} INq 429k 18d §0G'LS SSIBWINSS SIS "SIJeUSa,

YOvEio) pue

20IMBS
uonosdsu| pug
Aljes pooy

514 eyl Jybiy yonw g o) Bulroid s Ansnpui o} uoneiniaa siy) Jo J$00 8y * sauaBopfoouow 7 kg paonpui]  1°002°04 '10808 'S'00vS aanynouby
JUBWILCIIAUS 1218UB5 JNOA Ul PUB SIUBINE}SSS Ul 'S1ad JNOA UG BUI0y JN0A Wi puno; S1YOIYM 'SISOLIBISH JO UOISSILISURY B ploAe '1°0008 $8ANDBAC SIS
aq osie ueD A9 ] "SJEdW JB9-01-APES SN UBY) SJOW U1 PuUno) 9.8 seuabopoouow 7] o) uoionpod jeaw sejenbal oins euaisi eyl 0y H4D 6 eIny euslslT
UONEIIPO 405 UOSERY uoeinbay 8p0D WA/ L] ‘ideq

suonesyIpo uoneinbay 10} YHIO O} SUCHEPUBWLIOaY -9 XIpuaddy




75

[aee]

"SWBISAS UOHSNGIOY JUSIDIYS ‘peleiedo-fom ui PRADISSD 8G O} UMOLS 8

UEO JBY] SIUBNIISUNO D1UEBI0 PajeLaBoley-Uoy 10} UORESUCWSP BouBldWos SIqIXeY
& JOPE OS(B PINOUS YdF BUL "POAOSE: 8 pinoys uoneouiient Bujensuowsp yim|
peteosse swaqosd eaAleue sy pue pacnpas 8q PINCYS SULWRINDIS [BONAlEUE
3y sin: Bunsixa sy 0} sjuswsduryus Bunebinwosd Ag 340 a4l Jo AN pue gsn
By puedxa PINOUS Y3 1500 Jamo| & je Ing Ajaes jenba yim psbeusus ag o) $3isem
snopiezey Bumoj|e O] UORIPPE Ut 'S8AN0SA joN [ISSO) BlIUY SBAIBSUOD 3 S L

"SSN SSIMISYIO PINOM SBllIjIe)|

JByl SN} §SSOf BUF UBL) SNOPJEZEY SJOU JOU!

212 JBY} PUB 'S[aN SB PSUING B8 DUE 8 UED jew
S9)SEM SOpJEZEY VMO WOY SBPRPXE 347

8E7L9Z pue (oL )elr 162
§§ 340 Op {(340) uoisnx3
sjen4 giqesedwo)

vd3

"9SN 0} $30IAGP YIILM UO SjuSWaNbes Buisodus Jo pesisul 'oau0d gyH juediad

BAY AJBUIL LY} J188.5 4O PIBPUELS BU) J99W M 1BY) @1A9P (000 Sjeudesdde|

AUB 9Z1n 0} AINGIXeY By} SBIUBCLIOD MOjjE Y43 DY} 1BY) peisaBbns s ) ‘spiepue;s|
1043103 (JVH) weinjod JiB SNOPIBZEY sy} 199w 0SIe 184) SAIBoouyos] JusIayip

asn 0} ro.dde aAp08l 0) $3300Jd BASNELXS UE sBJinbai ) s Buniwi 81 LDV
Buneos gem pue feded sy "92ABP (04U uohnjiod sie ue se pejaidiaiu uey) Byies
8580040 8y} Ojui pajeiBaI 08 S1 1| Se $89001d Bulnpejnuew ay) JO Led se pajaidiaiul
8 PINOYS JASUBPUOS BYL "JBCWOD pue paziuebic (8 i dosy 0} SIS0 BANRASIUILpE:
ai0w Hugessusl 'Bugiodal pue BuidseypIOd8) U} UOISTHUCD SSNED SIGL

“SISDUJO WILADICID YT AQ LaAS “Ajuaioyp paraKlolul 318 SLOVIN {EOINBOBULBYY

“IBZIPIXO UB IO {NYS) wun

AIOADDRY JNYINS € JOU S 818U} J) BDIABP JOAUCD
Aue 10} |leacidde ases-Aq-aseo Abusbe saanbas
Lovin Buneos gam sayio pue saded sy "a0iAsp|
j0u00 uolinyod Je UB Se PaYISSED BY PINOYS
10 $5800sd 8y} 10 Led S1 JISUAPLOD € JBLIBYM
2)eqap si BIaL) PUE $855800.4d (BORNSIBWIRYD
10} SPIBPUBS S19S | YN (EDNNDOBLLBYL BY |

{Buneos gom

pue saded) prr Gns €9 ¥40)|
0y ‘{|eognageuneyd) DO
ans €9 J4D 0¥ ~LOVIN

Vvda

ueld usab Aue oy
paunbss st wWeboid Yy 9uo Ao 18Y) 05 PEMBIAGI B PINOUS PBUCHUSW SpJepues
LOVIA BUL "pel aq 0} suomuaded Bixa Jo sj0) sinbal suoenbal Buiddeaao ay |

1ans €9 140 O

PUe T QNS €9 W40 07 "'OOO aNS €9 H4D Y|
‘H Hedgns £ ¥4 O Bupniour 'S OV Snotiea
o) Aidde yeur spugiy pue swesboid Yya 1ouns)
XIS UBL 9I0W BIE 18U} 'SI0UWIBYLINY "SPIEpUE}s
LOVW 2y} jo sweuBoud (dva) nedey

pue oIS Hee YIM SABUSAD HOZ HAD O]
J8pun ag Pedqns yx0oy ‘9i1dWexa J04 ‘SHoY3|
gnuendwos Buneoydnp Agaiay) ‘sjuswsanbe|
GuiddeERAO SABY SPIBPURIS 853U L

Spiepuelgy
{LovW) ABojouyos 1. oo
DIQRABIYOY LUINMUIXER

A\LE!

Ui} PUEB ASUOW JO SIUNOWE,;

jueoyiuBis simumoejnuew BuiABS 'pazipiepues o4 sjuswainba) Suidaaypioos)

BU) 1BY) POPUSLLLIODAL §1 | LB UBD A3y} Junowe sy uey) Jaubiy aie $53004d oy}
yBnoJy; BuioB s pajeOSSE SJS00 SAIBISILILIDE DY} 8Snessq ssaooid ay; obaloy
saBdWwOoD Jaqust SWOs 18y} BURLNSUCY suny 0s S yiomseded Yoegmesq Aing ey

Jonpoud pajmpsqns/peloduy

BY} WOYH PRINIGBINUEL LU9SG

SBY 2y} BN 10 1onpoud palnisans/palodud
BY] JBUYA JO LONONASP JO UONELOTXS 9L

J21jR POJBISIUILIPE $i DUMNaL SY L "UOHELOWY JO
W 8y} B SWOISND ‘SN 0 pled uasg aaBy 1By}
S99} UIRJSD PUB SBXE] SNUBADY [BUIBIU| WBLSD

*SONNP SWIOISND JO PUMdl B} S) HOBGMEIQ)

3 yedans |61

w40 61 Hoegmesq Ang

SWOISND '8N




76

€3

‘suciBas fenifioloe uslagip
o) Ayqesydde sy pue uoneinfias S MOIAs1 O] Yo 8y} 8BRIN00US DAL SWI0SRIGNON

$8W008q UoHRINGA2 S} 'SORE"] JBBIE) DY) SE YONS 'SBSIR JUBPUNGE JBJeM U INg vad
JSBMLNOS BU) SE YONS ‘susiBas PuUE B0 Ul asUIs axew Aew uoneinBas sy jo Jusiut “Buyooo 10) papesu
LONBAIISUCD JBJem B 1 "SU0IBa Yo JoIem Ui 1J5uaq [BIUSLIUCIAUS OU JO BHI WiM] J81EM JO JUNCLUE 3L S0NPal O} LIOKS UB Ul SIIMO} {Q) 91E M400¥]
SIBWOISND O} U0 passed 3G (m 1By} Ssinjipuadxa Juesyiubis 810§ jim uaneinBas siy | Buijoos Alp ping O} senrn $8210; uoneinbs. sy 10V JIBAL UESID]
"UCHEDNOU SIY) 4O}
“{Qizyl 3o-n0 As)-mo; ou st suey) 'Ajualng sy {a)gL Yd3|
YOS JOPUN UORBOLION HOMXT J0J JO-IND 18ABI-MO] B 1dOPE PINOUS YdT 'siul Apawsi] UCHEOUNON JI0dXT WIS L a4} UO PIJSi SIEoIBYD
04, viomisded jo sunowe abie) Buneaio 'pajy 18 SUCHEOUIOU SlUBIPaIBUl JONPoId]  UIBIMOD JBY) S19NPe.d 10 $aTUBISNS BulIOdxa! Q pedqng "202 ¥40 0
40 SIOULISGNS JOUAL AUBL 'LOREOUNON B} J0) JOIND |BARI-MO| OU 5} D24 90UIS UBUM V4T Ao o] paanbas sue seuedwon| UOHEDIHION HOOXT - YOS 1
‘8810002 low abenbur) puuad (Bnioe By pue Jsses
Buiuusd exew o) ebenbue| Ued PUB $S00 30NPaI 0) B PINCYS UOISIASI BN BY) JO '90IN08 Jey)
1e0B auyy “uonenBas sy UM Adwod 0} Japio U yBnoiuy seob Alsnpur ssacosd Jusunaf o Aildde jeyr sjuswaiinbel ajgedidde Alesapay Yd3
UoljeJepISUCD CJut BUNE) ‘A Bt MRINSY]  |[e PI0DaI O} BJ SPWIRd By} IOV iy UBBID Byl 0L BBd
PINOUS Yd3 dUL "UOISNU0D 8w o) Buippe Jeuun; ‘swesboud Bupywied pejdope osie| 10 A epiL Jepun spuued Bunesedo oy ajy 0 arey H4D OV A SNLL) SjruIay
sARy $8IEIQ “AlS00 puk x8idwod Buluodsqg *Ajgeiepisund umoi sey weibosd sy | $82Jn0s AIBUCHE)S JOUIW SLIOS PUE Jofeuw |y BunesadQ 10V Iy uesD
"s$a00.d SulopLOW SUOISSILS padueape-AijenBiojouyday
alow e 1dope pue |z POLaN N0 aseyd PINOUS Yda ey ‘Bupess SUCISSIue SAISUBIUS "LZ POMIB AG PBIOHUCL 918 SUDISSILLID!
JOGE] SS3| pu SjRIN00. Biow B 0) Buipes; sebaw syl j0 Jubis uy sjusuodios] 988y sul wae anufiny jue|Nsas auy) pue syes;
Bupyes) Auap: ued jey; ‘Guibews jeondo ‘ABojouyse) mau st assy] wesbold Yyl 858yl sRUINS 10 80NPaJ Of PBPUBIUL SeoNORId vd3

8y} oy ‘Aenuue '000'000° 1S POBDXS LED SJUSUOdUINS 000 00Z FBAC YIim AJBuyal

e ui abesn |z poyiep ea; aidiues sy ubnOIY) Ul LMEID LOGQIEDOIPAY SBINSEIW AJUO:
11 S€ sjes; ayiwads e jo sprjubews ay) juaseidal ABIRIN0OR Jou ABW PuB SAISUSAXS
‘DAISUBIL J0GR] S1 $59004d S L "BUINEd| §1 )t i BUILLSIBP Of JusLOdWID paenGal

OB USBJIS PUB HSIA 0] JOIRI9d0 UB $aanbas SUCISSILS JOJUCW 0F 17 poysp Buisn)

soueLSEW puB Bupoluow UjeLad Aoads
spaepui)s yes| juawdinby sxes} Juswdinba!
882044 UIBLIOS WO SUOISSIWE (QVHA) Weniod
1Y SNOPJEZEH BliBIOA Jo (D0A) punodiwos!

2uebI() BIBIOA SIBUILLNS JO 9DNPAS 0} SWy/|

£9 pue 19/0g sped|
H40 0y (dvQ7) suoyeinbey

neday pue UoNaaq ee]




77

“Aoijod BpIMUOHEU S103(R)

Jey) PIEPUBIS € 812340 01 (1D B4} Ui PAUIBUCD ydeosdde S)) S1eN|eAs-a. PINOYS VT
‘HIOYS JO SIBBA JO JOQUINU B JOYE 1BuSQ PIBASUOWSH OU yim sefiieyosip S3AdN Ul
sjaas) Aunossw oweBiow 9onpas 0f sLoys 1Bl 0) 0B 0) Ansnpul puB M LOd Pasned
Sey ULN(oD Jajem (1D BYL "US) IO} PIBPUB)S B SBY AUD YdT 1enamoy ‘Aunco oy
1O 158 BY) U} "UWIRIOD Jalem By Ut uojeAURoUeS Anssew oueBiou ay Bugeinel Aq
usy ul siaas] awebio sy) i o) Bundwsye st vd3 ‘(19 8yl ) "ys u) Ansusw ouebio
PUB UWN[OD JB1eM BU) Ul Anossw oilieBioul ussmlaq dIYSUOHE(S) JUBISUOD JESUY € Si
2134} jey) ondiNSSE 95i) B U0 PESEY 2.8 Ay SE O)18wajqold BJ8 SPJBpUB)S asay)

“applim J0f ydd
@.rn:mE_mmccm_t:fo:aam.SOm?mvcm.m

ULINIOD S31BM 11 8L} 9B BNSS] 1B SPIEPUES ay)

Aincusw Buipnou spiepuess juenyje Sunosye|
JB)EM @OBLINS JO] SPIRPURIS SUIBJUOD §35) SYL

Aoy

105 piepuels (119) saemu)
sxe jessD Lyl W40

Oy 1M Bubiulg 8jeg

vd3

‘@ uaunD ey sed

pajsnipe ag Led S)IWY SSEU BU} 'SUOSES! JBUI0 JO) PISESIDDP 918 SMOY 19jemalsem
$$80014 J| UOHEAIBSUOD BJBM JO SBSOCUNGD 10} PAONNAS 318 SMOY) JBJEMBISEM SS3004d
UBYM POMBUAS IR SHUSD STGLN UBYM S SSEU UIR)S. PIIOYS SOSPIWIBd

‘pajsnipe

J0U S} UONBAUSOUCO peleinGol suy ng umop ob
1M SmOY 9B5RISAR B} S2UIS PRONPRI 8G [IM S
sseul pamsuss i uued syp uaum pezyeuad ag
4 3t 1061010 UONBAIESUOD JB)BM B Sjuswajdu)
Auedluod e 3 “suoleussuoD pajenbar je sawi
Moy Jsremaisem ssa00.d ebesene Bukidiinw Agq
ShUl| JUSN|S POSEY-SSeW SJBS 2N JUSLND Y1

Pt 840
0 '8UIIBHING JUBNYT IB1EM

\CE)

‘Hodal S4SN seiedss g jou pue suodas LoneInsp

By} 1apun papodss 8q PINOM ASyl SUCISSILID SSB0XS S/ JJaY} J "8 'slodat
20uElAWOD puR BULICIIMOW A SjL YIIM WIOJU0D 0) PBLPOW 3G PINCYS UBUISINDI
au) SHLBd A Bl AQ PRIBAOD S82IN0S JO] UOIHPPE ) "SUDISSILUD SSE0XS OU B19M|
aisy) )l usAa anp ale spodal Jeys st ed Gulbusyeyd ey paieadel ag sjns syl Jeu).
SPUBWILIONBI WYN B4} SNy} 'sel jzanjeu w usBouu a1 pue inyns 2iqiByBau st a0y )

‘sauiginy seb u pauy Bulag PN} o B0
uaBoniu pue Jnyns jo Buuojiuow ssanbey

(Z{a) yEE 09 bed Y40
Oy seulin, sen Aiguonels
10} H9) Medang spiepuelS

QOUBWLIOMA 92IN0G MON

Vd3




78

S0

“$SBUISNG JINPUOT 0} ANIGR S AiSnput
SHqQIYUL Wiy u ‘s | uswdosasp palord pue Bumiused ays sioaye Algsiaape,

sy ‘Bupuny pue Buige)s esape; alenbapeur o] anp sAeep Jo |Iny st ssed0ad Y3l
uoneawsdwl Y4aN aus ing 'sssocid Bupjew-uoisiosp au ol a4gnd ay wbnoig mau 3o Bunusad pue Bugesio 1o spalosd
SBY PUE SUOHOE JIaY} O S8oUBNDASUOD (BIUBSLULOHAUD BU} M3IAD 0} SaIoushe [Bsepd) BuIdO)aAap 40} UONEIUDLUNOOP [EJISWUOIAUS 8051 ©1 0051 Med
Buinbsi U jRSSH0ONS USBY SEY J| 'SJSIMOBINUBLL PUE S/HONP0Id 10} UOISHUCD Yonw pue sueyd Juswoebeueus 80Inoses pue puell 4D 0¥ (V43IN) 19V A2iod
Buyeaid Agasay; 'sisaisjul sjeaud pue jeso| 'eje)s Yim paiBUEIUD 3L008q SBY YJIN]  98sianc o} seiusbe Buluiaaob saanbal ydaaN {EJUBLILOIALT [BUOKEBN
says {dv's) weiboid
S.Yd3 pue ‘sails Auoud 18aubiy au) Lo TUsds aue BAnRUIENY pUnpedng
sjpsse punpadng Jey) aInsse o) sialenbpesH 10} yoreoidde Juawaias 3
vd3 jo Anqisuadsal ay) sajefiosqe wesboid PUE UOKHDBIRS FSUOTSEL
Byl ays 8y} 1@ Auiqejuncooe s Auedwod posiAGY '81'0°00Z6
sy} Jo ssejpiebai pue dgnd au) 0) 3sil fenjue Jof HIAMSO 1O Auoyine|
ssaipiebas sa)is dn Ueso 0) SBIBdWOs JUBADS, Bugsidia Juswnoop)
“1dN] 109)8s Apeaique pue (1dN) 1811 Aol feuoen| soueping (9861) €191 18IS
3Y1 uo ays B Buys)| 10) $5900.¢ wes syl Bumono) INOUIM TdN MOPEYS, B Sa)8aL| 8y} uo oIS & Bunsy| Jo] SJUBWAANDAI apeAB O} 0L '664-66 Td WeIb0Id
UBSSe i SE PRIBURLIYS 5 pInoys (gvg) weibosd sayeuielly punpedng ayi | seigo jeucibay v4a ssbeincous sauepinb sy} SARLISYY puradng
'SHNSO. 1$8) B1R.N00BUI O] NP JUBWUOSLAW] pUe sauy aigissod o sieBleyasip)
1oefgns Aew G Bulisixa sy Jo asn panuuod sy pabueunun Ajueopubs views.
558004 BUI JBU) PUBLLIWIODA! |iim Aouabe suy) jew) patedioque st 11 NG 'SUCIBUILLIBIDP
souendwoo 4o a|qelinsun sy yorosdde TN/ TAW 24l 1BY] SULjUOD 1uswnso( Joddng \CE!
(BORIOB ] S,V dT BUL "vdT aul Aq pamoyo; Buiaq jou st yorodde Wawssasse
uodn paaibe ay 1nq ‘peleniesa-al Buieq Ajusung aie sampanosd 9sayy ueduiod
-uou Buiag se sjusnie Jabielosp azURj0RIBYD ABIBINDTRUI ABLU PUE SUOHEUILLIBISD IR 1BAT
2ouedWwaD 10} PASN St Bjep SIYL ,"SaARISOd as(8y, JO 13A8] By & i nsas JUBJUCD [EOIUBYD BUILISIGE]  WNWILINALLI] UoHDR18Q
SIUBNISUCD |E0ILBLD JO UORDBIAP [8A}-mO} BUILISHTRISE JO) pasn aNpaood INAN o 8inpeooid [eankieue Aiojeiogel SeANbay|  POUIaI - 10V J3JeM UEBBID
“SUOISSIUS|
DOA GIUED O} PISH B3I HOIUM ‘SBIeY S8
4ONS SBDINO0S UONSNGUIOD J0} MO] 00) JOS St 1Y SUCISSILT
oy}, "spunod 01 jo Aueny) agenoday e yym XON [BULIBYL UM, va3

Bupiodss [e00] pUB 9)8)S 'OYN 24) U0 UBPING BANEISILIUPE D) PUB SJOIRIBE0/IBUMO)
uo uaping Buniodes ay; eonpss AesiB m siy L "SSIIN0S UCHSNGIOD 0}
spunod HOOS 40 ‘0001 ‘001 O apixoip uabolliu pue apixo usBol 10 DY By} aseaIUY|

Steuslew uiog sisy osfe y xipuaddy §5¢ Y40
Op "spunod D4 40 (Dy) Amueny sigeuodey e
YIIM $OOUBISANS SNOPJIBZEY YIDUID SE apIXoIp:

PAIRINOSSY -SGE MA4D OF
pUe Z0E ¥4D OF ‘Auend

usfioqiu pue apixo usBolyu SiSi ¥'Z08 4D OF

m_nmtonmmwommwuxm
i sasea@y jo Buioday.




79

90

“SWHEIO PIO-8PRISP YDIeasal o) Buiaey siakojdws
ajeIAsje 0] Pesodill g pnoys susAoldise Jewuo) BUROBIL0D 10) S1R8A UBY JO By

QD 'seolaIeg!

awil) v 'siehoidws 1auio) se yons ‘satsed pay) ussouul Uw Bulesp uaym Ajeiosdss Il BWY B 8ABY jJOU URWIDK
‘Se0n0BId PAUCHDUBS-0 L 4 JO SPUNGQ 3] UIYNM [[om A2)S SIOIDBHLOIGNS UORSBK0D]  Op 18I Sonuebe L0NOS|I0Y) 1PSID JAWNSUo 0) PUB U}eRH
-1ap sy jey; ainsus pinoys wesbold ey sioiesjediad pney pabajje jo sushojidwa)  sjuswiediaao pabiaje jo ABADD8I JO UCRIBHOD L0¢
JOWIO) LM AllBUcissajoid [B9P B} SI0I0BHUCOGNS 8SN AIUO DINOYS SSEDIPIIY s84Nbal MET JUSWARY AIBDUCDIS SJe0Ipaly]  UOIISS ‘i Bl B1edipany
“BLIBIO UORBLHLOU
108 WEDISUIBW SOST 1t 1BY} 05 imels oy uaiubil 0) sS81BU0D UM Hi0M] (Joysyu)}
0} SPa3L 82IAISS BHIPIAA B USi ‘ISII 94} O) PAPPE 8Q PINCYS $9108dS YolyMm uIRLaDSE 80IAIBG
©} pado[pARD QG BLIDLD D1I0B0S JBY} PUB SUOHIPPE IS UO painbal 9g pinoys sBupesy uonesadoor Aousbessul 8P
oiignd 1ey; pasodosd si } '$SaUISNg 1oNpuod oy Aysnput Bu Ut UBAS pUB JOf JINOUAD: Algue 1o ejep oynuaios| ‘zOov 1ed Y40 06 '2iLL puB ysi4

3 Bustew ‘Bupyuwiad vcm mcmcmmﬁ Jusuebeuew pue| .nmancE sey
$0108dS SJBUILIOL 0) PAJINDaI BJEp SYRUSIDS J0U SjuBwWaANbas Logesyiienb Ol St asaY |

Bunba. Jnoyim isy pasebuepus pue pPeus)eaiu);
Bu) 01 SUCHPPE BJEUIWIOU 0} SUBZYID SEd YS I}

pug L2 W40 05 (vs3)
10y sapadg nmummcmvcm._

*81814EY se 0} sway BuiAiddns uaym efiejueapesip
e seuedwos ‘g n Buinib ‘spedisiunco ubieso; of paidde jou s) piepueys SIUL

‘wesBosd Buyise) joyooe
pue Brup e aaByY jsNWw JalLeD Je ue of Jayddns
Aue Jo ssakodws sy 1ey) saunba) ajr Syl

Jouiel iy 12y Med ¥40 vl

2jn seyddns|

"ULC) DY) 939jdLWI0D OF SaX%E) If au)

BYj BUBLIISa Ul UCISIBALOO Uf JOIDB) O} Pasu — s810uabe a0 pue — Vg3 ‘asimBiio
“SIBULIO} [BJBABS U1 A|BOIUCIORIS BIQBIIBAR SPBW 5Q S1WI0) S0UBIdWOD {BI1aPa)

JBUIO PUB GL-0¥5EH LWHO) IR SISEEONS VN SU} 'UOIPPE Ul “PRIeNiBns-81 aq pInoys|
$ULI0} 941 N0 Bujll JOj SWN BY) PUB PIMBIAGS 3G PINOYS $80IABP apionsed JO uokuyap
BY 1 "SIN0Y OM JO BIBLUNSS YdH BYI 10U ‘SW0) 84 912)dilod ) SINoY-UBW G2 O}

9303 400} It PUE -SOPIONSAC O} UOHEIB) OU PeY Jey} S13)) U0 pauodas saey seiuedwod
JBL) PROIG 08 SI UONIULSP Y} ‘B|dwexa J03 "PeoIq 00 S UoiyMm 'saoiaap apionsad Jo!
UORIULSP 34} S1 8NSSt 1B 0S|y "paonpoid SIe $13))) PUB SA0ABP 8pidisad Ausw Moy jo
Buniodas ay) s9anbas ) S8 )S0 BABSILLDE SNOBURAXS UR $850dW) 91 -0pSEH WO

passysifas a0 (SisHy axl) seiaap aponsad
pue sapiosed jo uonelsiBal io) uonanpold

9L-0¥5EH]

vdi

“suoneoydde 2)2IN0DRYI pue SUoHEe)IdISUISIL

o) Buipes; 'sepusiie Alojenbal (eoo] pue ayels Ag Agusieyip paisidisiul pue

DISN BUE SIOIDB) UBISSILB ZH-4Y JO Bunsod yiomisN Jajsues) ABoIOUDS ] 8Y) '0Sly
*SHNSDS 1SDY BDINCS PBIEPING SESN PUB JUBWBATIAW 10j SUCHSEEBNS 0f BAISUOCSD)
-UOU U98q SBY YdT oyl pue Buo) 00} st 550003 JUSLIND By SB A3SNpUl AQ JUBLIWOD
10U MOIE O} PALIPOLW 34 PINOYS Zh-dy "suoneoidde Bunjwiaed pue Ajpqesidde
AoiginBies 10§ s10j08; uoIsSILES abesone apm-AloBeies ¢ 9jgeissid aie ejep
oyveds-ayis jey obed AiSAd UO JUSWSIEIS PAPESU B SHOE| OSIE Zh-dV "$9IN0S J0joe)
UOISSIUS SABULIBIE JO 98N UBNOIY SPB BJE $HIBWNSY UOISSALS BIBINDIE BIOW

*810)0B4 SUCISSIUD

SNY} ‘SBLISNPUI {2 JO) Slueld §DIN0S |fB 0} SIOJ0.) LOISSILD BRIA0ID JOU SB0P Zp-dv

aponsed jo Buiodss jenuue $aunbay] o4 §8°/91 H4D O vydid)

214102ds-{ED1WBYD {0 Buiiodas mw::cmm._ -d¥ -Sd ANBND Hy JO 90BI0

rA4

Vdid




80

(yi9g) uonepossy Bufew) odess Aeads au JO SJUBWIWID By

ea|d 1E18P BIOW 10 'SBSSBUISNG |{EWS JO Indur ay3 unm wesbosd Bululen 1epow auj o
yoeoldde peynduis pue paonpal e dojeasp YHSO 18U} PUSWILLCDSI

o “s80140 s|geoydde Jauio pue seusbe Juawiench jo Sais GeA 18I PINOUS

3 “‘eidwexs 104 'seoussePY pue disH O S30IN0S g XIpuaddy Ut PayRLSp! S90IN0SAY
SUIOS UIBIGO O} 8J8UM O} S8 UOIIELLICIU SI0W SABY O] $58UISNG 0} INjdiay aq osjel
pinom 3] ‘sauleping Bujuiel | AIBJUNOA S,¥YHSO PUE PIBPUEIS UDRBIINWWICD plezeH

By} 831j 1WBWNOOP 8y} NOYBNOIL} POLOKLISU SSDINDSS) S JO BLIOS UIBIGO O} MOY VHSO-0Ge
UC UOHBULICIU 8J0W BABY 0} {N)diBY 8q PINOM JI ‘PUNCY 8G LED SJUSWINOCP PEaLBIAIaL
U130 BIBUM MOUY JOU ABUI SISUMO SSALISRY 11BWS O Auofew e sy "siakodws
0aY0 [EnIERY
10 uswdojpasp ay; pue sisAfeue ysu *SidWexs 104 'S80IN0Sas PRI Ulim SESSBUISNG BOUYSUOIEDIUNIULICIPIBZELY
JBJBWS 10} PSAIOAUI 10 PBIEoHWIOS 00) 8G O} 3A0Ld ABu juswnoop souepinb sy w JO L1805 BYSO MY
$9NP920Jd PEPUBWILICRL BU} {6 BLUOS BIUBIPNE SSAUISN] [IBWS € O} BUIIaUMIBAD LORBOINLLIOD!
$1 weboid Sy Ul UORBLUJOJU| 8Y) JO IRJ8p PUE JELUIO) JUBLIND BY ), /SessaLisng abie)| "SeOUBISQNS SNOPIBZEL PUNOIE JO/PUR LM 3i0M piezey 10j weifoly
10 Jfews 4oy J1 Si '1eajo jou S weib0ld Builes] [apow Siy) J0 9IUSIpNE [2sauad syl | Oum seakodiue uiel sseuIsng dipy oy paubiseq Buiuies ), PPOW YeIQ!
‘PIBPUBIS YN 918p-01-GN IS0 84} 0} J9j81 0} YHSO 10} SI 2qessseud
101U UIAT SPIBPUBIS UOHIPE CO0T L1 491dBUD 'EE V4N 93N 0} sucyeinbal asey) VHSO-0GET
s)epdn PINOUS YHSO ‘aidwexs Jo4 'sjainidejnuew 1eoq o sigeiese ASouyos) L0L°0L61
JUSLING 109y O} PE3U PUE Bjepdn UR 10} BNPIRAC Buoj a.e suojeinBal yHEO esay) "SR B|QNSNALID 40 62 Pue 9010161
“SpINbil SIQNSNGWIO? PUE BIqewE| (0 uoheojdde Aeids Joj 6961 Ul 198 SpiepUR!S; pue sigewwey; ynm Bupom Joy paanbeli W40 67 ‘Spiepuess spinby
(Vdl4N) UOIBIOOSSY LOYOSI0.d 8114 |BUOREN DU} '80USIS5aI A9 Sejeiodioous pue *seyD| ABDIOULDE] B4) 0] SPIEPURLS Aj31eS B4y SBPIADIG] BIGNSAGLICD PUE BIqRLILIE| ]
W{XD1001L'60464
Buenay sojsaqsy
(2)0n) g6°0161 Buluiensy
JBUSG BNPUN [BUOIHPPE YINW INoYIM AS00 st pue Apagonpoid u) S85s0] uojjealssuoy bunesH| wHsO - soge
sasneo Bumienas ubnosy; o sekoidwa Aisas Bupew 1nq ‘Bulenas sy yonoay} {010l vE1°0161 Buessy
0B pinoys As) uay) “i158) 9y} ssed Jou S0P Jojpue meu st safodiws ue 5 “Buluienel siojendsay {g)B)
54 Buneidwos wosy Jdwexs oG pinoys eakolduls 1L usy} 1$8) 8y} sessed UOIWOS
11 "peseq soueusoped ag sBuuBla1 9% PINOM SIBIMPDENUEW (SA0qE) Sudienba: ‘Buiuiesias jenuue Jnoy-g suaboyied suiogpooig
Buiuiejay pes O} JBHUIS SAISUBIUI-BUI 00} 8.8 SuoiSses Bujulesjal asayL pue suoisses Buuiel Inoy-gy sanbay) (1)520L°0L61 peat
-su0Isses Builienal inoy-g ay) woy jJdwaxs
84 pNoYs aaAoidWa JBy) USYL 'jS3) B SSed 0) 3(Ge S PES} PUNDJR JO/pue Ut Bupiom| YHSO - Joge!
auoswos §) ‘eidwexs 104 ‘eauauadxs 0] PBINIISNS 8¢ PINCYS Buluiena: jenuue ‘suoisses Buiuienss jenuue {1) 5Z01L°0L61
2y} INQ ‘SYOW Z3-9 Ul dn-moijo) B yiam *paanbss 8q pinoys Buiues pes e ay] ! 834NbB1 YHSO ‘Buluiel) 89A0j0WA B}V JB1Y| Buienoy |ENUUY PEI'T
sweiboid
10e4U00 BWILIBACE Aians 10} ASAins 3)8jduiod B Ino Buiy JO nay u) pasn 8q “JuBLIIBA0E) aouendwo)
usy} PIN0D 8po2 Byoad Sy "0l8 'sSauISNG PADEIUBADESID IBWS B °paUMD AJUOunU §i U} yim By Aews Auedwod jey; jey)! JOBAUOD
11 §) BUILLIBIEP OF Saedwon jnoqe suoysanb yse skeans sy ajdwexa 1oy "Auedwod 10BHUOD A1aAB 10} pauinbal sie sAanins 383y L {Bi9pad Jo
© Jo SONSLBIORIBYD BY AIUBP! UOIUM 'SBP0D Bji0Id AURCWOO 8jBe. JUBWLIeA0B| '$ABAINS B0URIIGWOD JNO fiy O} BARY SIOIOERLOD 80O - J0GEeT]

By} 18y} pe)seBbng s) 3t sAeaINs souelduIod JOIDBRUOI-UBWIUIRA0E By} Ajdwis O

UBWUIBA0B 3L} upMm NI0M 10002 Bulop uaupm




81

‘seiuedwod Bulfidwos Buowe uoisniuod

asea.08p pue Ajejes Bunyby soueyue v swalsAs Bunyby spiysa u) ssbueyd payss
@) 8 oy Bunepdn "ainl ISIDUCO PUE JBBI0 BIOW B JO[PAIP O} LIOISIAB) JO PASU Ul 8|
1ng juenodis st g0 PiepURIS "M AJUIOD G} PUB PUBISIBRUN O} JINOLIP 801 PAEPUE)S
oNEW YSLHN Ag suonelasdisiul AUBW JY) Uim paidnod sjuswpuswe asay] ‘obie
SIEGA AL Uy} 8.0Ww uoRdopE S)) 85uIS AJUSNDaS] PapuaE uedg Sey 8oL plepuels

rasne pnpod

aoueldwos-uou pepodiul a1 JO JUBWSI0US
SYSLHN 81 9nSS| )Y 'SSIBIS Pajun ay)

up Juawdinbs Bunybl) 9ALOWOINE PUR SBOIYBA
10w e 0) eigeoidde spiepur)s sauBwsopad
Alajes winwiui Yuo) sjes usym ,juawdinbe
PSILDOSSE PUE 'SBOIABD BAlDSYas "Bunybi,

801
"ON P4EPUELS AJ9jeg SIOIYBA|
JOJ0N [2J9paS - 801 SSANS

YSLIHN 'LOQ

“agnd

sy Ag papirosd Ajeses ul asessoul pajiul pue usping Bugsodss yBiy sy jo esneceq
HMAD "Sal 000'9Z Jopun (SIs|iES} 180G SB 4ONS) Siajles) PAZIS-WNIPaW Of-{fews|

1O SJRIMDBINUEI JO} SUBPING WAMT Y1 SI1BNIBAS-S DINCYS YSLHN 'SOSSBUISNG ([BWS,
104 uofidwasxe |njBuuest ou sepircid [9AS] iy (SHUN 00G) 19481 MO} Ajereudoiddeut
U 18 JoS S| SJaINioBJNuUEBw J31R)) PAZIS-WINpew O} - IS 1o} ploysesy; Buiodey|

"YS.LHN O} UOjRWLIOU

aasuayaIdLIos Jodss of AioBsjed apiyea
senonsed B u 2I0W JO 00G S! SBIBIS Pajun

U} Ul S(ES 0} SBILBA J0 LoNoNPOId Asesk
asoum ([amAo] Bunes Wwbiam apiyen ssoif

*$Q) 0DO'9Z 4BPUN SIB|(BA PEZIS-WNIPAU O)-{|BLUS
BuipnDus} S81018A JO S18.NJ0BINUBW SBANDa Y

616 Hed W40

&Y ‘SuBWLNNbal (¥M3)
Buioday Buseps Apeg ~
siBligl] Ul $198)8(1 {BIUBI04
INOGY SIUSWINI0Q pue
uonew.oju| jo Buioday

(YSLHN)
UONEASILRUDY|
Apjes oygel |
AKemybin
feuceN 110G

‘sjuawiedan:

1041UOD 110GX3 BABY O} 10U PUB) ABL} SB ‘SSAUISNG JjBwS 0) ARSOD pue BURLINSUCO B
Auenoyied st uonenbes sy eoeidis e [2GOIB 8L Ul 919000 0} BIQE JBNSG BIe|
pue suoneiNbal SWES BU} SABY j0U Op SWEd.EILNGD UBIBICY "taIsAs olul OF ey sped
[eARy] jemo) 0 pajdde aq 1ou pinous YWyl Hed swes sy o aseydind [BuolIppE YoBS
10§ yionusded JLIGNSa) 6} 8ABY Jou PNOYS Auedwoo B paacidde St 95Uady B 90UQ

“SUoRIadO]

jeuOieuBIUl JO $3RA0IdWS UBZIIO "8 N-UoU
uaAs 1o Auedwion ubelo) B JBUIS UM uolnjos
fequalod e Jo SjeIep [BOIULOSY BL) SSNISIP LUED
Auedwios "M B 810j0q JusWa.by 9oUBISISSY|
{eauyoa |, 8 aaey Aeudwad e jey) salinbas
OS[E Yy L| SWAISAS pue SJemos ‘ssemuily
'sed ' SWBLLYDENE ‘SOHOSSEO0R 'SIUBUOCWOD
'SWB}-pus 10} PaINbBL 19PI0 aseyoInd [eRpial
LoBa J0j S9I01LE BSUaJRP O Jiodxe JusuewIsd
10} G-cSQ 05 uchesidde sannbal ¥y ij

Juswsaiby

BOUBISISSY [BORIYDB |
‘seOlY 9SUSaQ JO Bodxg
JusueLIBd IO} uoKEDHUdY|
S-dSQ wio '0gL

-0Z1 W40 22 'uonenfey
SUAY Ul DR | JBUCHRLISIU|

Q1.

"SaUIW dS3p Ul YIOM OUM SIBALP J0j pannbal Buiuen

w01 J0Waxa 3g PINOYS SISALP SiBYS pue ABID 'prezey jo 98.58p swes ay) aaey

10U OP SIBALP ABID BU} SE SBUIW 8IBUNS d88p 10§ BulIom S1aALD 8sol se shulutes
dwes aiy ubnoiyy §s o} pannbs) 8q Jou pINoYS 8{eys Jojpue Aefs  peulw, 1sni Buiaow
SI0AL(L ‘B0 BunoBNuew By) Jesy
yang dwng] ‘uonepuno; Buippng mojeys e BuiBBIp o} JBjiUaS S) JBACW) ING 'PRIBACD.
aie ajeys pue Ag|s 'sidwexa 104 "aasuedxe 00} st Buluiu, st1BUM JO uoiuyap ay

Ansnput Buun
oy u) Buniiom siBALD Jje Joj Buulesas enuue
SIN0Y § PUR SINOY (7 JO Buuiel jeiju ssunbay

UOHBASIUILPY
ieaH

B Asges
suyy Joge

"BINsOdx®;
Alojes pue uieay aoAoidie pBPUSIUILN JO YSU BY} SBSEROUI OSE | Jonposd
paysiuY B 0 SASW INCING 3y} JO AJIIEND By} SSUSILILIP PUB JSOD B} SASERIOU]

SASW Indut Aug Jo Alenb 3004 Spiepuels Auenb 1aubiy ©ABY DINOYS S,.SASI

‘Aejeudoldde SEDILBYD 34} BIPUBRY 0] WaY|
UIBS} U ‘SIHIOM DPasOUXs #18U) 10} SSUSI Pue;
S{BqR| SALY SN SIORICHIOM LBY) Ui S|BORUBLD
SNOPIBZEY UM SIBAOIGWD Yy 'SIBWOISNT
WEBSUMOP 1184} O UOHBULIOMLI PIBZEY

8yl ABAUDD 0} S, SCSW NGNS (8Nt saueduios

00240461 W40 62
[PIEPUBIS UONEBSILAWLIOD
piezen (SASW)

sjesus ejeq A1gjeS BUdIRY

VHEO-H00e




82

60

“Bupeisini B ajeniu 0] sisanbau peioub; ey YSOWA el je0g

B Ui SB UONS JOIEM U) POBISLIGNS BQ PINOM JBJIEN B} BIAUM SUOKIPUOD U BJGENIOM;

JOU D12 S8YEIq DLI0BIR PajepuBW By} {(Hedal J0j JBUMO JBOY € 10 180q & podsues
PINOM JRUMO BULBLY B SISUM SE LINS) SIS {BIZISLULIOD J0j JOU ING S/SWNSU0D

Ag pasn 8q ueo soxRIQ oBS Yym siairs] A18yes 10 piasas e saey pue sped Jwaniad
oz & uo Buipjoy pue ssugjsip Buiddays Joy sjusiuennbes Aiojeinfos (giepa) ay) 1ssw
ABY) B0UIS SUOKBUIGUICD B{DIYSA-MO} PUE ISHIBA PRZIS-LINIPOW O)|[EWS U0 SO3EIq
9bB.ns,, JO SN [yMe] pajiul oY) Jiued O} PEPUSLIE 8q O} PISU SBjN SYEIG PIJBPIND

"834BIQ DINYBA
JOJOUS iR 1O} STUBWSNDSI WNWIULY S9PIAOIH

gv'E6e

H4D 6b /soxesg - uoneIado
8)eg 10f AigSSadsN
S1108S830Y PUE S|y

(v8ON4)

JBLUED JOON
feiepad LOU

“yeos 1ebuassed Juoy By} 10} Uoido gjeS Ajlenba ue apiacud 0) OS{E INQ SISINJOBINUBUL
O] $ISOD JOSUSS UO UMOP 110 0 Ajuo j0U pajUBWRIdWI 8q pioys sBegie Lews ay) Jo
ofesp) “uni gy e Bunnp ssunful paonpas Apuesyiubis yoym ‘(uspooe ayl 30 Ausass
au uo paseq Aoidep jey; sBeque) sBeque pews ey Lo pascidul sey ABojouyoa |
‘uonpu |p$ 03 dn Auedwiod suo Buisod st uonenBal mau syl yim Aldwiod ol
‘siesmpoenuew spnpoud A1ajes apisino AQ paseyound aJe pue A{Sos 918 SIOSUSS oyl

18A0 passed:

uaeq sey ) g ‘sBeque 105 uondo juswhodep
#SI-MO] B OSIE St 3184 ), WBem Ueso e Jspun
st 1t 4t Bequie sy siqesip pue jybem sijuednado
oy} 0} 1028 S10SUBS By 'siess Jabusssed
JUOH Uf SIOSUSS BNiX9 Yim Steas Buiddinbg
BUNDOI SUBWPUBLIE MBN "USEIS B JO JUdAS
By} L} UOKDSI0I] JUEANDD0 BINSSE O) PBPLSILY
a.e 1By} sjuswalinbas eousuopsd yseid

(802°1.28
Y40 67) 802 SSANS

VSIHN 1400

papodsues Buteq usym sIsiel) JOUI0 uo paseld a1 jey) pue peos 4o Pasn Aj)
9A O] 19V Qv3y1 8yl Jo uonesydde syl mainas PINOYS YSIHN Buniodas

1 (Anfuyeyep-uou a1y patielsp yim Aldwoo o) Auedwod e Sulinbal si0eq
000'G SB Yons Junowsg JuedyIubIS 910W B 0} 00§ WoJ) sBBIBACD JO) PaIMOeInuBLs
SIS JO JBQUINY DY) BSEIOU] "HIBIBUIOD O] JBINIOBINUEW BUC JO) 000'0SZS
parewi}sa ve Buisoo 'swioy Buiiodas peoueyLs By} AQ piey iy 88 S9SSauIsnq jlews

‘584 10) SSAWNS UO S9N Bjepdn|

0} A18}8108 SMOIY 'UONBIYNOU B10§8q Apauia)
O 1S0D INSUI OUM SIBUMO 8SINqUIRI 0} ueyd e|
anBy 1SNW SisMognUELW puk {S)108)8p Apawal
o} ueld simunppenuew e aypadxe o) AIEjeIneg
smopy subiedwied AJ9jes JBYj0 pue Siea:
Aages ubioios J0 YSLHN 8SIADE Of PUe 5)0859p
Aygjes [epuaload JO BoUBISIXS BY) BIEDIPUI O)
uofjeulIo Ul JO AJBUeA B U0 WS IHN 84 0} sliodas
oipolad SBUNDaS PUR SIBRI) *S3IIYBA SoIBNbay

(524
{QvayL) vonguawnoog
ANIGIUNCODY TUBWSOUEYUT

jleoay uonepodsues |

VSIHN 10C




83

Appendix D

Testimony

Jetfrey Marks
Director, Air Quality

On behalf of the National Association of Manufacturers

Before the Subcommittee on Regulatory Reform and Oversight, Committee
on Small Business

on “The TRI Lead Rule: Costs, Compliance and Science”

June 13, 2002
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TESTIMONY OF THE
National Association of Manufacturers
to be submitted to the record of the

Subcommittee on Regulatory Reform and Oversight
House Committee on Small Business

June 13, 2002

The National Association of Manufacturers (NAM) appreciates this opportunity to
present written testimony to the House Committee on Small Business, Subcommittee on
Regulatory Reform and Oversight regarding the Toxic Release Inventory (TRI) Lead Reporting
Rule. The NAM is the nation’s largest industrial trade association. The NAM represents 14,000
member companies (including 10,000 small and mid-sized companies) and 350 associations
serving manufacturers and employees in every industrial sector and all 50 states.

The NAM’s mission is to enhance the competitiveness of manufacturers and improve
American living standards by shaping a legislative and regulatory environment conducive to U.S.
economic growth. Accordingly, the NAM has a vested interest in the TRI rules, as they will
affect a broad array of industry owners and operators, particularly small businesses. Qur
comments will address those general issues of the TRI Lead Reporting Rule of concern to the

manufacturing community.

On Jan. 17, 2001, the Environmenta! Protection Agency (EPA) published a final rule
reducing the “manufacture, process or otherwise use” reporting threshold for lead and lead
compounds under the TRI program to 100 pounds — a reduction by a factor of 250 in the casc of
facilities that “manufacture or process” lead and by a factor of 100 in the case of facilities that
“otherwise use” lead. This action was taken based on the EPA’s view that “lead and lead
compounds are PBT (persistent, bioaccumlative, toxic) chemicals.” As a result, any amount of

lead or lead compounds present in a mixture or trade-name product must be counted toward the
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reporting threshold, no matter how low the concentration of lead in the mixture may be. The
combined effect of reducing the reporting threshold and eliminating the de minimis exemption
will subject perhaps tens of thousands of new facilities to the burdens of 1) making
“manufacture, process or otherwise use” threshold determinations for lead and lead compounds;

and, 2) preparing and filing annual TRI reports when the 100-pound threshold is exceeded.

Executive Summary

The NAM believes a number of serious scientific concerns exist with respect to the TRI
Lead Reporting Rule that remain unresolved. Of specific concern are the EPA’s questionable
scientific approach to applying PBT criteria to metals and inorganic metal compounds; whether
the EPA’s determination of lead as a PBT under that approach is appropriate; and, whether the
EPA’s lowering of the lead reporting threshold to 100 pounds is warranted under that
determination. Accordingly, on April 26, 2001, the NAM urged the EPA to charge the Science
Advisory Board (SAB) with the task of thoroughly reviewing these issues in ample time for the
EPA to reconsider the rule, as appropriate, prior to the July 1, 2002, deadline for filing these
onerous reports. With this deadline now approaching in a few short weeks [by this testimony]
we are again urging the agency to defer the implementation of the rule’s reporting deadline until
these issues, and others, are resolved. The SAB review would represent a meaningful step
toward resolving some of the scientific uncertainty about the rule.

In addition, the NAM has been urging the EPA to formally consider concerns that would
have been expressed by small businesses, had they had full opportunity to participate in the

rule’s formulation. The July 1, 2002, deadline should, at the very least, be extended by a year, as
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the EPA has not provided adequate compliance assistance to regulated entities with respect to the
new rule, as has been repeatedly promised by the agency.

The final rule subjects potentially tens of thousands of new facilities to the burdens of
determining whether they manufacture, process or use 100 pounds of lead, and if so, they must
prepare and file annual TRI reports. The costs associated with these new requirements will be
very substantial and may threaten the ability of certain small businesses to continue operating in
the United States. The EPA’s TRI Lead Reporting Rule does little to protect our environment,
yet mandates unnecessary and unwarranted regulatory burdens and costs on those small

businesses.

Scientific Concerns

The scientific validity of the application of the EPA’s PBT chemical methodology to
evaluate the health and environmental hazards of metals has not been agreed upon. In fact, the
Residual Risk Subcommittee of the SAB has stated that classification of metals as PBT is
problematic, since their environmental fate and transport cannot be adequately described using
models for organic contaminants. In the final rule, the EPA itself requests external scientific
peer review from the SAB on “the issue of how lead and other as yet unclassified metals, such as
cadmium, should be evaluated using the PBT chemical framework.” Despite the EPA’s own
misgivings about the applicability of the PBT approach, the agency nevertheless proceeded to
lower the TRI lead-reporting thresholds from 25,000 or 10,000 pounds to 100 pounds, leaving
the scientific review, if ever, to occur well after the effective date of the rule (originally Feb. 16,

2001, but deferred until April 17, 2001)
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Congress also has voiced its concermns about the scientific justification for the rule. On
July 26, 2000, a bipartisan group on the House Committee on Science wrote to then-EPA
Administrator Carol Browner, urging the EPA “to seek independent peer review and refer the
question of the scientific appropriateness of applying PBT criteria to metals to the SAB before
deciding whether to include metals.” Similarly, former Science Committee Chairman James
Sensenbrenner (R-WI) expressed this same concern in a Jan. 3, 2001, letter to the Office of
Management and Budget (OMB) urging OMB 1o block the rule until such SAB review is
completed.

According to EPA Administrator Christine Todd Whitman, “scientific analysis should
drive policy. Neither policy nor politics should drive scientific results.” The NAM agrees
wholeheartedly. As the NAM testified in a March 27, 2001, hearing before the House
Committee on Government Reform, “a number of rules that were hurried through the
promulgation process in the final days of the last Administration suffered from demonstrable
deficiency in these essential qualities of responsible rulemaking. As a result, some recently
finalized rules could require huge expenditures even for modest — let alone any genuine —
protection of human health, the environment and worker safety.” As the NAM noted in the
March 27 testimony, the TRI lead-reporting regulation is such a rule. Earlier, on March 1, 2001,
the NAM and more than 70 trade associations representing almost every sector of U.S. business,
wrote to EPA Administrator Whitman urging that the EPA “suspend or otherwise stay the
effectiveness of the TRI lead threshold reduction rule until the SAB completes its review of this
important scientific issue and the results of that review can be assessed.” In addition, as

mentioned above, the NAM sent its own letter to the EPA on April 26, 2001, urging the agency
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to charge the SAB with a broad review of the PBT issue, as well as to revise the onerous TRI

rule should revisions be appropriate in light of the SAB analysis.

Small Business Concerns

In addition to failing to wait for an SAB review of the scientific underpinnings of the
rule, the EPA ignored its procedural obligations under the Small Business Regulatory
Enforcement Fairness Act (SBREFA). The rule suffers from a questionable agency evaluation of
the impact on small business, as the EPA engaged in virtually no small business consultation
before publishing the proposed rule. Senator Christopher Bond (R-MO), the chairman of the
Senate Committee on Small Business, in an October 1999 letter to the EPA, raised strong
objections to the EPA’s neglect of SBREFA requirements when proposing the rule. Subsequent
attempts at small business outreach came too late to meet the SBREFA goals. On April 24,
2001, the Senate Committee on Small Business held a hearing on the effectiveness of SBREFA,
at which the General Accounting Office testified that the EPA ignored more than 30 industry
groups’ concerns about the rule when it asserted that the rule would not have a “significant
impact” on small entities. Also on April 24, the House Committee on Government Reform
explored the burdensome paperwork requirements presented by the lead rule.

Notwithstanding the fact that the EPA moved the effective date to April 17, 2001, the
reporting obligations under the rule were nevertheless still retroactive to Jan.1, 2001, an onerous
requirement unprecedented in the history of the TRI program. However, in May 2001, the EPA
appeared to recognize the need for help for small businesses with respect to the Lead Reporting
Rule. Ina May 25, 2001, Office of Environmental Information (OEI) letter, the EPA stated that

the TRI program “is actively developing a guidance document that will assist regulated
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entities to comply with the new lead rule. A primary objective of this guidance is to help reduce
burdens imposed by the rule. Development of this guidance has been given high priority, and the
guidance is expected to be finalized and made available by October of 2001.” Despite the good
intentions offered by the OFEI, the guidance, which was not issued until the end of Spring 2002,
was neither effective nor timely in helping small businesses to comply.

First, the guidance document was not issued until the end of January 2002, 13 months
after the date on which facilities were required to begin recording data. Meanwhile, small
businesses were subject to substantial new reporting obligations throughout the entire calendar
year 2001 without the assistance necessary to carry out the reporting. Second, small businesses,
including first-time filers, were being forced to reconstruct data back to the beginning of January
2001 without the benefit of the promised guidance. Third, the guidance document, once finally
released, was long, confusing and incomplete. Other problems with the document included
unclear exemptions, out-of-date and misleading reference materials and poorly publicized
compliance workshops. On Feb. 22, 2002, 43 trade associations representing small businesses,
including the NAM, sent a letter to Administrator Whitman advising the agency to defer the
implementation of the TRI lead rule’s reporting requirement from Jjuly 1, 2002, to July 1, 2003,
for the reasons cited above.

The EPA has estimated that the cost of reporting lead and lead compounds during the
first year will be up to 7,700 per facility, and more than $4,000 cach additional year. However,
this does not include the cost of any testing to ensure lead does not exist in trace amounts in each
of the raw materials, processes and products manufactured or disposed. The rule would have
significant impact on all manufacturers with trace amounts of lead in the raw materials they use,

manufacturer or dispose. The presence of lead in any materials used in large-enough amounts
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may require testing and reporting. At a minimum, manufacturers will have to analyze whether or
not they need to report.

While the EPA says that testing is not required to meet the due diligence aspects of
reporting, it is difficult to envision a circumstance where precautionary testing would not be
required. The costs of reporting lead is also on top of the costs already incurred by industry in
reporting other toxic releases at their facilities. The burden of reporting will, in many cases,
entail hiring people, contracting consultants and spending many additional hours deciding

whether the facility used 100 pounds of lead, and then reporting it if they do.

Conclusion

The final rule subjects potentially tens of thousands of new facilities to the burdens of
determining whether they manufacture, process or use 100 pounds of lead, and if so, preparing
and filing annual TRI reports. The costs associated with these new requirements will be very
substantial and may threaten the ability of certain small businesses to continue operating in the
United States. The NAM represents more than 10,000 small and mid-sized businesses, so it
knows that small business is the economic backbone of our country’s workforce and continues to
be a major source of job creation. The NAM also knows the serious commitment of small
businesses and their workers to protecting the air, water and land in their neighborhoods. The
EPA’s TRI Lead Reporting rule does little to protect our environment, yet mandates unnecessary
and unwarranted regulatory burdens and costs on those small businesses.

Overall, we are pleased with the way that this Administration has chosen to proceed with
its review of those rushed rulemakings in the final weeks of the previous Administration by

looking at these issues on a case-by-case basis. In addition, we thank EPA Deputy Administrator
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Linda Fisher for meeting with trade association representatives on May 10, 2002, to discuss
small business concerns with the EPA’s compliance assistance activities on TRI lead reporting.
We are also pleased by this committee’s personal commitment to honest scientific analysis as a
prerequisite to policy-making. In that connection, we hope that this committee will be
committed to encouraging the EPA to revise the onerous TRI Lead Reporting rule should
revisions be appropriate in light of subsequent scientific assessment. The TRI Lead Reporting
rule is a clear candidate for further independent scientific peer review and should not be fully
implemented until this review is completed.

Thank you for this Committee’s attention to this important matter. If you have any
questions, or would like the opportunity to discuss this issue more fully, Jeffrey Marks, the
NAM’s Director of Air Quality, would be the appropriate person to contact at the NAM. He can

be reached at (202) 637-3176.
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By the National Association of Manufacturers

Submitted to the Environmental Protection Agency on
February 3, 2004
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COMMENTS OF THE
NATIONAL ASSOCIATION OF MANUFACTURERS
tothe
ENVIRONMENTAL PROTECTION AGENCY
regarding
DOCKET NUMBER TRI-2003-0001
on
TOXIC CHEMICAL RELEASE REPORTING; COMMUNITY RIGHT-TO-
KNOW; NOTICE OF ON-LINE DIALOGUE

Introduction

In September 2002, the Environmental Protection Agency (EPA) initiated a Stakeholder
Dialogue process to identify improvements to the Toxics Release Inventory (TRI)
program that would reduce the burden on reporting facilities. According to the EPA, the
goal of the dialogue is to “reduce burden associated with TRI reporting while at the same
time continuing to provide valuable information to the public consistent with the goals
and statutory requirements of the TRI program.”

On November 5, 2003, the EPA published in the Federal Register a Notice of
Availability and Request for Public Comment on its “Toxic Chemical Release Reporting;
Community Right-to-Know; Notice of On-Line Dialogue” (hereinafter, Dialogue). In
conjunction with the notice, the EPA published on its Web site a paper describing several
burden reduction options for public comment. The EPA is requesting comment on the
following options:

1. Higher reporting thresholds for small businesses;

2. Higher reporting thresholds for a category of facilities or class of chemicals with
small reportable amounts;

Expanded eligibility for the Form A Certification Statement;

Creation of a new “No Significant Change” Certification statement,

Use of Range Reporting for Section § of the Form R; and

Other options for burden reduction.

A

The National Association of Manufacturers (NAM) submits these comments in response
to the EPA’s Dialogue. The NAM is the nation’s largest industrial trade association,
representing 14,000 member companies (including 10,000 small and mid-sized
companies) and 350 member associations serving manufacturers and employees in every
industrial sector and all 50 states. The NAM has a vested interest in the Dialogue’s
burden reduction options, as these options may influence regulatory decision-making
affecting a broad array of industry owners and operators, particularly small businesses of
various kinds. The NAM is also concerned that the EPA’s recent underestimation of the
TRI compliance burden is giving Congress and the public the incorrect impression that
the TRI 1s a “low-cost/high-valae” program.
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Background

The TR1 is a publicly available EPA database that contains information on toxic chemical
releases and other waste management activities reported annually by certain covered
industry groups as well as federal facilities. This inventory was established under section
313 of the Emergency Planning and Community Right-to-Know Act (EPCRA) of 1986
and expanded by section 6607 of the Pollution Prevention Act (PPA) of 1990. Under the
TRI program, covered facilities are required to report quantities of TRI chemicals
recycled, combusted for energy recovery and treated on- and off-site. Covered facilities
must meet the following criteria:

e The facility has 10 or more full-time employee equivalents (i.e., a total of 20,000
hours or greater);

e The facility is included in a certain Standard Industrial Classification (SIC) code;

¢ The facility manufactures, processes or otherwise uses any EPCRA section 313
chemical in quantities greater than the established threshold in the course of a
calendar year.

Unfortunately, the TR1 reporting forms have strayed from their original goals, increasing
the burden of reporting while failing to provide corresponding benefits. These burdens
are particularly difficult for small businesses.

Option 1 - Higher Reporting Thresholds for Small Businesses

The EPA’s first suggested option for reducing burden on the regulated community is to
modify the reporting thresholds for small businesses. Small businesses often bear a
disproportionate burden for complying with regulatory requirements. Small businesses
often Jack the staffing needs and resources necessary to devote to reporting,
recordkeeping and regulatory compliance activity. Accordingly, the EPA is considering
providing small businesses with higher reporting thresholds.

The NAM certainly supports all attempts to reduce the burden of the TR program on the
small-business community. Small and medium manufacturers comprise one of the most
vital sectors of the economy. Understanding the critical role these businesses play in our
economy and developing laws and policies to enhance their competitiveness are
imperative. They account for about half of private-sector output, employ more than ' of
private-sector workers and provide about ¥ of the net new jobs each year. Small and
medium manufacturers comprise approximately 95 percent of all manufacturing firms
and employ about half of all manufacturing employees; account for 37 percent of all
manufacturing receipts—more than $1 trillion a year; pay their workers 20 percent more
than employees in other types of small businesses; and export increasingly more each
year, Though smaller businesses provide extraordinary benefits to society, they also
contend with extraordinary challenges. Large increases in basic costs, such as energy and
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regulatory mandates, are not easily funded. Only by cutting costs and increasing
productivity are they able to stay in business when costs rise,

Small and medium manufacturers share a disproportionate regulatory burden, according
to the Small Business Administration, and that burden is increasing. They are
increasingly subject to substantial new reporting obligations without the assistance
necessary to carry out the reporting. Small businesses, including first-time TRI filers, are
being forced to reconstruct data without the needed benefit of appropriate guidance.
Guidance documents, when available, are sometimes long, confusing and incomplete.
Other problems include unclear exemptions, outdated and misleading reference materials
and poorly publicized compliance workshops. In many cases, the burden of reporting
entails hiring people, contracting consultants and spending many additional hours
deciding whether a facility used a certain amount of toxic chemicals, and then reporting it
if it did.

Option 2 - Higher Reporting Thresholds for a Category of Facilities or
Class of Chemicals with Small Reportable Amounts

The EPA’s second option for reducing TRI burdens on the regulated community is to
modify the reporting thresholds for a category of facilities and/or class of chemicals with
small reportable amounts. The EPCRA clearly gives the EPA authority to delete industry
sectors from TRI coverage. This option would be attractive to NAM member companies
that release very low amounts of toxic chemicals, but must undergo the annual burden of
TRI reporting even though they present little or no risk to public health or the
environment.

The NAM believes this option would reduce the reporting burdens for a number of
facilities, which must undergo the annual burden of TRI reporting despite having very
low releases of toxic chemicals to the environment. Removal of facilities reporting
minimal releases would improve the quality of the TRI database by focusing on releases
that represent a real risk to the public welfare.

For example, releases of lead to the environment by industry, in general, are virtually
insignificant. The lowered reporting threshold for lead significantly increased the
reporting burden on industry, but has resulted in little additional data. In 2001, the first
reporting year under the lowered reporting threshold for lead, 8,561 Form Rs were filed
for lead and lead compounds. More than 85 percent of these forms were filed by the
manufacturing sector, yet this same sector was responsible for only six percent of
reported releases. In fact, the median release of lead to the environment for all reporters
is one pound.

The NAM continues to believe that a number of serious scientific concerns exist with
respect to the TRI lead reporting rule than remain unresolved. Of specific concern are the
EPA’s questionable scientific approach to applying PBT [persistent, bioaccumulative,
toxic] criteria to metals and inorganic metal compounds; whether the EPA’s
determination of lead as a PBT under that approach was appropriate; and whether the
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EPA’s lowering of the lead reporting threshold to 100 pounds is warranted under that
determination.

The lead reporting rule subjects potentially tens of thousands of new facilities to the
burdens of determining whether they manufacture, process or use 100 pounds of lead,
and if so, preparing and filing annual TRI reports. The costs associated with these new
requirements are substantial and may threaten the ability of certain small businesses to
continue operating in the United States. As the NAM represents more than 10,000 small
and mid-sized businesses, it knows that small business is the economic backbone of our
country’s workforce and continues to be a major source of job creation. The NAM also
knows the serious commitment of small businesses and their workers to protecting the
air, water and land in their neighborhoods. The EPA’s TRI lead reporting rule does little
to protect our environment, yet mandates unnecessary and unwarranted regulatory
burdens and costs on those small businesses.

The NAM urges the EPA to closely consider the comments of individual companies and
industry-specific trade associations on this option and to delete those industry sectors
from TRI coverage that demonstrate insignificant releases from their facilities. The
NAM also recommends that the EPA raise the lead reporting threshold for manufacturing
facilities.

Option 3 - Expanding Eligibility for the Form A Certification Statement

The EPA’s third option for reducing TRI burdens on the regulated community is to
expand eligibility for use of the Form A Certification Statement in lieu of the more
detailed and extensive Form R. Although the burden reduction associated with filing
Form A instead of Form R is often small because facilities still have to undertake detailed
calculations to determine eligibility for Form A, the NAM agrees with the EPA that
expanding the eligibility and use of Form A warrants serious consideration by the agency.

However, many companies feel that submission of Form A instead of Form R carries
heightened risk of enforcement. These facilities believe that use of Form A leaves them
vulnerable to EPA enforcement for failure to file should it be determined that they were
not eligible to report under Form A. The EPA notes that there are many facilities that are
eligible to use Form A, but do not. In order to rectify this situation, the EPA needs to
eliminate the legal barriers to use of the Form A.

The EPA should also modify the “annual reportable amount” criterion to reflect only
reported releases to the environment and not the waste management activities currently
included, such as recycling and energy recovery. The purpose of the TRI program is to
provide information regarding “releases to the environment.” Chemicals released from
recycling, energy recovery and other waste management activities should not be included
in TRI reporting thresholds as they are not released “to the environment
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The EPA should also allow Form A to be used for lead releases. As evidenced by the
large number of facilities reporting lead releases of only one pound or less, use of Form
A makes more sense than the more burdensome Form R.

Option 4 - Creating a New “No Significant Change” Certification
Statement

The EPA’s fourth option for reducing TRI burdens on the regulated community involves
the development of a new form that would allow facilities to certify to “no significant
change” in TRI reporting as measured against a designated baseline year. Facilities that
qualify for this “no significant change” certification would be relieved of their obligation
to complete either the Form R or Form A Certification Statement. While this option has
the potential to reduce reporting burdens for a number of facilities, the definition of “no
significant change” will have a considerable effect on the number of eligible facilities.

The NAM supports the idea of creating a “no significant change” certification statement,
so long as the “no significant change™ determination is easy to make and the required
statement is simple. If facilities need to go through all of the calculations necessary for a
Form R or complete a complicated form, they are likely to continue using Form R. In
addition, the certification statement must be an acceptable substitute for the required
Form R and its use should not trigger enforcement and liability policies for failing to file
a Form R. As an added benefit for this option, a certification of “no significant change”
would allow users to quickly find that no significant changes in releases have occurred at
a specific facility without having to review and compare data from year to year.

Option 5 - Use of Range Reporting for Section 8 of Form R

The EPA’s fifth option for reducing TRI burdens on the regulated community is to allow
for use of range reporting in Section 8 of the Form R. Because the EPA currently allows
range reporting for non-PBT chemicals in Sections 5 and 6 of the Form R, the NAM
believes that the use of range reporting should be utilized in Section 8 as well. Allowing
range reporting provides facilities with extra comfort and flexibility in making reliable
estimates.

Option 6 - Other Options for Burden Reduction

The EPA is seeking comment on any other burden reduction options in addition to those
discussed in the Dialogue paper. For example, the agency considered an option that
would afford reporting relief to those facilities that report zero releases on their Form R
reports. The very existence of a significant number of TR1 reports for zero releases is
indicative of the extent to which the TRI program fails to achieve its goals in an efficient
way that reduces risk to the environment and the public. The goal of burden relief should
be 1o simplify and reduce the number of calculations, recordkeeping and reporting that is
required without reducing the value of the TRI program. Clearly, the EPA should
eliminate reporting for chemicals with zero-release quantities. The NAM strongly urges
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the EPA to reconsider the value of zero-release reports. The NAM recommends that the
EPA determine the number of zero-release reports that the agency receives, assess their
practical utility and consider eliminating the obligation to file them.

The extensive use of guidance in the TRI program has the effect of imposing additional
requirements on the regulated community. Although the purpose of guidance should be
to clarify reporting requirements, the EPA has often relied on guidance to change the
program and significantly increase the burden of TRI reporting. The issuance of
guidances outside the proper notice-and-comment rulemaking process sometimes results
in more expansive reporting than previously required. The NAM recommends that the
EPA minimize changes to guidance documents in order to reduce the burdens of
reviewing, assessing and applying the changes to facility reporting. The NAM also
recommends that the EPA refrain from making changes to guidance documents that have
the potential to expand reporting requirements. The formal rulemaking process should be
used instead for the purpose of expanding reporting requirements.

Finally, the NAM recommends that the EPA reinstate the de minimis exemption for
persistent, bioaccumulative, toxic (PBT) chemicals. Attempting to identify and quantify
quantities below de minimis levels is impractical and does not produce meaningful data
for public use. The elimination of this exemption has required many facilities to
calculate or estimate the total volumes of chemicals that make up a minute portion of a
material processed, manufactured or otherwise used. Because of the very low thresholds
for PBT chemicals, it is a great burden to report low levels of actual releases. As just one
example, the TRI burden has dramatically increased for many facilities due to the
elimination of the de minimis options for lead.

Conclusion

The EPA should take this opportunity to truly examine the costs, benefits and burdens
involved with the TRI program and to commit to reducing the reporting burdens,
especially as they pertain to small businesses. The NAM appreciates the opportunity to
comment on the Dialogue and looks forward to working with the EPA to implement these
improvements to the TRI program. If you have any questions, or would like the
opportunity to discuss this issue more fully, Jeffrey Marks would be the appropriate
person to contact at the NAM. He can be reached at (202) 637-3176 or jmarkst@nam.org.
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STATEMENT OF VERONICA VARGAS STIDVENT
ASSISTANT SECRETARY FOR POLICY

U.S. DEPARTMENT OF LABOR
BEFORE THE

SUBCOMMITTEE ON REGULATORY REFORM AND OVERSIGHT
COMMITTEE ON SMALL BUSINESS

U.S. HOUSE OF REPRESENTATIVES

July 13, 2006

Chairman Akin and distinguished Members of the Subcommittee:

Thank you for the opportunity to appear before you today to discuss the
Department of Labor’s progress in responding to the public’s reform nominations that
were included in the Office of Management and Budget’s (OMB) 2005 report on
Regulatory Reform of the U.S. Manufacturing Sector.

As I stated before the committee a little over a year ago, the Department takes
seriously its responsibility to protect Workgr safety and health, retirement security, pay,
and equal access to jobs and promotions. As advances in safety, health, science, and
technology -- as well as changes in the law -- have rendered a number of the
Department’s regulations outdated or even unnecessary, we have revised or eliminated
regulations and considered and adopted new rules and new approaches that ensure strong
protections for workers without imposing unnecessary and costly burdens on the
economy.

OMB began soliciting public suggestions for reform of specific regulations with
its 2001 Report to Congress on the Costs and Benefits of Federal Regulation. Additional

and expanded requests were included in OMB’s 2002 and 2004 reports to Congress. The
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2004 report, which was particularly interested in reforms addressing burdens on small
and medium-sized manufacturers, identified 39 “nominations” for the Department of
Labor. Following discussions with the Department and input from the Small Business
Administration’s Office of Advocacy and the Department of Commerce’s Office of the
Assistant Secretary for Manufacturing and Services, OMB published its report on
manufacturing, which included 11 reform nominations for the Department of Labor that
were considered to have potential merit and justified further action. (Note that the Family
and Medical Leave Act (FMLA) nomination combined 9 separate nominations
addressing FMLA in the 2004 OMB report.)

In addition to FMLA, the 11 Department of Labor reform nominations included
recommendations addressing Permanent Labor Certification, and 9 OSHA regulations
and guidance documents. In keeping with the subcommittee’s request, I will now discuss

the Department’s progress on the nominations since the hearing in April 2005.

Hexavalent Chromium. Two commenters urged OSHA to minimize the impact of

its final Hexavalent Chromium standard on small business.
OSHA took into account and addressed many issues raised by small businesses in
its final Hexavalent Chromium standard published on February 28, 2006.
Several major changes were made to the proposed rule as a result of OSHA's analysis of
comments and data received from the Small Business Regulatory Enforcement Fairness
Act (SBREFA) panel and stakeholders during the comment periods and public hearings.
The final standard incorporated many of the recommendations from the SBREFA

panel and other stakeholders, including an extended, 4-year compliance period for
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engineering controls, an exemption for employers with objective data demonstrating very
low exposure levels, and flexible exposure monitoring requirements. In addition, based
on OSHA's feasibility findings, the final standard includes a higher PEL than the one
proposed.

OSHA recognized the impact that the hexavalent chromium standard would have
on small businesses and gave serious consideration to all comments and data submitted to
the rulemaking record. OSHA also held discussions with the Depariment of Commerce
to ensure that business competitiveness concerns were adequately addressed in the
context of both the domestic and international market effects. In addition, OSHA is
developing outreach and guidance materials to assist small businesses in implementing
the new standard. For example, OSHA is developing a compliance directive that outlines
how the final standard will be enforced, a small entity compliance guide that explains the
requirements of the standard in plain language and provides resources for compliance
assistance, as well as an engineering and work practice control guide to assist employers
in achieving the new PEL. OSHA is also conducting specialized training for its
Compliance Assistance specialists that will focus on areas that may be the most

problematic for small businesses.

Coke Oven Emissions Standard. Two commenters recommended that the standard

be revised to account for new technology and that medical monitoring be reduced. One
commenter specifically recommended that OSHA finalize the changes to the Coke Oven

Emissions Standard proposed in Phase Il of OSHA’s Standards Improvement Project.
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In last year’s testimony I noted that in January 2005, OSHA published the Phase
1l final rule, which streamlined several provisions of the coke oven emissions standard,
including reducing the frequency of medical monitoring for certain employees from
semi-annually to annually after determining that medical evidence did not support the
need for semi-annual monitoring. OSHA has not taken any further action on the coke
emissions standard. However, if commenters still have issues of concem, they can raise
them as suggestions in response to the Advance Notice of Proposed Rulemaking on
Phase III of the Standards Improvement Project that is soliciting input on subjects to be
addressed.

Permanent Labor Certification, One commenter was critical of the process for

certifying the unavailability of U.S. workers for positions for which foreign nationals are
sponsored, stating that the “process is time-consuming, expensive, and creates
uncertainty.” The commenter recommended the Department publish final regulations
that use a broader approach and streamline the certification process.

The Department’s Employment and Training Administration (ETA) published the
final Permanent Labor Certification rule on December 27, 2004, with an effective date of
March 28, 2003, and has implemented the re-engineered Permanent Labor Certification
Program. The new process includes an e-filing capability and through the utilization of
technology, has reduced processing times from as long as several years to approximately
60 days for “clean” applications, i.e., those not identified for audit, thus making the
employer application process straightforward, less expensive, and more customer
friendly. Prior to the regulation, ETA had estimated that the backlog cases under the

permanent labor certification program would have taken 6-10 years to complete. The
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cases have now been consolidated into two centers and are slated to be completed by

September 2007.

Hazard Communication/Material Safety Data Sheets (MSDS). Several

commenters indicated that MSDSs should be prepared using a consistent format and that
the quality of information needed to be improved.

OSHA is preparing proposed guidance for the preparation of MSDSs that will be
posted on the Agency’s Web site for comment and will be completed in 2007. In
addition, OSHA has submitted for OMB review an Advanced Notice of Proposed
Rulemaking addressing the possible modification of the Hazard Communication Standard
to be consistent with the Globally Harmonized System of Classification and Labeling of
Chemicals. This global approach to hazard communication includes a standardized
format for material safety data sheets as well as standardized label requirements.

OSHA has also worked with the National Institute for Occupational Safety and
Health (NIOSH) to develop model Material Safety Data Sheets for a set of frequently-
found, high-production or especially hazardous chemicals. OSHA will make this peer-
reviewed information available to its compliance and consultation staffs and will post the
information on its public web site in 2007. These personnel will utilize the data to ensure
the accuracy and consistency of information.on MSDSs for these chemicals during their
site visits to the nation’s workplaces.

Annual Training Requirements for Separate Standards. One commenter observed
that OSHA has separate annual training requirements for a number of standards. The

comment also pointed out that the Environmental Protection Agency (EPA) includes
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training requirements for a number of regulations that are not always compatible with
OSHA requirements. The comment recommended that the Agency develop a single
integrated training program.

The Department met its obligation to provide OMB with a report on training
requirements by May 2005. The report noted that OSHA does not require separate
training programs for each standard that requires training. The report also noted that
OSHA has sought to avoid duplication of EPA’s training requirements on subjects where
both agencies have jurisdiction. Employers are permitted to organize and present training
in whatever manner is most effective for the workplace involved. In order to further
clarify training requirements and assist employers, OSHA plans to revise and update its
publication, Training Requirements in OSHA Standards and Training Guidelines. This
publication summarizes the major provisions for training and includes the Agency’s
voluntary training guidelines. These guidelines help employers design, implement, and
evaluate their training programs to ensure they are effective.

OSHA also will include questions regarding its training requirements in an
Advance Notice of Proposed Rulemaking for Phase III of its Standards Improvement
Project. These questions will solicit input from the public on approaches to achieve
consistency of terminology, amount of training and the frequency of retraining in the
Agency’s safety and health standards. In addition, OSHA will ask the public to identify
training requirements in its standards that overlap or duplicate requirements in other
agencies’ standards.

Hazard Communication Training. One commenter stated that draft guidance

OSHA made available for comment in 2004 on information and training requirements
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under the Hazard Communication Standard was too complicated for small businesses.
The commenter recommended that OSHA develop a simplified approach.

OSHA anticipates finalizing the draft guidance in 2007. The Agency is
considering issuing two products. One would be a final version of the model training
program proposed in 2004, and the other would be a simplified approach for small
businesses.

Sling Standard. Two commenters recommended that OSHA update the sling standard to

reflect the American Society of Mechanical Engineers consensus standard.

OSHA has studied this issue and concluded that most types of slings that meet the most
recent edition of the American Society of Mechanical Engineers national consensus
standard on slings are in full compliance with the existing OSHA sling standards.
Current OSHA policy treats any deviation from the Agency’s sling standards as a de
minimis violation if the sling otherwise meets the current consensus standard and is at
least as effective in protecting workers. OSHA does not assess penalties for de minimis
violations. Thus, newer types of slings not addressed by the Agency’s standard are

effectively compliant if they meet the national consensus standard.

OSHA plans to update the sling standard as part of its regulatory project to update
standards that are based on national consensus standards. The sling standard will be part
of a later phase of the project, for which the Agency has not yet projected completion
dates. OSHA has developed a guidance document on the selection and use of slings,
which is currently under review, and which it plans to issue in 2006. This document

would make it clear that slings meeting the newer ANSI/ASME standard are acceptable.
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Guardrails Around Stacks of Steel. One commenter (the American lron and Steel

Institute) objected to OSHA’s requirement to provide either guardrails or tie-off
protections to workers who must perform their duties 48 inches or more above the
ground. The commenter asserted that the requirement is infeasible for operations that
exist in steel and steel product companies where individuals need to stand on "stacks” of

product to rig bundles for crane lifts.

The Department met its obligation to provide OMB with a report on the guardrail
requirements by May 2005. The Department’s report noted that OSHA is currently
conducting a rulemaking on its Walking and Working Surfaces standard, and will
consider the guardrail requirement as part of that rulemaking. It also stated that the
agency had contacted the commenter to discuss OSHA’s plans and that the commenter

supported addressing the issue in the Walking and Working Surfaces rulemaking.

Walking and Working Surfaces. One commenter (Copper and Brass Fabricators

Council) stated that OSHA regulations under some circumstances require the use of fixed
ladders when spiral stairways or ship stairs would be safer.

The Department met its obligation to provide OMB with a report on the ladder
and stairway requirements by May 2005. . The report stated that this issue also would be
considered as part of OSHA's rulemaking on the Walking and Working Surfaces
standard. It also stated that the agency had contacted the commenter and that the
commenter supported including a flexible policy for ship stairs in the final rule.

OSHA Flammable Liquids. Two commenters recommended that OSHA update

the current rule, which cites the 1969 National Fire Protection Associations standards for

spray application of flammable and combustible liquids, to reflect current technology.
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OSHA intends to include the flammable liquids standard in its ongoing
regulatory project to update standards that are based on national consensus standards.
However, the Agency has not yet determined when flammable liquids will be considered.

Family and Medical Leave Act. Many commenters recommended changes to the

FMLA regulations.

The final FMLA regulations were published in 1995. Since then, as employers
have attempted to implement the regulations and employees have attempted to utilize
FMLA benefits, the Department has received feedback suggesting possible revisions to
the regulations, including the nominations for reform submitted to OMB in 2001, 2002,
and 2004. In addition, Congress has held a number of hearings at which stakeholders
identified the positive attributes as well as possible difficulties with these regulations.
Furthermore, federal courts - including the United States Supreme Court - have
invalidated some provisions of the FMLA regulations.'

The Employment Standards Administration continues to review the issues raised
by the Supreme Court’s decision in Ragsdale v. Wolverine World Wide, Inc., as well as
other court decisions, and the possibility of revisions to the FMLA regulations remains an
item on the Department’s regulatory agenda. OMB’s 2005 report to Congress offered an
updated schedule on the FMLA nominations, stating that Department of Labor will report
to OMB on our plans in January, 2007. This continues to be our plan. No final

decisions have yet been reached as to what, if any, changes might actually be proposed.

" For instance, the U.S. Supreme Court invalidated an FMLA regulation that required an employer to
designate the leave taken by employees as FMLA leave or else be prohibited from counting it against an
employee’s 12-week FMLA entitlement. See Ragsdale v. Wolverine World Wide, Inc., 535 U S. 81 (2002).
In addition, a number of appellate courts have stricken another FMLA regulation that requires employers to
treat certain employees as eligible for FMLA leave, even though they do not meet the FMLA’s eligibility
definition. See, e.g., Dormeyer v. Comerica Bank-Ilinois, 223 F.3d 579 (7" Cir. 2000).
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If changes are proposed, the public will be provided ample opportunity to comment
through the formal notice and comment rulemaking process.
Mr. Chairman, this concludes my update of the status of the referred regulations.

I would be glad to respond to any questions you may have.

10
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STATEMENT OF WILLIAM L. KOVACS
VICE PRESIDENT
U.S. CHAMBER OF COMMERCE
AT A HEARING BEFORE THE
SUBCOMMITTEE ON REGULATORY REFORM AND OVERSIGHT
U.S. HOUSE OF REPRESENTATIVES
TITLED
“AN UPDATE ON ADMINISTRATION ACTION
T'0 REDUCE UNNECESSARY REGULATORY BURDENS
ON AMERICA’S SMALL MANUFACTURERS”
Jury 13, 2006

Chairman Akin, Ranking Member Bordallo, and members of the
subcommittee, thank you for inviting me here today to testify about the
administration’s efforts to reduce unnecessary regulatory burdens on small
manufacturers. [ am William Kovacs, Vice President of the Environment,
Technology, and Regulatory Affairs division at the U.S. Chamber of Commerce. The
U.S. Chamber is the world’s latgest business federation, representing more than three
million businesses and otganizations of every size, sector, and region. More than 96%
of the U.S. Chamber’s members qualify as small businesses.

The U.S. Chamber is concerned about the cost and quality of federal
regulations, and believes firmly that every federal agency should periodically review
and assess the continued need for, and relevance of, the rules it promulgates and
enforces. Many attempts have been made to ensure this review occurs, but none have
been successful. As a result, the regulatory process has become intractable. In 2005,
approximately 4,000 new regulations were issued by federal agencies, and the Federa/
Register exceeded 73,000 pages.” Currently, thete are more than 110,000 regulations
in existence,” and every one of these regulations must be followed by the businesses
they are imposed upon. Since 1995, more than 44,000 new final rules have been
issued. The annual cost to implement the nation’s regulatory system exceeds the
amounts collected from individual income taxes!®

! Ten Thousand Commandments: An Annual Snapshot of the Federal Regulatory State, by Clyde Wayne Crews,
Vice President for Policy and Director of Technology Studies at the Competitive Enterprise Institute (June 28,
2006).

2 John D. Graham, Administrator of the Office of Information and Regulatory Affairs, Testimony before the
Subcommittee on Energy Policy, natural Resources, and Regulatory Affairs, U.S. House of Representatives (Nov.
17, 2004).

3 Ten Thousand Commandments: An Annual Snapshot of the Federal Regulatory State, supra, pg. 6. The amount of
individual income taxes collected in 2005 was $894 billion, and the amount of corporate income taxes collected was

$226 billion.
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Moreover, the cost of federal regulations to the public is estimated to be as
high as $1.13 trillion"—a cost which equals almost half the amount of last year’s
entire federal budget!® And the impact of federal regulations is especially severe on
small businesses. For example, the annual cost of all federal regulations is, on a per
employee basis, $7,647 for firms with fewer than 20 employees—neatly 45% higher
than the $5,282 for companies with 500 or more employees.(’

In addition, the number of paperwork burden hours—hours spent by
businesses in preparing paperwork imposed by federal regulations—has skyrocketed.
Last year alone, the number of paperwork burden hours imposed on the public
exceeded an extraordinary 10.5 billion hours—the highest in history—and 2.5 billion
hours more than just two years ago.”

Efforts to revise or rescind unnecessary ot ovetly burdensome regulations have
taken many forms. Most recently, the Office of Management and Budget accepted
nominations from the public for regulations that are particulatly onerous or unclear,
and as such, make compliance more difficult or more costly or both. These efforts
have met with limited success.

In my testimony today I want to make three key points:

1 OMB’s public nomination process lacks transparency. In order to be
effective, agencies must be forthcoming about what is being done with
the nominations after they are referred to the agency by OMB.

2) Repeated attempts have been made over the years by administrations,
Congress, and agencies alike to compel a petiodic review of federal
regulations so that unnecessary regulations could be eliminated, but
these efforts have been unsuccessful due to a lack of agency
involvement.

3) Without some form of enforcement mechanism—whether it be judicial
review, budget reductions, etc.—it is unlikely that any change will occur
in the current regulatory reform process.

* The Impact of Regulatory Costs on Small Firms, Report RFP No. SBHQ-03-M-0522, by W. Mark Crain, Lafayette
College, for The Office of Advocacy, U.S. Small Business Administration (Sept. 2005).

% Budget of the United States Government, Fiscal Year 2005, Office of Management and Budget. Accessible at:
hup://www.whitehouse. gov/omb/budget/fy2005/.

® Ibid, footnote 2, page 5.
7 Paperwork Reduction Act: New Approaches Can Strengthen Information Collection and Reduce Burden, U.S.

Government Accountability Office Report, GAO-06-477T, pg. 7, Washington, DC (Mar. 8, 2006).
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1 OMB?’S PUBLIC NOMINATION PROCESS LACKS TRANSPARENCY

It goes without saying that the current Bush Administration has made great
strides toward strengthening the analytic foundation of new federal regulations
through better regulatory impact analyses, improved information quality and risk
assessments, and more systematic peer review. The Bush Administration has also
devoted significant effort to the reform and improvement of existing regulations, as
demonstrated by OMB’s recent regulatory reform nomination process. Nevertheless,
agencies continue to issue regulations at a record pace, imposing overwhelming
compliance costs on the public.

OMB sought to identify regulatory reform suggestions through a direct public
nominations process. OMDB’s authority to require a periodic review of existing
regulations stems from authority granted by Congress under the Regulatory Right-to-
Know Act® The Regulatory Right-to-Know Act requires OMB to issue an annual
teport to Congtess on the costs and benefits of regulations, and to include
recommendations for regulations to reform. OMB has candidly acknowledged that
“while broad reviews of existing regulations have been required [under previous and
existing Executive Orders], they have met with limited success.” For this reason,
OMB stated that it would establish a “modest process” for accepting public
nominations of agency rules to review and improve:'

. 1n 2001, OMB requested nominations of regulations “that if rescinded or
changed would increase public welfare by either reducing costs or increasing
benefits.”"! The response was immediate, as OMB received 71 reform
nominations from a variety of stakeholders and academic institutions. Of
these, 23 were designated by OMB as “high priority” reform candidates and
forwarded to the respective federal agencies for action.

. In 2002, OMB requested public nominations of burdensome regulations and
guidance documents to reform, rescind, or revise. OMB received some 1,700
comments from a broad cross-section of interested parties. The nominations
encompassed some 316 individual regulations and guidance documents across
55 federal agencies.

831 U.S.C § 1105 note, Pub. L. 106-554, § 1(a), (Dec. 21, 2000).

9 Stimulating Smarter Regulation: 2002 Report to Congress on the Costs and Benefits of Regulations and Unfunded
Mandates on State, Local, and Tribal Entities, Office of Management Budget, 2002, Pages 70-71.

' Ibid. Page 71.

" Making Sense of Regulation: 2001Report to Congress on the Costs and Benefits of Regulations and Unfunded
Mandates on State, Local, and Tribal Entities, Office of Management Budget, 2002, Page 4.
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. Finally, in 2004,"” OMB specifically requested nominations of regulations and
paperwork burdens that had a negative impact on manufacturing (especially
those negatively impacting small and medium-sized businesses). In response,
OMB received 189 nominations from 41 stakeholders. Of these nominations,
76 regulations were identified as possible candidates for reform, and agencies
wete again asked to take action.

Yet for each year OMB accepted public nominations, it is unclear whether any
real progress has been made toward reform. OMB’s nomination process is intended
to give the regulated public an opportunity to recommend specific regulations for
reform or rescission directly to the federal government. This novel and
unprecedented approach to reform was welcomed by the public as real progress in the
fight against unreasonably burdensome and costly regulations.

The U.S. Chamber was an active participant in this nomination process.
Indeed, the U.S. Chamber was optimistic that this process would be a productive and
useful tool for reducing unnecessary regulation. As such, the Chamber worked
diligently with several of its member companies to identify potential candidates for
reform, to quantify the economic impact of the regulations, and to submit them to
OMB. In 2002, the U.S. Chamber submitted 26 nominations for reform, and in 2004
it submitted 21 more.”” Ten of the regulations the U.S. Chamber submitted in 2004
were actually duplicates from 2002, for no other reason than it appeared no action
had previously been taken by the agencies.

And thetein lies the problem. While the OMB nomination process appears
valuable on its face, it suffers from three fatal deficiencies: (1) the entire review
process lacks transparency; (2) OMB and the agencies fail to provide the public with
timely updates about the status of reform nominations; and (3) OMB is powerless if
an agency refuses to act.

For example, OMB provided an update on the 2001 “high priority”
nominations in its final 2003 report, but the update included only a few brief
sentences about each nomination, making it difficult to know how the nominations

12 OMB did not request public nominations of reform candidates in 2003, but rather sought comment on its revised
Circular A-4, Regulatory Analysis, for conducting regulatory impact analysis.

'3 The U.S. Chamber of Commerce’s 2002 nominations can be found in its Comments on the Office of Management
and Budget's Draft Report to Congress on the Cost and Benefits of Federal Regulations, (May 28, 2002), accessible
at: http://www.whitehouse.gov/omb/inforeg/comments/comment32.pdf. The U.S. Chamber of Commerce’s 2004
pominations can be found in its Comments on the Office of Management and Budget’s 2004 Draft Report to
Congress on the Cost and Benefits of Federal Regulations, (May 20, 2004), accessible at:

http://www.whitehouse.gov/omb/inforeg/2004_cb/19.pdf
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were being reviewed, what transpired in the review process, what the status was with
respect to the completion of the process, or whether the change recommended by the
public was being implemented at all. Even worse, by the time OMB issued the report
the information was completely outdated and useless to rely upon. The information
provided about the active 2002 nominations suffered from the same deficiencies, and
ultimately lead to duplicate nominations of the same regulations in subsequent years.

While it is possible that agencies are making progress on the 2001, 2002, and
2004 reform nominations, the public remains completely unaware of this fact. To
llustrate this point, consider that last year the U.S. Chamber contacted its member
companies that had submitted nominations to OMB to see if they were aware of the
status of their nominations. More than 70% said they were unaware of agency action
related to their nominations, much less whether any meaningful reform was
underway!" After the time, effort, and expense that these companies expended on
identifying potential regulations for reform, it was not surprising to find most of them
utterly frustrated with the entire reform process. Most felt as if they had simply
wasted their time.

It is imperative for OMB and the agencies to be more forthcoming about the
status of reform nominations. The simplest and most effective solution to this
problem would be a publicly accessible Web site that would allow companies to
track the status of their nominations. At 2 minimum, the Web site should include the
name of the regulation, the agency assigned to reforming it, the type of reform being
undertaken, an estimated time of completion, and an agency contact person. This
solution would also be compatible with the president’s E-Government Initiative,
which aims to provide citizens with improved information and services through
technology.

In addition, OMB should require that a separate index of active regulatory
reform nominations be included in the semi-annual Unified Agenda of Federal Regulatory
and Deregulatory Actions (Unified Agenda), as has been done with Section 610 reviews.
(See attached.)

Until the transparency of the regulatory reform process is improved it will
never be the catalyst for regulatory change.

' Companies almost uniformly expressed frustration at being unable to track the status of their reform nominations
through an online database. They claimed that they would be less concerned that the process was taking a long time
to complete~—so long as they knew progress was being made at all.
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11 REPEATED ATTEMPTS HAVE BEEN MADE OVER THE YEARS TO REQUIRE
A PERIODIC REVIEW OF REGULATIONS SO THAT UNNECESSARY
REGULATIONS COULD BE ELIMINATED, BUT THESE EFFORTS HAVE
BEEN UNSUCCESSFUL

OMB’s regulatory reform process was only the most recent in a long line of
attempts to stem the growing cost, complexity, and burden of federal regulations.
Many of these attempts have required federal agencies to periodically evaluate the
continued benefit and value of federal regulations. These efforts are commonly
referred to as regulatory “look back” requirements and have been initiated through 2

variety of forms.

For example, over the years, presidents have issued executive ordets requiring
federal agencies to periodically review existing regulations and determine whether they
should be modified or eliminated. While well intentioned, none of these presidential
efforts resulted in the systematic review, identification, or elimination of burdensome
or outmoded federal regulations.”® As proof, nearly all of the itemns listed in the spring
2006 edition of the Unified Agenda of Federal Reguiatory and Dersgulatory Actions’® (Unified
Agenda) involve new regulatory proposals, rather than reviews of existing ones.

The use of statutory authority has fared no better. The most widely cited “look
back” requirement for federal agencies is Section 610 of the Regulatory Flexibility Act
of 1980 (RFA).” Section 610 of the RFA specifically requires each federal agency to
develop a plan for the periodic review of regulations that have, or will have, a
significant economic impact on a substantial number of small entities. The putpose
of the review is to determine whether each rule should be reformed, rescinded, or
revised (consistent with the objectives of the undetlying statute) to minimize its
impact on small entities.

Under the Section 610 review process, each federal agency must publish
annually in the Federa/ Register a list of the existing rules that it plans to review in the

'3 In the first annual report on Executive Order 12866 released in November 1994, OIRA Administrator Sally
Katzen noted that bureaucratic incentives make such review a difficult undertaking. While the “lookback™ process
had begun under E.O. 12866, she said, “it had proven more difficult to institute than we had anticipated... [Agencies
are focused on meeting obligations for new rules, often under statutory or court deadlines, at a time when staff and
budgets are being reduced; under these circumstances, it is hard to muster resources for the generally thankless task
of rethinking and rewriting current regulatory programs.” Stimulating Smarter Regulation: 2002 Report to Congress
on the Costs and Benefits of Regulations and Unfunded Mandates on State, Local, and Tribal Entities, supra at fn. 9,

page 71.
6 See, http/iciir.cs.umass.edu/ua/Spring2006/databases.html.
175 U.8.C. Sec. 601 et seq.
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coming year."® Agencies are required to describe the rules, note why they are needed,
and invite public comment on them. The agencies must consider the continued need
for the rule; any complaints/comments received from the public about the rule; the
rule’s complexity; whether it overlaps, duplicates, or conflicts with other rules; and any
conditions that have changed since the rule’s adoption. Section 610 also requires that
all rules in existence in 1980, the time the law became effective, must be reviewed
within 10 years (i.e,, January 1, 1991), and that any new rule must be reviewed within
10 years of the date it becomes effective.

Like the presidential efforts to require federal agencies to review and eliminate
outmoded regulations, Section 610 has been widely perceived as ineffective for
reviewing existing regulations. When the Government Accountability Office (GAO)
conducted a series of studies on agency compliance with Section 610, it concluded
that Section 610 has been the “weakest and least utilized provision” of the RFA.
Specifically, GAO noted that while several agencies have consistently indicated that
they plan to issue dozens of rules each year with a significant impact on small entities
few intend to conduct any 610 reviews.”

The Congressional Regulatory Review Act, enacted as part of the Small
Business Regulatory Enforcement Fairness Act of 1996,% provides Congress with a
60-day window to teject final rules issued by federal agencies. But this process was
intended as a stop-gap measure for Congress. It was not intended to be used as a
method for conducting regulatory reviews.

The unfortunate truth is that regulatory reform does not appeat to be a top
priority for federal agencies. Whether limited by time, money, or resources, agencies
have been unable or unwilling to perform this much needed task.

IH.  WiTHOUT AN ENFORCEMENT MECHANISM, ANY SIGNIFICANT CHANGE
IN THE CURRENT REGULATORY REFORM PROCESS IS UNLIKELY

The U.S. Chamber believes that it is important to require every federal agency
to pedodically review its existing regulations to assess their continued benefit and
value. This vital effort must be strengthened, however, in order to ingrain the practice
of periodic review into federal agency procedures.

18 While Section 610 does not require federal agencies to use the Unified Agenda for these notices, most agencies do
so because it is a convenient way to compile and publish this information.
' Reexamining Rules: Section 610 of the Regulatory Flexibility Act, Congressional Research Service Report,

(Updated March 11, 2005).
% Small Business Regulatory Enforcement Fairness Act of 1996, Public Law No. 104-121.
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Cutrently, OMB is powerless to compel action from federal agencies. The only
effective way to ensure that periodic regulatory reviews occur is to create some form
of enforcement mechanism. This enforcement mechanism could take several forms.
For example, Congress could mandate that agencies—already required by the RFA to
undertake regulatory reviews—make regulatory reviews an essential component of
their overall mission. If an agency failed to conduct comprehensive regulatory
reviews, Congress could reduce an agency’s annual budget. Another option would be
allowing third parties {citizens) to bring a private cause of action to compel an
unresponsive agency to conduct regulatory reviews. This may prove to be the more
effective alternative.

The benefit of an enforcement mechanism is obvious. First, it would promote
accountability by forcing agencies to consider the real-wotld impacts of existing
regulations on the public. Second, it would provide the regulated community with
some recoutse to address those regulations that are particulatly onerous or
burdensome.

The U.S. Chamber firmly believes that true regulatory reform will not occur
until a sufficiently stringent enforcement mechanism is in place. A codified
enforcement mechanism would serve to hedge against any changes in the
administration, since agency reform efforts are often subject to change with each new
administration’s personnel and priorities. The U.S. Chamber sees this as one of the
most important steps Congress can take in the fight to regain control of the regulatory
process.

CONCLUSION

The long-standing debate over regulatory reform will not end today. The U.S.
Chamber strongly believes that the regulatory reform process is critical to ensuring
that regulations are sound, balanced, and cost-effective. Congress must not abandon
its oversight role in this area, and the U.S. Chamber applauds this subcommittee for

this hearing today.

The U.S. Chamber is grateful for the opportunity to present its views and
recommendations about this important topic,
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Section 610 Review Index

A.INDEX TO ENTRIES THAT AGENCIES HAVE DESIGNATED FOR SECTION 610
REVIEW

Section 610(a) of the Regulatory Flexibility Act (5 U.S.C. 601) requires each agency to have a plan for
the periodic review of its rules that have a significant economic impact on a substantial number of small
entities. Each agency must publish annually in the Federal Register a list of the rules that it plans to
review in the next year. Some agencies use the Unified Agenda to fulfill this requirement. Those
agencies indicate such entries by appending "(Section 610 Review)" to the titles. Some agencies have
also indicated completions of section 610 reviews or rulemaking actions resulting from completed

section 610 reviews.

The following index lists the regulatory actions for which agencies included this designation. The
Sequence Number (Seq. No.) of the entry identifies the location of the entry in this edition. For further
information, see the Regulatory Information Service Center's Introduction in part I of this issue.

[ Seq. No. | Title
USDA
Animal Welfare: Marine Mammals; Nonconsensus Language and Interactive Programs

36 (Rulemaking Resulting From a Section 610 Review)
57 Tuberculosis in Cattle; Import Requirements (Section 610 Review)
54 Standards for Permanent, Privately Owned Horse Quarantine Facilities (Section 610
- Review)
Importation of Plants for Planting; Establishing a New Category of Plants for Planting
66 Not Authorized for Importation Pending Risk Assessment (Rulemaking Resulting From
a Section 610 Review)
67 National Veterinary Accreditation Program (Rulemaking Resulting From a Section
= 610 Review)
71 Gypsy Moth; Interstate Movement of Regulated Articles (Section 610 Review)
82 Plant Pest Regulations; Update of Current Provisions (Section 610 Review)
92 Revision of the Nursery Stock Regulations (Completion of a Section 610 Review)

ED

Assistance to States for the Education of Children With Disabilities; Preschool Grants
T68 for Children With Disabilities; and Service Obligations Under Special Education—
Personnel Development (Section 610 Review)

HHS

Medical Devices; Current Good Manufacturing Practice (CGMP) Final Rule; Quality

834 Systems Regulations (Section 610 Review)
Package Size Limitation for Sodium Phosphates Oral Solution and Warning and

855 Direction Statements for Oral and Rectal Sodium Phosphates for Over-the-Counter
Laxative Use (Section 610 Review)

856 Over-the-Counter Drug Products Containing Analgesic/Antipyretic Active Ingredients

1

for Internal Use: Required Alcohol Waming (Section 610 Review)
Status of Certain Additional Over-the-Counter Drug Category II and III Active
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857 ﬂlngrediems (Section 610 Review)
858 ] Medical Devices: Classification/Reclassification; Restricted Devices; Analyte Specific
= Reagents (Section 610 Review)
850 Amended Economic Impact Analysis of Final Rule on User Labeling on Natural Rubber-
== Containing Medical Device (Section 610 Review)
860 Financial Disclosure by Clinical Investigators (Section 610 Review)
861 Beverages: Bottled Water (Section 610 Review)
Food Labeling; Nutrient Content Claims: Definition for "High Potency” and Definition
862 of "Antioxidant” for Use in Nutrient Content Claims for Dietary Supplements and
(Conventional Foods (Section 610 Review)
Lowfat and Skim Milk and Lowfat and Nonfat Yogurt Products, Lowfat Cottage Cheese:
938 Rev. of Stand. of Ident.; Food Lab., Nutrient Cont. Claims for Fat, Fatty Acids, and
Cholesterol Cont. of Foods (Section 610 Review)
966 Home Health Agency (HHA) Conditions of Participation (CoPs) (CMS-3819-P)
= (Section 610 Review)
1008 Hospital Conditions of Participation: Laboratory Services (CMS-3014-IFC) (Section 610
A Review)
1032 End Stage Renal Disease (ESRD) Conditions for Coverage (CMS-3818-F) (Section 610
e Review)
1034 Hospice Care Conditions of Participation (CMS-3844-F) (Section 610 Review)
1036 Organ Procurement Organization Conditions for Coverage and Recertification (CMS-
s 3064-F) (Section 610 Review)
DOJ
1815 Nondiscrimination on the Basis of Disability in Public Accommodations and
= Commercial Facilities (Section 610 Review)
1816 Nondiscrimination on the Basis of Disability in State and Local Government Services
— (Section 610 Review)
1829 Commerce in Explosives (Including Explosives in the Fireworks Industry) (Rulemaking
=** |Resulting From a Section 610 Review)
DOL
Labor Condition Applications and Requirements for Employers Using Nonimmigrants
1932 on H-1B Visas in Specialty Occupations and as Fashion Models; Labor Attestations Re
H-1B1 Visas for Chile and Singapore (Section 610 Review)
1938 Plan Assets-Participant Contributions Regulation (610 Review) (Section 610 Review)
1978 Excavations (Section 610 Review)
1980 Lead in Construction (Section 610 Review)
DOT
2063 Certification Procedures for Products and Parts (Section 610 Review)
2227 Organizations, Functions, and Procedures (Completion of a Section 610 Review)
2245 Hazardous Materials: Requirements for UN Standard Cylinders (Rulemaking Resulting
= From a Section 610 Review)
i TREAS
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Conditional Release Period and Customs Bond Obligations for Food, Drugs, Devices,
and Cosmetics (Section 610 Review)

0
=

EPA

3002 Accidental Release Prevention Requirements: Risk Management Programs Under the
——— Clean Air Act, Section 112(r)(7) (Section 610 Review)

PRESIDIO
3508 Management of the Presidio (Completion of a Section 610 Review)
SBA
3546 Small Business Size Regulations (Completion of a Section 610 Review)
8(a) Business Development/Small Disadvantaged Business Status Determinations
===~ {Completion of a Section 610 Review)
3548 Government Contracting Programs (Completion of a Section 610 Review)
3549 HUBZone Program (Completion of a Section 610 Review)
FCC
3703 Rules and Regulations Implementing the Telephone Consumer Protection Act (TCPA) of|
e 1991; CG Docket No. 02-278 (Section 610 Review)
3704 Rules and Regulations Implementing Section 225 of the Communications Act
=== (Telecommunications Relay Service); CG Docket No. 03-123 (Section 610 Review)
FRS
Regulation: H — Membership of State Banking Institutions in the Federal Reserve
System; and Regulation: Y — Bank Holding Companies and Change in Bank Control,
Capital Appendices (Section 610 Review)

L
et
ot
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Utility Solid Waste Activities Group
c/o Edison Electric Institute
701 Pennsylvania Avenue, NW
Washington, DC 20004-2696
202-508-5645
www.uswag.org |

July 27, 2006

BY HAND AND FACSIMILE

The Honorable Todd Akin

House Committee on Small Business
Subcommittee on Regulatory Reform and Oversight
Rayburn House Office Building, Room 2361
Independence Ave. & S. Capitol Street, S.W,
Washington, D.C.

RE: Follow-Up To Subcommittee Hearing on “An Update on Administration Action to
Reduce Unnecessary Regulatory Burdens on America’s Small Manufacturers”

Dear Mr. Chairman:

1 write on behalf of the Utility Solid Waste Activities Group (“USWAG”) — a trade
association of approximately 80 investor-owned electric utilities and trade associations —~ to thank
you for conducting the Subcommittee hearing on July 13, 2005, regarding the status of the
Administration’s action to reduce regulatory burdens on America’s Small Manufacturers as
identified in OMB’s 2005 Report on Regulatory Reform of the U.S. Manufacturing Sector (the
“Thompson Report”). Two of USWAG’s important trade association members — the National
Rural Electric Cooperative Association (“NRECA”) and the American Public Power Association
(“APPA”) — are comprised of many small businesses that serve the critical role of providing
reliable and cost-effective electricity to millions of customers throughout the United States.

USWAG also wanted to use this opportunity to provide an example of the problem
identified in the testimony of Mr. William L. Kovacs, Vice President for the U.S. Chamber of
Commerce, regarding the lack of accountability and transparency by the responsible federal
agencies in responding to the recommendations in the Thompson Report. As Mr. Kovacs
testified, the problem is that the parties who submitted regulatory reform nominations have had
little, if any, communication with or feedback from the responsible federal agency regarding the
agency’s plans for responding to the reform nominations. This is precisely the problem
confronting USWAG, which recommended that OMB include the PCB remediation waste
regulatory reform issue in the Thompson Report (Thompson Report Reference No. 33).
Unfortunately, however, this recommended reform has “fallen off the table” as USWAG has not
heard from the U.S. Environmental Protection Agency (“EPA” or “Agency”) in over a year
regarding how it intends to address this matter. It is important to USWAG members — including
in particular the many small businesses comprising NRECA and APPA — that EPA be held
accountable to respond to this issue in a prompt manner. The current regulatory regime
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involving the management of PCB remediation wastes is resulting in the needless expenditure of
significant resources by thousands of small businesses.

Specifically, USWAG’s regulatory reform recommendation involves correcting EPA’s
position that that only a subset of PCB remediation wastes containing < 50 ppm PCBs —~ the
general regulatory cut-off under TSCA — can be disposed of in a qualified municipal solid waste
landfill (“MSWLF”). EPA inexplicably makes this cost-effective option available only if the
waste is cleaned up under a particular regulatory option, while the identical waste cleaned up
under other permissible options must be disposed of in much more costly TSCA-licensed
disposal facilities. Regulating identical wastes differently makes no sense from an
environmental or risk perspective. It results only in regulated entities — including many small
businesses — spending large sums of money from tight operating budgets to dispose of wastes
with extremely low levels of PCBs in costly TSCA landfills, even though EPA has already
determined that such wastes can be safely disposed of in less costly MSWLFs.

EPA held a public hearing on this issue in July 2005. Virtually every organization
commenting on this issue agreed with USWAG that EPA should either clarify its regulations to
make clear that all < 50 ppm PCB remediation wastes can be managed in qualified MSWLFs or
to amend its regulations to bring about this commonsense result. However, since that hearing
which was held a year ago, this issue has remained unresolved and many small businesses
continue to incur inordinately high costs to dispose of low-risk PCB remediation wastes in costly
TSCA landfills.

USWAG urges your Subcommittee to follow-up with OMB and EPA to request a prompt
and transparent resolution of this issue. We appreciate your Subcommittee’s continued interest
and commitment to holding federal agencies — including EPA — accountable for fulfilling the
recommendations set out in the Thompson Report.

Very truly yours,

¢

ames R:"Roewef, h
Executive Director
Utility Solid Waste Activities Group

cc: Christopher Szymanski
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