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WHAT PRICE FREE SPEECH? WHISTLE-
BLOWERS AND THE CEBALLOS DECISION

THURSDAY, JUNE 29, 2006

HOUSE OF REPRESENTATIVES,
COMMITTEE ON GOVERNMENT REFORM,
Washington, DC.

The committee met, pursuant to notice, at 11:51 a.m., in room
2154, Rayburn House Office Building, Hon. Tom Davis (chairman
of the committee) presiding.

Present: Representatives Tom Davis, Shays, Platts, Issa, Dent,
Schmidt, Waxman, Maloney, Cummings, Kucinich, Clay, Watson,
Van Hollen, Ruppersberger, and Norton.

Staff present: Keith Ausbrook, chief counsel; Jim Moore and A.
Brooke Bennett, counsels; Rob White, communications director; An-
drea LeBlanc, deputy director of communications; Teresa Austin,
chief clerk; Sarah D’Orsie, deputy clerk; Phil Barnett, minority
staff director/chief counsel; Kristin Amerling, minority general
counsel; Michelle Ash, minority chief legislative counsel; Margaret
Daum and Kim Trinca, minority counsels; David Rapallo, minority
chief investigative counsel; Shaun Garrison and Mark Stephenson,
minority professional staff members; Earley Green, minority chief
clerk; and Jean Gosa, minority assistant clerk.

Chairman ToMm DAviS. The committee will come to order.

Before we begin the hearing, I want to ask Mr. Shays and Mr.
Waxman to join me in putting an important matter on the record.

Mr. Shays.

Mr. SHAYS. Thank you, Mr. Chairman. Because this is a hearing
about whistleblower rights, I want to put on the record that Mr.
Waxman and I have requested that the chairman issue a subpoena
to the Department of Defense for information about Abu Ghraib
Prison and allegations of retaliation against Specialist Samuel
Provance. Specialist Provance was stationed at the prison in Iraq,
and he testified before the National Security Subcommittee about
his efforts to report what he had heard about abuses there. I want
to thank you, Mr. Chairman, for agreeing to our subpoena request.

On March 7th, Mr. Waxman and I sent a letter to DOD regard-
ing this matter to Secretary Rumsfeld and Director Goss, and an-
other separate, different, letter just to Secretary Rumsfeld. I ask
unan(iimous consent that both letters be made part of this hearing
record.

Chairman Tom Davis. Without objection.

Mr. SHAYS. We asked for a response by April 21st. Staff has re-
peatedly called, but to date we have no meaningful engagement
from the Department on the subcommittee’s request.
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Recently we learned the House Armed Services Committee has
one of the unredacted documents requested, and we appreciate
their help and look forward to their support going forward. But it
is critical that our oversight inquiry is being taken seriously by ex-
ecutive branch departments, and that we get timely access to the
information we need to do our job.

So again, I thank you. I appreciate, Mr. Chairman, your willing-
ness to proceed in this effort and help us with our oversight. And,
obviously, I thank Mr. Waxman for his patience in a request that
we both think is meritorious and deserves to be responded to.

Chairman Tom Davis. Thank you.

Mr. Waxman.

Mr. WAXMAN. Mr. Chairman, I would like to thank you and
Chairman Shays for agreeing to my request to subpoena Defense
Secretary Rumsfeld. I would also like to make clear for the record
why this subpoena is now necessary.

I've been working on Sergeant Provance’s case since last fall. He
first came to my attention as a result of press reports that the U.S.
Military had allegedly used the children of detainees at Abu Ghraib
in order to break the detainees during their interrogation. But
rather than investigate Sergeant Provance’s claim, the military ig-
nored him, told him he could be prosecuted for not coming forward
sooner, and then demoted him and pulled his security clearance. So
last December, when the National Security Subcommittee was con-
sidering holding a hearing on national security whistleblowers, I
requested that Sergeant Provance be invited to testify. That hear-
ing happened on February 14th of this year, and Sergeant
Provance was able to fly back from Germany to testify.

Sergeant Provance’s testimony was gripping and disturbing. I
would like to make an excerpt of the transcript of that hearing part
of today’s hearing.

Chairman ToMm DAvis. Without objection so ordered.

Mr. WAXMAN. After hearing these serious allegations, I requested
that the subcommittee send two letters to the Defense Department
requesting documents. The first letter sought information about
Sergeant Provance’s subsequent claims of abuse at Abu Ghraib,
and the second about any retaliation taken against him. Chairman
Shays agreed, and on March 7th we sent those letters with a dead-
line of April 21st. That deadline came and went, and since that
date the Defense Department’s responses have been absolutely de-
ficient. The Department’s response on the abuses of Abu Ghraib
have been simply nonexistent. We asked for a host of documents
ranging from information about children at Abu Ghraib to drafts
and interview notes relating to the Fay/Jones report on detainee
abuse. We also asked for an unredacted copy of Sergeant
Provance’s February testimony to our committee; it turned out the
Pentagon redacted parts of it before he testified here.

To this date and after more than 3 months, there has been no
substantive response from the Department. No documents have
been provided. To their credit, the majority staff followed up nearly
a dozen times with telephone calls and e-mails, without success.

On the second request for documents relating to retaliation
against Sergeant Provance, the Department took an untenable and
ridiculously narrow approach to what it did provide. We asked for
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a wide range of documents relating to disciplinary actions taken
against Sergeant Provance. We wanted to know why commanders
issued a written gag order only to Sergeant Provance; how they be-
came aware of his contacts with the media; and the manner in
which they decided to punish him for his actions. The request in-
cluded all communications, e-mails, papers, and notes from all De-
partment employees.

Last Tuesday, as soon as they found out we were having today’s
hearing, Department officials finally responded. They produced a
total of nine documents, three of which we already had, and three
of which were identical except for the signatures. Obviously, the re-
sponse was completely inadequate.

So, again, I thank Chairman Davis and Chairman Shays for dis-
agreeing to this request. We worked together in a bipartisan man-
ner to refine the language of this subpoena, and as a result, I hope
the Pentagon will take a careful look at their actions, go back and
review the documents in an honest way and allow us to exercise
our constitutional oversight responsibilities effectively.

Thank you, Mr. Chairman.

Chairman ToMm DAvis. Thank you, Mr. Waxman.

You know, when the committee requests information from the ex-
ecutive branch departments and agencies, we try to be reasonable;
we try to accommodate the legitimate concerns about the volume
and sensitivity of what we’re asking for. But if the Department
won’t even return a call after 3 months and begin that dialog, we
really have no choice but to subpoena the material and compel
their attention to our request.

In this case, the Armed Services Committee has offered the sub-
committee access to some of the material in question, and we ap-
preciate their help. But the Pentagon has documents we need to
fully understand: how the soldier was treated after he tried to re-
port; and what he learned about prison abuse in Iraq.

I thank the gentlemen for their work on these whistleblower
issues. We're going to continue to work with them, and we’re going
to get this information we need from the Department of Defense.

I want to welcome everybody again to today’s hearing on the re-
cent Supreme Court decision in the case Garcetti v. Ceballos. In
one sense, this case is familiar. Mr. Ceballos prepared a memoran-
dum about activities within the Los Angeles Police Department and
the District Attorney’s Office, with which his supervisors disagreed,
and he subsequently experienced perceived adverse employment ac-
tions. But in this case, rather than bringing his lawsuit under stat-
utory whistleblower protections, Mr. Ceballos claimed that his
statements should be constitutionally protected by the first amend-
ment.

The Supreme Court disagreed, but only just disagreed in a 5-4
decision written by Justice Kennedy. The court concluded that Mr.
Ceballos’ statements were not entitled to first amendment protec-
tions because they were made pursuant to his official employment
duties. This decision was met with some fairly extreme headlines.
For example, a New York Times headline read, “Some Whistle-
blowers Lose Free Speech Protections”. The Washington Post re-
ported, “High Court’s Free Speech Ruling Favors Government: Pub-
lic Workers on Duty Not Protected.” and the Chicago Tribune re-
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ported, “High Court Curbs Free Speech Rights of Public Workers
on the Job.”

Maybe they have a point, but anytime the papers start announc-
ing wholesale rollbacks of whistleblowers’ protections, I get con-
cerned, and so should each member of this committee. And that is
why we are here today: to understand what this case decided, the
grounds on which it was decided, and what it means for the rights
and interests of all whistleblowers, Federal and State.

In my two terms as committee chairman, we’ve worked hard to
improve whistleblowers’ rights. It hasn’t been an easy process, but
we’ve made some real progress. For instance, Mr. Platts’ bill, H.R.
1317, which we passed out of this committee, grants Federal whis-
tleblowers an alternative course of action in the Federal district
courts nationwide if their claims of retaliation are not adjudicated
quickly. This is a truly landmark advancement for whistleblowers.

This committee also adopted important new protections for those
exposing wrongdoing in classified programs, national security whis-
tleblowers. As part of our Bipartisan executive branch Reform Act,
H.R. 5112, we gave those entrusted with the Nation’s secrets mean-
ingful recourse against subtle forms of retaliation practiced in their
closed world, like security clearance revocation.

Whistleblowers often play an important role in exposing govern-
ment misconduct. Protecting honest, hardworking Federal employ-
ees is important to me, and that’s why the headlines I mention are
troubling.

From a practical standpoint, the decision and the reporting that
followed the decision may give whistleblowers the impression that
they’re better off just taking their problems to the press. Some peo-
ple might be OK with that, but the real goal should be the creation
of a workplace environment where employees feel free to discuss
waste, fraud and abuse with employers, and employers feel more
comfortable fixing the problem than covering it up. We need better
government, not more headlines.

We hope to learn much from today’s hearing. For example, why
did Mr. Ceballos choose to raise his claim under the first amend-
ment? As a State employee in California, what other avenues were
available, and why were they seemingly less attractive? How com-
mon is the workplace situation that he faced, and does this arise
in other areas of public employment, such as education? And how
similar are these experiences to those of Federal employees?

But more than anything, it’s important for whistleblowers to
know they are still protected from retaliation when they blow the
whistle and bring public attention to waste, fraud, and abuse.

It’s also important that employers have clear guidelines delineat-
ing right and wrong behavior. We will examine whether the
Ceballos decision accomplished either goal.

In the context of government employees, disagreements about
how to do a certain job can have profound public consequences. I'm
reminded of Benjamin Franklin saying that for want of a nail, a
shoe was lost; for the want of a shoe, a horse was lost; for the want
of a horse, the rider was lost—and so on, slain by the enemy.

The inability of government workers to express their concerns
about the smallest of issues involving their jobs—the nails—can
lead to the greatest of harms: defeat by an enemy. We need to give
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appropriate protection to those workers while allowing managers
the freedom to manage.

I will now recognize the distinguished ranking member, Mr.
Waxman.

[The prepared statement of Chairman Tom Davis follows:]
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Opening Statement of Chairman Tom Davis
Government Reform Committee Hearing
“What Price Free Speech?: Whistleblowers and the Ceballos Decision'
June 29, 2006

Good morning, and welcome to today’s hearing on the recent Supreme

Court decision in the case of Garcetti v. Ceballos (“seh-BY-ohs”).

In one sense, this case is familiar: Mr. Ceballos prepared a memorandum
about activities within the Los Angeles Police Department and the District
Attorney’s office with which his superiors disagreed, and he subsequently
experienced adverse employment actions. But, in this case, rather than
bringing his lawsuit under statutory whistleblower protections, Mr. Ceballos
claimed that his statements should be constitutionally protected by the First

Amendment.

The Supreme Court, however, disagreed — but only just. In a 5-4 decision
written by Justice Kennedy, the Court concluded that Mr. Ceballos’s
statements were not entitled to First Amendment protections because they

were made pursuant to his official employment duties.
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This decision was met with some fairly extreme headlines. For example:
- A New York Times headline read: “Some Whistle-Blowers Lose Free
Speech Protections.”
- The Washington Post reported “High Court's Free-Speech Ruling
Favors Government; Public Workers on Duty Not Protected.”
- And, the Chicago Tribune reported “High Court Curbs Free-Speech

Rights of Public Workers on the Job.”

Maybe they have a point, but anytime the papers start announcing wholesale
rollbacks of whistleblowers’ protections, I get concerned — and so should
each member of this Committee. And, that is why we are here today: to
understand what this case decided, the grounds on which it was decided, and
what it means for the rights and interests of all whistleblowers ~ federal and

state.

In my two terms as Committee Chairman, we have worked hard to improve
whistleblowers’ rights. It hasn’t been an easy process, but I think we have
made real progress. For instance, Mr. Platts’s bill, H.R. 1317, which we
passed out of this Committee, grants federal whistleblowers an alternative

course of action in the federal district courts nationwide if their claims of
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retaliation are not adjudicated quickly. This is a truly landmark advance for
whistleblowers. Whistleblowers often play an important role in exposing
government misconduct. Protecting honest, hardworking federal employees
is important to me, and that’s why the headlines I mentioned above were so

troubling.

From a practical standpoint, the decision and the reporting that followed the
decision may give whistleblowers the impression that they’re better off just
taking their problems to the press. Some people might be okay with that, but
the real goal should be the creation of a workplace environment where
employees feel free to discuss waste, fraud, and abuse with employers, and
employers feel more comfortable fixing the problem than covering it up.

We need better government, not more headlines.

We hope to learn much from today’s hearing. For example, why did Mr.
Ceballos choose to raise his claim under the First Amendment? As a state
employee in California, what other avenues were available, and why were
they seemingly less attractive? How common is the workplace situation that

Mr. Ceballos faced, and does this arise in other areas of public employment
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- such as education? And, how similar are these experiences to those of

federal employees?

But, more than anything, it’s important for whistleblowers to know they are
still protected from retaliation when they blow the whistle and bring public
attention to waste, fraud, and abuse. It’s also important that employers have
clear guidelines delineating right and wrong behavior. We will examine

whether the Ceballos decision accomplished either goal.

In the context of government employees, disagreements about how to do a
certain job can have profound public consequences. I am reminded of
Benjamin Franklin saying that for the want of a nail a shoe was lost, for the
want of a shoe a horse was lost, and for the want of a horse the rider was
lost, slain by the enemy. The inability of government workers to express
their concerns about the smallest of issues involving their jobs -- the nails --
can lead to the greatest of harms, defeat by an enemy. We need to give
appropriate protection to those workers while allowing managers the

freedom to manage.
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We have a number of witnesses here with us today, and we look forward to
hearing from each of them. On the first panel, we have Mr. Stephen Kohn
(“CONE") who is the Chair of the National Whistleblowers Center and also
the author of Concepts and Procedures in Whistleblower Law; and, Mr.
Roger Pilon (“pee-LON”), Vice President for Legal Affairs at the CATO

Institute.

We have seven witnesses on our second panel, and we will introduce each of

them at the start of that panel.
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Mr. WAXMAN. Thank you, Mr. Chairman.

The recent Supreme Court in Garcetti v. Ceballos raises serious
issues regarding the first amendment free speech rights of govern-
ment employees and how statutory whistleblower protections are
affected by this decision.

Mr. Ceballos was an attorney for the L.A. County District Attor-
ney’s Office. In the course of his duties, he became aware of signifi-
cant misstatements in an affidavit used to obtain a search warrant.
He examined the affidavit, conducted an investigation, and wrote
a memorandum to his superiors concluding that the affidavit con-
tained serious misrepresentations, and recommending dismissal of
the case. Mr. Ceballos’ supervisors decided to proceed with the
case, despite his findings.

In the aftermath of these events, Mr. Ceballos claimed he was
subjected to a series of retaliatory employee actions, including reas-
signment, transfer, and denial of promotion. After pursuing other
legal remedies, Mr. Ceballos sued his employer for violating his
first amendment rights by retaliating against him based on his
memorandum.

In its decision, the Supreme Court held that Mr. Ceballos’ first
amendment rights had not been violated. It found that the first
amendment protects the speech of a government employee when
that employee is expressing an opinion as a citizen on a matter of
public concern, but because Mr. Ceballos’ memorandum was writ-
ten pursuant to his duties as a prosecutor, the court found that he
was speaking as an employee, not a citizen. He was, therefore, not
protected from retaliation because the first amendment does not
prohibit managerial discipline based on an employee’s work prod-
uct.

Leaving aside what Justice Stevens in his dissent called a per-
verse rule, namely, one that gives employees an incentive to voice
their concerns publicly before talking to their superiors, the court
noted that government employees are protected and would continue
to be protected by Federal and State whistleblower laws.

Unfortunately, I cannot agree with the court. The Merit Systems
Protection Board and the Federal circuit court have issued confus-
ing opinions on whether disclosures made in the normal course of
an employee’s official duties are protected. Government whistle-
blowers should be protected, and their disclosure of waste, fraud,
and abuse should be encouraged. But under this administration
and recent precedents, the current statutory protections for Federal
whistleblowers have developed gaping loopholes. That’s why new
Federal legislation is so urgently needed.

To its credit, this committee has acted twice, this Congress, to re-
port new whistleblower protections to the full House. Last fall, we
considered H.R. 1317, the Federal Employees Protection of Disclo-
sure Act. This legislation contains a series of important reforms, in-
cluding reforms that would provide protection to whistleblowers
like Mr. Ceballos who disclose wrongdoing in the course of their
employment. And earlier this year we passed H.R. 5112, which con-
tained provisions providing whistleblower protections to national
security whistleblowers. For the first time, this legislation would
provide genuine remedies for these courageous employees.
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The Senate has also acted on this issue. As part of this year’s de-
fense authorization bill, it has included language substantially
similar to H.R. 1317.

Mr. Chairman, we must do all we can in the light of the Ceballos
decision to ensure that government whistleblowers are protected
from retaliation. The legislation that we have reported is a good
start, but our efforts will amount to little if they are not taken up
by the full House or included in the final conference report.

Thank you, Mr. Chairman.

Chairman Tom Davis. I agree, Mr. Waxman. Thank you very
much.

[The prepared statement of Hon. Henry A. Waxman follows:]
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Opening Statement of
Rep. Henry Waxman, Ranking Minority Member
Committee on Government Reform
Hearing on
“What Price Free Speech? Whistleblowers and the
Ceballos Decision”

June 29, 2006

Thank you Mr. Chairman.

The recent Supreme Court decision in Garcetti v. Ceballos raises
serious issues regarding the first amendment free speech rights of
government employees and how statutory whistleblower protections are

affected by the decision.

Mr. Ceballos was an attorney for the L.A. County District
Attorney’s Office. In the course of his duties, he became aware of
significant misstatements in an affidavit used to obtain a search warrant.
He examined the affidavit, conducted an investigation, and wrote a
memorandum to his superiors, concluding that the affidavit contained
serious misrepresentations and recommending dismissal of the case. Mr.
Ceballos’ supervisors decided to proceed with the case despite his

findings.
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In the aftermath of these events, Mr. Ceballos claimed he was
subjected to a series of retaliatory employment actions, including
reassignment, transfer, and denial of a promotion. After pursuing other
legal remedies, Mr. Ceballos sued his employer for violating his First

Amendment rights by retaliating against him based on his memorandum.

In its decision, the Supreme Court held that Mr. Ceballos’ First
Amendment rights had not been violated. It found that the First
Amendment protects the speech of a government employee when the
employee is expressing an opinion as a citizen on a matter of public
concern. But because Mr. Ceballos’ memorandum was written pursuant
to his duties as a prosecutor, the Court found that he was speaking as an
employee, not a citizen. He was therefore not protected from retaliation
because the First Amendment does not prohibit “managerial discipline”

based on an employee’s work product.

Leaving aside what Justice Stevens in his dissent called a perverse
rule — namely, one that gives employees an incentive to voice their
concerns publicly before talking to their superiors — the Court noted that
government employees are protected, and would continue to be

protected by, federal and state whistleblower laws.
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Unfortunately, I cannot agree with the Court. The Merit Systems
Protections Board and the Federal Circuit Court have issued confusing
opinions on whether disclosures made in the normal course of an
employee’s official duties are protected. Government whistleblowers
should be protected, and their disclosure of waste, fraud, and abuse
should be encouraged. But under this Administration and recent
precedents, the current statutory protections for federal whistleblowers

have developed gaping loopholes.

That is why new federal legislation is so urgently needed.

To its credit, this Committee has acted twice this Congress to
report new whistleblower protections to the full House. Last fall, we
considered H.R. 1317, the Federal Employees Protection of Disclosure
Act. This legislation contains a series of important reforms, including
reforms that would provide protection to whistleblowers like Mr.

Ceballos who disclose wrongdoing in the course of their employment.

And earlier this year, we passed H.R. 5112, which contained
provisions providing whistleblower protections to national security
whistleblowers. For the first time, this legislation would provide

genuine remedies for these courageous employees.
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The Senate has also acted on this issue. As part of this year’s
Defense Authorization bill, it has included language substantially similar
to HR. 1317.

Mr. Chairman, we must do all we can, in the light of the Ceballos
decision to ensure that government whistleblowers are protected from
retaliation. The legislation that we have reported is a good start. But
our efforts will amount to little if they are not taken up by the full House

or included in the final conference report.

Finally, Mr. Chairman, I would also like to thank you and
Chairman Shays for agreeing today to my request for a subpoena to
compel Defense Secretary Rumsfeld to provide key documents relating
to a specific whistleblower case. The case involves U.S. Army Sergeant
Samuel Provance, a military whistleblower at Abu Ghraib who reported
abuses there and was allegedly retaliated against for disclosing
unclassified information about these abuses to the press. I understand
that we will discuss this further after opening statements, but let me just
say that it is arrogant and outrageous that the Defense Department has
refused to cooperate with our requests — dismissing them out of hand in
some cases — and so I thank you for entertaining and agreeing with my

request for a subpoena on this issue.



Thank you Mr. Chairman.
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Chairman Tom DAvis. Mr. Platts.

Mr. PLATTS. Mr. Chairman, I yield to the gentleman from Con-
necticut.

Mr. SHAYS. Just very briefly, Mr. Chairman—because I have to
meet someone and I'll be back—but I think this is an extraor-
dinarily important hearing. When an administration wants more
power, you need to make sure three things happen; one, you have
a strong Civil Liberties Board, which we don’t yet have; second you
have a whistleblower process that works; and third, that you have
strong congressional oversight. We're doing the strong congres-
sional oversight. We need to improve the whistleblower statute and
process, and we need to improve the Civil Liberties Board. And I
thank the gentleman for yielding to me. Thank you.

Mr. PLATTS. Thank you, Mr. Shays.

Mr. Chairman, I want to thank you for convening this hearing
so we have a better understanding of the Ceballos decision and its
implication for whistleblowers. I also want to thank you for your
longstanding assistance and partnership with me as we try to
shore up and expand whistleblower protections for Federal employ-
ees who courageously expose waste, fraud, and abuse or threats to
the safety of our fellow citizens.

Last year, on September 29th, we passed out of this committee
bipartisan legislation that I had introduced, H.R. 1317, the Federal
Employee Protection of Disclosures Act, to reinforce and extend
protections for Federal employees who blow the whistle on im-
proper actions that undermine our government.

Companion legislation in the Senate, the Senate bill 494 was ap-
proved unanimously by the Senate Committee on Homeland Secu-
rity and Governmental Affairs on May 25th. And just last Thurs-
day, June 22nd, Senators Akaka and Collins successfully incor-
porated S. 494 into the Senate defense authorization bill.

In the Ceballos decision, the Supreme Court held that public em-
ployees blowing the whistle in their official duties are not protected
by the first amendment. Instead, the speech in their official capac-
ity is protected by whistleblower rights provided by law. In opting
not to create a right under the first amendment for whistleblowers,
Ceballos emphasizes the importance of the strength of existing pro-
tections provided by statute.

The Ceballos decision is Congress’ wake-up call, Mr. Chairman,
to strengthen whistleblower protections under the law.

Ceballos means that statutory protections are whistleblowers’
one and only shot at due process and protection from retaliation.
The decision does not necessarily weaken Federal whistleblower
protections, but it certainly demonstrates the importance of rein-
forcing current protections.

In effect, Ceballos tells us that statutory protections are a whis-
tleblower’s last and sometimes only recourse to seek protection
from retribution. Congress, therefore, has the responsibility to en-
sure that Federal whistleblower protections are clear, strong, and
without loopholes.

I'm hopeful that this hearing will attract more attention to the
importance of improving protections for whistleblowers. It is my
sincere hope also that this hearing will help us to move quickly to
floor consideration of H.R. 1317.
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The Ceballos decision has sent us a clear message to strengthen
whistleblower protections, and I sincerely hope that we listen, and,
more importantly, that the House acts on H.R. 1317.

I yield back the balance of my time.

Chairman ToMm DAvis. Well, thank you very much.

Any other Members who have statements for the record? Mrs.—
we want to move ahead, but we’ll let the Members make brief
statements. All Members will have 7 days to submit opening state-
ments for the record.

Ms. Watson was here first.

Ms. WATSON. Thank you so much, Mr. Chairman, for holding this
important hearing that addresses issues concerning protecting the
employee rights throughout our Nation. And I would like to thank
our witnesses for their testimony.

We'’re here today to discuss the Garcetti v. Ceballos decision that
took place or started right in the district right next to mine in Los
Angeles and its impact on whistleblower protection.

In our discussion we’ll be working to reassure the Americans
that the principles of free speech and equal rights for all that our
Nation is built upon will be protected in the workplace.

Whistleblower protection allows Federal employees to make pro-
tected disclosures of government information to appropriate parties
and not face retaliation for their actions. Federal and State employ-
ees rely heavily on the first amendment for whistleblower protec-
tion. Our public service employees should be able to defend them-
selves against retaliation for disclosures made in the course of their
official duties. We must work to expand whistleblower protections
to Federal employees so that they have the right to work without
the fear of retaliation.

Congress must foster an environment that encourages employees
to come forward with knowledge of actions or policies detrimental
to our democratic values. This vision cannot be realized if workers
possessing crucial information are stymied by fear of reprisal or if
they are choked by inflexible rules and regulations.

Mr. Chairman, we often forget our government is made up of the
people, people who have often chosen a career in government be-
cause they have chosen to forego more lucrative careers to serve
their country. We must continue to recruit and retain the best and
the brightest for government service. In doing so, we must also en-
sure that they will be protected from scrutiny and embarrassment
in the workplace.

I yield back.

Chairman ToMm DAvis. Thank you.

Ms. Norton first.

Ms. NORTON. Thank you, Mr. Chairman. I very much appreciate
your not letting too much time go by after the Ceballos decision to
figure out where Federal employees stand when it comes to whis-
tleblowing. I certainly hope that Justice Kennedy is right when he
compares them to our own whistleblower statutes. It’s very inter-
esting, given the first amendment basis of the decision.

Mr. Chairman, this is really no time to allow any doubt about
whistleblower laws. When they were originally passed, the catch
words, “fraud, waste and abuse” I believe most propelled them. But
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today I think the most important reason for whistleblower laws
really goes to the safety and security of our country.

I want to thank you, Mr. Chairman, for working with me when
TSA employees were left out of whistleblower protection in the
Federal Employees Protection and Disclosure Act, which we are re-
porting out. That was not our intent, and that’s been corrected,
and, most important, considering that we’re talking about TSA em-
ployees who are the screeners.

Also in that bill, Mr. Chairman, we overturned the Federal cir-
cuit’s standard, the so-called irrefragable proof standard, and have
returned to a substantial evidence standard when it comes to judg-
ing whether or not an employee is entitled to come forward without
retaliation.

I'm very troubled, though, that the Federal circuit decision stood
since 1999. Consider that is precisely the September 11th period,
it makes you wonder, it almost makes you shiver, particularly
when you realize that only one of I believe 96 such decisions were
found to be recognizable by the court in that period. So you have
to ask yourself whether or not during that period there was an ab-
solute deterrent for whistleblowers to come forward right when I
think most would agree we needed them.

So here now comes the Supreme Court, and I am troubled. I
agree with the ranking member that this may be more serious than
we’d like to think. At least we need to clarify and get this commit-
tee on record, as you are doing today, Mr. Chairman, and discern-
ing whether or not there is anything we need to do.

I understand, you know, the need to make sure that employees
do not engage in insubordination, but I can’t quite figure out this
distinction between going on and speaking publicly and doing what
Ceballos did, which is write a memorandum in normal order in
order to get the attention of his superiors before they committed
what he believed to be an error of the kind you don’t want to occur
in the criminal justice system. It’s very, very troublesome. Appar-
ently, if he had gone out and blown the whistle on them in public,
that would have been all right. Very, very hard to understand.

Above all, Mr. Chairman, I want to stress how important protec-
tions against retaliation are. When I chaired the EOC, I was very
bothered by the practical effect of the retaliation provision, which
I understood to be absolutely necessary. The practical effect is you
will get a lot of people coming forward with notions of one kind or
another that aren’t valid because they know at the very least you
can’t retaliate against them. But it seemed to me there was no way
around that; that whatever they come forward with, even if they
are frivolous, retaliation certainly is not the response that the
agency would want to send out.

And without a retaliation provision that is solid, so that people
know that if they work in TSA or in Homeland Security they can
risk saying this, if they work in the CIA, they can risk reporting
this, without that what you're going to have is people doing more
leaks, and you’re going to have fewer and fewer people coming for-
ward in any case.

Thank you, Mr. Chairman.

Chairman ToMm DAvis. Thank you very much.

I have Mr. Cummings.
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Mr. CuMMINGS. Thank you very much, Mr. Chairman. I'll be
brief. I understand the time constraints, but I wanted to just say
a few words here, Mr. Chairman.

I'm all too familiar with the vital role whistleblowers play. I'm
also familiar with the compelling reasons why we should protect
them. Earlier this week, Mr. Souder and I, as Chair and ranking
member of the Subcommittee on Criminal Justice, Drug Policy, and
Human Resources, held a hearing to examine a Government Ac-
countability Office report on clinical lab safety. That is every single
lab, health lab associated with hospitals in this country. I won’t get
into the details here, but the GAO findings were noteworthy and
uncovered serious deficiencies in the way clinical labs across the
Nation are inspected, concluding it could not attest to the quality
of those labs. To be sure, Ms. Leslie Aaronovitz indicated that she
would not be comfortable with having her family rely on results
from any clinical lab in this country.

Clearly we must address this situation. I look forward to working
with the Centers for Medicare and Medicaid Services and the ap-
propriated accrediting organizations to remedy the problems that
GAO uncovered. But we would not have even known to investigate
this problem had it not been for this woman named Kristen Turn-
er.
Ms. Turner is what you call a whistleblower. As a clinical techni-
cian in Maryland General Hospital in Baltimore, Ms. Turner had
been an outspoken critic of the way the hospital’s labs were run.
She spoke out to supervisors, hospital leadership, and anyone in
authority about the dangers of the professional setting in which
she worked. Sadly, no one listened. It it was not until Ms. Turner
alerted the Baltimore Sun to the horrific conditions at the Mary-
land General Hospital that people’s ears began to perk. And it was
later discovered that over 2,000 patients in Maryland General had
gotten faulty HIV and Hepatitis C results.

Ms. Turner paid for her efforts with her health and her job. I'm
determined to honor her sacrifice. That is why I'm determined not
to only address deficiencies in our clinical labs, but to also protect
whistleblowers in the public and private sectors.

We are working with accrediting organizations to encourage clin-
ical lab workers like Ms. Turner to come forward by posting signs
with confidential hotlines and rigorously investigating reports of
wrongdoing. But the argument for protecting would-be government
whistleblowers is equally compelling. As with the health care in-
dustry, the work of government touches the lives of us all, and we
have a vested interest in making sure it is effective and efficient.

Congress to this point has expressed a clear priority for protect-
ing the rights of whistleblowers. As the Supreme Court noted in
the case of Garcetti v. Ceballos, “The dictates of sound judgment
are reinforced by the powerful network of legislative enactments,
such as whistleblower protection laws and labor codes available to
those who seek to expose wrongdoing.”

And with that, Mr. Chairman, I look forward to hearing from the
witnesses. And we must, we must, protect whistleblowers.

Chairman Tom Davis. Thank you.

[The prepared statement of Hon. Elijah E. Cummings follows:]
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Mz, Chairman,

Thank you for holding this critically important hearing to examine the state of
whistleblower protections following the Ceballos (say-BA-yos) decision.

I am all too familiar with vital role whistleblowers play. 1am also familiar with the
compelling reasons why we should protect them.

Earlier this week, Mr. Souder and I as chair and ranking member of the Subcommittee on
Criminal Justice, Drug Policy and Human Resources held a hearing to examine a
Government Accountability Office report on clinical lab safety.

I'won’t get into the details here, but the GAQO’s findings were noteworthy: It uncovered
serious deficiencies in the way clinical labs across the nation are inspected, concluding
that it could not attest to the quality of those labs. To be sure, Ms. Leslie Aronovitz, who
testified on behalf of the GAO, indicated that she would not be comfortable with having
her family rely on results from the labs.

Clearly, we must address this situation, and I look forward to working with the Centers
for Medicare and Medicaid Services and the appropriate accrediting organizations to
remedy the problems that the GAO uncovered.

But, we would not have even known to investigate this problem had it not been for one
woman, Kristin Turner.

Ms. Turner is what you would call a whistleblower.

As a clinical technician at Maryland General Hospital, Ms. Turner had been an outspoken
critic of the way the hospital’s labs were run. She spoke out to her supervisors, hospital
leadership, and anyone of authority about the dangerous, unprofessional setting in which
she worked.

Sadly, no one listened.
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It was not until after Ms. Turner alerted The Baltimore Sun to the horrific conditions at
Maryland General Hospital that people’s ears began to perk up.

By then the situation had become dire: Ms. Turner contracted HIV and Hepatitis C from a
malfunctioning piece of equipment that squirted her with infected blood—and when she
tried to speak up about it, she was fired.

Ms. Turner paid for her efforts with her health and her job. Iam determined to honor her
sacrifice, Mr. Chairman.

That is why I am determined to not only address the deficiencies in our clinical labs, but
to also protect whistleblowers in the public and private sectors.

We are working with accrediting organizations to encourage clinical lab workers like Ms.
Turner to come forward by posting signs with confidential hotlines and rigorously
investigating reports of wrongdoing.

But the argument for protecting would-be government whistleblowers is equally
compelling. As with the health care industry, the work of government touches the lives
of us all, and we have a vested interest in making sure it is effective and efficient.

Congress to this point has expressed a clear priority for protecting the rights of
whistleblowers.

As the Supreme Court noted in the case of Garcetti v. Ceballos (say-BA-yos): “The
dictates of sound judgment are reinforced by the powerful network of legislative
enactments—such as whistle-blower protection laws and labor codes—available to those
who seek to expose wrongdoing.”

But clearly, as Mr. Ceballos discovered, current law does not go far enough because it
does not include government workers.

That’s why I am a cosponsor of the bipartisan “Federal Employee Protection of
.Disclosures Act” (H.R. 1317). I hope that it will be passed into law, and that it will set
the stage for state and local governments to follow suit.

We must do everything in our power to protect government employees who are brave
enough to expose wrongdoing—it should not be at the expense of their professional and
personal lives.

I look forward to the testimonies of today’s witnesses and yield back the balance of my
time.
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Chairman ToMm DAvis. Mrs. Maloney.

Mrs. MALONEY. Thank you, Mr. Chairman and ranking member.

I think one thing we can all agree on is that the current system
is broken and whistleblowers are simply not being protected. The
recent Supreme Court decision raises even more questions about
who we are going to protect; the whistleblower or the wrongdoer?

I anticipate that we will hear a great deal of commentary today
arguing that the reaction to this decision has been overblown and
that this case did not strip employees of whistleblower rights.
While the impact of the decision may be arguable, the message to
potential whistleblowers is loud and clear: Speak out at your own
risk.

Too often our system retaliates against whistleblowers rather
than thanking them for standing up for what they believe is right.
This committee has heard from many of them, including Sibel Ed-
monds, the former FBI translator who was fired for raising ques-
tions about the way the FBI was translating important information
about our Nation’s security. Her reward for raising these issues in-
cluded having her security clearance stripped, being fired from her
job, and being forced to endure a year-long court battle that has
prevented her from having any normal life. Things are so bad with
her case that when she testified before this committee, she literally
could not tell us anything about her herself, where she was born
or what languages she speaks; and sadly, she is not an exception.

We have moved forward with legislation such as H.R. 1317, the
Federal Employee Protection of Disclosure Act, that would protect
government whistleblowers. But similar legislation failed last Con-
gress, and by all accounts there is strong opposition by the Bush
administration to these protections.

I have teamed up with Congressman Ed Markey and others to
introduce H.R. 4925, the Paul Revere Freedom to Warn Act. Our
legislation would provide the same whistleblower protections that
Congress provided to those reporting accounting fraud in the Sar-
banes-Oxley Act to all Federal employees, contractors, subcontrac-
tors or corporate employees. Passage of either of these bills will
send a strong message to whistleblowers that we care, and that
they will be protected when they raise serious issues of wrong-
doing. Not only is this the right thing to do, we will be a better
and safer Nation for it.

And I would like to be associated with the comments of my col-
leagues on this side of the aisle that raised many important issues,
including the fact that, with the way it is now, whistleblowers are
not going to come forward; they’re not going to speak out because
they see that those who do speak out are retaliated against.

I thank the chairman for holding this hearing. I yield back my
time.

Chairman ToMm DAvis. Thank you.

Mr. Kucinich.

Mr. KuciNIicH. Thank you very much, Mr. Chairman. Welcome to
the witnesses, and especially Mr. Ceballos.

In Mr. Ceballos’ case, the court found that his speech as an em-
ployee—which represented his work product—was not protected
from managerial discipline under the first amendment. The court
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determined that Mr. Ceballos was speaking as an employee, not as
a citizen.

My own personal view is that Mr. Ceballos was speaking to pub-
lic interest. However, in alerting his superiors and the defense
counsel that the affidavit had serious misrepresentations and that
the case should be dismissed, in the matter of public interest, there
should be protections for employees like Mr. Ceballos, but since it
was ruled that the first amendment didn’t protect him, then he
wasn’t protected. This precedent does everyone a disservice.

The Ceballos majority of the court advised Federal Government
workers to rely on Federal whistleblower laws, but current whistle-
blower protections are limited, and Federal whistleblowers may
have no protection against retaliation for disclosures made as part
of their official duties.

Under current law, the Federal Circuit Court of Appeals has ex-
clusive jurisdiction over whistleblower cases appealed from the
Merit Systems Protection Board ruling, yet the Federal Circuit ex-
cludes most whistleblower claims, including disclosures made in
the course of an employee’s official duties.

The Ceballos decision leaves Federal employees without a rem-
edy against retaliation for disclosures made in the course of their
official duties.

Furthermore, the Ceballos decision also sets a precedent for
State government employees who relied on the first amendment for
whistleblower protections. While most States have enacted some
form of whistleblower protections, these laws vary widely. The first
amendment has been the most solid protection from retaliation
against whistleblowers, and in States without whistleblower laws,
the first amendment has been the only protection for State govern-
ment employees who have disclosed information in the course of
their official duties. Such employees no longer have that protection.

A government employee who makes a decision to risk his or her
career of future promotions and pay raises to report information
about government wrongdoing, and does so in the interest of public
welfare, deserves a medal. Instead, he or she is subject to job ter-
mination, demotion, harassment and other disincentives to con-
tinue working. It is up to all of us to protect these employees and
their disclosures which benefit us all.

I believe this hearing will illustrate to us all the desperate need
for stronger legislation to close the loopholes in our whistleblower
protection laws. These basic protections should be applicable to all
Federal employees and all Federal contractors across the board.

Mr. Chairman and Ranking Member Waxman, your work on this
committee is so important in furthering whistleblower protection,
it’s time that Congress stood up for people who are standing up for
the public interest. I want to salute everyone who has ever taken
a chance in protecting the public interest, everyone who ever knew
there was a risk in disclosing something that was otherwise hush-
hush. These are the people who make America a great Nation.

Thank you.

Chairman ToM DAvis. Well, thank you all very much. I appre-
ciate everybody’s comments. Again, Members will have 7 days to
submit opening statements for the record.
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Our first panelists here are Stephen Kohn, who is the Chair of
the National Whistleblower Center; and Roger Pilon, who is the
vice president for legal affairs at the CATO Institute. We appre-
ciate you being with us and being patient through the opening
statements.

If you would just rise with me and raise your right hands. The
policy is we swear witnesses in.

[Witnesses sworn.]

Chairman DAVIS. Your entire statements are in the record. I read
them both last evening.

You have a light in front of you that turns green when you start,
orange after 4 minutes, red after 5. We try to keep as close to time
as we can, but I want to make sure you get your salient points out.

Mr. Kohn, we will start with you, and then Mr. Pilon, and then
we’ll go to questions.

STATEMENTS OF STEPHEN M. KOHN, CHAIR, NATIONAL WHIS-
TLEBLOWERS CENTER; AND ROGER PILON, VICE PRESI-
DENT FOR LEGAL AFFAIRS, CATO INSTITUTE

STATEMENT OF STEPHEN M. KOHN

Mr. KouN. Thank you very much, Chairman Davis, members of
the committee, for this opportunity.

The Garcetti decision places every honest government worker in
the United States of America at risk for retaliation simply because
they didn’t hire a lawyer and filed their concerns with the wrong
person; and under Garcetti, the wrong person is their own boss. It
turns whistleblower rights on their head.

Sitting over toward my right are three persons I've had the
honor of representing, or have represented: Sibel Edmonds—you’ve
heard a little bit of her, she exposed security deficiencies at the
FBI; Dr. Jonathan Fishbein, who exposed life-threatening drug
safety practices at the NIH; Bunnatine Greenhouse, who was the
first to document contract violations in the war with Iraq that have
hurt taxpayers and small businesses.

Each of these whistleblowers, dismayed, learned of the problems
through their official duties. Each went initially through their
chain of command. Had the Garcetti decision been law, the results
of their conduct would be radically different.

I'll give you an example in Mrs. Greenhouse’s case. When she
wrote on the contract “violation of procedure,” the Army Corps
didn’t know about Garcetti; so they said, you didn’t have the au-
thority to write on that contract; we're going to demote you. Had
they known about Garcetti, they would have been a little smarter.
They would have said, “Great, Bunni, we loved your comments on
the contract. That’s part of our official duties. High five. By the
way, you're fired.” And she would have absolutely no protections,
either under the Whistleblower Protection Act or the first amend-
ment.

Gareetti is so illogical that under the first amendment a person
who burns the American flag has more constitutional protections
than someone who exposes a bribe, reports that the space shuttle
may blow up, or does their best to get a FISA warrant on a sus-
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pected terrorist that just may want to learn how to fly airplanes
but not land them. It turns the whole process on its head.

Justice Kennedy, in a sense to justify the decision, said there is
a—in his words a, “powerful network of whistleblower laws.” We’ve
evaluated that powerful network. If you would look at chart No. 1,
you will see that 58 percent of the States do not protect internal
official-duty whistleblowers who lost protection under Garcetti; 58
percent, no protection.

If you look at chart 2, what you will see is this protection af-
forded in the 42 percent of the States that do afford protection is
far weaker than the protection under the first amendment. In fact,
95 percent of the States which would protect a Garcetti-type whis-
tleblower, they’re weaker protections.

The first amendment was implemented by a law known as 42
U.S.C. 1983, which for years was viewed as the best safety-net
whistleblower law in the United States. It is not anymore.

But what is the practical impact? You may ask, so what if they
can’t be an official-duty whistleblower or report internally. I've
been doing whistleblower cases for 22 years and almost every whis-
tleblower starts internally.

We'll have time for one last chart, which is a summary of the last
50 cases in which an employee used 42 U.S.C. 1983 successfully.
They’re cases with merit. And you will see 86 percent were internal
official duty, and only 14 percent were so frustrated as to go out-
side of the system. The Garcetti decision, there is no safety net. It
is Congress that must act to fix the problem.

We have made a very simple proposal to the committee, one page
that will fix the problem. Thank you very much.

Chairman ToMm DAvis. Thank you very much.

[The prepared statement of Mr. Kohn follows:]
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“What Price Free Speech?: Whistleblowers
and the Garcetti v. Ceballos Decision”

TESTIMONY OF STEPHEN M. KOHNY
June 29, 2006

Chairman Tom Davis, Ranking Minority Member Henry A. Waxman and Honorable
Members of the Committee on Government Reform:

Thank you for the opportunity to share my views on the recent Supreme Court
decision in Garcetti v. Ceballos.?

The credo of the National Whistleblower Center is the “Freedom to Tell the
Truth.” The truth about the safety of the Space Shuttle before it is scheduled to launch,
the truth about the financial condition of a corporation where Americans have invested
their life savings, the truth about the need for a FISA search warrant when a suspected
terrorist is identified.

Before Garcetti v. Ceballos, the Supreme Court’s precedent supported this credo.
The Court had repeatedly reaffirmed the principle that the First Amendment protected
“free discussion of governmental affairs” and the “manner in which government is
operated or should be operated.” Consistent with these principles, in adjudicating
public employee First Amendment cases, the Supreme Court premised its analysis on an

v Stephen M. Kohn is the Chair of the Board of Directors of the National
Whistleblower Center (www.whistleblowers.org), a partner in the Washington, D.C. law
firm of Kohn, Kohn & Colapinto, LLP, and the author of five books on employee
whistleblowing, including Concepts and Procedures in Whistleblower Law (Greenwood
Publishing, 2000). Over the past 22 years Mr. Kohn has specialized in representing
public and private sector whistleblowers. In 2006, he was awarded the Daynard Public
Interest Visiting Fellowship by the Northeastern University School of Law.

% Garcetti v. Ceballos, Supreme Court Case No. 04-473, reported in 126 S.Ct. 1951
(2006).

¥ Mills v. Alabama, 384 U.S. 214,218 (1966).
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understanding that “government employees are often in the best position to know what
ails the agencies for which they work.™¥

Garcetti v. Ceballos represents a radical departure from this long line of cases. In
a remarkable holding, the Supreme Court concluded the speech of “public concern” was
not protected under the First Amendment.

The Garcetti v. Ceballos decision represents the most significant judicial threat to
employee whistleblowers in nearly forty years, not only on the basis of its holding, but on
the tone it has set for countless lower court rulings.

Legislative action is now necessary.
Background to the Garcetti v. Ceballos Case

Garcetti v. Ceballos arose as a typical whistleblower case. Mr. Richard Ceballos,
a deputy district attorney for the Los Angeles County District Attorney’s Office, in the
course of his work, identified a major problem: “serious misrepresentations” in a sworn
affidavit.?

Mr. Ceballos next did what every honest and dedicated public servant should do:
as a matter of routine course he “relayed his findings to his supervisors.”¥

After making his internal disclosures, the Garcetti v. Ceballos case took an
unfortunate, but familiar path. Instead of welcoming the report, he was “sharply
criticized” for his conduct, and later subjected to a retaliatory reassignment by his
managers.?

The Court of Appeals determined that Mr. Ceballos’ internal report to his
supervisors was protected under the First Amendment. A sharply divided Supreme Court
disagreed, and held that the “First Amendment does not prohibit managerial discipline

¥ Waters v. Churchill, 511 U.S. 661, 674 (1994).
¥ Garcetti v. Ceballos, 126 S.Ct. at 1955,
Y rd.

Y14, 126 S.Ct. at 1956.
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based on an employee’s expressions made pursuant to official responsibilities.”? In other
words, under this analysis Mr. Ceballos could be legally disciplined for reporting “serious
misrepresentations” contained in a sworn affidavit utilized to obtain a search warrant,

That decision broke with prior Supreme Court precedent” and the precedent
followed by nearly every other state and federal court’? that previously interpreted the

scope of First Amendment protections for government employees.

¥ 14, 126 S.Ct. at 1961.

¥ prior to Garcetti v. Ceballos the Court had concluded that public employees could
not be compelled to “relinquish their First Amendment rights as a condition of public
employment.” Keyishian v. Board of Regents, 385 U.S. 589, 605-06 (1967). In Pickering
v. Board of Education, 391 U.S. 563, 568 (1968), the Court upheld a First Amendment
cause of action under 42 U.S.C.§ 1983 for a public employee discharged for speech “on
matters of public concern.” In Givhan v. Western Line Consol. School Dist., 439 U.S.
410 (1979), Chief Justice Rehnquist, writing for a unanimous Court, held that
“complaints and opinions™ “privately expressed” by a public employee to his or her
supervisor were also protected under the First Amendment, so long as those complaints
constituted matters of public concern. Based on this line of cases, prior to Ceballos the
vast majority of courts to address the issue protected the type of speech in which Mr,
Ceballos had engaged within the district attorneys office. See, e.g. Garcetti v. Ceballos,
126 S.Ct. at 1962, footnote (Stevens dissenting).

Wgome of the decisions which discuss the need to protect internal/“official duty”
whistleblowing are: Lambert v. Ackerley, 180 F.3d 997, 1002-1008 (9th Cir. 1999) (en
banc) (discussing cases and protected activity under various antiretaliation laws); Clean
Harbors Environmental Services v. Herman, 146 F.3d 12 (1st Cir. 1998); Baker v. Board
of Mine Operations Appeals, 595 F.2d 746 (D.C. Cir. 1978); Munsey v. Morton, 507 F.2d
1202 (D.C. Cir. 1974); Phillips v. Board of Mine Operations Appeals, 500 P.2d 772, 781-
782 (D.C. Cir, 1974), cert. denied, 420 U.S. 938 (1974); U.S. ex rel. Yesudian v. Howard
University, 153 F.3d 731 (D.C. Cir. 1998); and Bechtel Construction v. SOL, 50 F.3d 926,
931-933 (11th Cir. 1995).
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Although Garcetti v. Ceballos was wrongly decided,’ it is unrealistic to expect
the Supreme Court to overturn this decision. It {s now up to Congress to ensure that
whistleblowers are effectively protected and that public employees have the ability to
resolve their concerns about serious misconduct with their government employers.

The Majority Opinion Recognized the Importance of Statutorily
Protecting Internal/“Officiai Duty” Whistleblowers

In Garceiti v. Ceballos, the Supreme Court punted to Congress. Justice Kennedy,
writing for the five member majority, noted that although internal/*official duty”
whistleblowers were not protected under a First Amendment analysis, these employees
still “should” be protected under state or federal law.*¥ The majority of the Court was

under the incorrect impression that such laws already existed.
The five-member majority stated:

“Exposing governmental inefficiency and misconduct is a matter of considerable
significance. . . . [P]ublic employers should, ‘as a matter of good judgment,’ be
receptive to constructive criticism offered by their employees. The dictates of
sound judgment are reinforced by the powerful network of legislative enactments -
such as whistle-blower protection laws and labor codes - available to those who
seek to expose wrongdoing.”

No such “powerful network” exists.

The majority opinion cited to the Civil Service Reform Act as an example of one
of the major laws constituting the “powerful network.” The effectiveness of that law has

Y n addition to reversing prior precedent, the majority opinion in Ceballos created a
standard in which employees have an incentive to avoid reporting concerns through the
chain of command, and are encouraged to immediately file whistleblower disclosures to
the news media or other entities outside of their workplace. As discussed in the
dissenting opinion, this holding is “counterintuitive,” to say the least. Garcettiv.
Ceballos, 126 S.Ct. 1951, 1966-67 (Souter dissenting).

2 14,126 S.Ct. at 1962.

¥ 14, 126 S.Ct. at 1962 (emphasis added).
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been strongly criticized, and the case law under the CSRA explicitly does not support
internal/“official duty” whistleblowing. ¥

The dissenting opinion reviewed statutes within a small sample of states and
explained how the so-called “powerful network™ contained numerous loopholes and
deficiencies &/

A fifty-state review demonstrates precisely why the “powerful network” does not
exist.

First, 58% of state whistleblower laws do not explicitly protect intemal/official
duty whistleblowers. See Table | and Chart 1. These statutes do not contain any safety
net whatsoever for employees who lost protection under Garcerti v. Ceballos.

Chart 1; State Statutes That Do Not Protect
Internal Whistleblowers

E States without
statules that axpliciiiy
profed infemal
whistieblowsrs

I States with stalules
fhat protect Intemal
whistiehlowors

42%

SeaTabiel

¥ willis v. Department of Agriculture, 141 F.3d 1139 (Fed. Cir. 1998).

¥ Garcettiv. Ceballos, 126 S.Ct. at 1970-71 (Souter dissenting).
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Second, of states which provide some protection for internal/official duty
whistleblowers, 95% of these states laws provide whistleblowers with less procedural
and/or remedial protection than federal statute 42 U.S.C. § 1983 (the statute which
prohibited discharge of public employees under the First Amendment). See Chart 2.

Chart 2: Substantive State Law Protection for Intemal
YWhistisblowers vs. Protection Under 42 US.C. §
1883

& Statos with woaker
protections than 42
US.L. § 1983

£ States with same
protectiong as 42
HELC. & 9

SseTabled

It is no wonder that employees, such as Mr. Ceballos, regularly chose to file claims
under section 1983, instead of under state laws.

Finally, of the states which provided some form of protection for internal
whistleblowers, six states actually require the employees to contact their supervisors as a
condition of receiving protection under state law. See Chart 3 and Table 2. These
statutes not only are inconsistent with the holding of Garceiti v. Ceballos, but under
Garcettl, public emplovees who follow the state law will lose their First Amendment
protections.
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Chart 3. Percentage of Siates with Protection for internal
Whistieblowers whose Statutes Conflict with Ceballos

= Stetos et do not
confiict with Cebalios

3 Statee that confliet with
Cabalos

SeeTabie 2

Thus, the “powerful network™ alluded to in the majority opinion does not exist.

Meost Whistleblowers Report Misconduct Internally
as Part of their “Official Duty”

The practical impact of the Garcetti v. Ceballos cannot be overstated. An analysis
of cases decided under both 42 U.S.C. § 1983 (the law utilized by Mr. Ceballos), and
under other federal whistleblower laws, demonstrate that the overwhelming majority of
whistleblowers initially (and often exclusively) report misconduct to their managers. For
all practical purposes, public employees initiate their whistleblowing within their chain-
of-command, based on observations made while performing their official duties. Most
never having the gumption to go outside of the system.

Table 3 is an analysis of the fifty most recent published cases decided under
section 1983 in which the employee whistleblower either won his or her case, or prevailed
in a substantive summary judgment decision that was not subsequently overturned. This
database demonstrates the following:



35

-8-

86% of all sustained whistleblower claims filed under section 1983 were “internal”
complaints. See Chart 4 and Table 3.

Chart 4: Internal v. External Whistlsblowing in 42
U.8.C, § 1983 Cases

Sintemal
CEdemnall

See Tabled

Based on a review of the contents of the published decisions, between 62%-78%
of all sustained whistleblower cases under section 1983 concerned protected activity
directly related to an employee’s job duties. See Chart § and Table 3.

Chart & Percent of § 1983 Ceases in which
Whistleblowing Dirsclly Related to Plaintiff's Job

W Relsted o job

8 intama, but unolasr
H retabed o job

L Urrasted fo ob

See Tebie 3
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The pattemn of protected activities established under 42 U.S.C. § 1983 was, not
surprisingly, completely consistent with the patterns identified under other federal
whistleblowers statutes, ‘

Table 4 consists of a similar case-by-case analysis of sustained whistleblower
cases under twelve other federal whistleblower laws. A review of the 41 most recent
decisions in which the employee whistleblower claims were sustained demonstrates that
81% of all whistleblowers were internal/“official duty.” See Chart 6.

Chart 6: Internal v. External Whistleblowing in
Non- § 1983 Federal Whistleblower Cases

12%

@ intemal
O Extunal

BeeTabled

Thus, stripping employees of protection from retaliation for reporting interal/official
duty whistleblowing will have a devastating impact on the lives and careers of the vast
majority of whistleblowers. The subsequent chilling effect on the most honest civil
servants will result in both public and private sector misconduct going unreported.

Federal Employees

The First Amendment permits federal employees to obtain highly significant pre-
enforcement injunctive relief against federal agencies that violate employees’
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constitutional rights.* The weakening of First Amendment protections under Garcetti v.

Ceballos is already being felt. For example, within two days of the Court’s ruling in that
case, a federal employer filed a motion to dismiss based on Garcetti v. Ceballos in a First
Amendment federal employee case being handled in my office.

The Civil Service Reform Act/Whistleblower Protection Act of 1989 currently

does not protect internal/official duty whistleblowers.*”

Moreover, the overall framework of procedural and substantive protections
afforded employees under the WPA has long been the subject of severe criticism. Even if
the law were amended, as currently suggested in a number of pending bills, the majority
of federal employee whistleblowers have understandably lost faith in the WPA, and no
longer seek protection under its mandates. In fact, the Office of Special Counsel
(“OSC™), the main administrative body chartered with protecting employee-
whistleblowers, is itself the target of a major law suit by former employees of OSC
alleging retaliation.

Although amending the WPA is a positive step, it will not solve the problems
created under Garcetti v. Ceballos for most public employees - federal or state.

Prior Administrations and Most Judicial Precedents Recognized the Need to Protect
Internal/“Official Duty” speech

The Garcetti v. Ceballos decision marks a radical departure from the stance taken
under the Reagan and George H.W. Bush administrations.

The debate over intemnal/“official duty” whistleblowing versus external
whistleblowing has existed since the inception of whistleblower protection laws. At first
blush it would seem counterintuitive that employers would want to force employees to
file formal charges with outside agencies (or the press) in order to obtain protection under
federal law. However, some unethical employers quickly realized that employee

1 Spe, Weaver v. USIA, 87 F.3d 1429, 1433-1435 (D.C. Cir, 1996).

37 Under the Federal Circuit’s decisions in Willis v. Department of Agriculture, 141

F.3d 1139 (Fed. Cir. 1998) and Huffman v. Office of Personnel Management, 263 F.3d
1341 (Fed. 2001), most “internal” whistleblowing is not protected. Specifically,
disclosures to an employee’s supervisor are generally not protected. Additionally, reports
made by an employee in the course of his duty were stripped of protection.
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whistleblowers did not fit into the stereotype of a “whistleblower,” and that the vast
majority of such employees only reported their concerns through the chain-of-command.

Thus, by stripping internal/“official duty” whistleblowers from protection under
law, agencies which wanted to cover-up misconduct and create a “chilling effect” on the
willingness of employees to disclose serious problems, could utilize an internal/ “official
duty” technicality to prevail in court against most employee whistleblowers.

From the start, courts refused to accept this technicality, and blasted attempts by
employers to undermine basic common sense. In the first major court decision
adjudicating this issue, Judge Malcolm Wilkey, an appeals court judge appointed in 1970
to the U.S. Court of Appeals by Richard Nixon, recognized that protecting internal or
“official duty” complaints to supervisors was the “realistically effective channel of

communication™ for safety complaints, and was deserving of strict protection.!¥

Prior to the conduct of the Solicitor’s office in Garcetti v. Ceballos, the executive
branch of the United States government regularly recognized the importance of protecting
internal/“official duty” whistleblowers under various federal statutes. In a brief filed
with the U.S. Supreme Court in May 1986, the Solicitor General of the United States, Mr.
Charles Fried, successfully argued against the Supreme Court accepting certiorari in an
internal whistleblower case. President Reagan’s Solicitor General argued that terminating
an employee for “internal” complaints violated strong “public policies” and that it was

“logical” to protect such disclosures X

William Brock, Secretary of Labor for President Ronald Reagan expressed the

sentiments widely held among employees and employers confronted with this issue:%

Employees who have the courtesy to take their concerns first to their
employers . . . to allow the employer a chance to correct. . . violations
without the need for governmental intervention, have as much need for
protection as do employees who first go to the government with their
concerns.... Employers gain from being given an early opportunity to

' phillips v. Board of Mine Operations Appeals, 500 F.2d 772, 778 (D.C. Cir. 1974).

19 Brief of the United States filed in Kansas Gas & Electric Co. v. Brock, No. 85-
1403 U.S. Supreme Court (October Term, 1985), p.7, n. 4 and p. 9.

2 poulos v. Ambassador Fuel Qil Co., 86-CAA-1 (Sec’y Apr. 27, 1987).
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correct problems without government intervention, and the government is
relieved from the need to commit its limited resources investigating and
resolving problems that could be informally corrected.

Because the scope of employee protection turns on the need for protection,
rather than on vagaries of a selection process that brings some but not other
complaints into formal, legal proceedings... I find no principled basis for
denying protection to internal employee complaints... Employees who have
the courtesy to take their concerns first to their employers... to allow the
employer a chance to correct any... violations without the need for
governmental intervention, have as much need for protection as do
employees who first go to the government with their concerns.

Every subsequent Secretary of Labor (or their designees) continuously and

unanimously agreed with Secretary Brock’s views of appropriate whistleblower
protection in a series of well-reasoned decisions. This includes former Secretaries of
Labor Ann D. McLaughlin, Elizabeth H. Dole, Lynn Martin and Robert B. Reich.

On November 13, 2002, an Administrative Review Board appointed by the current

Secretary of Labor Elaine Chao discussed internal whistleblowing and how Congress has,
in the past, fully supported that concept:

Congress amended the ERA in 1992 to explicitly cover complaints raised to an
employer, in addition to complaints voiced publicly or to a regulatory agency. By
expressly extending coverage to internal complaints, Congress effectively ratified
the decisions of several United States Courts of Appeals that agreed with the
Secretary that the employee protection provision as originally enacted should be
interpreted to protect informal complaints raised to an employer. As the court in
Bechtel Const. explained, coverage of internal complaints "encourages safety
concerns to be raised and resolved promptly at the lowest possible level . ..
facilitating voluntary compliance with the ERA and avoiding the unnecessary
expense and delay of formal investigations and litigation." Stated differently, ERA
protection is most effective when it encourages employees to aid their employers
in complying with nuclear safety guidelines by raising concerns initially within the

workplace ®

2V williams v. Mason & Hanger Corp., 97-ERA-14/18-22 (DOL ARB November 13,
{continued...)
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The decisions of the U.S. Secretary of Labors over the past 20 years also reflects
the judicial interpretations given to nearly every federal whistleblower law by the
overwhelming majority of courts. These judicial interpretations have been “endorsed” by
Congress on numerous occasions. The two most recent whistleblower laws passed by
Congress, the Sarbanes-Oxley corporate whistleblower law and the airline safety
whistleblower law, both contain specific Congressional endorsements of internal
whistleblowing.

In Passaic Valley Sewerage Commissioners v. United States Department of Labor,
992 F.2d 474, 478-479 (31d Cir. 1993), the U.S. Court of Appeals for the 3rd Circuit
explained why internal whistleblowing was protected:

We believe that the statute’s purpose and legislative history allow, and even
necessitate, extension of the term “proceeding” to intra-corporate complaints. The
whistleblower provision was enacted for the broad remedial purpose of shielding
employees from retaliatory actions taken against them by management to
discourage or to punish employee efforts to bring the corporation into compliance
with the Clean Water Act’s safety and quality standards. If the regulatory scheme
is to effectuate its substantive goals, employees must be free from threats to their
job security in retaliation for their good faith assertions of corporate violations of
the statute. Section 507(a)’s protection would be largely hollow if it were
restricted to the point of filing a formal complaint with the appropriate external
law enforcement agency. Employees should not be discouraged from the normal
route of pursuing internal remedies before going public with their good faith
allegations. Indeed, it is most appropriate, both in terms of efficiency and
economics, as well as congenial with inherent corporate structure, that employees
notify management of their observations as to the corporation’s failures before
formal investigations and litigation are initiated, so as to facilitate prompt
voluntary remediation and compliance with the Clean Water Act. Where
perceived corporate oversights are a matter of employee misunderstanding, this
would afford management the opportunity to justify or clarify its policies.

The court’s holding in Passaic Valley reflects basic “common sense.”
Discouraging employees from discussing concerns with their immediate supervisors
undermines the “prompt and voluntary remediation” of most problems.

LEGISLATIVE ACTION

2Y(_. continued)

2002) (citations omitted).
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Prompt and effective legislative action is necessary in order to correct the loss of
legal protections facing all employee whistleblowers in light of the Garcetti v. Ceballos
decision.

In the past, when courts questioned whether internal whistleblowing was protected
under other federal employee protection laws, Congress effectively amended the laws in
question to close this loophole. This happened under the 1969 Federal Mine Safety Act
and under the Energy Reorganization Act. In both cases, the fact that internal
whistleblowing was even questioned by a small minority of judges, led Congress to enact
legislation explicitly protecting internal whistleblowing.

Congress has never enacted a uniform national whistleblower protection law.
Instead, the First Amendment constituted the minimum federal safety net covering all
government employees nationwide. Under the First Amendment, those state and local
employees who engaged in whistleblowing on matters of “public concern” could always
bring a cause of action under 42 U.S.C. § 1983 (the law utilized by Mr. Ceballos which
covers most state and local employees). Additionally, federal employees were (and are)
permitted to seek pre-enforcement injunctive relief under the First Amendment in order to
protect their right to blow the whistle.

Beyond this safety net exist numerous federal and state laws, none of which
provide adequate nation-wide protection to all classes of employees. Each of these laws
contains their own definition of protected whistleblower speech. Some of the laws, such
as the recently enacted Sarbanes-Oxley Act, explicitly protect internal/official duty
speech. Others, such as section 1983 and the WPA, are silent on that matter. The result
has been confusion within the workplace. On the state level the matter is just as bad.
Some states have no whistleblower protection whatsoever, others have very weak
administrative reviews, while not enough offer whistleblowers strong legal protections.

The bottom line: without a legislative response to Garcetti v. Ceballos,
government employees who report valid concerns regarding the violation of federal laws
will not have adequate protection. Those who “speak the truth” and protect the public
interest will be at-risk for retaliation. Some will lose their jobs, their careers and their
good names simply for disclosing serious misconduct to the wrong person.

Only Congress has the authority to fix this problem. After reviewing every current
federal whistleblower law, we strongly recommend the following legislative correction:
(1) A uniform federal whistleblower protection law providing a consistent safety net to all
public and private sector employees who report violations of federal laws and regulations;
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(2) utilization of the procedures recently adopted overwhelmingly by Congress for the
protection of corporate whistleblowers under the Sarbanes-Oxley Act. This law both
explicitly protects internal/official duty whistleblowers and provides for an efficient and

effective administrative review of whistleblower claims.®

Enacting a federal safety net for employees who disclose violations of federal law
is the only procedure available to close the dangerous loophole now binding on every
federal court which reviews a constitutionally-based whistleblower case.

A copy of the proposed legislation is attached.
CONCLUSION

On behalf of the National Whistleblower Center and numerous whistleblowers I
have the honor of representing, I applaud the Chairman of this Committee for holding this
very important hearing. I also strongly support the following statement made by
Chairman Tom Davis in his letter inviting me to testify at today’s hearing:

To ensure the effective and efficient operation of the United States
Government, federal employees must feel free to bring examples of waste,
fraud, and abuse to the attention of their superiors.

The only method available to achieve this goal is to swiftly enact legislation which
will truly create the “powerful network” of laws referenced by Justice Kennedy in
Garcettiv. Ceballos. The patchwork nature of federal whistleblower protections do not
work. In light of the Garcerti v. Ceballos decision, it is now necessary to enact one law
which will protect all whistleblowers from the illogical and harmful results of that
decision. Congress has already developed the basic framework for the necessary
legislative fix. It now must be fully implemented for whistleblowers.

Thank you for your time and consideration.

Respectfully submitted by:

= Significantly, just this term Congress turned to the procedures set forth in the SOX
as a new model for federal employee protections. The Energy Policy Act amended
federal law and provided federal employees within the Nuclear Regulatory Commission
(NRC) and Department of Energy (DOE) with the same rights that private sector
employees had under SOX.
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STEPHEN M. KOHN

Chair, Board of Directors
National Whistleblower Center
3238 P Street, N'W.
Washington, D.C. 20007

(202) 342-1903
www.whistleblowers.org

The National Whistleblower Center is a non-profit, tax-exempt organization
specializing in the support of employee whistleblowers. Created in 1988, one of the
major goals of the Center is to protect the taxpayers by educating the public about the
need to protect employees to disclose government abuse, misconduct and corruption. The
Center publishes an educational web page at www.whistleblowers.org
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Protection Statutes

State Public Employee Statute Statute explicitly covers Statute as
internal whistieblowers? strong as 42
USC § 19832*
Alabama Ala.Stat. Ann. §§ 36-26A to -27 NO NO
Alaska Alaska Stat. §§ 39.90.100 to -150 NO YES
Arizona Ariz. Rev. Stat. Ann. § 38-532 NO NO
Arkansas Ark. Code. §§ 21-1-6801 to -608 YES NO
California Cal, Lab. Code §§ 1102.5 - 1107; NO NG
Cal. Gov't Code § 8547-8548
Colorado Colo. Rev. Stat. §§ 24-50.5-101 fo ~ YES NO
107
Conn. Conn. Gen. Stat. §§ 31-51m NO NO
Delaware None identified n/a n/a
Florida Fla. Stat. §§ 112.3187 to 112.31895 NO NO
Georgia Ga. Code. Ann. § 45-1-4 YES NO
Hawaii Haw. Rev. Stat. §§ 378-61 to -69 YES NO
Idaho Idaho Code §§ 6-2101-2108 NO NO
liiinois lll. Comp. Stat. tit.§§ 174/15-35 NO NO
Indiana Ind. Code. Ann. § 36-1-8-8 YES NO
lowa lowa Code Ann. §§ 70A.28; 70A.29 NO NO
Kansas Kan. Stat. Ann. § 75-2973 NO NO
Kentucky Ky. Rev. Stat. Ann. §§ 61.101-103 NO NO
Louisiana La. Rev. Stat. Ann, § 42:1169 YES NO
Maine Me. Rev. Stat. Ann. Tit. 26, §§ 831- YES NO
833; 836-839
Maryland Md. Code Ann., State Pers, & Pens, NO YES
§ 5-301
Mass. Mass. Gen. Laws Ann.ch. 148, § 185 YES YES
Michigan Mich. Comp. Laws Ann. §§ 15.361- NO NO
368
Minn. Minn. Stat. Ann. § 181.931-835 YES NO
Miss. Miss. Code Ann. §§ 25-9-171 1o -177 NO NO
Missouri Mo. Rev, Stat. § 105.055 NO NO
Montana Mont. Code. Ann. §§ 39-2-901 to - NO NO
915
Nebraska Neb. Rev. Stat. §§ 81-2702 to -2711 YES NO
Nevada Nev. Rev. Stat. §§ 281.611-671 NO NO
New Hampshire IN.H. Rev. Stat. Ann. §§ 275.E:1 - E:7 YES NO
New Jersey N.J. Stat. Ann. §§ 34:19-1t0 -8 YES NO
New Mexico None identified n/a n/a
New York N.Y. Lab. Law. § 740 YES NO
North Carolina | N.C. Gen. Stat. Ann. §§ 126.84-88 YES NO
North Dakota | N.D. Cent. Code §§ 34-11.1-04 - 08 YES Not specified
Ohio Qhio Rev. Code Ann, §§ 411352 YES NO
Oklahoma Okla. Stat. Ann_tit, 74, § 840-2.5 YES Not specified
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Cregon Or. Rev. Stat. Ann. §§ 653A.200-238 NO Not specified
Pennsylvania 43 Pa. Stat. Ann. §§ 1421-1428 YES NO
Rhode Island R.1. Gen. Laws. §§ 28-50-1tc -5 NO NO

South Carolina | 8.C. Code Ann, §§ 8-27-10 to -50 NO NO
South Dakota $.D. Codified Laws § 3-6A-52 NQ NO
Tennesee Tenn. Code Ann. § 4-18-108 NO Not specified
Texas Tex. Gov't Code Ann. §§ 554.001 to YES NG
.010
Utah Utah Code Ann. §§ 67-21-1 10 -9 NO NO
Vermont None identified n/a n/a

Virginia None identified n/a n/a

Washington |Wash. Rev. Code Ann. §§ 42.41.010 NO NO
t0 .902

West Virginia W. Va. Code Ann. §§ 6C-1-1t0 -8 YES NO

Wisconsin Wis. Stat. Ann. §§ 230.80 to .89 YES NO

Wyoming None identified n/a n/a

*Comparing both substantive and procedural protections with 42 U.S.C. §

1983

Table 1 consists of data from: Practising Law Institute; Victoria L. Donati and
William J. Tarnow, Whistleblowers and Other Reftaliation Claims, 729 PLI/Lit
1095, 1108 (2005); references from Garcetti v. Ceballos, 126 S.Ct. 1951 {2006);
Westlaw search of terms "whistleblower,” conscientious employee, and
employee /10 protect!; Robert G. Vaughn, State Whistleblower Statutes and the

Future of Whistleblower Protection, 51 Admin. L. Rev. 581 (1999).
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Table 2: States With Statutes That Protect Internal
Whistleblowers, but Conflict with Ceballos.

State Public Employee Statute*
Colorado Colo. Rev. Stat. §§ 24-50.5-101 to -107
Maine Me. Rev. Stat. Ann. Tit. 26, §§ 831-833; 836-839
New Ham pshire N.H. Rev. Stat. Ann. §§ 275.E:1 -~ E:7
New Jersey N.J. Stat. Ann. §§ 34:19-110 -8
New York N.Y. Lab. Law. § 740
Ohio Ohio Rev. Code Ann. §§ 411352

* Statute requires informing supervisor

Table 2 consists of data from: Practising Law Institute; Victoria L. Donati and
William J. Tarnow, Whistleblowers and Other Retaliation Claims, 729 PLI/Lit
1095, 1108 (2005); references from Garcetti v. Ceballos, 126 S.Ct. 1951 (2006);
Westlaw search of terms "whistleblower,” conscientious employee, and
employee /10 protect!; Robert G. Vaughn, State Whistleblower Statutes and the
Future of Whistieblower Protection, 51 Admin. L. Rev. 581 (1999).
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Table 3: Analysis of Pre - Garcetti v. Ceballos Decisions

Under 42 U.S.C. § 1983

Case Cite

Speech Related to

Misconduct

Duties? * Internaily Reported?
Ead
Slip Copy, 2006 WL 840389 (8.D.Ohio 2006) No Yes
411 F.Supp. 2d 1223 (D.Or. 2006) Yes Yes
2006 WL 1194206 (D.D.C. 2006) Yes Yes
424 F.Supp. 2d 465 (E.D.N.Y. 2006} Yes Yes
Ship Copy, 2006 WL 1129382 (E.D.Tenn. 2006) No Yes
Siip Copy, 2008 WL 572152 (D.Or. 20086) Yes Yes
Stip Copy, 2008 WL 1687009 (N.D.1il. 2006) Yes Yes
444 F.3d 928 (7th Cir. (Wis.) 2006) Yes Yes
427 F.Supp. 2d 507 (D.N.J. 2006) Yes Yes
Slip Copy, 2006 WL 852066 (D.Puerto Rico 2006) No Yes
Slip Copy, 2006 WL 39348 (W.D.Wash. 2006) No No
417 F.Supp. 2d 884 (E.D.Mich. 2006) Yes Yes
383 N.J.Super, 15 (N.J.Super.A.D. 2006) No No
Slip Copy, 2006 WL 278859 (D Hawai'i 2006) Yes Yes
420 F.3d 1293 (11th Cir. (CA) 2005) Yes Yes
402 F.3d 225 (1st Cir. (Mass.) 2005) Yes Yes
2005 WL 20007186 (D.Vt. 2005) No No
2005 WL 1528955 (W.D.Wash. 2005) Undetermined Yes
2005 WL 3296268 (W.D.Tex. 2005) Undetermined Yes
2005 WL 1588762 (D.Or, 2005) Undetermined Yes
414 F.Supp. 2d 834 (N.D.1I. 2008) Yes Yes
2005 WL 2334363 (N.J.Super. 2005) Undetermined Yes
2005 WL 2416854 (S.0.0hio 2005) Yes Yes
362 F.Supp. 2d 149 (D.D.C. 2005) Yes Yes
2005 WL 3003077 (S.D.Ind. 2005} Yes Yes
2005 WL 3455874 (M.D.Ga. 2005) Yes Yes
2005 WL 1871115 (W.D.Wash. 2005) No No
2005 WL 2562717 (E.D.Cal. 2005) Yes Yes
365 F.Supp. 2d 151 (D.Mass. 2005) Yes Yes
12005 WL 1253936 (S.D.N.Y. 2005) Yes Yes
2005 WL 3276277 (D.D.C. 2005) Yes Yes
371 F.Supp. 2d 882 (E.D.Mich. 2005} No Yes
2005 WL 1023206 (S.D.N.Y. 2005) Yes Yes
124 Fed.Appx. 482 (9th Cir. (OR) 2005) Undetermined Yes
404 F.3d 504 (1st Cir. (Mass.) 2005) No No
393 F.Supp. 2d 990 (N.D.Cal. 2005) Undetermined Yes
2005 WL 736639 (D.D.C. 2005) Yes Yes
2004 WL 758299 (S.D.N.Y. 2004) Yes Yes
362 F.3d 1 (C.A.1 (Mass.) 2004) Yes Yes
2004 WL 1615355 (E.D.Pa. 2004) Undetermined Yes
892 So. 2d 800 {(Miss 2004) Yes Yes
348 F.Supp. 2d 1215 (D. Colo. 2004) Yes Yes
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367 F.3d 337 (5th Cir. {Tex.} 2004) Yes No
2004 WL 2091990 (N.D.Cal. 2004) Yes Yes
2004 WL 396608 (Tex. App. 2004) No Yes
147 S.W.3d 609 (Tex. App. 2004) No No
371 F.3d 503 (9th Cir. (OR) 2004) Yes Yes
371 F.3d 928 (7th Cir. (Ind.) 2004) Yes Yes
116 Fed.Appx. 80 (9th Cir. (Wash.) 2004) Undetermined Yes
2003 WL 22864277 (Tex. App. 2003) Yes Yes

* On the basis of the facts in the particular case, the subject of the
whistieblowing-related speech reasonably fell within the bounds of what the

plaintiff was paid to do.

** On the basis of the facts in the particular case, the misconduct that was

the subject of the plaintiff's whistieblowing-related speech was reported to a

superior within the organization that employed the plaintiff before being

reported to any outside entity.

Table 3 consists of a Westiaw search (using the terms: "42 u.s.c. § 1983" "42
u.s.c.a. § 1983" & whistleblow!) for the 50 most recent state and federal cases
decided under § 1983 in which the employee either prevailed on the merits or
prevailed in a substantive summary judgment motion that was not subsequently

overturned.
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Table 4: Analysis of Pre - Garcetti v. Ceballos Decisions
Under Federal Whistleblower Statutes

Case Cite

Misconduct Internally Reported? *

438 F.3d 1275 (1st Cir. 2006)

No

434 F.3d 721 (4th 2006) Yes
423 F.3d 483 (5th Cir. 2005) Yes
397 F.3d 183 (N.J. 2005) Yes
364 F.3d 1117 (8th Cir. 2004) Yes
334 F.Supp.2d 1365 (N.D.Ga., 2004) Yes
348 F.Supp.2d 1322 ($.0.Fla.2004) Yes
116 Fed.Appx. 674 (6th Cir. 2004) Yes
347 F.3d 1086 (9th Cir. 2003) Yes
59 Fed.Apps. 732 (6th Cir. 2003) Yes
58 Fed.Appx. 442 (1st Cir. 2003) Yes
293 F.Supp.2d 1210 (W.D Wash_, 2003) Yes
298 F.3d 464 (5th Cir. 2002) Yes
52 Fed.Appx. 490 (1st Cir. 2002) Yes
234 F.3d 1276 (8th Cir. 2000) Yes
170 F.3d 83 {1st Cir. 1989) Yes
63 F.Supp.2d 110 (D.Mass., 1999) No

995 F.Supp. 889 (N.D.II. 1998) Yes
146 F.3d 12 {1st Cir. 1998) Yes
152 F.3d 602 (Ill. 1998) No

113 F.3d 1235 (6th Cir. 1897) Yes
115 F.3d 1568 (1st Cir, 1897) Yes
111 F.3d 94 {1st Cir. 1897} Yes
953 F.Supp. 1085 (E.D.Mo., 1897) No

132 F.3d 937 (3rd Cir. 1997} Yes
965 F.Supp.1459 (D.Or., 1997) Yes
79 F.3d 92 (8th Cir. 1996) Yes
85 F.3d 89 (2nd Cir. 1996) Yes
1995 WL 241853 (E.D.La. 1995) Yes
50 F.3d 926 (11th Cir. 1995) Yes
89 F.3d 826 (2nd Cir.995) Yes
26 F.3d 1187 (Mass. 1994) Yes
38 F.3d 76 (2nd Cir. 1994) Yes
34 F.3d 1068 (6th Cir. 1994) Yas
27 F.3d 1133 (6th Cir. 1994) Yes
983 F.2d 1195 ( 2nd Cir. 1993) Yes
8 F.3d 980 (14th Cir. 1993) Yes
992 F.2d 474 (3rd Cir. 1993) Yes
12 F.3d 151 (Sth Cir. 1993) Yes
1993 WL 276787 (N.D.Hi. 1983) No

987 F.2d 1000 {4th Cir. 1992} Yes
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.923.

* On the basis of the facts in the particular case, the misconduct that was
the subject of the plaintiff's whistieblowing-related speech was reported to a
superior within the organization that employed the plaintiff before being
reported to any outside entity.

Table 4 consists of a data gathered from Westlaw searches (using the terms:
whistiebiow!, "conscientious employee”, and/or relaliate!) of cases brought under
Federal Whistleblower Statutes, 12 U.S.C. 1831(j), 12 USC 1790(b), 15 USC
2622, 18 USC 1514A, 29 U.S.C. 660(c), 33 U.S.C. 1367, 42 U.S.C. 5851, 49
U.S.C. 2305, 49 U.S.C. 31105, 49 U.S.C. 41713, 49 U.S.C. 42141, of the 41
most recent cases in which employee prevailed on the merits or in which the
opinion language supports a finding that employee will prevail on the merits.
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.24 -
PROTECTING HONEST AMERICAN’S ON THE JOB ACT OF 2006
WHEREAS the First Amendment protects speech on matters of public concern, and

WHEREAS employees are often in the best position to know what ails the agencies for which they work,
and

WHEREAS the current patchwork nature of federal and state whistleblower protection laws do not
adequately protect employee whistleblowers, and

WHEREAS the Congress of the United States has recently adopted realistic procedures necessary to
protect employee whistleblowers, and

WHEREAS to ensure the effective and efficient operation of the United States government, and the
effective enforcement of federal laws, employee whistleblowers must be adequately protected

BE IT ENACTED by the Senate and House of Representatives of the United States of America:
SECTION 1. SHORT TITLE.

This Act may be cited as the Protecting Honest Americans on the Job Act.
SECTION 2. WHISTLEBLOWER PROTECTION.

a) IN GENERAL - No employer, including, but not limited to, contractors, public or private
corporations, subcontractors or agents of an employer, may discharge, demote, harass, blacklist or
discriminate against any employee because that employee disclosed what the employee reasonably
believes constitutes a violation any federal law or a federal public health and safety requirement-

1) To a Federal regulatory or law enforcement agency; to any Member of Congress or any
committee of Congress; or to a person with supervisory authority over the employee {or such
other person working for the employer who has the authority to investigate, discover, or
terminate misconduct); or

2) has commenced, caused to be commenced, or is about to commence a proceeding, testified or is
about to testify at a proceeding, or assisted or participated in or is about to assist or participate in
any manner in such a proceeding or in any other action designed to enforce the laws of the
United States; or

[€))} is refusing to violate or assist in the violation of a federal law, rule, or regulation or engage in
any conduct which the covered individual reasonably believes constitutes a violation of any law,
or which the employee reasonably believes constitutes a threat to the public health or safety.

(b) PROCEDURES - The process, procedures, and remedies with respect to prohibited acts under
subsection (a) shall be governed by sections 1514(b), (¢) and (d) of title 18, United States Code. A claim
under this Act must be filed within one year of any alleged discriminatory action.

(c) DEFINITIONS.
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(1) Employer is defined as an employer under sections 2000e(b) and 2000e-16, of Title 42, United
States Code;

(2) Employee shall include any employee, contractor, subcontractor, agent or representative
of any employer.
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Chairman ToMm DAvis. Mr. Pilon.

STATEMENT OF ROGER PILON

Mr. PiLON. Yes, thank you, Mr. Chairman, and thank you for the
invitation to be here this morning.

After listening to my colleague and listening to the opening state-
ments, I feel I need to start a little differently than I had originally
planned to do. My prepared testimony, if you have had a chance
to read it, I think is a rather even-handed treatment of the case.

I will open by saying that the whistleblower issue is very serious,
and there are doubtless many, many very important credible whis-
tleblowers out there who are not getting their just day in court. At
the same time, we also know there is another side to the matter;
and that is, having served at the Office of Personnel Management
I've seen it, many whistleblowers are approaching the bodies, ei-
ther administrative or judicial, with less than meritorious cases.

So we have a balance that we need to strike between the needs
of management to run government efficiently on the one hand, and
the needs of whistleblowers to bring to the attention of the public
things that need to be brought to their attention.

And so let me turn now to your invitation, Mr. Chairman. You
raised three concerns in that letter:

No. 1, to help us understand the Ceballos case, I will tell you it
is not the easiest case in the world to understand. I'll try to make
some sense of it this morning.

Second, what effect it has on the statutes. I do not see it as hav-
ing had any effect whatsoever on the statutory protections, and
therefore it seems to me—and this was your third concern, the
press reports. It seems to me they were overblown and should be
noted as such.

Now, let me turn to the case itself. The ruling that came out of
the case was one whereby if an employee is speaking pursuant to
his official duties, then he is not speaking as a citizen and there-
fore has no first amendment protection. By contrast, if he is speak-
ing as a citizen, then possibly he has a first amendment protection
if it does not interfere too much with the operations of government
thai:1 hﬁ is there to carry out. That in a nutshell is what the major-
ity held.

The dissent criticized the majority mainly because it had put
forth a categorical distinction between speaking as a citizen and
speaking as an employee. And it seems to me, that criticism is well
founded. What we have in many cases is mixed cases, whereby a
citizen—rather, an employee is speaking within the framework of
his official duties as an employee, and yet is also speaking as a citi-
Z?nhAnd it seems to me the Ceballos case was a perfect example
of that.

Indeed Justice Souter in his dissent brought that out. And I sus-
pect that the best opinion in the whole series of opinions was that
by Justice Breyer, who saw this as indeed a mixed case.

Now, the problem when you get into the kind of standard that
was put forward by Justice Souter is that it involves the court in
making all kinds of policy and value judgments, which courts are
not ordinarily prone to do. For example, he said that the employee
should prevail—should not prevail, unless he speaks on a matter
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of unusual importance, satisfies high standards of responsibility in
the way he does it; and he listed such categories as health and
safety, deliberately unconstitutional action, serious wrongdoing and
the like. In other words, what you’ve got now is a call for the court
to be ultimately exercising its discretion. And so at the end of the
day we've got to ask the question: Who is going to ultimately have
the discretion in these matters? Is management going to have the
discretion, or is the court going to have the discretion? And what
you want to avoid is having a situation whereby all of these cases—
and, of course, there are in principle many, many cases that do not
end up in the Federal courts to be adjudicated there, or the courts
will be swamped with them.

So it seems to me that the best way to go about this, because the
first amendment can get you only so far in adjudicating these mat-
ters as a matter of principle, where you need to go is with statutory
remedies. And as Justice Souter brought out, there are some seri-
ous problems—and Mr. Kohn did as well—with the statutory rem-
edies that are out there and are available. That is, of course, a sub-
ject for the next panel to address.

We all want these disputes to come out right, but at some point
some party is going to have to have the discretion. And the ques-
tion, it seems to me, for this committee is where are you going to
leave that discretion, with the management, or are you going to
leave it with the court? Thank you.

Chairman ToMm DAvis. Well, thank you very much.

[The prepared statement of Mr. Pilon follows:]
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STATEMENT
of

Roger Pilon, Ph.D., 1.D.
Vice President for Legal Affairs
B. Kenneth Simon Chair in Constitutional Studies
Director, Center for Constitutional Studies
Cato Institute

before the

Committee on Government Reform
United States House of Representatives

June 29, 2006

Re: “What Price Free Speech? Whistleblowers and the Ceballos Decision”

Mr. Chairman, distinguished members of the committee;

My name is Roger Pilon. I am vice president for legal affairs at the Cato Institute
and the director of Cato’s Center for Constitutional Studies. I thank you, Mr. Chairman,
for inviting me to testify today on the Supreme Court’s recent decision in the case of
Garcetti v. Ceballos." Your letter of invitation states that “the purpose of this hearing is to
understand [this decision] regarding First Amendment protection for whistleblowers and
how—if at all-—this decision affects whistleblower protection.”

At the suggestion of committee staff, I will direct my remarks to the Ceballos
decision rather than to the various federal and state whistleblower statutes. In doing so [
will do the best I can to understand the decision, but I should say at the outset that it is
not the easiest decision to understand—in either its majority or its three dissenting
opinions. Part of the reason for that, as the majority says, is that once one gets past a few
broad principles, the inquiries have “proved difficult” due to “the enormous variety of
fact situations.””

Before I turn to the decision, however, it may be useful to state my general
conclusions regarding the issues your letter raises. First, after Ceballos it appears that the
First Amendment may offer only limited protection to whistleblowers, in part because
there may be only so much a judge can do under the amendment to adjudicate these
complex cases. Accordingly, if the relationship between the government employer and
employee is to be fleshed out further—to protect both the needs of government and the

P

126 S. Ct. 1951 (2006).
2 1d. 1958.
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rights of employees—it will have to be by statute. That is hardly a novel conclusion, I
realize, but 1 offer it as an antidote to the idea that the disputes at issue lend themselves in
any far-reaching way to constitutional as opposed to statutory adjudication.

Second, assuming robust federal and state statutory protections for whistleblowers
are in place, this decision, based on the First Amendment, should have no affect on those
protections. Thus, third, those media reports you reference that appeared immediately
after Ceballos came down,” suggesting that the decision eviscerated federal and state
whistleblower protections, were not accurate. Whether those measures are themselves
adequate is of course a separate matter, which I understand the next panel will address.

Let me turn now to the decision. I will first summarize the facts, then look at the
Court’s opinion, then the dissents, at which point I will make a few observations.

Summary of Facts’

Richard Ceballos, a deputy district attorney for the Los Angeles County District
Attorney’s Office, was asked by a defense attorney to review an affidavit police used for
a search warrant. The attorney claimed the affidavit was inaccurate. After investigating
the matter, Ceballos agreed. He advised his supervisor, then prepared a disposition memo
recommending dismissal of the case. Nonetheless, the prosecution proceeded. At a
hearing to challenge the warrant, the defense called Ceballos to testify. The trial judge
denied the motion to suppress because he found independent grounds for the warrant.
Ceballos claims he was then subjected to a series of retaliatory employment actions. He
initiated an employment grievance, which was denied. He then filed a section 1983 claim
in U.S. District Court, alleging violations under the First and Fourteenth Amendments.

The District Court granted District Attorney Garcetti’s office summary judgment,
ruling that the memo was not protected speech because Ceballos wrote it pursuant to his
employment duties. The Ninth Circuit reversed, holding that the memo’s allegations were
protected under the First Amendment.

The Majority’s Opinion
Writing for himself, the Chief Justice, and Justices Scalia, Thomas, and Alito,

Justice Kennedy reversed the Ninth Circuit’s decision, holding that “when public
employees make statements pursuant to their official duties, the employees are not

* See, ¢.g., Fred Barbash, Supreme Court Limits Whistleblower Lawsuits, Wash. Post, May 30, 2006 (“[The
Ceballos) decision enhances the ability of government at all levels to punish employees for speaking out
...."Y; All Things Considered (Nat’l Public Radio broadcast, May 30, 2006) (Melissa Block, host: “Today
the Supreme Court made it much more difficult for public employees to bring retaliation claims against
their bosses.”); id. (Nina Totenkerg, reporting: “{The Ceballos decision] was a huge loss for the nation’s 21
million public employees ....”).

* Because the case is before the Court on a motion for summary judgment, the facts asserted by the plaintiff
are assumned to be true and all inferences are drawn in his favor.
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speaking as citizens for First Amendment purposes, and the Constitution does not
insulate their communications from employer discipline.”

The Court’s opinion, at its core, is really quite simple. Following Pickering v.
Board of Education® and cases decided in its wake, “two inquires” guide interpretation,

The first requires determining whether the employee spoke as a citizen on a
matter of public concern. If the answer is no, the employee has no First
Amendment cause of action based on his or her employer’s reaction to the speech.
If the answer is yes, then the possibility of a First Amendment claim arises. The
question becomes whether the relevant government entity had an adequate
justification for treating the employee differently from any other member of the
general public.”

And what counts, in this second case, as an adequate justification for the government’s
“broader discretion” to restrict or sanction the speech of an employee? The government
may do so, the Court says, “when it acts in its role as employer” and the speech “has
some potential to affect the entity’s operations.” Indeed, “government offices could not
function if every employment decision became a constitutional matter.”®

At the same time, “so long as employees are speaking as citizens about matters of
public concern, they must face only those speech restrictions that are necessary for their
employers to operate efficiently and effectively.”” Thus, the Court’s decisions, Justice
Kennedy concludes, “have sought both to promote the individual and societal interests
that are served when employees speak as citizens on matters of public concern and to
respect the needs of government employers attempting to perform their important public
functions.”"

Applying those principles to the case at hand, the Court found that the dispositive
factor was not that Ceballos expressed his views inside his office rather than publicly, nor
that his memo concerned the subject matter of his employment, but that “his expressions
were made pursuant to his duties.”’' “Ceballos did not act as a citizen” but as a
government employee, subject to “employer control over what the employer itself has
commissioned or created.”"

Were the Court to adopt the rule proposed by the Ninth Circuit, Justice Kennedy
continues, managerial discretion would be replaced by judicial supervision:

% Ceballos, supra note 1, at 1960.
€391 U.S. 563 (1968).

7 Ceballos, at 1958.

8 rd,

° Id.

14 at 1959.

Y 14, at 1959-1960.

2 14. at 1960.
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When an employee speaks as a citizen addressing a matter of public concern, the
First Amendment requires a delicate balancing of the competing interests
surrounding the speech and its consequences. When, however, the employee is
simply performing his or her job duties, there is no warrant for a similar degree of
scrutiny. To hold otherwise would be to demand permanent judicial intervention
in the conduct of governmental operations to a degree inconsistent with sound
principles of federalism and the separation of powers. ™

Rejecting the notion “that the First Amendment shields from discipline the expressions
employees make pursuant to their professional duties,” the Court concludes by pointing
to the importance of employee speech for good government and to “the powerful network
of legislative enactments ... available to those who seek to expose wrongdoing.”*

The Dissents

Justice Stevens dissented briefy. Justice Souter dissented more extensively, joined
by Justices Stevens and Ginsburg. And Justice Breyer dissented.

The main criticism each dissent makes concerns what each sees as the Court’s
“categorical” distinction between speaking as a citizen and speaking in the course of
one’s employment. As Justice Stevens says: “The proper answer to the question *whether
the First Amendment protects a government employee from discipline based on speech
made pursuant to the employee’s official duties,” is ‘Sometimes,’ not ‘Never.””!* Citing
several prior cases, Justice Souter writes, “the Court realized that a public employee can
wear a citizen’s hat when speaking on subjects closely tied to the employee’s own
job....”'® And Justice Breyer argues that the case at hand “asks whether the First
Amendment protects public employees when they engage in speech that both (1) involves
matters of public concern and (2) takes place in the ordinary course of performing the
duties of a government job.”l7 The majority, he continues, answers “never.” “That word,
in my view, is too absolute.”'s

That criticism is not without merit. In numerous places, the majority’s language is
categorical, starting with its statement of its holding: “when public employees make
statements pursuant to their official duties, the employees are not speaking as citizens for
First Amendment purposes, ....”"" Again, in applying its holding to the case at hand the
majority says that Ceballos “did not speak as a citizen by writing a memo that addressed
the proper disposition of a pending criminal case.”*® And again, the majority concludes

" 1d. at 1961.

 1d. at 1962.

1

" Id. at 1964,

7 1d. at 1973.

 1d. at 1974. “Our prior cases do not decide what screening test a judge should apply in the circumstances
before us, namely when the government employee both speaks about a matter of public concern and does
so in the course of his ordinary duties as a government employee.” Id.

*° Id. at 1960.

*1d.
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that “the First Amendment does not prohibit managerial discipline based on an
employee’s expressions made pursuant to official responsibilities. Because Ceballos’
memo falls into this category, his allegation of unconstitutional retaliation must fail "'

At the same time, the majority seems to leave the door open to what might be
called “mixed” cases—cases in which the employee is speaking both pursuant to his
official responsibilities and as a citizen on a matter of public concern. Thus, returning to
the “two inquiries” with which the Court begins its opinion, if the answer is “yes” as to
“whether the employee spoke as a citizen on a matter of public concern,” then “the
possibility of a First Amendment claim arises.”** Notwithstanding its categorical
language elsewhere in the opinion, the Court here seems to be entertaining a mixed case,
for a First Amendment claim might arise where the government does not have an
“adequate justification” for its disciplinary action.

But having raised the possibility that the Court did entertain mixed cases, let me
offer language by the majority that seems to go the other way:

Employees who make public statements outside the course of performing their
official duties retain some possibility of First Amendment protection because that
is the kind of activity engaged in by citizens who do not work for the government.
The same goes for writing a letter to a local newspaper or discussing politics with
a co-worker. When a public employee speaks pursuant to employment
responsibilities, however, there is no relevant analogue to speech by citizens who
are not government employees.”

Does that mean that speaking “pursuant to employment responsibilities” forecloses
speaking in the same breath as a citizen? As Justice Souter notes, “would anyone deny
that a prosecutor like Richard Ceballos may claim the interest of any citizen in speaking
out against a rogue law enforcement officer, simply because his job requires him to

: ) 2524 .
express a judgment about the officer’s performance?””" Perhaps the most that can be said
on this fundamental but crucial point is that we have not seen the last of this litigation.

Turning to another matter, Justice Souter would adjudicate this and other such
cases as follows under a Pickering balancing scheme:

...the extent of the government’s legitimate authority over subjects of speech
required by a public job can be recognized in advance by setting in effecta
minimum heft for comments with any claim to outweigh it. Thus, the risks to the
government are great enough for us to hold from the outset that an employee
commenting on subjects in the course of duties should not prevail on balance
unless he speaks on a matter of unusual importance and satisfies high standards of
responsibility in the way he does it. The examples [ have already given indicate

2 id, at 1961.

2 1d. at 1958,

2 1d. at 1961. (emphasis added)
2 1d. at 1965-1966.
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the eligible subject matter, and it is fair to say that only comment on official
dishonesty, deliberately unconstitutional action, other serious wrongdoing, or
threats to health and safety can weigh out in an employee’s favor.”

Although that standard does establish a presumption on the side of the government
employer, Justice Breyer responds that it not only “fails to give sufficient weight to the
serious managerial and administrative concerns that the majority describes,” but it also
screens out very little, for there are “far too many issues of public concern, even if
defined as ‘matters of unusual importance.”””

Yet another problem with the Souter standard, however, is that it is an unbridled
invitation to the judiciary to make subjective policy and value judgments. In fact, the
standard reads rather like something a legislature might use in crafting whistleblower
legislation. By contrast, the majority’s standard—statements made “pursuant to official
duties”-—seems more objective. Yet Justice Souter writes that “the majority’s position
comes with no guarantee against factbound litigation over whether a public employee’s
statements were made ‘pursuant to official duties.”’

‘What then are we to make of this? In his special concurrence below, Judge
Q’Scannlain began his opinion by noting that “for much of this Nation’s history, our
courts generally accepted then-Judge Holmes’s immoderately narrow view of the First
Amendment rights of public employees: ‘[A constable] may have a constitutional right to
talk politics, but he has no constitutional right to be a policeman.’”** The implication of
Holmes’s observation is that government, as employer, may dictate the terms of
employment. Justice Kennedy stated the modern view at the outset of his opinion: “a
State cannot condition public employment on a basis that infringes the employee’s
constitutionally protected interest in freedom of expression,”29 That seems right. But if
the balance to be struck between free speech and government power is sometimes
difficult to discern in the case of ordinary citizens, it is far more so in the case of
government employees, who invariably wear two hats. And the speech rights of CIA
agents are surely far different than those of professors at state universities.

The thrust of the majority in Ceballos seems to be to reduce the role of the courts
in drawing these difficult lines. It is doubtful that the Court drew the line correctly, but
neither does it seem that the dissents got it right. When the constitutional material they
have at hand is too sparse, courts tend to make policy judgments, on one hand, or leave
things as they are, on the other hand. This is a place for legislation to flesh out the
relationship between the needs of the people and the rights of government employees,
consistent with the idea that citizens do not give up all or their rights when they enter
government service.

 1d, at 1967.

® 1d. at 1975,

7 Id. at 1968. .

28 Ceballos v. Garcetti, 361 F.3d 1168, 1185 {2004) (O’ Scannlain, J., concurring) (quoting McAuliffe v.
Mayor of New Bedford, 155 Mass. 216, 220 (Mass. 1892)).

¥ Ceballos, supranote 1, at 1955,
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Chairman Tom Davis. Mr. Kohn, you're fairly unequivocal, and
you believe that the Ceballos decision was wrongly decided. But
just playing devil’s advocate for a minute, if the court had gone the
other way, wouldn’t it have given employees the ability to chal-
lenge any and all decisions by their superiors without repercus-
sions? What are the limits?

Mr. KoHN. Absolutely not. Essentially the law that the Garcetti
case reversed was the law followed by almost all courts for almost
30 years, and it is a very simple standard: Is the speech of a mat-
ter of public concern? Pure workplace grievances have no constitu-
tional protection, and if it was speech of a matter of public concern,
it could be rated high public concern, low public concern.

To the second part of the test, which was a balancing test, the
interest in the speech versus the interest in efficiency of govern-
ment. And that was the test applied in courts pretty much uni-
formly, with a couple of outliners, for 30 years. It worked pretty
well. So it wasn’t some type of free speech right for employees on
anything; it had to be a matter of public concern.

Chairman Tom Davis. OK. We have a lot of discussions here on
policy issues, where you come out. And every employee who has a
grievance, who has gotten their 2 cents in at the table but didn’t
get their way, could go out front and that would be very inefficient,
wouldn’t it?

Mr. KoHN. It would. But there is a second part of the test.

Chairman ToMm DAvIS. I mean, obviously waste, fraud and abuse
would be unfettered, in terms of their ability to expose those
things.

Mr. KoHN. But there was a second part, and the courts dealt
with this. The first issue is was the speech even protected. But
even if it was, you could still fire any employee, if you would have
fired an employee who hadn’t engaged in that same type of speech
for the same thing. There was no immunity here. So if an employee
was incompetent, if an employee showed up late, even if the em-
ployee’s speech was outrageous in the sense that he pulled out a
bull horn in the middle of the workplace, they could be fired. So
there was no insurance policy here. They could discipline employ-
ees, and they had legitimate controls over what was a matter of
public concern.

What occurs here is that employees’ rights are cutoff at the start.
They could be the best employee in the office, and, simply for writ-
ing a memo exposing a serious issue of misconduct that the super-
visor wanted to keep hidden, they're fired. And under this decision
they’re out.

Chairman ToMm DAvis. Even if they keep it in house?

Mr. KOHN. Absolutely. If they keep it in house, they are totally
out. If they didn’t write that memo to their supervisor, stabbed the
supervisor in the back, went running to the press and called a
press conference, they’re protected.

Chairman Tom DAvis. And that’s a bad decision, if that’s where
it comes down.

Mr. Pilon, do you agree with that?

Mr. PILON. Well, he said quite a bit so.

Chairman ToMm DAvis. I mean, just talking about it depends—ob-
viously if you write a memorandum to your employer, this is some-
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thing that comes across your desk, you feel it is—something is
wrong—and you write that memorandum to your employee, you
keep it in house; what is the problem?

Mr. PiLoN. I don’t know that the court has given us an answer
to that, frankly, and that’s part of the problem. I would respond,
however, to this idea of a matter of public concern, which I assume
you are talking about the Pickering standard before that.

The problem there is it still is a difficult line to draw. I mean
go from waste, fraud, and abuse on the one hand to a simple em-
ployee grievance on the other hand. The employee grievance could
itself be a matter of public concern if indeed the resolution of it
serves as a precedent for future employee grievance resolutions.
And so it is very hard to know whether something is going to be
of a matter of public concern or not.

Again, there just are not bright lines here, and we are far better
off trying to, it seems to me, address these statutorily, and prob-
ably with different statutes pertaining, to say the CIA employee on
the one hand versus someone at HHS on the other hand. Because
they are very different venues.

Chairman ToM DAvis. Well, even the public concern issue, which
is—I guess could be litigated through time—how do you balance
the State’s interest in promoting workplace efficiency? That’s a line
that seems very difficult to draw.

Let me ask you this, Mr. Pilon. It seems the key issue is this no-
tion of “pursuant to their job description” that the court used in
Ceballos. Do you think this is now what will be litigated, and how
do you think this will come out?

Mr. PiLON. Yes, it will. And Justice Souter brought out the point
that now we are going to see litigation over this fact-bound issue
of whatever it is. Moreover, there is the speculation that he put for-
ward in the opinion that we will now take the PD’s position de-
scription and expand the duties under it and so that everything be-
comes a matter of activities pursuant to your official duties.

Chairman Tom DAvis. But I think you both make the point, this
begs the statutory solution.

Mr. PiLoN. Absolutely.

Chairman Tom Davis. OK. Mr. Waxman.

Mr. WAXMAN. Thank you, Mr. Chairman. I want to thank both
of you for your testimony. Congress and the American people rely
on whistleblowers to disclose unlawful activities, waste and abuse,
and this committee has learned that instead of being rewarded for
this patriotism, government workers face the loss of jobs, liveli-
hood, and reputations. That’s what we are trying to deal with, how
we can encourage people to come forward without facing sanctions
for doing it. And now more than ever, we need whistleblowers to
do what we want them to do, to come forward and expose problems
within the government.

The Federal courts seem to be steadily eating away at the whis-
tleblower protections. As a practical matter, the Ceballos decision
leaves whistleblowers with no recourse against harassment, job
loss, and other retaliation.

Do you, Mr. Kohn, think that this will have a chilling effect on
government employees? Are they going to be fearful as a result of
this decision?
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Mr. KOHN. There is absolutely no doubt that decision has already
had a chilling effect given the type of communications my office has
seen. It clearly will. But I'll tell you where the chilling effect—
when it will really come in is when you have a workplace and
someone actually gets fired or demoted, legally. To understand
Ceballos, watch the—we have seen this in other areas of the law
in which Congress amended the statutes to protect the internal
whistleblowers, like the Atomic Energy Act, where one court said
oh, you can’t go internal. Once you fire someone, you will have such
a chilling effect. And if you look at the examples of the three whis-
tleblowers I gave coming in here, what was discovered in the inves-
tigations of each of their cases is that those offices had major prob-
lems. Those offices had a motive for trying to silence the internal
whistleblower. And it will be precisely the dysfunctional or the cor-
rupt office that will benefit from this decision; whereas, if you have
an office that’s honest and open but those employees are afraid to
fully communicate, the honest office will be penalized. The chilling
effect will have terrible consequences, both for honest workplaces
and benefiting dishonest workplaces.

Mr. WAXMAN. Do you think we need a statutory change? Have
you had a chance to review the proposals that have come out of
this committee with regard to whistleblower protection?

Mr. KoHN. I have. And I salute the efforts to reform the Whistle-
blower Protection Act.

That amendment being proposed would partially overturn
Ceballos under that law. But it doesn’t fully do it and it doesn’t
cover the vast majority of employees who have lost their rights,
which is all State and local and Federal employees not covered
under WPA.

Also we have used the first amendment very effectively for all
Federal employees. And those rights cannot be restored by the
WPA amendment. We have proposed a very simple law. It essen-
tially takes a definition of protected activity that’s very established,
partially from the Sarbanes-Oxley Act and partially from the gen-
eral laws. It gives a procedural remedy that’s realistic, the precise
procedural remedy that this Congress gave to employees of the
NRC and the Department of Energy this term, and it defines em-
ployees consistent with Title 7. If you can file a claim for race, sex,
or age discrimination, let your employee file a claim for whistle-
blower protection.

Those three simple steps would cover and protect this loophole
in 99 percent or more of every American workplace across the
country.

Mr. WAaxXMAN. Mr. Pilon, do you—you think we needed statutory
changes as well? What would you recommend we do in terms of the
statute?

Mr. PILON. One of the things it seems to me that you need to ad-
dress at the outset, is where did the presumptions lie and who has
the burden of proof. You look at Justice Souter in dissent, and he
offered one proposal; but it is pretty heavily on the government
side, interestingly. He spoke of the government’s legitimate author-
ity, and that before an employee could overcome it, he would have
to have a complaint that had a certain minimum heft—his words.
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I don’t know what that language translates out to in any given sit-
uation.

Again, so many of these issues are so difficult to deal with, be-
cause, as the majority said, they are so fact-dependent. You can lay
out some general principles, but once you get beyond that, you are
dealing with facts, situations, which vary enormously. And if the
court cannot address these because the first amendment is simply
too sparse to do it, it may be that Congress is going to be limited
as well, because there is so much you can write in the way of stat-
utes that are going to address every agency running from the CIA
on the one hand to an ordinary nonintelligence-related office on the
other hand.

Mr. WAXMAN. Thank you.

Chairman Tom DAvis. Thank you. Mr. Dent, any questions?

Mr. DENT. Thank you. Mr. Chairman.

To both panelists, at what point did Mr. Ceballos’ activities qual-
ify as part of his job description? When he answered the phone call
from the defense counsel or when he went to the site during work-
ing hours? Can you give me some insights, sir?

Mr. PiLoN. Well, I'll start with that. It seems to me that all that
he was doing was part of his job description. And it was with—all
of it was with matters of public interest.

If anything, this was as clear a mixed case as you could find. I
mean, we don’t want sheriffs issuing false affidavits in order to ob-
tain a warrant, assuming the facts are as they are reported in the
case. We have to assume that because it was up on summary judg-
ment motion.

So I think everything that he was involved in was related to his
job description.

Mr. KoHN. And yes, Mr. Dent, I think your question actually ex-
poses one of the gravest deficiencies in the decision, which is what
will occur now is endless, useless litigation on what is in or out of
a position description and that I mean—and that’s going to be car-
ried on for years in summary judgment motion litigation. The Su-
preme Court found that his writing that memo exposing potential
perjury, a misrepresentation in sworn testimony, was part of his
duties and he lost protection for his memorandum.

But what is going to happen now is employees will look at their
position description, employers will look, and it’s going to go on and
on.

Mr. DENT. I guess as a followup then, how could Mr. Ceballos
have done the same type of followup investigation, made the same
recommendation, without having it fall within his job description?

Mr. KoHN. And it is, again, kind of the absurdity of the decision.
Had he not written his memo, but had he written a press release
and issued it to the Los Angeles Times, he would have been pro-
tected under the first amendment.

When employers would want employees to be encouraged to do
that without working things out, it makes no sense. But in reality,
since most whistleblowers, 99 percent, try to work things out
through the chain of command, most won’t issue a press release at
the first drop of an issue. It is going to have—that’s the devastat-
ing impact of the decision. But the illogical side of it is why encour-
age employees to write press releases?
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Mr. PiLoON. I don’t see the opinion that way. I don’t see it as say-
ing if he had gone with a press release, he would have been pro-
tected under the first amendment. I still think that he would have
been subject to internal discipline if he had taken perhaps even
more discipline.

Mr. DENT. Thank you, Mr. Chairman. I yield back.

Chairman ToMm DAvis. Thank you very much.

Ms. Watson.

Ms. WATSON. My question to Mr. Kohn: Should Mr. Ceballos
have quit first and then gone to the press?

Mr. KoHN. Absolutely not. That would reverse employment law
back 100 years.

Ms. WATSON. No. My question goes to whether he would have
been covered by whistleblower protections?

Mr. KouN. If he had quit?

Ms. WATSON. Yeah.

Mr. KoHN. If he had quit, the whistleblower protections would be
irrelevant because he quit his job. He won’t get it back.

Ms. WATSON. Well, what I am going to is that, as an employee
doing what he had the authority to do, he made a recommendation,
and apparently he was punished for doing his job. What would
bring him under the protections as an employee? And the only
thing I can figure out from what the two of you have said is he
would have to become a citizen.

Mr. KoHN. He could keep his job, but he would have to blow the
whistle publicly. In fact, the Supreme Court remanded the case be-
cause he also testified in court and the court testimony could be
protected under the first amendment. He also spoke, I believe, like
at a Bar Association meeting. That public speech could be pro-
tected. So there is actually going to be a remand to see whether
he actually went outside of his chain of command and whether that
was protected.

The problem with the decision, if you look at the statistics, about
85 percent of whistleblowers never go beyond the chain of com-
mand, and there they will be the ones who will lose their cases.
Some do go outside the chain of command, and they still will be
protected.

Ms. WATSON. Well, my great interest here is protecting people
who are responsible, and from what I can gather by just a cursory
review of what we have here, is that he was doing his job. As a
public concern, they are getting ready to prosecute somebody based
on the wrong methods of—and maybe false, I don’t know—but how
could we correct that? And you said you had something that——

Mr. KonN. It is very simple language that was put into Sar-
banes-Oxley. It actually comes from the Atomic Energy Act. It has
been applied to some Federal employees already, and it says a “re-
port to a supervisor or a person with the authority to correct the
problem.” That’s it. It is as simple as that.

Ms. WATSON. Then that person would be protected.

Mr. KoHN. That’s right. If the employee reports it to their super-
visor or——

Ms. WATSON. Once they took that step.

Mr. KoHN. Then they are protected. And that exists in the law,
and that’s actually the judicial interpretation that’s given to most
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whistleblower laws—Federal—until this decision, and it has
worked.

Ms. WATSON. OK. Thank you.

Chairman ToMm DAvis. Thank you. Ms. Norton.

Ms. NORTON. Thank you very much, Mr. Chairman.

You know, it takes a whole lot of nerve to use the colloquial. To
stand up and disagree with agency policy. I am very concerned
about this confusing inside/outside distinction. It seems to me
that—and let me ask you first this question—that the court didn’t
have much choice under prior first amendment decisions which is
allegiant on the citizen’s right to speak out. That part of the deci-
sion that it seems to me didn’t—I don’t think the court would,
without striking down a whole bunch of prior authority, could have
said otherwise. But I am very confused by trying to envision an ex-
ample of an employee who might speak out as a citizen but could
not speak as—but would not be protected as an employee. I would
like both of you to offer me an example of such an employee.

Mr. KoHN. Well, we don’t need to go further than Mr. Ceballos.

Ms. NORTON. I am left in total confusion by that one. So I guess
I am asking for a law school hypothetical.

Mr. KoHN. What it means is this—and this is now the law under
this case. You are an engineer working in NASA. Better yet, you
work in a security department in a police agency. Now, there is a
case on this with a public employee that was not overturned. The
President of the United States is shot. That employee says, “Well,
maybe a better shot next time.” Words like that. You know, maybe
we should—it is a good way to get rid of the President.

The Supreme Court found that employee’s speech protected be-
cause it was a matter of public concern about the President.

Same employee is reviewing a security analysis of the safety of
the President of the United States of America and finds a defi-
ciency that might be embarrassing to their boss but puts the Presi-
dent’s life at risk. Reports the deficiency to the boss. That employee
can now be fired for that act.

The decision is hard to understand because it makes no common
sense. The very first court to look at this whole distinction back in
the 1970’s said the only way to adjudicate whistleblowers on inter-
nal/external is just use common sense. This decision does not make
use of common sense and therefore it is very hard to understand.

Ms. NORTON. Yes.

Mr. PiLoN. I was just going to add that I fully agree that this
decision drew the line in a place that is curious, to put it chari-
tably. But that doesn’t mean that we know where to draw the line.

Let me flip it around just a little bit. You all have staff. And you
know that there is a problem sometimes with disagreements with
staff. And how much do you want your staff to be at liberty to
speak freely—within the office or outside of the office—on policy
differences you may have. There is a point at which managerial
control of the message is important. And it’s not easy to find how
to draw that line in such a way that you are able to keep control
of your operation, just as a manager in the government would have
to, and yet allow

Ms. NORTON. Mr. Pilon, you said that you indicated in your re-
sponse to one of my colleagues, I think in your previous response,




67

you just said in response to my colleague here that he would have
been disciplined either way. Now, assuming in good faith he be-
lieved that this was—this evidence was faulty, you know, the facts
of the case, what are we suggesting that he should do if he would
be disciplined either way?

Mr. PiLoN. In this particular case?

Ms. NORTON. Yeah.

Mr. PiLON. As I said, this particular case was wrongfully decided.

Ms. NORTON. This is not the criminal justice system and it’s very
disconcerting. Perhaps I am identifying too much with this lawyer.
What does he do if he got—conducts his own investigation, writes
a memo. I mean, it is, you know, you have to—whenever you see
somebody who’s done something wrong, then you think, well, he
should have done something right, if he had only done so.

Mr. PiLON. Mr. Ceballas will be here on the next panel so you
can ask him directly.

Ms. NORTON. I will ask no more questions. I will say this: that
I don’t see how one can avoid—we talk about, like I said in my
opening statement, waste, fraud and abuse—I don’t see how we can
continue to disparage leaks. It does seem to me that disconcern
about leaks to the New York Times, the investigations that are
now going on on all of these leaks, if you are in one of these agen-
cies with the confusion that we have been having, been able to un-
ravel so far, you do have an alternative. You need to leak it to the
press and don’t tell anybody.

Now, imagine what that means if we are talking about somebody
in the CIA or the FBI or the Homeland Security. So if ever there
is any reason to try to come to grips with this problem, it is not,
in my judgment, wrong for a waste, for an abuse; it is the security
of the United States and the safety of the American people.

Thank you, Mr. Chairman.

Chairman Tom DAvis. Thank you very much. Mr. Shays.

Mr. SHAYS. Thank you, gentlemen, for being here.

I happen to believe, as I said when I started, that when you give
an administration more power, you need to have protections. You
need to have strong congressional oversight. We here can’t function
like a Parliament. We need to function like a separate branch of
government. No. 1.

No. 2, I believe that the Civil Liberties Board, recommended by
the 9/11 Commission as it’s related to the intelligence part of our
government, needed to be established which would set up a sepa-
rate board with certain power, couldn’t be replaced by the Presi-
dent, Senate confirms employees in each of our 16 classified agen-
cies, our intelligence agencies.

And the third is strong whistleblower protection. I'm going to
react to my limited knowledge of what I heard and read in testi-
mony, and I want you to react to that.

I believe it is incumbent on the Congress of the United States to
have a whistleblower protection that works in the nonintelligence
side of the equation and works on the intelligence side of the equa-
tion. My view would be not necessarily that the court ruled incor-
rectly here, because I believe that when you work for a govern-
ment, when you work for a business, you have certain obligations
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to the government, to the business. So you can’t just say I have
freedom of speech; I can say any damn thing I want.

What I then conclude is that if Mr. Ceballos did not think he had
protection under the whistleblower statutes, that the whistleblower
statutes are what is at fault, not a court decision that said he
coulaln’t use his first amendment rights. That’s kind of where my
mind is.

And can’t this problem simply be solved by just making sure we
have a whistleblower statute that works? So I would ask each of
you that question.

Mr. PiLoN. Well, this is one of the questions that the chairman
raised in his opening remarks that you will undoubtedly want to
put to Mr. Ceballos, namely, why is it that he went the route of
the first amendment rather than through a statute, and it may be
that there are good legal reasons for that. I don’t know what they
are.

Mr. SHAYS. But intuitively, do you believe that we should have
a process where someone can speak out?

Mr. PILON. Absolutely. It is all part of good government. I mean,
you put your finger right on it. On the one hand, you have to have
agencies like the FBI and the CIA talking to each other so you
don’t have September 11th again. And you have to have discipline
within those agencies and this means allowing for the free ex-
change of ideas so that were problems to arise, they will be vetted.

Mr. KOHN. There absolutely must be a statutory fix. Period. The
nature and scope of that fix can be debated, but each time a court
in the past has issued this type of decision, there was an imme-
diate legislative process.

Mr. SHAYS. That’s not really directly answering my question, be-
cause the implication of your answer is that a statutory fix that
gives him his first amendment rights, and that’s not what I am
saying.

I am saying, doesn’t this really send the message to us that we
need to correct—first off, do you think he—let me ask you in par-
ticular, Mr. Kohn. Do you think he had the ability to be protected
under whistleblower protections, not first amendment protections?
And second, if he didn’t, is this the issue, then, that we needed—
we need to have a better whistleblower statute?

Mr. KoHN. The statute at issue in the case, 41983, is a very good
statute. It affords a lot of protection. That’s why people use it.

Mr. SHAYS. You are talking about the whistleblower statute.

Mr. KoHN. This is the Federal law that gave employees the right
to have their constitutional rights protected. It is a little complex.
There was actually a statute underneath the Ceballos decision, and
they just interpret it in that way.

The core question is when I say “a statutory fix,” that doesn’t
necessarily mean to restore your constitutional rights. It is a statu-
tory fix to protect your whistleblower speech efficiency and effec-
tively period. I don’t think—I have a lot of disagreements with the
Supreme Court decision, but I don’t think it serves anyone’s pur-
pose now to re-debate it. We should look at what you need to have
a good working whistleblower law, if it’s consistent or inconsistent.

Mr. SHAYS. We have two laws. We have one in the nonintel-
ligence, one in the intelligence.
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Mr. KoHN. That are being proposed.

Mr. SHAYS. That we have. And the one in the intelligence is not
worded properly.

Chairman ToMm DAvis. Mr. Cummings.

Mr. CuMMINGS. Where is the dividing line, according to the
court, between the citizen acting and the employee acting? What
divides it? Because it seems to me that you can have a situation
where one may start out as an employee and end up as a citizen.

Are you following what I am saying? In other words, in the dis-
sent, Justice—one of the justices said something about it. There is
some speech that a supervisor would not even want to get out be-
cause maybe the supervisor is involved in the process. Now, you
know, some fraudulent action or something that may jeopardize the
focus that government is supposed to be serving. So you have this
person who starts off, I guess he’s an employee. He’s talking to the
supervisor. The supervisor does not act. He keeps going up. It
keeps going up. Next thing he knows, like you said a moment ago,
he’s got to go to the newspaper.

At what point, first of all, is there any consideration under this
case for the person who has to go through that process? In other
words, say for example, in a hospital where this worker knows that
people are getting faulty HIV AIDS results and he tells the super-
visor and the supervisor just doesn’t do anything. He keeps going
up. Next thing you know, you see—or he has to go to a newspaper.
What happens? I mean where is the dividing line.

Mr. KOHN. Absolutely. And it is part of the counterintuitive part
of the decision. Thirty years ago the Supreme Court decided Picker-
ing, which is still good law. In Pickering, a teacher wrote a letter
to the newspaper about budgetary issues in the school that related
to his classroom. That was found to be protected free speech. He
could not be fired. That is still good law. So going to the press is
still protected activity.

Now you have another Supreme Court decision called Givhan,
and in that case an employee complained to a supervisor but it
wasn’t a complaint about anything to do with their particular job.
That’s still good law.

So if you don’t complain about anything you are dealing with at
work, or you go to the press, you are still protected. Who isn’t? It
is that worker who in the course of their employment finds the
problem and reports it reasonably through their chain of command.

And the reason that is such a problem for whistleblower protec-
tion, that’s what 80 to 90 percent of all whistleblowers do. So once
you take this very reasonable commonsense protection away, the
net result will be most whistleblowers will lose their case. But it
is so counterintuitive that it is illogical, and I want to say that it
is new.

When President Reagan and his administration confronted this
issue when it first came up in the courts, they were—the Solicitor,
his Solicitor was on our side on this, Secretary of Labor was on our
side. Secretary of Labor Brock, President Reagan’s Secretary,
here’s what he said on this very issue: Employees who have the
courtesy to take their concerns first to their employers to allow
their employers a chance to correct the violations need as much
protection as those employees who first go outside the system.
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That was common sense. It must be restored by statute.

Mr. CuMMINGS. One of the things that’s so chilling about all of
this is when we see the more recent attacks on say for example,
the New York Times by the President and others because they pro-
vide information to the public. You know, it is when you combine
this, what we are talking about here with that, the question is
where do we end up? Will we end up in a situation where, say for
example, the whistleblower, when they cannot get results for pos-
sibly, again, the AIDS test in my district, faulty AIDS test, and
then goes to the papers, and if there is some chilling—some kind
of clamping down on the newspapers, media, saying you can’t re-
port s;)—and-so and so-and-so, where does all of that end? Where do
we go?

Mr. PiLoN. Could I comment on that, because the Swift program,
which you are alluding to, raises the problem that is buried here
that we haven’t brought out yet; namely, what if there are policy
differences between staff and management? The leak in this case
apparently came from someone who didn’t agree with the policy.
And shouldn’t management have some authority to address that
problem?

Mr. CUMMINGS. But it is a question—and then just this one quick
thing—but when you have a situation where management is basi-
cally clamping down because management may be a part of the
problem, that’s what I am getting to. So that’s a whole different
case.

Mr. PiLON. That’s a different case.

Mr. KoHN. You have, again, I think hit the nail on the head. It
is kind of a catch 22. If you can’t complain to your supervisor—or
if you do, you lose your protection. You want to go to the press, you
have a first amendment right. But if the information you give to
the press was classified proprietary Privacy Act violation, you can
be investigated for that and fired for improperly leaking. So essen-
tially the net result is confusion and opening valid whistleblowers
to retaliation.

Mr. CumMMINGS. Thank you very much, Mr. Chairman.

Chairman Tom Davis. Thank you very much. I want to thank
this panel.

What we’ll do is take a 3-minute break.

[Recess.]

Chairman Tom Davis. We will now recognize our second panel.
Thank you for staying with us. Mr. Richard Ceballos is the deputy
district attorney for Los Angeles County District Attorney’s Office;
Mr. William Bransford, general counsel, Senior Executive Associa-
tion; Ms. Mimi Dash, council president of Fairfax Education Asso-
ciation—retired; Lisa Soronen, staff attorney, National School
Boards Association; and Miss Barbara Atkin, who is deputy general
counsel in Natural Treasury Employees Union.

Mr. Bergstrom, are you testifying? OK. Mr. Richard Bergstrom,
the counsel for Morrison & Foerster; and Mr. Joseph Goldberg, rep-
resenting the American Federation of Government Employees.

Thank you very much for being here. It is our policy, as you
know, that we swear you in before you testify. So if you will raise
raise your right hands.

[Witnesses sworn.]
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Chairman ToMm Davis. Mr. Ceballos, you started this whole
thing. We are going to start with you. And I think you know we
try to stay within our 5 minutes. Your entire statement is in the
record. So thank you very much.

STATEMENTS OF RICHARD CEBALLOS, DEPUTY DISTRICT AT-
TORNEY, LOS ANGELES COUNTY DISTRICT ATTORNEY’S OF-
FICE; WILLIAM BRANSFORD, GENERAL COUNSEL, SENIOR
EXECUTIVES ASSOCIATION; MIMI DASH, COUNCIL PRESI-
DENT, FAIRFAX EDUCATION ASSOCIATION, RETIRED; LISA
SORONEN, STAFF ATTORNEY, NATIONAL SCHOOL BOARDS
ASSOCIATION; BARBARA ATKIN, DEPUTY GENERAL COUN-
SEL, NATIONAL TREASURY EMPLOYEES UNION; RICHARD
BERGSTROM, COUNSEL, MORRISON & FOERSTER; AND JO-
SEPH GOLDBERG, AMERICAN FEDERATION OF GOVERN-
MENT EMPLOYEES

STATEMENT OF RICHARD CEBALLOS

Mr. CEBALLOS. Good afternoon, Mr. Chairman, members of the
committee. Thank you for inviting me to speak today.

Simply because I passed through the doors of my government
employer to serve the public does not mean that I should be
stripped of my rights as a citizen. Unfortunately, under the recent
Supreme Court decision, I think this is what has happened. And
while I was on the losing end of the Supreme Court decision, I
wasn’t the only one that lost. Millions of other Federal, State and
local government employees also lost.

They lost their right to protection against retaliation for report-
ing instances of misconduct, fraud, corruption, and abuse that they
witnessed within the course and scope of their employment. But
they also lost their right to perform their jobs as citizens. We have
a genuine interest in ensuring that their government operates com-
petently, efficiently, and within the law.

In my case, I suffered acts of retaliation simply because I was
doing my job. As a deputy district attorney in Los Angeles, I was
empowered to prosecute individuals who are charged with crimes.
I am often called upon to seek the imprisonment of persons
charged with those crimes. Because of this power, I am constitu-
ti(ilnally obligated to abide by certain rules of law, evidence, and
ethics.

My job is not to win every case or to secure a conviction in every
case. My job is to do justice. My job requires that only legally ob-
tained evidence be used in the prosecution.

In the case before the Supreme Court, I discovered that several
deputy sheriffs had fabricated evidence, evidence which formed the
basis for probable cause for the issuance of a search warrant. After
I conducted my investigation, confirmed my investigation with sev-
eral colleagues in my office and conferring with my supervisors, I
prepared a memorandum recommending that the case against the
defendants be dismissed because of this constitutional rights viola-
tion.

I was further motivated by the then-developing LAPD rampant
corruption scandal in which several rogue LAPD officers were ac-
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cused of planting evidence, falsifying police reports, testifying false-
ly in court, and, in one case, shooting an unarmed man in the back.

However, unfortunately, my supervisors at the behest of the
sheriff’s department, who were concerned of a civil lawsuit being
filed against them by the defendants, demanded the case proceed
and be prosecuted despite my protests. It was shortly thereafter
that I began to suffer acts of retaliation by my employer, from
change in job assignments, to change in job location, to the loss of
a promotion.

And now according to the Supreme Court, government employers
are no longer constitutionally prohibited by the first amendment’s
prohibition against punishing their employees for speaking out on
matters of public concern as long as the disclosure was made pur-
suant to their job duties.

The first amendment protection will only be afforded if the em-
ployee goes outside and holds essentially a press conference on the
front steps of a government building. This is a predicament that is
as perverse as it is illogical.

But government employees’ action will have another option, an
option that I'm fearful that most will now take, and that is the op-
tion to keep quiet, to look the other way, to feign ignorance of the
corruption, the waste, the fraud that they witnessed. And if this oc-
curs, it is not only the employee that loses, it is the public that will
lose.

The public will lose their right to know what their government
is doing. The public will lose their right to know what their govern-
ment officials, their elected officials, are doing; whether their tax-
payer money is being spent wisely and appropriately or whether it
is being wasted; whether their government officials are engaged in
corruption or fraud.

This Supreme Court ruling fosters, even encourages, an atmos-
phere of secrecy in the halls of government, which runs counter to
our Nation’s open form of government. It protects the corrupt, it
protects the lazy, it protects the incompetent. It does not protect—
and, to a certain extent, punishing the honest, the hardworking,
the diligent government employees.

Mr. Chairman, members of the committee, I urge you to take a
leadership role to amend the Whistleblower Protection Act to in-
clude protections for employees who disclose instances of abuse,
corruption, and misconduct that they witnessed within the course
and scope of their job duties.

Your actions in this matter will set forth an example, a positive
example for States and other local governments to take similar ac-
tions.

I thank you for the opportunity to speak with you today, and I
would be happy to answer your questions.

Chairman ToMm DAvis. Thank you very much.

[The prepared statement of Mr. Ceballos follows:]
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STATEMENT OF RICHARD CEBALLOS
BEFORE THE COMMITTEE ON GOVERNMENT REFORM
U.S. HOUSE OF REPRESENTATIVES
JUNE 29, 2006

Good morning, Mr. Chairman and Members of the Committee. Thank you for inviting me to
speak today.

Simply because I pass through the doors of my government employer, to serve the people of my
county and my state, does not mean that I should be stripped of my rights as a citizen.

Unfortunately, that is exactly what has occurred to me with the recent decision of the Supreme
Court of the United States in Garcetti v. Ceballos, No. 04-473 (S. Ct. May 30, 2006).

And while 1 was the one on the losing end of the Court’s decision, I was not the only one who
lost. Millions of other federal, state, and local government employees across this country also
lost. They lost not only their right to protection against retaliation for disclosing instances of
corruption, fraud, waste, and mismanagement that they observe in the course and scope of their
employment. They also lost their rights to perform their jobs as citizens, who have a genuine
interest in ensuring that their government agencies operate competently, fairly, and within the
law.

In my case, I was subjected to adverse employment actions simply for doing my job.

As a deputy district attorney in Los Angeles, empowered to prosecute individuals who have been
arrested and charged with criminal offenses, my job often times involves being a part of a
process that deprives people of their freedom and sending them to jail or prison for a long time.
Because of this power, I am constitutionally obligated to abide by specific rules of law, evidence,
and ethics not demanded of other professions. My job is not simply to win a case or to secure a
conviction. My job is to seek justice. My profession requires me to make sure that only legally
obtained evidence is used to convict a person.

In the particular case before the Supreme Court, [ discovered that several deputy sheriffs had
fabricated evidence—evidence claimed to establish the “probable cause” necessary for the
issuance of a search warrant. My discovery was confirmed by several of my colleagues in the
district attorney’s office. After conferring with them as well as my supervisors, I prepared a
memorandum recommending that the case against these defendants be dismissed because of the
constitutional viclation, It should be noted that, at that time, I was a 12-year veteran of the Los
Angeles County District Attorney’s Office and had never made such a recommendation before. 1
also had a stellar record with the district attorney’s office, with repeated “outstanding”
performance evaluations by all my supervisors.

However, because the evidence was compelling that these police officers had indeed lied in order
to obtain the search warrant, I felt that I was obligated—by the law, legal ethics rules, and by
1
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morality—to make such a recommendation.

I was further motivated to take action by the then-developing “LAPD Rampart Corruption
Scandal,” in which several rogue Los Angeles police officers were accused of fabricating arrest
reports, planting evidence, committing perjury in court, and, in one instance, shooting an
unarmed man in the back and paralyzing him. Prior to this time, there was longstanding
institutional pressure within the district attorney’s office to refrain from questioning the veracity
of police officers.

Following orders, I prepared a memorandum, documenting my investigation, legal analysis,
opinions, and recommendations. This memorandum was channeled to my supervisors through
the regular chain of command in accordance with office policies.

Initially, my memorandum and recommendations were met with approval by my supervisors. In
fact, one of my supervisors even ordered the release of one of the defendants from custody
pending final resolution of the case. A copy of my memorandum was forwarded to the Los
Angeles County Sheriff’s Department, which employed the police officers involved in this case.
Shortly thereafter, the Sheriff’s Department requested a meeting with me and my supervisors.

At this meeting, Sheriff’s Department officials essentially branded me as a traitor, accusing me
of “acting like a defense attorney or public defender.” These officials demanded that my
supervisors remove me from any further handling of the criminal case, and that the district
attorney’s office continue its prosecution of the defendants. The Sheriff’s Department officials
also noted that if the criminal case was dismissed as I had recommended, their agency would be
subject to possible civil action by the defendants. Not wanting to risk alienating the Sheriff’s
Department, my supervisors agreed to the Sheriff’s Department’s demands and continued
prosecuting the criminal case against the defendants.

My supervisors’ change of heart in deciding to prosecute was made firm notwithstanding my
protests that they were essentially engaging in prosecutorial misconduct for continuing to
prosecute this case at the behest of the Sheriff’s Department.

Soon thereafter, I begin to suffer several acts of adverse employment actions, ranging from a
demotion or change in job assignment to a transfer in job locations, and, finally, to the loss of a
promotion that | had earned.

Now, according to the Supreme Court, government employers are no longer constrained by the
First Amendment’s prohibition against punishing their employees for speaking out on matters of
public concern. Government employers are essentially free to retaliate against an employee for
reporting instances of corruption, fraud, waste, or mismanagement, as long as the disclosure was
made pursuant to that employee’s job duties. First Amendment protection will be afforded, if at
all, only if the employee *“goes public,” such as by holding a public press conference, rather than
through the employer’s ordinary channels of communication, such as my use of the
memorandum that I wrote to my superiors in the course of my job duties.
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This ruling creates a predicament for government employees who in the future witness
corruption, fraud, waste, or mismanagement in the workplace: either disclose their observations
internally by following proper procedure and run the risk that their reports will be met by hostile
and unsympathetic supervisors in which case they will not be protected by the First Amendment,
or, alternatively, hold a press conference on the front steps of the government building and
publicly embarrass government officials to assure themselves First Amendment protection.
Being placed in this predicament is as illogical as it is bizarre.

Actually, employees will have another choice, one that public employees are more likely to
follow than the two options above: Keep quiet and say nothing, Most employees will simply
look the other way and feign ignorance of corruption, waste, frand, or mismanagement that they
witness in their workplace.

And, if this occurs, not only public employees will have lost. More importantly, the public will
have lost. The people will have lost their right to know what is happening in their own
government; their right to know what their elected and non-elected public officials are doing in
government; their right to know if their taxpayer money is being spent properly or being wasted;
and their right to know if their public officials are engaged in corrupt or fraudulent conduct.

This Supreme Court ruling fosters, even encourages, an atmosphere of secrecy in the halls of
government that runs counter to our nation’s open form of governance. It protects the corrupt,
the lazy, and the incompetent and punishes the honest, the hardworking, and the diligent. And
because it takes away protection for employees who speak as part of their job duties, and leaves
that protection in place for other public employees, the Court’s ruling means that only relative
“know-nothings” will speak out, while those most likely to genuinely know about serious
mismanagement or corruption—because they confront misconduct within the scope of their job
duties—will keep quiet. It’s hard to imagine a more perverse outcome.

Mr Chairman and Members of the Committee, I urge you to take a leadership role to amend the
Whistleblower Protection Act (“WPA™) of 1989, 5 U.S.C. 1213 et seq. Part I1. B. of Justice
David Souter’s dissenting opinion in my case explains, without dispute from the Court majority,
the WPA’s many shortcomings. Foremost among them is the need to protect public employees
who disclose instances of corruption, fraud, waste, or mismanagement where the disclosure is
made in the course their job duties, which is currently unprotected by the WPA. See Huffman v.
Office of Personnel Management, 263 F.3d 1341 (Fed. Cir. 2001). Your positive actions could
also impel state and local governments to improve their whistleblower protections as well.

Thank you again for the opportunity to appear today. I stand ready to help the Committee in any
way that I can, and I would be glad to answer any questions that you may have.

NB: The views and opinions expressed in my statement are made in my capacity as a citizen. They do not
necessarily reflect the views and opinions of the Los Angeles County District Attorney’s Office.
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Chairman ToMm Davis. Mr. Bransford.

STATEMENT OF WILLIAM BRANSFORD

Mr. BRANSFORD. Mr. Chairman, members of the committee, I ap-
preciate the opportunity to testify here this afternoon concerning
how current whistleblower protections may have been
impacted

Chairman Tom DAvis. I think you need

Mr. BRANSFORD [continuing]. May have been impacted by the re-
cent Supreme Court decision. I serve as senior counsel for the pro-
fessional association that represents Career Senior Executive Serv-
ice members and other senior-level Federal officials. SEA is pleased
to offer the perspective of the career senior manager regarding
whistleblower reform and first amendment protection for Federal
employees. The Supreme Court’s decision is an invitation to con-
sider change and helps all of us focus on important issues.

Members of the Career SES are uniquely situated because they
need strong tools to manage their employees, but they also need
protection when they observe and disclose wrongdoing. They them-
selves can be whistleblowers. But at the same time they need to
manage others who claim to have blown the whistle. Hence, from
our perspective, the challenge in any reform is to strike a balance
where Federal employees are encouraged to report wrongdoing and
are assured protection from reprisal, yet at the same time ensures
that Federal work force managers have what they need.

The classic nightmare whistleblower scenario for managers oc-
curs when a difficult or vexing employee who seeks whistleblower
status becomes so entrenched in his or her position that the em-
ployee refuses, in an often subtle and sophisticated manner, to
carry out the direction of the supervision, thus effectively sabotag-
ing the project that the whistleblower dislikes. Occasionally, an
otherwise problem employee uses whistleblower laws in an attempt
to become immune from reasonable supervision redirection. This
too ties a supervisor’s hands.

On the other hand, we agree that current interpretations of the
Federal Whistleblower Protection Act do not adequately defend
Federal employees because of interpretations that do not protect
whistleblowers when they make disclosures to the supervision, the
alleged wrongdoer, when they are just doing their job. This is the
same issue that’s presented in Garcetti v. Ceballos and, quite
frankly, it’s been the rule under Whistleblowers Law One that I
have dealt with as a practicing attorney. And under current law if
Mr. Ceballos had been a Federal employee, he would not have been
protected for his whistleblowing activity or—and, as the Supreme
Court found, he was not protected by the first amendment.

Last week, the Senate passed the defense authorization bill
which included S. 494, a whistleblower reform statute that is very
similar in many respects to H.R. 1317 passed by the—referred out
of this committee.

Both of those statutes make significant reforms because they will
allow any disclosure to be protected, even when made in the course
of an employee’s duties. We support that law. We have a couple of
concerns about it. But it does three important things that we think
helps strike the balance. In addition to expanding the definition of
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a disclosure, it also imposes a test that the disclosure has to be rea-
sonably objective. It also says that it excludes policy disputes. And
finally, it gives a manager who’s accused of reprisal the opportunity
to show that the personnel action would have occurred anyway.

We think that those three additions provide balance, and we
would support S. 494 and also H.R. 1317 in that respect.

We do have a concern about both H.R. 1317 and S. 494 because
they seem to change the process. S. 494 would allow appeals to
multiple circuit courts of appeals, which we think would add confu-
sion to an already complex law. H.R. 1317 would create a new
right. We think we ought to try this new change in the law and
see if the current system of the Special Counsel Merit Protection
Board would work better to protect whistleblower rights.

We think—we would recommend and hope that this Supreme
Court decision, which invites State legislatures and the Congress
to enact whistleblower reform, would in fact encourage the consid-
eration of these whistleblower laws, and perhaps the conference
gomlrlnittee and the defense authorization bill would be the place to

o that.

With that, I thank you very much for the opportunity to testify
this afternoon. I look forward to your questions.

Chairman ToMm DAvis. Thank you very much.

[The prepared statement of Mr. Bransford follows:]
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The Senior Executives Association (SEA) would like to thank Chairman Davis, Ranking
Member Waxman and the members of the Committee on Government Reform for the
opportunity to testify before you on current and proposed laws protecting whistieblowers from
retaliation, particularly as current protections have been impacted by the Supreme Court's recent
decision denying First Amendment constitutional protection to public employees who, in the
context of their day-to-day job duties, make disclosures that are in the public interest.

The Senior Executives Association represents the interests of career federal executives in
the Senior Executive Service (SES), and those in Senior Level (SL), Scientific and Professional
(ST), and equivalent positions. SEA is pleased to offer the perspective of the career Senior
Executive regarding whistleblower reform and First Amendment protection for federal
employees.

Over the last decade, whistleblower protection for federal employees has eroded because
court decisions have limited the impact of the Whistleblower Protection Act. The Supreme
Court’s decision in Garcetti v. Ceballos further erodes those protections and provides an impetus
for Congress to act.

Career Senior Executives are uniquely situated because they need strong tools to manage
their employees, but also need protection when they observe and disclose wrongdoing. They
themselves can be whistleblowers, but at the same time they need to manage others who claim to
have blown the whistle. Hence, from our perspective, the challenge in any whistleblower reform
is to strike a balance where federal employees are encouraged to report wrongdoing and are
assured of protection from reprisal, yet at the same time to ensure that federal workforce
managers have the needed tools to manage effectively.

The classic nightmare whistleblower scenario for managers occurs when a difficult or
vexing “whistleblower” employee becomes so entrenched in his or her position that the
employee refuses, in an often subtle and sophisticated manner, to carry out the direction of the
supervisor, thus effectively sabotaging a project that the whistleblower dislikes. Occasionally,
an otherwise problem employee uses whistleblower status to become immune from reasonable
supervisory direction. This, too, ties a supervisor’s hands.

Reassignment of a vexing and uncooperative employee or efforts to improve poor
performance could be considered a violation of the Whistleblower Protection Act (WPA) if the
employee makes disclosures asserting some wrongdoing, without regard to whether the
employee’s allegations are true or accurate. Due to erroneous or incomplete perceptions about
the WPA, a whistleblower often is allowed to poison a workplace environment so that over time
it becomes increasingly dysfunctional. Even more challenging for a manager is the need to
continue to manage the whistleblower who remains in the workplace and who must be evaluated
and subjected to workforce rules like all other employees. Unpleasant but necessary management
decisions may constitute an additional basis for the whistleblower to claim reprisal.
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On the other hand, current interpretations of the Whistleblower Protection Act fail to
adequately defend federal employees because these interpretations do not recognize that
whistleblowing activity sometimes occurs in the form of disclosures made directly to the person
violating the law or engaging in the wrongdoing. Whistleblowing also occurs when the
employee is just doing his or her job, the precise issue before the Supreme Court in Garcetti v,
Ceballos. Under current law, neither disclosure is protected under the WPA.

The Supreme Court’s decision is remarkably similar to interpretations of the
Whistleblower Protection Act that have been applicable to federal employees for many years as
result of earlier decisions by the United States Court of Appeal for the Federal Circuit. The
Supreme Court has held that a disclosure that is just part of a public employee’s job is not
protected under the First Amendment. This failure to protect the messenger of unwanted news is
a major flaw that should be fixed. SEA supports this change. After all, senior managers and
executives are often perceived as being whistleblowers themselves, and they need assurances of
nonreprisal when higher level managers are told that a particular action is illegal.

The Supreme Court has sent a message to Congress and state legislatures that protection
of public employees who disclose wrongdoing is a policy question to be settled by lawmakers.
SEA believes that much of the reform that is needed is contained in S. 494, which just last week
was included by the Senate as a part of this year's Defense Authorization Bill. Whether S. 494
become law, and in what form, will be resolved in conference.

SEA is generally supportive of S. 494 and applauds the Senate’s work in finding a
solution to this continuing problem. However, we are very concerned with the provision in the
bill that allows appeals of Merit Systems Protection Board decisions in whistleblower cases to
multiple Circuit Courts of Appeals, rather than to the Court of Appeals for the Federal Circuit as
is the current practice. Laws concerning whistleblower reprisal are already too complicated, and
it is sometimes difficult for a federal manager to distinguish between whistleblowers and
problem employees. Differing interpretations by different courts of appeals will add to this
complexity. The result will be inaccurate and mistaken perceptions about employee job
protections which will serve as a deterrent to managers attempting to deal effectively with
problem employees.

S. 494 includes a provision not present in the current Whistleblower Protection Act
specifically stating that disclosures related to a policy decision are not protected disclosures.
The report accompanying S. 494 notes SEA's support of this provision, and states that it provides
an tmportant tool to managers so that an employee's mere disagreement with a policy cannot
serve as a basis for whistleblower protection.

SEA believes this is an important provision. While a whistleblower is still appropriately
protected under S. 494's policy provision if the whistleblower makes a specific disclosure of
wrongdoing, if enacted it will allow a fact finder to determine whether a federal employee is
disclosing actual wrongdoing as opposed to simply engaging in obdurate, vexing behavior
related to important policy questions, disguised as whistleblowing.

2
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The most important feature of the S. 494 is the expansion of the definition of a disclosure
to include “any” disclosures. The Court of Appeals for the Federal Circuit has interpreted
current law as not protecting disclosures: made only to a wrongdoer, such as an offending
supervisor; made in connection with job duties, reiterating previously known information; or
information released only to other coworkers. This is designed to change this precedent.

SEA agrees with this important change to the Whistleblower Protection Act. The
government must protect an employee who is vigorously disclosing a supervisor's wrongdoing
only to that supervisor in the hope that the supervisor wili correct the behavior. Failure to do so
will encourage employees to expand their “sounding of the alarm.” For example, employees
who do not receive this protection have often felt it necessary to disclose wrongdoing to the
media to recetve protection.

Employees who disclose wrongdoing as part of their jobs also need whistleblower
protection. While career, nonprobationary employees are protected because they cannot be fired
or demoted for just doing their jobs, whistleblower reprisal can often occur quite efficiently with
far less serious disciplinary actions like details and reassignments. Also, probationary and
temporary employees need protection for disclosing unpleasant news as part of their jobs.

Current whistleblower law allows a manager to avoid a finding of reprisal by showing
that a disciplinary action would have occurred anyway despite the presence of whistleblowing
activity by an employee. This provision seems to work reasonably well in allowing managers to
fulfill their function of managing the federal workforce. The Senate bill contains a provision
clarifying a manager’s ability to avoid a finding of reprisal by showing that a personnel action
would have happened anyway. In addition, the provision discussed above about not protecting
policy disclosures seems to us to be a sufficient check on any excesses that might occur as a
result of the expansion of protection to encompass “any” disclosure as required in the Senate bill.

In the House, Congressman Platts’ work on H.R. 1317, which has been referred out of
this Committee, has similar provisions to the Senate bill. However, it does not have S. 494’s
provision about policy disclosures not being protected. Also, it does call for review of
whistleblower decisions only in the Court of Appeals for the Federal Circuit, as recommended by
SEA, but it then creates a new right to seek review in federal court if the Office of Special
Counsel or the Merit Systems Protection Board does not act timely. SEA opposes any expansion
of the procedure under the Whistleblower Protection Act as envisioned by HR. 1317. MSPB
appeals of whistleblower cases now occur in a timely fashion and work reasonably well. A need
to bypass the MSPB has not presented itself or been supported by convincing evidence.

In summary, we support some change to the current whistleblower protection laws as
they pertain to federal employees. The Supreme Court’s recent decision is an invitation to make
this change. We believe the Senate’s S. 494 provides at least a partial model for this reform.
SEA recommends that H.R.1317 be amended to incorporate the features of S. 494, except the
provision for a five-year experiment to allow appeals to Circuit Courts of Appeals in addition to
the Federal Circuit. We bejieve this will be a sufficient change to protect whistleblowers and to
allow managers the ability to manage effectively.

3
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On behalf of SEA, I thank the Committee for the opportunity to testify on this important
topic. We hope to continue to work with your staffs to ensure employees receive strong and
appropriate protections when reporting wrongdoing, while ensuring managers are not held
powerless during endless legal battles.
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Chairman Tom DAvis. Ms. Dash. Thank you for being with us.

STATEMENT OF MIMI DASH

Ms. DAsH. Good afternoon, Chairman Davis and members of the
committee.

I come before you today as a retired educator of 30 years, and
also my experiences as an advocate for students and teachers
through the local association affiliated with the National Education
Association, having served in all of those leadership positions.

I am pleased to have the opportunity today to address the com-
mittee on the importance of employees having the right to speak
frleely on issues that they consider of great importance in the work-
place.

I would like to give you some examples of areas of concern for
educators that I've been aware of and let you know that these are
the gray areas that we find a few stumbling blocks.

First and most important is the area of possible child abuse. I'll
use the classroom teachers as an example, but there are other edu-
cational employees who are exposed to the same kind of conditions.
As a teacher, if I were to suspect the possibility of child abuse, I
would report my suspicions to the principal. It would be up to the
principal to contact Child Protective Services. If for some reason
the principal did not make the contact, what would my options be
at that point? If I were to contact Child Protective Services directly,
that could be considered insubordination. If I were to adhere to the
policy of the county level, I would be risking the safety of the child.

As an advocate for children, I would find it impossible to ignore
the safety of the child. As a citizen, it is my right, and, in my opin-
ion, my duty to protect the child. As a teacher, I can’t imagine it
}ls any less my right or my duty, and yet there appears to be a con-

ict.

I cannot stress for you the severity of this dilemma. Most teach-
ers would be torn by this situation. Teachers follow rules, and it’s
very difficult for them to go outside of the rules that are set. I can-
not know what choices others would make, but my choice would be
clear. By advocating for the children for whom I dedicated my life,
I could have risked my career. I continued to work in the school
as a substitute and on special projects. I meet with educators
through the FEA in monthly meetings.

Another issue that I'm hearing complaints about, with limited ac-
tion or no action by the school system, is something that we are
hearing about nationally; and that is the sick schools. We have
many schools in which teachers are chronically ill. Some of those
illnesses are quite serious.

I serve on a committee hearing appeals for those denied short-
term disability insurance. In one of those cases, an employee could
have simply been allowed to transfer to a different location as rec-
ommended by her doctor. The school system refused and insisted
she could return to work at the same location. Every time she re-
turned to work, she became sick and had to go out on leave again,
thus negating the terms of the insurance policy.

Many educators have asked for help, and within the system they
get what is called a clean bill of health for their schools, although
the illnesses continue. If teachers are getting sick, what about the
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long-term and lasting effects on the less highly developed bodies of
the children? Going public on this issue could adversely affect the
teachers speaking out about the situation, but isn’t it not only their
right, but also their duty? The expenses that would be incurred by
the school system to correct those problems would be enormous and
most school systems are ignoring it.

These are only two examples, but there are probably many oth-
ers. There could be bus safety issues, equipment issues, training
issues and more. All of these adversely affect the safety of the edu-
cator and the children.

Thank you for your time and attention to this matter and I hope
that it can be resolved favorably.

Chairman ToMm DAvis. Thank you very much.

[The prepared statement of Ms. Dash follows:]
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Good moming, Chairman Davis and members of the Committee on Government Reform. Iam
Mimi Dash, retired elementary teacher in Fairfax County Public Schools. I am also the former
President of the Fairfax Education Association (FEA) and a former member of the Board of
Directors of the Virginia Education Association (VEA) and the National Education Association
(NEA). I currently serve on the Fairfax Education Board of Directors as the President of the

Fairfax Education Association of Retired Educators,

I am very pleased to have the opportunity to address the committee on the importance of
employees having the ability to speak freely on issues of great importance within the workplace.
[ would like to give you some examples of areas of concern for educators that I have been aware
of over my thirty years as a classroom teacher. First and most important is the area of possible
child abuse. I'will use the classroom teacher as the example, but there are other employees in the

education system that might have the same concerns.

As a teacher, if I were to suspect the possibility of child abuse, I would report my suspicions to
the principal. It would be up to principal to contact Child Protective Services. If, for some
reason, the principal did not make the contact, what would my options be at that point? If I were
to contact Child Protective Services directly, that could be considered insubordination. If I were
to make the choice to adhere to the county pelicy, I could be risking the safety of the child. As
an advocate for children, I would find it impossible to ignore the safety of the child. As a citizen
it is my right, and in my opinion my duty, to protect the child. As a teacher [ can’t imagine it is

any less my right or my duty, and yet, there appears to be a conflict.
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I cannot stress the severity of this dilemma. Most teachers would be tomn by this situation. 1
cannot know what choice others would make, but my choice would be clear. By advocating for

the children for whom I dedicated my life, I could have risked my career.

I continue to work in the schools as a substitute and on special projects. 1 meet with educators
through FEA at monthly meetings. Another issue I am hearing complaints about with limited or
no action by the school system is the idea of “sick” schools. We are hearing examples of this in
the news more frequently. We have many schools in which teachers are chronically ill. Some of
these illnesses are quite serious. I serve on a committee hearing appeals for those denied short-
term disability insurance. In one of those cases, an employee could have simply been allowed to
transfer to a different location as recommended by her doctor. The school system refused and
insisted she could return to work at the same location. Every time she returned to work, she
became sick and had to go out on leave again, thus negating the terms of the insurance policy.
Many educators have asked for help and get a “clean bill of health” for their schools aithough the
illnesses continue. If teachers are getting sick, what about the long lasting effects on the less
highly developed bodies of the children. Going public on this issue could adversely affect the

teachers speaking out about the situation, but isn’t it not only their right but also their duty?
These are only two examples but there are probably many others. There could be bus safety
issues, equipment issues, training issues and more. Please consider all the many safety issues

that face our educators and our children.

Thank you for your time and attention to this issue.
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Chairman ToM DAvIs. Ms. Soronen.

STATEMENT OF LISA SORONEN

Ms. SORONEN. Good afternoon, Chairman Davis and committee
members.

My name is Lisa Soronen and I am a staff attorney for the Na-
tional School Boards Association. NSBA represents the Nation’s
95,000 school board members serving on 14,500 school boards who
are responsible for educating 48.5 million public school children
and who employ 6 million people.

I am pleased to testify about the implications of Garcetti v.
Ceballos and request that our written statement be submitted for
the record.

Chairman Tom Davis. Without objection.

Ms. SORONEN. NSBA filed a brief in Garcetti v. Ceballos because
the Ninth Circuit ruling would have hampered a school district’s
ability to implement curriculum and would have increased
meritless litigation. I would like to offer three lenses to view the
implications of this decision: one, the problems that would have re-
sulted if the Supreme Court upheld the Ninth Circuit; two, the
many other protections available to school employees that limit ar-
bitrary employment actions; and three, the common sense realities
for public schools.

Looking through the first lens, if the court had upheld the Ninth
Circuit it would have made all public employees speech made at
work on any topic of public concern into a potential constitutional
issue. Under these circumstances, local school boards could ulti-
mately lose control of their curriculum as teachers discuss issues
of public concern that have little or no relevance to the curriculum,
or adopt a perspective contrary to the one of parents and commu-
nities acting for their school boards that have been chosen.

A different holding would also make it easy for a poorly perform-
ing public employee who is facing an adverse employment action
depart to speech on a matter of public concern or manufacture such
speech in order to claim that speech is the real reason for the ad-
verse employment action.

Virtually all employees at some point in their employment dis-
cuss matters of concern at work, particularly teachers whose job it
is to speak. For this reason, if the court had ruled differently, al-
most every employee facing discipline or termination would at least
have a potential first amendment claim. Significantly, constitu-
tional claims give rise to different remedies, including attorneys
fees. These remedies may increase the incentives to raise the
stakes in employment disputes.

NSBA'’s concerns are not theoretical. For example, in a case cur-
rently on appeal to the Seventh Circuit, an elementary school
teacher expressed her personal opinions about the war in Iraq in
a classroom discussion. After parents complained, the principal
sent a memo asking teachers not to express their personal views
on foreign policy in class. Starting well before this incident, numer-
ous parents had complained about the teacher’s unfair treatment
of students and her poor classroom management skills because of
these performance problems. Her contract was not renewed. She
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brought a first amendment suit claiming that the district termi-
nated her because of her statements about the Iraq war.

At the other end of the political spectrum,teachers in Michigan
had threatened litigation over their supposed first amendment
rights to teach intelligent design. Had the Supreme Court ruled dif-
ferently in Ceballos, teachers in cases like these, regardless of their
job performance, could express whatever views they had on any
topic of public concern in the classroom, and may be able to raise
first amendment obstacles to school district decisions.

Although Ceballos has been portrayed almost solely as a whistle-
blower case, it should be clear that the Ninth Circuit ruling might
have protected all speech on any matter of public concern made at
work, including teacher classroom speech.

Moreover, what the employee may perceive to be whistleblowing,
the employer may perceive as the employee trying to substitute his
or her judgment for the employer’s judgment. Policies and imple-
mentation studies are just that, a matter of judgment, not matters
of right versus wrong or legal versus illegal. The court’s decision
recognizes that sometimes public employees are just acting like
other employers trying to get the job done. Had the Supreme Court
ruled differently, more routine disagreements between employers
and employees could have become constitutional matters.

Let us look to the second lens. School employees have well-estab-
lished job security protections, including broad first amendment
protections. Generally, all school employees are protected against
arbitrary disciplinary actions by State statute, principles of due
process collective bargaining agreements in most States, and, in
the case of teachers, tenure loss. With all of these protections,
school boards would be hard pressed to terminate a teacher who
complains to the administration about a matter of public concern
related to the teacher’s official job duties. Public employees may
still be protected by the first amendment for speech made at work
that relates to their job as long as the speech does not relate to
their official job duties.

For example, in 1979 the Supreme Court held in the Gibbons’
case that a teacher who informed the school principal that she
thought the district employment policies and practices were ra-
cially discriminatory could be protected by the first amendment,
even though her speech was made at work, even though it related
to her job. Moreover, public employees who have complained about
their employer and want first amendment protection can use public
forums such as a local newspaper for addressing their concerns.

And that takes me to the third lens of viewing Ceballos, some
common sense realities for school systems. Regardless of whether
employees bring first amendment complaints, the practical reality
is that public employers, particularly school districts, are not likely
to summarily fire employees for bringing a valid concern to the em-
ployer’s attention. Public employers exist to serve the citizens of
this country and want to treat employees fairly. School boards have
every incentive not to spend their scarce resources arbitrarily pun-
ishing school employees who speak out rather than on educating
children. This is especially true where public outcry is likely. It is
even more true in a genuine whistleblower scenario.
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In sum, if the choice is between creating a culture that encour-
ages employees to raise issues about school district operations in-
ternally or in creating a culture where employees don’t come for-
ward at all or, instead, air issues publicly, clearly the incentives
are for public employees to make sure employees feel free and, in
fzict, feel obligated to discuss their concerns frankly with their em-
ployer.

School boards can do this without the first amendment. For all
of these reasons, NSBA supports the outcome of Ceballos in defin-
ing tfhe application of this case. Thank you for this opportunity to
testify.

Chairman Tom Davis. Thank you very much.

[The prepared statement of Ms. Soronen follows:]
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Introduction

The National School Boards Association (NSBA) is a federation of state and school
boards associations that represents the nation’s nearly 14,500 local school boards, School
boards are typically elected (about 97%) and govern their local school systems through
the exercise of such functions as setting education and personnel policy for the operation
of the school district, determining budget priorities, establishing local standards and
providing oversight--while holding themselves accountable to the electorate for how
these activities are carried out.

Why did NSBA enter Garcetti v. Ceballos?

NSBA filed an amicus brief in Garcetti v. Ceballos, No. 04-473 (U.S. May 30, 2006) for
a number of reasons. First, school boards across the country are the largest of the state
and local public employers in the United States and therefore have an interest in all labor
and employment decisions affecting public employers at the Supreme Court level.
Second, when NSBA surveyed an e-mail group of NSBA’s Council of School Attorneys
about whether NSBA should participate in Garcetti v. Ceballos, we received a large and
enthusiastic response from the membership expressing concern about the frequency of
litigation over public employee free speech cases in public schools and the detrimental
impact of the Ninth Circuit’s ruling in this case. Finally, NSBA believed that the Ninth
Circuit’s ruling in Garcetti v. Ceballos was unfavorable to school districts because it
could hamper a district’s ability to implement a school district’s curriculum and could
increase meritless litigation.

According to U.S. Supreme Court jurisprudence, public employees’ speech is protected
by the First Amendment if it passes a two prong test: does the speech (1) address a matter
of public concern and (2) does the employee’s interest in expressing himself or herself
outweigh the government’s interest in “promoting workplace efficiency and avoiding a
workplace disruption?” In Connick v. Myers, 461 U.S. 138 (1982), the U.S. Supreme
Court held that speech “as a citizen upon matters of public concern” is protected by the
First Amendment while speech “as an employee upon matters only of personal interest”
is not, An unanswered question following Connick v. Myers was whether an employee
can “act as a citizen” when speaking at work on a matter of public concern. In Gareettiv.
Ceballos, a public employee spoke on a matter of public concern at work about a job-
related matter. The Ninth Circuit held that Mr. Ceballos’ speech passed the first prong of
the above test merely because his speech was on a matter of public concern, regardless of
whether he was acting “as a citizen” when speaking. In other words, under the Ninth
Circuit’s ruling, the possibility of a First Amendment claim arises every time a public
employee speaks on a matter of public concern at work.

NSBA was concerned about the Ninth Circuit’s holding for two primary reasons. First, if
a public school teacher spoke in a classroom about any subject of public concern, his or
her speech would be protected by the First Amendment regardless of whether the speech
was aligned with or even selevant to the district’s curriculum. Second, more public
employees who were disciplined or terminated for poor performance would bring First
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Amendment claims stating they were really terminated for speaking on a matter of public
concern.

Because the media coverage about Garcetti v. Ceballos portrayed this case negatively, as
limiting employee’s whistleblower protections, NSBA became concerned that this case
was being perceived too narrowly and inaccurately. Had the U.S. Supreme Court
affirmed the Ninth Circuit’s decision, a far broader category of speech than speech an
employee perceives to be whistleblowing may have been protected by the First
Amendment. Moreover, following Garcetti v. Ceballos, public employees continue to
have broad First Amendment protections related to speech on a matter of public concern
— including speech made at work related to an employee’s job. Finally, numerous legal
and practical realities make it unlikely that school districts will summarily terminate
school district employees for speaking at work about matters of public concern related to
the employee’s official job duties, even if such statements are not protected by the First
Amendment.

Classroom speech

The Ninth Circuit holding, which failed to consider whether a public employee was
speaking as a citizen when discussing a subject of public concern, basically protected all
public employee speech made at work on any topic of public concern, subject to the
balancing test articulated in the second prong of the test described above. This holding is
particularly problematic for the public schools because teachers are paid primarily to
speak in front of a young, impressionable audience and topics of public concern can
come up in the public school classrooms on a daily basis. If all speech at a public school
on a topic of pubic concern is automatically protected by the First Amendment, school
boards could lose control of the curriculum as teachers discuss issues of public concern
that have little or no relevance to the curriculum mandated by the school board. Or
perhaps worse, under the Ninth Circuit’s ruling, teachers could discuss issues of public
concern relevant to the curriculum from a perspective with which the school district
disagrees, and be protected by the First Amendment.

For example, a health teacher assigned to teach sex education might object to a school
district’s abstinence-only approach. The school’s choice of this curriculum is
undoubtedly a subject of public concern. Under the Ninth Circuit’s ruling, if the teacher
expressed opposition to the abstinence-only policy to students in class and then
proceeded to teach about how to use contraceptives, the teacher could assert First
Amendment protection if the district disciplined him or her for failing to follow the
district’s chosen curriculum, While it is likely that the speech in this example would not
be constitutionally protected under prong two of the test described above, why should
even the possibility of a First Amendment claim arise when teachers, employed to
instruct students on the curriculum selected by the school board, fail to do s0?

At stake for school boards in Garcetti v. Ceballos was the ability of school boards to
ensure that students receive the education that they need to be prepared to fully
participate in society and the workplace, rather than the education one particular teacher
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believes students should be receiving. In a larger sense, what was at stake was the ability
of a school board to act as a democracy. The quintessential duty of an elected school
board is to decide what will be taught in the local public school. Under the Ninth
Circuit’s ruling in Garcetti v. Ceballos, practically speaking, as long as a teacher is
discussing a matter of public concern in the classroom, he or she may get to be the
ultimate decision-maker of the school’s curriculum, which ultimately undermines the
authority of the democratically elected school board.

It is important to understand that NSBA’s concerns in Garcetti v. Ceballos are not
theoretical. For example, in Mayer v. Monroe County Community School Corporation,
No. 04-1695 (S.D. Ind. Mar. 10, 2006), Ms. Mayer, a teacher, expressed her personal
opinions about the war in Iraq in a classroom discussion. After the parents of one student
complained, the principal sent a memo asking teachers “not to promote any particular
view on foreign policy related to the situation in Iraq.” Over the course of the school
year, 12 parents complained about the teacher’s conduct basically stating that she took a
“my way or the highway” approach, she unfairly targeted students she deemed difficult,
and she had poor classroom management skills. Eleven of the 12 parents asked that their
child be transferred from Ms. Mayer’s classroom, yet only one couple complained about
Ms. Mayer’s speech about the Iraq war. The district did not renew Ms. Mayer’s teaching
contract because of these performance problems. In spite of this, Ms. Mayer sued
claiming the district terminated her because she made statements about the Iraq war
which were protected by the First Amendment.

The U.S. District Court for the Southern District of Indiana decided this case before the
U.S. Supreme Court decided Garcetti v. Ceballos. The Mayer court did not follow the
Ninth Circuit’s approach in Garcetti v. Ceballos. Rather, it held that Ms. Mayer was
acting as an employee when she was instructing students, rather than a citizen, and
therefore her speech was not protected despite the fact that the Iraq war is a matter of
public concern. NSBA believes the U.S. District Court reached the right result in its
well-reasoned opinion. If the U.S. Supreme Court had adopted the Ninth Circuit’s
approach in Garcetti v. Ceballos, Ms. Mayer’s speech may have been protected by the
First Amendment. Such a decision would have basically allowed Ms. Mayer, and any
other public school teacher, to express whatever views he or she has on any topic of
public concern in public school classrooms. Despite the U.S. Supreme Court’s ruling in
Garcetti v. Ceballos, Mayer has been appealed to the U.S. Court of Appeals for the
Seventh Circuit.

Endless litigation of First Amendment claims

The Ninth Circuit’s holding, which may have protected all public employee speech on
any topic of public concern made at the workplace, would have made it easy for any
public employee facing an adverse employment action to claim that he or she was being
terminated, disciplined, etc. because he or she spoke on a matter of public concern.
Stated another way, under the Ninth Circuit’s holding every statement of public concern
made at work is a possible defense to an adverse employment action.
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Virtually all employees at some point in the course of their employment discuss a matter
of public concern at work. This is particularly true of teachers who are paid to speak and
who in the course of teaching students critical thinking skills may discuss matters of
public concern in the classroom. It is likewise true of other school district employees
such as teacher’s assistants, bus drivers, food service workers, custodian and maintenance
employees, etc. Because of this, public employees may even be able to manufacture First
Amendment claims when they see “the writing on the wall” that an adverse employment
action is likely. In short, had the U.S. Supreme Court upheld the Ninth Circuit’s ruling in
Garcetti v. Ceballos, almost every school employee facing discipline or termination
would have been able to assert a First Amendment claim that any statement made on a
subject of public concern is in fact the basis for the adverse employment action, as long
as the employee alleged a connection between the adverse action and the speech.

Again, it is important to understand that NSBA’s concerns are not theoretical that poorly
performing employees will point to speech on a matter of public concern, or will create
such speech, and claim that it is the real reason they were disciplined or terminated rather
than their poor performance. Mayer v. Monroe County Community School Corporation
is an excellent case-in-point. It strains credibility for Ms. Mayer to claim that the school
district failed to renew her contract because of her pro-peace comments about the Iraq
war when she received 12 parental complaints about how she treated students and her
poor classroom management skills, with 11 parents requesting that their child be
transferred from Ms. Mayer’s classroom. Another example of a public school teacher
who has created numerous First Amendment claims to hide behind his insubordination,
poor performance, and personal disputes with school districts is Brian Vukadinovich.'
Over the past twenty years, Mr. Vukadinovich has filed three lawsuits, against three
different school districts claiming he was terminated for speaking on matters of public
concern. He lost all three cases and petitioned two of them to the U.S. Supreme Court,
who denied certiorari.

Garcetti v. Ceballos is much more than a whistleblower case
Garecetti v. Ceballos has been portrayed as a whistleblower case: a deputy district

attorney perceives police inaccuracy, reports it to his supervisor who disagrees and takes
an adverse employment action after the deputy district attorney testifies for the defense.

! See Vukadinovich v. Bartels, 853 ¥.2d 1387 (7th Cir. 1988) (finding Mr, Vukadinovich’s statements in the
newspaper “attempting fo articulate his private dissatisfaction with his termination {from a basketball
coaching position] and the reasons given for it” was not a matter of public concern); Fukadinovich v.
Michigan City Area Sch., 978 ¥.2d 403 (7th Cir.) cert. denied, 510 U.S. 844 (1993); (finding that even if
Mr. Vukadinovich’s criticism of the school board for hiring a particular superintendent were
congtitutionally protected speech, his speech was not a factor at all in his termination; also finding that Mr.
Vukadinovich could be ordered to stay away from school after he was terminated and had no First
Amendment right to speak on matters of public concern at the school); Vukadinovich v. North Newton Sch.
Corp., 278 F.3d 693 (7th Cir.), cert. denied, 537 U.S. 876 (2002) (finding that even if Mr. Vukadinovich’s
accusations against the superintendent and school board were constitutionally protected, he could not prove
that the school board’s alleged reasons for terminating him, insubordination and neglect of duty, were
pretextual when he was asked five times to comply with a directive, and refused to comply three times and
only made half-hearted attempts to comply two times).
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NSBA wants to emphasize the fact the Ninth Circuit’s ruling would have protected
speech on any matter of public concern discussed at work, not just a matter of public
concern relating to alleged whistleblowers. NSBA'’s concerns with the Ninth Circuit’s
raling, described above, illustrate how this case has implications far beyond employees
who perceive themselves as whistleblowers when they discuss issues of public concern
with their employers that pertain to the employees’ official job duties.

Not all speech made at work of public concern is a complaint—Ms. Mayer was not
blowing the whistle on anyone when she discussed her feeling about the Iraq war or even
complaining about any matter related to the school district’s policies or practices.
Likewise, in writing an amicus brief in support of the employer in Garcetti v. Ceballos,
NSBA was not specifically seeking to deny First Amendment to protection to public
employees who bring legitimate concerns to their employers that are of public concern.
However, the U.S. Supreme Court’s “public concern™ jurisprudence does not distinguish
between statements that may be perceived as whistleblowing and the kinds of statements
public school teachers could make in the classroom. For this reason, both kinds of
speech would have been protected by the First Amendment under the Ninth Circuit’s
analysis. NSBA filed an amicus brief to address the latter concerns which did not
specifically arise in Garcetti v. Ceballos. However, as Mayer v. Monroe County
Community School Corporation illustrates, classroom speech of a public school teacher
on a matter of public concern clearly arises in other cases.

Not all employee complaints amount to whistleblowing

NSBA cautions the Committee to look critically at the notion that all employee
complaints on matters of public concern which are related to an employee’s official job
duties will necessarily be whistleblower speech. Speech that the employee may perceive
to be whistleblower speech, the employer may perceive as the employee trying to
substituting its judgment for the employer’s judgment regarding what the employer’s
policies should be or how they should be implemented.

A reasonable view of Garcetti v. Ceballos is that is exactly what happened in the case.
Mr. Ceballos believed there were inaccuracies in an affidavit used to obtain a search
warrant, and he recommended that the case be dismissed. His supetvisor disagreed and
proceeded with the prosecution. The warrant was challenged and Mr. Ceballos testified
for the defense, but the trial court rejected the challenge. In short, Mr. Ceballos and his
supervisor expressed different judgment about this case, and interestingly, the trial court
agreed with Mr. Ceballos’ supervisor’s judgment.

Many school district policies and implementation strategies are a matter of judgment—
not a matter of right versus wrong or legal versus illegal. The school board decides what
policies it will adopt and the school district administration decides how these policies will
be implemented. Just because a food service worker complains that he or she does not
believe the district is taking adequate steps to prevent food borne illness, it does not mean
the school district has not adopted adequate food safety measures or is not implementing
them properly. The food service worker’s complaints may merely reflect the fact that he
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or she believes the district should adopt his or her preferred approach. In short, under the
Ninth Circuit’s ruling, a public employee’s speech that may be nothing more than an
employee wanting to substitute his or her judgment for the employer’s, may have been
protected by the First Amendment.

‘What First Amendment rights do employees retain after Garcetti v. Ceballos?

Garcetti v. Ceballos is one of a number of U.S. Supreme Court cases discussing and
defining public employees’ First Amendment rights to speak on matters of public
concern. This case only considered one narrow aspect of a public employee’s free speech
rights—those rights when an employee is speaking at work, about work. The case does
not entirely deny public employees First Amendment rights to speak at work about job
related matters of public concern. Rather, the case limits First Amendment rights speak
on matters related to an employee’s official job duties.

While all of the implication of this case may not be perceived as fair, the majority’s
reasoning makes sense. Government employees are hired to do the government’s work
and hold trusted positions in our society. When they speak out in contravention of the
government’s policies they can impair the government’s ability to function. As the
Supreme Court opined, “Restricting speech that owes its existence to a public employee’s
professional responsibility does not infringe upon any liberties the employee might have
enjoyed as a private citizen. It simply reflects the exercise of employer control over what
the employer itself has commissioned or created.”

The following explains in more detail the extensive First Amendment protections that
employees retain following Garcetti v. Ceballos.

Protection for speech made at work

The Supreme Court explicitly stated in Garcetti v. Ceballos, “Employees in some cases
may receive First Amendment protection for expressions made at work.” To make this
point, the Court cited Givhan v. Western Line Consolidated School District, 439 U.S.
410, 414 (1979). In this case, a junior high English teacher complained to the school
principal about employment policies and practices of the school district and the school
which she was assigned to teach at, which she perceived to be racially discriminatory.
The U.S. Supreme Court held that Ms. Givhan’s speech could be protected by the First
Amendment despite the fact that it was made at work.

The factual differences between Givhan and Ceballos drive the different outcomes in the
cases and illustrate what kinds of speech made at work about a matter of public concermn
is still protected by the First Amendment. Questioning the legality of the district’s
employment practices was not part of Ms. Givhan’s official job duties and was therefore
protected speech. Advising his supervisors about how to proceed in a pending case was
part of Mr. Ceballos' official job duties and therefore was not protected. The U.S.
Supreme Court could have overruled Givhan and held that an employee can never speak
as a citizen at work. By not doing so, the Supreme Court left open numerous instances
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where employees can speak about matters of public concern at work which are about
work and still be protected by the First Amendment.

Protection for speech made concerning work

The Supreme Court also explicitly stated that “The First Amendment protects some
expressions related to the speaker’s job.” Again the Court cited Givhan. In Givhan, the
teacher was questioning the employment practices of the district and the particular school
where she worked. The topic of her complaint was clearly related to her job, but unlike
Mr. Ceballos, who was employed to perform the tasks he was speaking about, Ms.
Givhan was not employed to implement or assess the employment practices of the
district.

This aspect of the Supreme Court’s holding in this case is significant. The Court allows
employees to retain First Amendment rights to comment on and complain about all
aspects of their employer’s operations to their employer, as long as the subject of the
employee’s complaints is not part of their official job duty. While public employees may
have much to say about their particular job duties, any minimally observant employee
who has any kind of relationship with other co-workers will likely be informed about
one, if not many, subjects of public concern related to the employer’s operations that
have nothing to do with the employee’s official job duties. Ms. Givhan is a perfect
example. She was not a school board member, a school administrator, a supervisor, or a
human resources employee. Therefore, it was unlikely she was in any way involved in
the school district’s employment decisions. Nevertheless, she had opinions about the
district’s employment practices.

How broadly or narrowly lower courts view an employee’s official job duties will
determine how often employee speech is protected by the First Amendment. If lower
courts define official job duties very broadly, employee’s speech will be protected less
often. However, the Supreme Court specifically rejected “the suggestion that employers
can restrict employees’ rights by creating excessively broad job descriptions.” Implicit is
this statement is a warning to lower courts that they too cannot restrict employees’ rights
by looking at an employees’ official job duties too broadly. If lower courts follow the
Supreme Court’s language and define official job duties narrowly, the category of speech
protected by the First Amendment may cover much of employee speech about matters of
public concern made at work.

Protection for speech made outside of work

The Supreme Court reiterated the holding of Pickering v. Board of Education of
Township High School District, Will County, 391 U.S, 563 (1968), that “Employees who
make public statements outside the course of performing their official duties retain some
possibility of First Amendment protection because that is the kind of activity engaged in
by citizens who do not work for the government.” In short, public employees who have
complaints about their government employer and want to be protected by the First
Amendment can do the same thing private citizens can do if they have complaints about
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the government: public employees can use public forums such as the local newspaper for
addressing the concerns they have with the government.

What practical and legal realities make it unlikely that school districts will
summarily terminate school district employees for speaking at work about matters
of public concern related to the employee’s official job duties even if such statements
are not protected by the First Amendment?

There are numerous legal and practical realities which make it unlikely that public
employers, particularly school districts, are going to frequently fire public employees for
speaking on subjects of public concern about the employee’s official job duties
regardless of whether the employees are protected by the First Amendment or
whistleblower laws.

Legal realities

First, public school employees have broad employment protections. For example,
teachers are often protected by state statutes” and collective bargaining agreements® that
give them a right to continued employment except under extreme and narrow
circumstances, which make discipline and termination difficult. Usually, public school

? In almost all states, a combination of state statutory and case law grants tenure to teachers who have been
teaching for two or three years. See Education Commission of the States, Teacher Tenure/Continuing
Contract Laws: Update for 1998 (1998), available at http://www.ecs.org/clearinghouse/ 14/41/1441.htm;
EDWIN BRIDGES, MANAGING THE INCOMPETENT TEACHER 2 (Education Resources Information Center
1990). This property right to continuous employment, which is protected by the Fourteenth Amendment of
the Constitution, guarantees teachers significant substantive and procedural due process rights in the event
of attempted dismissal. See Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532 (1985). In terms of
substantive rights, local school districts frequently can terminate tenured teachers only under extreme and
statutorily defined conditions. See Education Commission of the States, supra; BRIDGES, supra. While
these criteria vary by state, typical grounds for dismissal include incompetence, immorality,
insubordination, and neglect of duty. See id. The procedural rights guaranteed by state statutes and case law
likewise vary among jurisdictions. Generally, however, a tenured teacher is entitled to timely and adequate
notice of the reasons for dismissal, a fair hearing with legal counsel before the school board, an opportunity
to cross-examine witnesses, and an impartial decision based solely on the evidence presented. See BRIDGES,
supra; David M. Pederson, Statutory Dismissal of School Employees, in TERMINATION OF SCHOOL
EMPLOYEES: LEGAL ISSUES AND TECHNIQUES 10-1-10-2 {National School Boards Association 1997).
Moreover, all states allow teachers to appeal the school board’s decisions to some entity—a state court, a
tenure commission, the state board of education, etc. See Education Commission of the States, supra.
Many states allow teachers to appeal to the state supreme court, meaning the case could be reviewed four or
five times. See id.

* Approximately two of three states have enacted collective bargaining statutes covering teachers and
mandating that local school boards bargain with unions over the terms and conditions of employment.
Collective bargaining agreements often establish rights and procedures applicable to disciplining and
terminating teachers, which usually exceed the rights set forth in state statutes. See Education Commission
of the States, State Collective Bargaining Policies for Teachers (June 2002), available at
http://www.ecs.org/clearinghouse/37/48/3748 htm. Typically, these rights include discipline and dismissal
for just cause only, which generally involves progressive discipline, due process requirements prior to and
during the disciplinary process, and extensive grievance and arbitration procedures that supplement or
displace statutory hearing procedures.

10
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teachers are summarily dismissed only in the most egregious cases. More often,
problematic employees go through some form of progressive discipline before being
terminated. Whether an employee’s speech constitutes “just cause” or whether it would
meet the statutory criteria for grounds for dismissal has nothing to do with whether it is
protected by the First Amendment. It seems unlikely that a decision-maker in a state
where teachers have tenure or just cause protection would rule that a district could
terminate a teacher who complained to the administration about a matter of public
concern related to the teacher’s job duties.

Second, current whistleblower legislation may also protect public employees who want to
discuss concerns they have related to their official job duties. The majority opinion in
Garcetti v. Ceballos discusses a number of whistleblower protections that may have been
available to Mr. Ceballos had he pursued them. Meanwhile Justice Souter’s dissenting
opinion, which Justices Stevens and Ginsburg joined, questions whether whistleblower
protections adequately cover public employees in all instances. If eight of America’s
greatest jurists cannot reach agreement about the ability of whistleblower statutes to
adequately protect public employees, perhaps an answer to this question is not yet
known. In time, however, the answer will become clearer as public employees bring
causes of action under whistleblower statutes, collective bargaining agreements, and
tenure laws rather than the First Amendment.

Practical realities

In most instances, public employers, and even private employers, have little incentive to
fire an employee just because the employee complains about the employer’s operations.
Public employers, including school districts, exist to serve the citizens of this country and
most public employers want to comply with the law. Public school districts in this
country are under immense scrutiny by federal, state, and local media, legislators, and
citizens to make sure children are: being educated according state and federal education
standards, adequately prepared to compete in the global economy, treated equally, and
educated in a safe environment.

Most school districts do not want to spend their scare resources punishing teachers who
speak out rather than educating children when the public reaction to such punishment will
likely be negative — regardless of whether it is permitted by the First Amendment. In
choosing whether to create a culture of either discouraging private communication with
employees regarding school district operations, or encouraging public airing of these
issues, clearly the balance is with encouraging employees to frankly discuss their
concerns with the employer. Moreover, serious teacher shortages exist in certain subject
areas and geographic regions, and at minimum, a perception exists that many teachers
could make more money working in the private sector. Few school districts could afford
to terminate an otherwise well-performing teacher who complained about a matter of
public concern related to his of her official job duties.

Taking suggestions from employees is often in the employers best interests and happens
at worksites of all kinds every day. If a public employer made a practice of firing

11
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employees who complained about something related to their official job duties, the public
employer first, might not have many employees left in a short period of time, and second,
probably would have a difficult time recruiting qualified candidates. The public
employer/ public employee relationship tends to be a long term ongoing relationship
where both parties have an incentive to be respectful of each others opinion regardless of
what the First Amendment protects or does not protect.

Conclusion
For all these reasons, NSBA supports the outcome of Garcefti v. Ceballos, and we look

forward to any future guidance the U.S. Supreme court or lower courts provide in
defining the application of this case.

12



102

STATEMENT OF BARBARA ATKIN

Ms. ATKIN. Good afternoon, Chairman Davis and all of the mem-
bers of House Reform Committee.

I am Barbara Atkin, deputy general counsel of the National
Treasury Employees Union. I thank you for the opportunity to tes-
tify concerning the wurgent need for congressional action to
strengthen Federal whistleblower protections in the wake of the
Supreme Court’s decision in Garcetti v. Ceballos.

NTE participated in that litigation as an amicus. In order to un-
derscore the vital interest that Federal employees have in freely ex-
pressing their views on matters of significant public concern and
the compelling need of the public to hear those views, NTE rep-
resents career civil servants who perform functions critical to the
public safety and homeland security or who play a key roll in the
formulation of tax policy or the regulation of the financial industry.
It is essential that these employees be protected from retaliation
when they express their candid, well-informed views on potential
threats to the public welfare.

That protection must extend to internal discussions with their
supervisors and managers, as well as to external disclosures to
Congress, and even to the media.

The Supreme Court, in Garcetti, has stripped disclosures made
in the course of an employee’s duties of any constitutional protec-
tion. This speech, however, is precisely the speech that is most vul-
nerable to suppression by political appointees pursuing their own
agenda who are often intolerant of dissent. It is also the speech
most critical to the public interest.

NTEU calls on Congress to enact reforms to the Whistleblower
Protection Act to protect this speech.

The Federal circuit has held that the Whistleblower Protection
Act does not cover disclosures by employees who are performing
their normally assigned duties in reporting waste, fraud and abuse.
In other words, a NASA safety director or engineer who spots a
safety flaw threatening an imminent space shuttle flight and who
takes the courageous step of urging his superiors to postpone the
flight until the problem is corrected, to the tune of millions of dol-
lars of added expense, cannot now be a protected whistleblower in
the eyes of the Federal Circuit because his duties involve over-
seeing the shuttle’s construction. Similarly, an FDA employee who
prepares reports to Congress now has no statutory protection if she
objects to her superior’s insistence on watering down the science or
(s:ilanting the conclusions to accommodate a politically driven agen-

a.

Whistleblower legislation cleared by the respective House and
Senate committees, H.R. 1317 and S. 494, would close that major
loophole and correct other judicially imposed limitations as well.

Last week, the Senate approved S. 494 as an amendment to the
fiscal year 2007 Defense authorization bill. NTEU strongly urges
the House to accept S. 494 in the upcoming House/Senate con-
ference on the Defense authorization bill.

The pending legislative reforms also provide some additional im-
portant protection to other speech left vulnerable by Garcetti and
by the Federal Circuit; namely, disclosures that amount to mere so-
called differences of opinion on debatable policy decisions. S. 494
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and H.R. 1317 would protect disagreements over policy decisions
that evidence a violation of law or other specific serious wrong-
doing. Unfortunately, that leaves unprotected many internal policy
disagreements over other key issues. An employee of FEMA, for ex-
ample, who insists that the agency is poorly led and organized and
who provides telling examples of misguided policies would be high-
ly vulnerable to agency censorship and retaliation unless the em-
ployee aired his views in public. Only then would he have any pro-
tectlii)n, and that would arise under the fifth amendment, not the
WPA.

The court in Garceetti acknowledged this perverse incentive to go
public in the first assistance, which no one believes is consistent
with good government management. NTEU strongly encourages
Congress to explore an option suggested by the Supreme Court in
Garecetti, the establishment of an internal forum for the expression
of dissenting opinions. NTEU has itself negotiated contractual pro-
tections for employees at the Food and Drug Administration and
the Nuclear Regulatory Commission who express their personal
opinions. Regulations and directives at those agencies also provide
the right to preserve professional disagreements on the record.
Thccl)se provisions may serve as a model for adoption government-
wide.

In conclusion, I urge Congress to keep the provisions in S. 494
in the final Defense authorization bill.

I thank you for this opportunity to address this important issue
on behalf of all of the members of NTEU, and I would be happy
to answer any questions.

[The prepared statement of Ms. Atkin follows:]
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The Natiocnal Treasury Employees Union (NTEU) thanks the
Committee for this opportunity to address the significant
adverse consequences that the Supreme Court’s recent decision
in Garcetti v. Ceballos, 126 8. Ct. 1951, 2006 U.S. LEXIS
4341, 74 U.S.L.W. 4257 (May 30, 2006), has on federal
employees and the public at large. NTEU has a long tradition
of fighting to protect the free speech rights of government
employees, both in the courts and through the legislative
process. NTEU has championed this cause both to protect the
rights of the employees it represents to speak out and express
dissent and to further the broader public interest in hearing
what employees have to say. Safeguarding the rights of
federal employees to free speech is essential to the public’s
interest in averting or uncovering fraud, waste and abuse, and
in promoting the public safety as well as the national
security.

The Supreme Court’s recent Garcetti decision has serious
implications for public employees whose conscientious pursuit
of their duties lead them to make disclosures of wrongdoing or
to express unpopular views, even when such views are expressed
internally, through the regular “chain of command.” In fact,
the perverse result of the decision in Garcetti is to
encourage employees to go public with their concerns, in order
to secure the protection of the First Amendment, rather than
to pursue their concerns internally, where the Court has held
that their speech is unprotected.

Further, as described below, the Court’s decision in
Garcetti makes more urgent the need for reforms to the
Whistleblower Protection Act (WPA), to fill the loopholes in
protection that the Garcetti decision has created. NTEU,
therefore, commends the Committee for its focus on thisgs issue.

Earlier in this Congress, the House Government Reform
Committee cleared two bills for floor action, H.R. 1317 and
H.R. 5112, that together would resolve the some of the
critical deficiencies in current federal whistleblower
statutes. These bills have not yet been scheduled for floor
action.

Last week, however, the Senate did approve, as an
amendment to the FY 2007 Defense Authorization bill, S. 494,
the Federal Employees Protection of Disclosures Act. If
enacted, S. 494 would make substantial improvements to the
protection afforded federal employees under the WPA, and
rectify the most of the damage done by the Garcetti decision.
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The Union hopes that this hearing will serve as a
catalyst for the House to accept the Senate federal
whistleblower provision in the upcoming House-Senate
conference on the Defense Authorization bill.

The Garcetti decision

In Garcetti, the Supreme Court discussed at length the
vital role that federal, state, and local employees play in
the public debate on the most important issues of the day. In
numerous prior decisions as well, the Court has recognized the
important public interest in receiving the “well-informed
views” of government employees. 8lip op. 7. Indeed, it has
acknowledged that public employees are often in the best
position to know what ails the agencies for which they work,
and their contributions can greatly inform the public debate.
Moreover, the importance of the message to the public
understanding is often directly correlated to the degree to
which the message relates to the employees’ duties. The more
an employee knows about a particular topic--in many cases
because it is the employee’s job--the more useful the
information will be to the public.

Despite this recognition of the public interest in
hearing employees’ views, well informed by expertise developed
from their professional backgrounds and on-the-job
experiences, the Court nevertheless held {(in a 5-4 decision)
that speech by public employees made pursuant to their
official government duties is not entitled to protection under
the First Amendment. The precise scope of this holding is, as
yet, unclear because the lower courts will have to address the
breadth of employees’ duties in individual cases and the
circumstances undexr which speech will be deemed “pursuant to”
those duties.

At a minimum, however, it is clear at this point that
employees who uncover and reveal wrong-doing or rigks to the
public safety and national security in the course of
performing their jobs, or who argue internally in opposition
to the “party line,” will not be able to invoke constitutional
protections should they suffer retaliation. Instead, they
will be forced to place their trust exclusively in what the
Supreme Court majority called the “good judgment” of their
government -employer, which the majority asserted would be
“receptive to constructive criticism.” Slip op. at 13. In
the event that the employer failed to be “receptive,” the
Court assumed that employees could fall back on what it
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naively termed “the powerful network of legislative
enactments--guch as whistle-blower protection laws and labor
codes.” Id. As Justice Souter outlined in his dissent,
however, and as described below, those protections are grossly
inadequate, particularly in the federal sector.

The Supreme Court’s faith in a government “receptive to
constructive criticism” is demonstrably misplaced.

It is a sad fact of history that in the federal
government, as in its local and state counterparts, there have
been many occasions in which views that contradict the
established orthodoxy have been discouraged or penalized. The
guppression of dissenting opinions is often not related to the
merits of the views expressed, but is instead driven by
motives that are inconsistent with the public interest, such
as politics, protection of bureaucratic turf, or even
corruption.

Speech in furtherance of employees’ duties--speech that
perhaps has the most potential of making an informed
contribution to the public interest--is also the speech that
is the most vulnerable to suppression. Agencies, under the
guise of supervisory review or high-level policy review, have
been known to tone down messages of potential hazards, or to
censor them entirely. Career public servants have seen their
reports amended or suppressed because they did not conform to
the general policy objectives or political imperatives of the
current peclitical appointees heading their respective agencies
or other reviewing authorities within the Administration.
Those who protest and persist in pressing their conclusions--
particularly those who feel compelled to take the dispute to
Congress or the media--are prime targets for retaliation.

Dr. David Graham, the scientist with the Food and Drug
Administration (FDA) who was directed to soften his
conclusions regarding dangerous side effects of the pain drug
Vioxx, is only one of many examples. As an associate science
director at the Office of Drug Safety at the FDA, Dr. Graham
prepared a study in which he concluded that Vioxx had
dangerous side effects. He claims that he was pressured by
superiors to soften his conclusions, and that he complied only
as much as he could to avoid compromising his “deeply held
convictions.” He was threatened and ostracized by the FDA, as
a consequence. The drug manufacturer ultimately withdrew
Vioxx from the market when an independent study confirmed Dr.
Graham’s conclusions.



108

Andrew Eller, a biologist working on Florida panther-
related issues with the U.S. Fish and Wildlife Service, was
terminated after accusing his agency of purposely relying on
flawed scientific information regarding the Florida panther’s
likelihood of survival in the face of real estate development.
The agency did so, he maintained, in order to facilitate the
granting of construction permits to influential developers.
The agency has reinstated Eller, conceding that some of his
conclusions were correct. It has been alleged that the agency
is under severe pressure from its political superiors to
accommodate campaign contributors.

John Fitzgerald, an environmental analyst with the U.S.
Agency for International Development in 2002, was resgponsible
for monitoring compliance on certain overseas development
projects. He attempted to report to Congress legal violations
and environmental mismanagement regarding questionable energy
projects in Africa, South America and Eastern Europe, but
Treasury officials removed the information from his report
before it reached Congress. His position was subsequently
eliminated.

Richard Foster, Medicare's chief actuary, was responsible
for providing cost estimates to Congress regarding several
Medicare proposals under debate. Foster estimated that the
actual cost of legislation would be 25% to 50% higher than the
administration's public estimates but was prevented from
providing his finding to Congress by the former Administrator
of the Centers for Medicare and Medicaid Services. An
investigation by the HHS Office of Inspector General concluded
that CMS failed to provide the proper information reguested by
Congress and that the Administrator had warned Foster that he
would be disciplined if he released his disfavored findings.

In short, as these few examples illustrate, those who
would report misconduct or voice opinions unpopular with
supervisors or managers face very real disincentives to
persist. Perversely, the greater the magnitude of the problem
and the cost, monetarily or politically, of correcting it, the
greater is the risk to the small voice who is urging caution.
Not all employees have the courage of Coleen Rowley, the FBI
employee who attempted to draw attention within the FBI to its
institutional failure to respond to indicators about impending
terrorist attacks. - The employee who identifies a serious
institutional lapse that may have contributed to the nation’s
vulnerability to a terrorist attack, like the employee who



109

sees a safety risk threatening an imminent space shuttle
flight or the opening of a new nuclear power plant, needs
extraordinary courage to persist, once her views are heard and
brushed aside. The loss of constitutional protection to this
dissent only increases the disincentives. If these employees
choose the safer course and remain silent, the cost to the
public could be enormous.

The Supreme Court’s faith in “powerful” whistleblower
protections is also misplaced.

Federal employees will perhaps note the painful irony in
the Supreme Court’s references to the “powerful network” of
whistleblower protections. Although some individual states
may have strong whistleblower laws, the federal Whistleblower
Protection Act is notoriously inadeguate. Indeed, as
interpreted by the U.S8. Court of Appeals for the Federal
Circuit (which holds a monopoly on deciding cases under the
WPA), the WPA leaves open precisely the same loopholes that
now exist under the First Amendment, in light of the Garcetti
decision.

As an initial matter, the WPA, 5 U.S8.C. 2302(b) (8),
protects only disclosures related to certain types of
information: that evidencing a violation of law, rule or
regulation, or gross mismanagement, a gross waste of funds, an
abuse of authority, or a substantial and specific danger to
public health or safety. The court of appeals for the Federal
Circuit has held that “mere” differences of opinion on
debatable policy decisions do not constitute protected
disclosures under the Act. See White v. Dept. of Air Force,
391 F.3d 1377, 1382 (Fed. Cir. 2004).

Similarly, the disclosures of would-be whistleblowers are
routinely ruled unprotected because a decision-maker
concludes, with the benefit of hindsight, that the alleged
mismanagement the employee revealed is not sufficiently
“gross”; that the complained-of dangers were described with
insufficient specificity; that the identified problems were
attributable to a course of action that was “debatable” at the
time it was taken; that the waste of funds was not so
“gignificantly” out of proportion to the benefit to the
government as to constitute a “gross” waste of funds; or that
the violation of law was “trivial.”

Further, the Federal Circuit has erected an almost
insurmountable barrier for employees to meet to demonstrate
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that their disclosures were supported by the requisite
“reasonable belief” that one of the narrow categories of
wrongdoing has occurred. It requires an employee to
establish, based on information known to that employee or
readily ascertainable, that the government engaged in such
serious errors that its conclusion was not debatable among
reasonable people. White v. Air Force, 391 F.3d 1377 (Fed.
Cir. 2004); Lachance v. White, 174 F.3d 1378, 1381 {(Fed. Cir.
1999), cert. denied, 528 U.S. 1153 (2000).

In addition, as interpreted by the Federal Circuit, the
WPA contains the same gaping holes that the Supreme Court’'s
decision in Garcetti has torn out of the First Amendment.
Thus, disclosures by employees who are performing their
normally assigned duties in reporting waste, fraud, abuse, or
public health and safety hazards are not protected under the
WPA, according to the Federal Circuit. See Huffman v. Office
of Pers. Mgmt., 263 F.3d 1341, 1351-54 (Fed. Cir. 2001);
Willis v. Dept. of Agric., 141 F.3d 1139, 1144 (Fed. Cir.
1998). Similarly unprotected are disclosures made to the
alleged wrong-doer, including the employee’s supervisors.
Horton v. Dept. of the Navy, 66 F.3d 279, 282 (Fed. Cir.
1995), cert. denied, 516 U.S. 1176 (1996).

In short, only a very narrow subset of disclosures has
the potential of protection under the WPA, as currently
interpreted. Disputes over policy generally are specifically
excluded, as are disagreements with the employee’s supervisor
and disclosures made in the course of the employee’s duties.
The WPA, as presently written and interpreted, provides no
protection for employees whose speech the Supreme Court held
in Garcetti was not protected by the First Amendment.

Suggested congressional responses

1. Strengthen the WPA: It is, first and foremost,
critical that the Congress amend the WPA to reverse the
narrowing interpretations imposed upon it by the Federal
Circuit. NTEU therefore urges that the House join the Senate,
which recently passed $.494, the Federal Employee Protection
of Disclosure Act, which would, among other things, close the
loopholes in protection created by Garcetti.

Thus, 8.494 would cover “a disclosure made in the

ordinary course of an employee’s duties.” The proposed
legiglation would also cover discussions of waste, fraud, and
abuse regardless of “prior disclosures.” 8. 494 would,



111

therefore, reverse the Federal Circuit’s insistence that a
disclosure is unprotected if it had previously been made in
some other public forum. It also appears that S. 494, with
its insistence on coverage of “any disclosure,” would cover
the most common type of disclosures of wrong-doing: those
made to a supervisor or co-worker on the job.

Finally, we note that S. 494 would close several other
gignificant loopholes in the WPA. For example, currently it
is a “prohibited personnel practice” to take a “personnel
action” against an employee in retaliation for making a
covered whistleblower disclosure. See 5 U.S.C.

2302 (a), (b) (8}, (9). Not every form of retaliation by an
agency, however, constitutes a “personnel action” within the
meaning of 5 U.S.C. 2302({a) (2) {(a).

Currently, an agency decision to investigate an
individual for retaliatory reasons is not a “personnel
action.” Agencies have been known to subject a whistleblower
to intensive and repeated investigations, in the hope of
turning up some background “dirt” to discredit the employee
and, indirectly, undermine the credibility of the information
that the employee is disclosing. Adoption of S. 494 would
correct this abuse, for it makes it a prochibited personnel
practice to conduct an investigation because of protected
activity.

Similarly, 8. 494 would provide at least limited appeal
rights to employees whose security clearances are revoked or
denied in retaliation for whistleblowing. It would also end
the Federal Circuit’s monopoly on the adjudication of cases
arising under the WPA. Finally, S. 494 would make it a
prohibited personnel practice for an agency to implement or
enforce a non-disclosure policy that is inconsistent with the
WPA and other laws which protect employee free speech rights,
including employees’ statutory right to provide information to
a member of Congress.

2. Protect internal policy disagreements: A key
category of expression that remains highly vulnerable, even
under S. 494, is disagreement over policy decisions that might
not involve an allegation of an illegal act or specific wrong-
doing, as required by the WPA. Garcetti has stripped such
internal debate of any constitutional protection, and the WPA
(as interpreted by the Federal Circuit) does not cover
disagreements over debatable policy decisions. Even S. 494
excludes “communications concerning policy decisions that
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lawfully exercise discretionary authority” unless the employee
reasonably believes that the disclosure evidences a violation
of law or other serious wrong-doing. As a consequence, there
is no constitutional or statutory protection for employees who
would refuse to be yes-men on policy questions--unless those
employees take the dispute into the public arena.

The Supreme Court in Garcetti acknowledged that its
holding means that employees may be better protected if they
air their views publicly than if they work only internally,
through official channels. Slip op. 11-12. Thus, an
employee’s public expression--in a letter to the editor, press
interview, or public speech--will still have the First
Amendment protection denied to expression made only to
supervisors, in the course of the employee’s duties. As a
consequence, anyone advising an employee anxious to report a
major problem uncovered on the job would have to counsel the
employee to consider bringing the debate directly into the
public forum, in order to obtain FPirst Amendment protection.
Garcetti thus, unfortunately, creates a perverse incentive,
counter-productive to basic tenets of good government
management, to air disagreements in the public arena,

To address this anomaly, the Supreme Court itself
suggested the creation of internal fora for the expression of
dissenting opinions. NTEU urges Congress to explore the
creation of such institutions through statute and government-
wide regulation.

Some preliminary steps have been taken by individual
agencies, such as the Nuclear Regulatory Commission and the
FPood and Drug Administration. Employees at those agencies,
represented by NTEU, care deeply about the issues on which
they work and look for means to express their opinions and
their professional disagreements, without fear of reprisal.
Their agencies have agreed to give their employees the right
to preserve in the record their professional disagreements of
opinion. See 21 C.F.R. 10.70 (FDA); NRC Directive 10.159 (The
NRC Differing Professional Opinions Program). NTEU has
supplemented those protections with contractually negotiated
rights, in order to address employees’ feelings of
vulnerability when they express their professional opinions.
See NTEU-FDA Collective Bargaining Agreement, Art. 5, Sec. 20;
NTEU-NRC Collective Bargaining Agreement, Art. 3.9.

NTEU suggests that this Committee investigate adoption of
similar protections on a government-wide basis, in addition to
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the creation of internal agency fora to hear dissenting
opinions.

3. Curb agency tendencies toward unnecessary secrecy:
Finally, NTEU urges this Committee to investigate the very
disturbing tendency of government agencies to adopt Draconian
nondisclosure policies designed to threaten and intimidate
employees who would speak publicly, using information that is
neither classified nor sensitive, about important issues
within their agencies related to the public safety and well-
being.

It is NTEU’s belief that a governmental culture of
secrecy and enforced orthodoxy is increasing. A significant
number of agencies, such as those within the Department of
Homeland Security, are adopting and enforcing broad and vague
nondisclosure policies that effectively chill any employee
expression on matters of public concern, even though no
classified or other truly sensitive information is disclosed.

At the Bureau of Customs and Border Protection within
DHS, for example, employees are barred from disclosing
“official information” without proper authority. “Official
information” includes “any information that an employee
acquires by reason of CBP employment, that he or she knows, or
reagonably should know, has not been made available to the
general public.” The prohibition encompasses information that
the agency concedes is neither classified nor law enforcement
sensitive.

The breath-taking sweep of this secrecy provision
operates to keep out of the public domain the valuable
opinions of CBP employees about virtually all aspects of the
their employment, including the adequacy of staffing levels
and training, as well as flawed initiatives like the agency’s
“One Face at the Border Program.” 1Indeed, because of the
vagueness of the CBP policy, employees engage in self-
censorship, and fear speaking publicly on any topic remotely
related to their employment, to avoid the risk of disclosing
go-called “official information.”

Broad nondisclosure policies that require prior
permission before speaking to the media are of doubtful
constitutionality. See Harman v. City of New York, 140 F.3d
111 (2d Cir. 1998); c.f., Weaver v. U.S. Information Agency,
87 F.3d 1429 (D.C. Cir. 1996). The rise of such policies is

10
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thus a development that requires serious attention by
Congress. In the meantime, 8. 494 takes some valuable steps
in the right direction by requiring nondisclosure policies to
outline the statutory rights, obligations, and liabilities of
employees.

Again, NTEU thanks the Committee for the opportunity to
submit these remarks and ask that they be entered into the
official hearing record.

i1
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Chairman ToMm DAvis. Thank you very much.
Mr. Bergstrom, thank you for being here.

STATEMENT OF RICHARD J. BERGSTROM

Mr. BERGSTROM. Thank you, Chairman Davis and the other
members of the committee, for the invitation to be here today.

I'm a partner with the law firm of Morrison & Foerster, and co-
chair of our Labor Employment Group. I work out of our office in
San Diego, CA, which, as it turns out, is just a couple hours away
from where Mr. Ceballos worked as a deputy district attorney.

I'd like to make three basic points this afternoon concerning the
Garcetti decision and its impact on Federal and State whistle-
blowing protection.

First, we believe that, when properly read and understood,
Garcetti represents a fairly narrow ruling which is unique to the
facts presented to the court. As you're aware, only a first amend-
ment claim was presented in the matter; there were no other Fed-
eral or State claims at issue before the U.S. Supreme Court. The
issue which the Supreme Court addressed was whether a memo-
randum written by Mr. Ceballos was protected as private citizen
speech or was written pursuant to his official duties.

This is the key question. The Supreme Court noted, in address-
ing this question specifically, that internal complaints of whistle-
blowing could still constitute protected activity under the first
amendment. As has been suggested in prior questions and answers
in statements given here today, I would assert that the issue is not
one of internal versus external. The court, on page 1959 of its deci-
sion, specifically indicated that internal whistleblower complaints
would still be protected under the first amendment. The question
is whether those whistleblowing activities were made pursuant to
the individual’s official job duties.

Second, the court also noted that whistleblowing complaints di-
rectly relating to an individual’s work could also still be protected
under the first amendment. In the Garcetti matter, however, there
are some unique facts. Mr. Ceballos actually testified under oath
that it was his job, he was hired to investigate issues relating to
whether arrest warrants were properly issued, and he was hired to
write advisory memoranda as to those investigations. Based on
these narrow facts, with the claim at issue and Mr. Ceballos’ ad-
mission, the Supreme Court then narrowly interpreted these facts
and found that the memorandum was not protected speech, it was
not that of a private citizen and so the first amendment did not
provide protection.

The second issue is that Garcetti is consistent with prior Su-
preme Court opinions concerning whistleblower protection under
the first amendment. Going back to 1968 in the seminal case of
Pickering, which we've referenced earlier today, the Supreme Court
addressed an issue relating to external whistleblowing. A teacher
in that case issued a letter to a newspaper complaining about
spending practices of the local school board. The Supreme Court in
that case found that speech was not part of the teacher’s official
job duties and was protected. Possibly a more instructive case,
given the debate that we've had today, is the Givhan case, which
was issued 11 years later. In that case, a teacher complained di-
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rectly to the school board principal—purportedly her supervisor—
about school district policy directly relating to her job, that it was
discriminatory. The Supreme Court in that instance was address-
ing a complaint of internal whistleblowing, which was also job re-
lated. The Supreme Court found that this speech was protected. It
was not part of the teacher’s official job duties. In other words, she
was not hired, as Mr. Ceballos was, to conduct an investigation;
she was not hired, as Mr. Ceballos was, to write an internal memo-
randum, as Mr. Ceballos was and admitted under oath.

It’s important to note that the Supreme Court actually affirmed
the analysis and conclusions in both Pickering and Givhan, and
neither case, the result in neither case would be changed by the
holding in the Garcetti case today.

The last point I'd like to make is that there are a myriad of stat-
utes and common law rights which protect whistleblowers which
are independent from the first amendment.

We've talked about a number of the Federal pieces of legislation
today, but with regard to State legislation there are 48 States with
whistleblower protection for government employees. There are 45
States that have adopted common law protection for whistle-
blowers. And specifically in California, which I think is important
in this matter since that is where Mr. Ceballos was based, signifi-
cant protections have been adopted as well.

Under California Labor Code, section 1102.5, both private and
public employees are protected from whistleblower activities for re-
porting violations of Federal and State law. Under California Gov-
ernment Code, section 53298, both city and county employees, such
as Mr. Ceballos, again are protected from whistleblowing activities
relating to gross mismanagement and abuse of authority.

California has also adopted its own Whistleblower Protection Act
which protects State employees. And last, there is a common law
claim in California where an employee believes that he or she has
been improperly demoted or terminated, the individual can state a
claim for wrongful termination in violation of public policy or
wrongful demotion in violation of public policy. Based on this net-
work of protections, the courts have the ability to award compen-
satory, punitive and even criminal penalties.

Now, none of these claims, as we've indicated, were before the
Supreme Court, and the record is not clear as to why Mr. Ceballos
and his counsel chose not to take advantage of these significant
protections. However, what is clear is that the ruling in Garcetti is
likely to have little impact on these laws. No. 1, Garcetti, as 1
pointed out, is fairly narrow and unique to its facts; and No. 2, the
protection provided by the statutes is governed by the express lan-
guage in the statutes themselves.

Thank you very much for the opportunity to testify today.

[The prepared statement of Mr. Bergstrom follows:]
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1. INTRODUCTION

Beginning in 1968 with its landmark decision in Pickering v. Board of Ed of Township
High School District 205, 391 U.S. 563 (1968), the Supreme Court’s First Amendment cases
have taken the approach of seeking a “balance between the interests of a government employee,
as a citizen, in commenting upon matters of public concern and the interest of the State, as an
employer, in promoting the efficiency of the public services it performs through its employees.”

Beginning in the 1970s and continuing through the present, the federal and state
legislatures and judiciaries have established numerous legal protections for whistleblowing
employees in the government sector. In Gareetti v. Ceballos, 126 S. Ct. 1951 (May 30, 2006),
the Supreme Court’s majority opinion referred to “the powerful network of legislative
enactments — such as whistle-blower protection laws and labor codes — available to those who
seek to expose wrongdoing.”

This memorandum discusses the ruling in Garcetti v. Ceballos in the context of the
Supreme Court’s prior First Amendment decisions, and in the context of other existing federal
and state law protections for whistleblowing employees in the government sector that have
developed over the last several decades.

II. THE RULING IN GARCETTI v. CEBALLOS IN THE CONTEXT OF PRIOR

FIRST AMENDMENT DECISIONS

In Pickering, a school teacher was dismissed for publishing a letter in local newspaper
that was critical of the school districts spending. In finding that the teacher’s speech was
protected by the First Amendment, the court took on the task of balancing “the interest of the

teacher, as a citizen, in commenting upon matters of public concern and the interest of the State,
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as an employer, in promoting the efficiency of the public services it performs through its
employees.” Id, 391 U.S. at 596. The court determined that the interest of the school
administration in limiting teachers’ opportunities to contribute to public debate was not
significantly greater than its interest in limiting a similar contribution by any member of the
general public. The issue of how the school district used its funding was a matter of public
concern about which teachers are likely to have informed opinions. Id at 572. The court held
that it was essential that teachers be allowed to speak out freely without fear of retaliatory
dismissal. Jd As to the school’s interest in limiting the teacher’s speech, the court reasoned that
the teacher was only tangentially and insubstantially involved in the subject matter of his letter.
Accordingly, he was speaking as a citizen and not as a teacher and absent any knowingly or
recklessly false statements in his publication, the letter could not serve as a basis for termination.
Id at 574.

The balancing test set forth in Pickering did not lay down a bright line rule that shields
government employees in all instances. The court was careful to note that if the school board
and the teacher had a closer working relationship, Pickering’s statements might not be been
protected if the statement jeopardized discipline or harmony in the workplace or if they “in any
way either impeded...proper performance of his daily duties...or... interfered with the regular
operation of the schools.” Id at 573.

First Amendment protection has not been limited to government employees who voiced
their concerns publicly like in Pickering, but also has been extended to employees who
communicate privately with their employer. In Givhan v. Western Line Consol. School Dist.,
439 U.S. 410 (1979), a teacher was dismissed for criticizing the School District’s policies, which

she thought to be racially discriminatory, in a private meeting with the school’s principal. The
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court held that the First Amendment does not distinguish between a public employee who
arranges to communicate privately with his employer and one who spreads his view before the
public. Id. at 416. However, the court recognized that statements made in public “may involve
different considerations” when applying the Pickering balancing test. Id. at 415. Public
statements generally require the court to look at the content of the speech and determine whether
or not it impedes the government’s interest in an efficient operation. However, “when a
government employee personally confronts his immediate superior, the employing agency’s
institutional efficiency may be threatened not only by the content of the employee’s message but
also by the manner, time, and place in which it is delivered.” Jd.

In contrast, an employee’s private speech was not protected in Connick v. Meyers, 461
U.S. 138 (1983), because the speech did not touch upon a matter of public concern and because it
disrupted the activities of the employer. Myers was an Assistant District Attorney for over 5
years in the Parish of New Orleans. Id at 140. When Myers learned that she was going to be
transferred to a different section of the criminal court, she voiced strong opposition to her
supervisor. She was later informed that despite her objections, she was still scheduled for
transfer. Myers then drafted and distributed a questionnaire soliciting the views of her fellow
staff members concerning office transfer policy, office morale, the need for a grievance
committee, the level of confidence in supervisors, and whether employees felt pressured to work
on political campaigns. Id. at 145. Myers was fired for refusing to accept the transfer and for the
disruption caused by the questionnaire, which was considered an act of insubordination. Id. at
151. Applying the Pickering balancing test, the court found that the questionnaire, with the
exception of the inquiry regarding the pressure to work on political campaigns, as a whole, did

not raise matters of public concern. Id at 154. Rather, the intent was to “gather ammunition for
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another round of controversy with her supervisors,” which the court viewed to be a matter of
personal interest, rather than a matter of public concern. Jd. at 148. The court stated that the
Government as an employer has wide discretion and control over the management of its
personnel and internal affairs. Jd at 152, Considering the manner, time, and place in which
Myers delivered her questionnaire, the court gave deference to the District Attorney. Id.

In another decision regarding a private conversation, in Rankin v. McPherson, 483 U.S.
378 (1987), the court ruled in favor of an employee who made a comment regarding a
presidential assassination attempt. McPherson was appointed as a deputy in the office of
Constable of Harris County, Texas. At the time she was 19 years old and had attended college
for a year, studying secretarial science. All employees of the Constable’s office carried the title
“deputy constable,” regardless of their job function. Id. at 380. McPherson's duties were purely
clerical in pature and she worked in a room to which the public did not have ready access. /d
Upon hearing a radio report describing the attempted assassination of President Reagan,
McPherson engaged a co-worker in a brief conversation where she commented on the
President’s policies and said that “if they go for him again, I wish they get him.” Id. at 381,
Another employee heard this comment and immediately reported it to Constable Rankin who
then summoned McPherson. McPherson admitted that she made the statement was fired by
Rankin. /d at 382.

The court held that the Pickering balance test weighed in favor of McPherson because the
statement she made was on a matter of public concern, and McPherson’s position was so utterly
ministerial that the First Amendment interest in protecting her freedom of expression was not
outweighed by any serious potential for disrupting the mission of the constable’s office. Id at

389. In finding that McPherson’s speech was on a matter of public concern, the Court
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considered the statement in the context in which it was delivered. The court found that the
statement “on the heels of a news bulletin regarding what is certainly a matter of heightened
public attention.” Id. at 386. The inappropriate or controversial nature of the statement “is
irrelevant to the question whether it deals with a matter of public concern.” Id. at 387. In
addressing the interest of the government to maintain efficient functioning of the public
enterprise, the court found that the statement in no appreciable way affected the speaker’s job
performance, nor did it discredit the office because there was a low danger of her statement
becoming public. Id. at 389. The court found that “[at] some point such concerns are so
removed from the effective functioning of the public employer that they cannot prevail over the
free speech rights of the public employee.” Id. at 391.

Private communications within a government office were the subject of Garcerti v.
Ceballos. Ceballos, a supervising district attorney, was contacted by a defense attorney in regard
to inaccuracies in an affidavit that was used to obtain a critical search warrant in a criminal case.
Id at 1955. Ceballos examined the affidavit and determined that it contained serious
misrepresentations. Ceballos relayed his findings to his supervisors and followed up with a
memo recommending dismissal of the case. Id at 1956. The case was pursued despite Ceballos’
recommendations. At a hearing on a motion to challenge the search warrant, Ceballos testified
for the defense. Id. Subsequently, Ceballos claimed that he was subjected to a series of
retaliatory employment actions including being demoted, transferred to another courthouse and
denied of a promotion. Id. Thereafter Ceballos filed a lawsuit for violation of his First
Amendment rights.

While finding Ceballos’ speech was unprotected, the majority opinion was carefully

written to cite with approval the prior decisions in Pickering, Connick, Givhan and Rankin. The
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Court’s analysis took the familiar two-part Pickering approach. The court first asked whether
Ceballos had spoken as a citizen on a matter of public concern.? If so, then the question would
becomes whether the government had an adequate justification for treating the employee
differently from any other member of the general public. Id. at 1958. The court noted that
Ceballos’ expression of his views inside his office, rather than publicly, was not dispositive of
the issue. Id at 1959. The court found that the controlling factor in this case was that Ceballos’
expressions were made pursuant to his official duties as a calendar deputy because it was his job
to prepare disposition memos. Id. at 1960. The court held that “[restricting speech that owes its
existence to a public employee’s professional responsibilities does not infringe any liberties the
employee might have enjoyed as a private citizen. It simply reflects the exercise of employer
control over what the employer itself has commissioned or created.” Jd Because the court
found that Ceballos’ speech was not protected under the First Amendment, the court did not
discuss whether or not the government had a substantial interest in restricting his speech. The
court did, however, remand the case to the Ninth Circuit to determine whether other speech by
Ceballos (e.g. his testimony in the pending criminal case and speech at a bar association meeting
concerning misconduct in the criminal case) was or was not within his official duties, and thus
may constitute private citizen speech. /d at 1962, 1971-1973.

Justice Souter’s dissent articulated concern that government employers would be able to
restrict their employee’s rights by creating excessively broad job descriptions. Id. at 1961.
Justice Kennedy’s majority opinion responded that “[fjormal job descriptions often bear little
resemblance to the duties an employee actually is expected to perform, and the listing of a given

task in an employee’s written job description is neither necessary not sufficient to demonstrate
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that conducting the task within the scope of the employee’s professional duties for First
Amendment purposes.” Id.

In sum, Garcetti v. Ceballos does not reverse prior First Amendment precedents which
protect government employee speech expressed outside and inside the workplace. The ruling
applies only to speech which is clearly required as part of an employee’s official job duties. In
contrast, the employee speech in Givhan and Rankin was not required as part of their job duties,
and therefore was protected by the First Amendment. Those cases were cited with approval in
Gareetti v. Ceballos.

NI, THE GARCETTI v. CEBALLOS RULING IN THE CONTEXT OF OTHER

WHISTLEBLOWER PROTECTIONS FOR GOVERNMENT EMPLOYEES

The laws protecting whistleblowers in the government sector have evolved significantly
over the last several decades.

Forty-eight state legislatures have enacted whistleblower protection statutes covering
government employees.'

Congress enacted the Whistleblower Protection Act of 1989 to protect federal
government employees who report waste, fraud and abuse.

Thirty-five federal statutes protect whistleblowing employees who raise concerns under
those statutes, which may be available to government employees.”

The judiciaries of 45 states have recognized common law protections for whistleblowing

employees, which may be available to government employees.?

! See Appendix A, D. Westman and N. Modesitt, Whistleblowing: The Law of Retaliatory Discharge, Second
Edition, (BNA Books 2004 & 2005 Supp.), attached hereto.

2 See id,, Appendix C, attached hereto.

3 See id, Appendix D, attached hereto..
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The majority opinion in Garcetti v. Ceballos referred to “the powerful network of
legislative enactments — such as whistle-blower protection laws and labor codes — available to
those who seek to expose wrongdoing.” Justice Souter’s dissent referred to the state and federal
whistleblower protections as a “patchwork” with provisions varying from state to state.

What is not a matter of opinion, however, is that Ceballos could have pursued
whistleblower remedies under California law. Cal. Govt. Code Ann. § 8547.8 (West 2005); Cal.
Lab. Code Ann. § 1102.5 (West Supp. 2006). It is not clear from the record in the Garcetti v.
Ceballos case why Ceballos chose to pursue First Amendment remedies, rather than remedies
under California whistleblower protection statutes. In any event, the Supreme Court’s holding
that Ceballos had no remedy under the First Amendment has no precedential effect with respect
to any claims Ceballos may have under California law.

IV. CONCLUSION

The ruling in Garcetti v. Ceballos is consistent with prior Supreme Court precedents
under the First Amendment, and does not reverse prior decisions which protect some forms of
government employee speech within the workplace. The ruling also has no direct effect on the
myriad whistleblower protections available under federal and state statutes, and under state

common law.



126

ou] ‘sasj1y

[HUOBEN Jo neaing sy, $007 & WEAdos Gnsapoly ‘I AdueN
PUB UBWISIAN g [atur(f Aq ‘uonip puodag FBIEGISIQ
JORET a4 ], BUIMO[qosIgA, woay uotsstdad ynm pajursdayy

A\ {(panuyuo))

*2010U $9A18 AYs 10 9Y J1
uoReUIULIOSIP 10 [esudax
SIEQ] 2YS/24 10 ‘paajoAul
st AousBrouts ue
‘rakordua ay) o} umouy
£peaare st Lyanoe oy
‘vonoe yduo:d u jnses
10U P[ROM 31 $3A1[aQ
AjqeuoSeaI 9Ys/eY

31 sonou soud 2418 03

"9SNTUIVNIOS 3ipue pue 1dpng
sane[sida) oy jo Luopne
o) UM IOYIRW IS0

10 pne ue ym aeredoos

0 9I0]TE] JO S0UAISFIANUT
{UBWISPRQUIO o) JO

25y30 2 4q uoneBnssaut oy
" paydadcoe Jenew v {Amomne
JO 98GR IO SPUNY JO ASTM

‘ytey pood ur podaz

PUY J9113Q F]qEUOSEII dARY
jsnwr a9korduwry £poq angqnd
® £q prey Azmbur 10 ‘Sutmey
‘wonednseaut ‘uonoe

paxnbar jou st sekordurs [enueisqus ‘suswafeurnisiu unos e ug sayedronred (£007)

ay; ‘yeasmoy ‘uodar 55018 A107es pue yieey tApoq orjqad v 01 uonR{oIA *bas 12

e Sunentur o Joud ‘000°01% Buo,xo 0 orgnd o3 seBuep ‘eouruipro ® Uodel 03 IN0OqE ST 10 spodar U T O 001706658

2o110u 3418 0) sa4o1dute 10U Uy (iAo safeurep aaniund ‘uoneinder ‘me [edounue ol sekordurs 1o Jreysq [€20] IO 91BlS 101§ BYsey
oxmbas few 1ekordwy Surpnpout Jo1er ‘UoNoE [IAIY 10 ‘[e1apay ‘atels AUE Jo uone[oly  uo Sunoe uosiad 1o sskopdiug a1y Jo saekopduy VIASYIV

: : (€002

‘seBeurep *Apoq srqud ‘bas 12

Koyesuedwoo pue ‘safem juoly *21838 913 JO UOISIAIPGNS ® 0} JIABPUJE JO ULIO} 3U3 1-V92-9¢§

. ‘safem ¥orq Surpnyou; jores reontiod 10 a3els U JO S UJ 0 YIRO J3pUN UONRIOIA 3P0 eV
YN 'sTe9K Oml UM UONJE [TAI) 1o ‘uonender ‘mey Jo UONRIOIA v suodas oym sefopdurg seakordws 9IvIS YINVEYTY

&ddv suousatord {pawas pup anpaoodd parosroad s1 12MPUO3 Pa1o3104g 38042400 a101g

240f3q pauynbas
1924400 01 Kpunioddy

24N5012SIP YOIYM
40f uouploA fo 2o

'€65 YBnOY 1§ SqBL, Te [enueIA SIYSHY [enpiaipy] S 10u0dey SUONE[SY 10qBT VNG 2 Ul punoj
aq Aew xipuedde sty ur paisty seimels ey g xipuaddy uT paIsT] OS[e oIe seIRIS 9sOY ], 103098 sreanid oy ur seakordus Jo901d
OS[e SeIIE)S 953} JO WS 103098 o1qnd o Ul paAo]duie SIBMOIGINISHA 109101d TBY) SAIMLIS 18IS SUf) sazurUruns xipusdde sy

SHHAOTdNA JOLOdS OI'TdNd DNILOFLO¥d SHLNLVLS HLVLS

Y XIANTddY

281



127

‘§ody shouone

PUE §1S0 LINOI S[qRUOSEaI
pue ‘uonsod jusyeainbo

10 SUIBS 0} JUIWIAIBISUIDY
‘UONTIOIA PINUNUOD

UrENIsSe1 01 UONAUA[U 's1yaUeq

“romoduer

10 ‘Ausdoid ‘spuny srgnd

30 agsem trekotdws ongnd
30 orqnd 213 Jo 159199UL

o Jomo1d o3 poudisop songe
JO 5POD IO 3INPUGD JO 5POD €
10 10 ‘uongm3as 10 IdURUIPIO

‘UOTIRIOTA
© 24 01 §948Tjeq A[qBUOSESI
saefordwe Luance

ur sredionred 03 sesnya1

10 01 5199{q0 30 ‘Axmbut

‘saBea 150] J0] ubREsUsdod uoIsIAIpqns [eontod € 10 Burpeeo0id JuatuueA0s (€007
‘UOTIBIOIA JO PISBM B2 IPSID FOIAISS JUSWBINGI  JO ‘nonenSal 1o smyEls RIS B ut seredionred ‘voneioia SIS bas 12
1591102 03 P33 JO OLOU ‘sigeueq 28U ‘03 PAICLIT JOU  JO SIMIBU [BWTUNK JO [EOTIYYal paoedsns 10 uong[OIA B JuswuIsA0d 109-1-128
alqeuoseal sedodute Inq ‘SUIpn{our Js1jel ‘uoneIRIal Kprew e jojoustyely  Ajuone srewudoidde o3 grey {820} 10 91815 ‘U 9p0y WY
aA18 1snur svkordwg JO skep 081 URIM UOMOE [IALD)  Uoue[olA pajoadsns jo uoneioly  pood ur suodes oym sakodwy oy Jo saskopdwg SYSNVEYY
‘UONBIOTA
TR0 [[IA 10 PANTLUIOD
sey sofojdure ap Temp ‘JoNeq (£007 1594
: SIS J0 S]qRUOSESI I PUR TauULW . 10$1-€28§ ‘uuy
UONMINISUOD S1EIS STRJOLA [[im 9]qEUOSEaI B UT ‘2MSOo[osIp seakordue RIS ATy ZUY
V/N ‘seBrurep 110) poymoadsur] SO SIITIOTA 1EY) UOISSIWIO JO 19 {LORBIOTA JWIWOD 01 [esnjay 103095 OTIqQRg YNOZIIV I
*000's$ 01 dn Lipenad ™
[1AT0 pue fessTiustp Surpniout
vonoe Areutidwstp seudoidde

SSATRDI JOIBIOTA (JO¥[a )

aAnouR{Ur pUre JustIsIRISULST suoneodiod

[iny ‘seSeurep jeroeds [edrommw

pue [eieusd ‘Aed yoeq ‘51500 [eatnos[e
‘sa9) skowzone pue sefeurep pue 1M JOo (£O0T 159M)
£zoresuadwoo Supniout ‘Aypoine 70 ‘Joysq ojqeuoseas  savkopdws 1deoxe 'bas 12
Jotje1 H(A10EpURU JOU) JSNQE UL JO ‘SITUOU JO 9I5eMm sey svkordure arogm “uaunuoA0f 1¢6-8¢8 uuy
preog jeunosiod syeudordde 5013 © yusweSeuewsrur &pog o1ignd © 01 HOREIOA eo0] Jo S1mIs 181§ ARy IOV

W/N 210Joq SULIRSY SANBASTURIDY ‘el AUE JO UOTIBIOIA suodax oym sekodmyg oy 3o seekodury YNOZIEY
Lpddp suoysatoud . Apautas pup ampadoid pa1ossoud §1 1oMpUOD pAIRIoLd 2849400 2118
w&@@& .umkwxwmk 24NSCIOSIP YIIYM

1024209 01 &ungioddg

dof uouviora Jo ainipy

(ponuuo))



128

(panuiauo) )

VIN

VIN

VIN

‘sefuwep saptund Surpnpour
‘saBeurep J0J UOHIE [IAD € pue
quswnosudw ‘seuy 03 109fqng

‘pey1oads 10U JoIal ‘UONOE [TAID
*$93] ,SAUIONE 9]qBUOSEaI
pus ‘sefeep saptund
‘K1ojesusdwos Surpnisur
Jo1pa1 ‘preog [OULOSIS]

21815 e BUIY 10178 UORIE TIATD
. Yo
U0 PasOXs 03 10U [ref A3dNod
ut jusurnosuduy pue 000°01$

POIXa 01 30U JUY SIATR0ST

*- 107P[01A PIEOE [OUNOSISG IS

ar0]0q Burmey sAnRNSIIIUDPY
+J0 paurerdaios Jestdal

3O 108 JUB0SI JSOUI JO SYIUO
71 UIIA STY ISOUW {9JBIndoB
51 J0m1duIod 91 JeU) Jolatels
UIOMS B [RIA PIBOY [PUUOSIAG
oG 1o 3afojdwe Wi Sunum

ug juterduros ofy Isnwr eakofdwy  18I9Pe) 10 9jBYS AUR JO UONBIOIA

‘Kyoyes
10 ey orqnd 0 3uep
oyrosds pue fenuwsqns
© 10 *AjpIoyIne Jo 9snqe
ug ‘spuny 3o s1sem jueoyiudis
10 JustueFRUBWISTUL SSOID
‘Aoustoyget
10 ‘Kousyeduroour 4onpuodstu
$50I8 BUIAJOAUT SUOTIOR 10
SUOTIOE [NJeISBM A[TeINOU029
‘uone[ndar 1o me|
Te30pay 10 91838 AUB JO UONEOIA

“Kouaroygsu 10 ‘eouseduwioour
“JONPUODSTUL $501F ‘[nyaisem
A[1eoruouoss ‘yiesy

argnd 03 ey ‘Kipoyine Jo
asnge ‘pnexy ‘uoneindar 10 me]

‘IoTRIOIA © Jo Jurerdiuod
usHLm $97y oym sakordwg
‘we] £q paniqryord
UOTIEULIOFUL JO SOINSOISIP
103 p23199303d 10N "SPUTILIUICD
2AnersiSe] & 03 sanIANOR
euewuieaod sedoxduwr
$95028Tp oy sefodwrg

"UOTIRIOTA
syodar oym eakoydury

sireondde
J0 savkopdura

TUSWWIPA0S [200T

KousSe a1e3s ®

ur soyyo Surproy
10 pefordure

10 J0UIRAOD)

o Aq pajutodde

feapiatput duy

SODISIOATUN 31838
10 JusuIIeAod
oye1s Jo seafopdurg

(€007 Bumeaqn)

‘bas 19

(e)867¢58
3p0Y 1,400 'TeD

(£007 Bunes)

bas 19

07 61688
3p0D 13,400 '[8D

(€007

Bunes() bas 12

Lvs8s

9p0OD 140D TBD

VINJOATYD

283



129

1Mo

o1 Aq sreudoidde paumuusiep
1500 PUi $55ETep 1240001
Keur pue GonIT A Sunq Lew
sokordure SeOUEISUINIITD UIRIIED
u[ “voneums Sprout pue
01 dn juseamnbe’1o dorsusdsns
}{294-0U0 JO WU
K101EpURW S9AISIEI JOTRTOIA
‘sasy sAsuton® o 9500 Kue

10J JUSLISSINGUUISE PR ‘110
9314158 350] JO UOTIBIOISRI

‘fed yoeq YustusIEISUIAL

‘03 paraty 10U 10

‘Buipnyout ‘Jerjes sepdordde
tuonEIeIa1 J0 sLep Of

Ui PIUOE [PUTOSIA] 9ITIS

"SINSO[OSIP 20§34
Kuoyine Bunurodde
10 ‘Alquissse (erouss

J0 Joquuaw “rosyatadns
01 uonEULOFUT 9p1AcId
03 L0h? Yirey-pood

‘JustmeSeus s 10 ‘AIoyine
3o ssnge ‘spunj ofjqnd
30 215BM Furpnjous ‘esnoerd

-Joorsq AVsie) 1o

WG 21 107 pre3aIstp Mim

$9SOTISIP 10 as]e) 3Q 01 31

smouy s3fopdwre J1 paioajord

" I0N AIquuesse [Isusd

QU3 JO SN0 At 2I039q
UONB[OIA INOGR SSYNSI] -

10 nosred Aue 03 uone[OIA

(£007) bos 1z
101-5°05-+25§ .
‘RIS 'A%y 010D

. =+
aewr snu seakordug 210329 Bulreoy sAnERASIUTPY 10 ‘vone(ngas ‘Aorjod ‘vonde Auy §380[0sTp oym vakojdury sookordure aje1g OaveoIo0 R
: ‘uswkordwe
Jsunioy Aue Ux JONPUOd
paiseroxd a1 ui Sunedronied
{UONEIOTA B UT 1S3 PInom
yeys Antanoe we ut sedionred
01 [esnyal {poLman0 sey
- GOTIRIOTA 9AST[Rq O} d§1ED
‘uone[nges 1o s{u [eIepsy s[qeuosear sey sv4ojdwa
“sofemrvp pagroadsun o 1S B pim sowendwosuou  axeym KousSe juswaoioyus {c007 159M)
‘UOTIEIOIA YB3 107 0000T$ JO UORB[OTA B IO *1mBls ME] JO JduIIaa0d saskordurs 'bas 12 70118
YN Ppasoxe 01 3ou Kijeuad [IAL) [eI9p2 10 RIS JO UONBIOIA 0} UORE[OIA JO JINSO[OSICY 103298 211qRd 3poD) 'qe ] D
patssroad 1 JONpUod parostolg 2118

Addp suoyoaroad
au0faq pastnbad
1084400 0} KgrunzioddQ

Apaiuss pup ampsooid
) BUNSOLOSIP YOIYM
aof uouvio Jo aumoN

a8v.i2407)

(ponuiuoD)



130

(panunuo?)

VIN

VIN

V/N

"000° 1§ peadxs
01 10U 3UY [IAIO PUB [BSSTUISTD
Surpapour vonoe Areudiostp
01 109[Qns 1018{0TA ‘509
SASUIONE PUE $1500-9[qBUOSERI
pue ‘ssfsurep Arojesuodwos
“so191ut pus Aed yoeq ‘sigeusq
*s1yBu A11I01USS JUSUIOIBISULRL
‘vonounfur Surpajout

Jo1RI ‘Te24 U0 UM UONdE [IALD

1

‘safewep
Temor pue yonsunfui Suipnpour
Jollal 'sAep (6 UM UOTIOE A1)

'$33]  SAoUIONE 9]qeUOsEal
Furpniout ‘s1869 ‘s1yausq
sefo1dure Jo JUSUIYSTQRISHaL
pue ‘Aed Yoeq JUSUISIEISUIL
Surpnyour Jste1 tsatpaway
sanensiunupe e Sunsneyys
* 3o SAep ()6 UTILA "UOTIOR [IAL)

*Ajopes puw

yiresy otqnd otp 03 18uep

oyroads pue [enueisqns

€ {KiIoyine Jo esnqe

‘spunj 10 $30Inosal syqnd Jo

s1sem ‘Juawadeuvrsiy §5018

‘2INJBU [EUNUIS IO [B2IUYy0s]

A1o1emI 101 ST 1BY1 JOJORIUOD

WIWUIACF 10LNSI(T

pue juswnIsAod Jowmsiq

91 US9MIRQ JORNUOD € JO

uone[ola ‘uonemSar 1o ‘o

‘B[ [830] 10 ‘21818 ‘TeIopay
JO uOnE[olA ® ST 19pI0 [BES[

‘gonender
10 me] [13pa] 10 31IS “[BI0] JO
uone(oiA paroadsns 10 uONR[OIA

“foqne

30 85nqE 10 usuIeSeuviSTUI

‘seonoexd jesryeun

‘nonmndal 10 soweUIpIO

fedunut Lue ‘donem8al ‘me|
[2apaJ 10 9183 AUB JO UOTBIOTA

‘1opIo fedofyr ue yitm £dwod
01 sesnyal tApoq orgnd
© 10 1081AT3d0S © 0} ‘J01[3q
9]QrUOSESI (M ‘UODEIOTA
$3S0[OSIp oym sakojduryg
“asyey St
110dar oty saowy oskoiduts
J1petoaiord JoN ‘SIHMoa0Y
3O 10MpPAY JO SOYO 10
[B1OL0 Pa1oale O3 UOHERIOIA
¢ suodal oym sekojdwg
“astey SY Wodar
31 ey smouy ssfofdwe 31
pe199101d JON "HONISE LN0D B
10 ‘uonednred s sokojdure
sy Sunsanbez Apoq
ongnd ¢ £q pley Annbut
10 *Supresy ‘wonednseaut
we ut sesedionted yeq
safordue ue 10 (£poq d1iqnd
e 01 uopendal 1o me| [eIopaj)
10 91E38 KUB JO UOHRIOIA
poroedsns 1o uonelomA
& sirodas oym sefopdug

siweorjdde

pUe JueuIwILACE

Pusiq

30 seafoidud
JUSLIND 10 JPULIO]

Justreacd
fedounu
10 £3Un0d *OmSIp
10028 ‘3eIS

3 jo seokodwy

S8
213 JO UDISIAIPGNS
reontjod
Aue pue 2je1s

.ot 30 seokoduy

(£007) bas 12

16°619-1§

WY 3p0D 'D'd

VIGWNT0D
40 1oTd1sIa

(£000)

ST ‘67

‘YUY 9po ‘g
TIVMYTIA

(£007 159M)

wig-1¢8§ uuy

181§ Ul 'uuo)
LNDLLDANNOD



131

yourIq 9ANBISIZ9]

“Ayisej 1o qon oy pue
§11 407 pReSoISIp [NJIIIA Ui ‘youe:q Terorpnf
paoe J0 9sey sea podax jey a3 “JOWIRAOD) o1}
‘uonetedo pue.  smowy sakordue 31 parosrord Jo-soygo 3 Jo (€007 t-1-5p8
*9PISE 198 UOTOE wesSoxd eess Aue 0y Suneres 0N ekordure o) uope[ola  seskodwe 1deoxs Uy 9poD) 'BD
Y/IN AIOTRY[RIST ST.HARY.0) UOROE [IALD JO UT 9STE ‘ASBM ‘Prien] e sprodar oym sekopdug ‘seekordure a181g YIOYOIO
. . rasodmd pnjBuoim
20130p 1SIY SYIJO,JOURSWOPST ® 10J IO [3Te] peq ut
€ SIIU0, [PRUaPYU0d Spew opew 2IMSOOSIp J1 paodjoad
SPIOD3T SASO[OSIP A[Surmouy JON "UOTIOB ISI2APE
pue ATy oym uosred v paiqryoid Aue uy aedronred
'saakordws tediorun 3deoxe 03 {esnges eokopduwa
soakordws e 03 yurerdwos ‘KousBe Jusuruieaos
2y 3o owoono reuy Surpusd € £q paronpuod Armbuy Aue
S[qRIIeAB ST JUSWISIRISUIRI *£np J0 309[3su . ut uonedionred sekodurs
Aresodws) pue ‘uonoun(ut ue 5018 1o ‘osnqe Jo pnely ‘reroygo [eoof ereudordde Kouale ajers o
JO 90UENSSY ‘$39§. SAPUIONE puUE PIESIPSIN [ENIOE 10 pojoadsns JOUI0 10 ISOLJO PATINOINS B U1IA JORTUOD ® K
$1S00 9]qRUOSES] ‘UONEIaUNAI “*spuny o1qnd Jo 9158 §5018 JOTYD © 0] Pasolostp 0JUT PRIBIUS QABY
10 1O ‘sjyousq ‘sadem ‘90UBSEISTUI ‘90UBSBITRUL 9q ISNW UONBULIOFUT oYM IO sSeuIsnq
1501 103 safewrep Aroesusdwod JuemreSeuewISTIY 9. AINUS JUOWIIRA0T Aue u pafedus
‘JuewsyeIsutes Surpniout yeral $5013 30 108 poroadsns 10 108 Te00] & SuruIoou0d SI010¥IIU00
‘gone8useAuT JO UONEUTULIS Kue taregrem Jo ‘K1oges ‘qpesy SOIMSOTOSIP 10] “JoAdMOY juapuadepur
10 £JuoyInE [eIUsWILIaA0S [B00] s, orqnd st 03 108uep oytoads 1910 UONB[OIA 33 Apaural Jo seokopdwe
oﬁ.E UOISIOLP [BUY JO ANUS pue enweisqns € sjuasaad - 9stMzoyIo Jo ‘edeuew ‘eorjod "0 ‘JUQUIIAA0S (€007 359M)
12358 SABD Q] UTYIIA UOTIOR [IAID pue sa1ea10 18y uonender ‘a188nsaAUT 01 jLopNe 3y Tedpunw *bas 12
) ‘uoneHE)el 1O ‘a[nI ‘ME] [8OQ] IO Suraey Anuo JuewWISA0S 10 ‘1800 ‘A1unoo L8I€°TTIS
JO SAep ()9 UTYIIM SpEW 2q IS0 2113$ ‘[erepe) AUe JO UOTIR[OTA eIopa) 10 Aousle Aue ‘[euot3ar ‘arers UuY 1S epy
VIN Jurerdwon *uLresy SANBISIUTWPY pa1oadsns Jo UONEIOM AUV 01 §350[0SIp oym sskorduryg o jo sevkordwryg VATIO 1
fddv suonoesoud Kpawas puv anpasoid pa1oa104d 10Mpu0o Pardstold 28vus400) 25018
240f2q pasnbai . 24N5013S1P YoIYM

1024400 01 Gunitoddo

dof uonum oA fo auvN

(ponuguo))



132

{(panunuo))

VIN

“UOTIB[OTA 10 B1SEM
a1 1901100 03 Kuntoddo
s[qeuoseal rekordure
) 918 JBY) JoUURW B
Ul pUR WIT © J€ SPBW 3q
[[2YS SUONEDUNIUTOD Yong

VIN

‘paytoads SuON

'00S$ UBY3 Q10U 10U JO 9UY
TIAIO 45997, ,SASUIONE pUB ‘51500
11n0o ‘sofewuep Afojesusdwod
's)yeusq ‘saFem 1501 ‘s1yBu
£uoTuas pue $iyeusq o3uLyy [y
USUISIRISUTSL:JOT[oI SAROUR{uT
Surpnjour-JeyaI ‘uonereIal

J0 s£ep 01 UL UM UONOE [IALD

‘WOTR[OTA
_ 4oes 103 )00"g$ U Srow
10U (0$$ URY §59110U PUY 3q
TTRYS JOJBIOTA 33 {599] SSOMIM
pue ‘ses)  SKeuzone: ‘sofeurep
Jenyor ‘Jo1yel sAnounfuy
‘siyBu Lopuss ‘sigeuaq
28ury ‘Aed Yorqg JUeWIAIRISUIS]
FUIpnIONI JOYS1 “ONEEIR]

JO STeaK OM} UTRIM TOTIOE [IATD

‘me £q parqryoid
£qreoyoads 10U ST AINSO[OSTP
.o g1 Ages Jo qifeey

' ona& 0} 108uep oyroads pue
[EnUEISqns © 30 ‘A1H0YINE Jo

2snqe Ue ‘spuny Jo 1sem §5018 |

®» quowrefeurwsiy tuopemsal

30 ‘3[NI ‘Me] JO UOTIBIOTA

‘uonender

30 ‘opn ‘me] [eIOpey J0

21835 © Jo uonelolA :ayedionred
oy Sursnyas o se ‘romodueur
Jo ‘Aredoxd ‘spuny orqnd Jo
2158M JO S0UASIXS ‘none[nIal
10 ‘anJ *Me] [eIepa) 10

9JElS € JO UOMBIOIA pajoadsns

10 vope[ota :3uniodar 01 S

‘uonengal
10 ‘Q0UBUIPIO ‘B[N ‘me]
800 10 ‘97e3S ‘[eIapay Aue jo

UOTRIOTA P23oadsns JO UOHBIOIA

“AyIAROR PIYE[RI
Kue uy sedelus {yer19q
9[qRUOSEAI U314 UONE[OIA

€ S95079sIp oym 9akordwy
‘peyosord
10U SUOTIBOTUNUINIOD
. [enUspyuo)
“UORP[OIA B 9q 0} S9AST[q
Kiqeuoseas sekordwe
QU7 T8y SATORIIP € JN0
K118 0} $95MY31 10 03 $303[q0
10 {M3TARI SARERSTUTIIPE
19130 30 ‘Armbur 19qi0
10 2AnR]S1S9] ‘Surpsecoxd
100 ‘Sunesy ‘UoneSHseAu]
e ur seredronred t1skordwe
01 reg poosS ur UORE[OTA

w spodar oym sekordwryg
"asyey
st uodal smouy sakofdus J1
pavoajord JON “UOROE 1IN0D
® X0 ‘Apoq opqnd Sunsenbar
sy q pay Axmbuy
10 ‘Burresy ‘uoneduseAu;
ue yr oyedronred 03 pesenbar
st 1ey sokojdwre ue Jo
tApoq sriqnd © .10 30hordwe
oy 03 ‘wodar 01 InOqe

s130 ‘suodex oym sekordug

saokordure arerg

WISAS JUIURINOX
ssokordwe
onqnd

oy uy atedronred
03 eqi3ne

SI8 oYM SONNUS
JueWUIaA08

30 saakordure
‘s o

JO SUOISIAIpGRS
feonyod 1o 938

oy o svakordug

ajels oyl
JO SUOTSIATPGNS
eontod 1o arers

o1p Jo seokordury

(£007) 1961/51¥8
o dwo) "1 07

SIONI'TTI

(€007

QTYoNN) “bas 12

1012-95

9poD oyep]
OHVdI

(€002

QTOTN) ‘bas 1o

19-8L€§ uwy
TeIS ATY ‘MEBH
IVMVH

287



133

1509 Surpniout Joi[21-‘UONELIOMA.

30 skep 06 unpis ssokordure
payIsse[oun 107 UCHOR [IALD

'$997  Sfauzone

pue 51505 Surpniout Jatel:sIeak

7 1oj justfordurs-s1eis 10§

uonesyIeabsIp puB UONBUIILIS)

annbax Aeur suonejolA pajeadss

JO 3585 81 Ul J0 ‘shep O U

o101 J0u 105 Ked JnOWILM dABS]

‘Kouefe Sunipne

10 211yB[SIS9[ JO SYeqUUa
I sursouoo otgnd Jegio
10 Aouse o suoneiado

Burssnostp {Ayste] spredarstp

uo papuadsns aq Kewr JojefoIa Asseposr 10 Aste]
-1081A12d0S 03 JINSOISIP " ‘uonejora paSae Jo sAep 30 smouy sskofdure ssefun (€002)
soud jo juswrenmbar 06 urgita seakordurs paylsselo ‘uonezmuesio 10 ‘Kousle €L62-SL8
Lue siqyord ' 0] pIEO 901AISS [IALD) 91818 ‘suone[ngar 10 ‘sojny ‘nosred Aue oy uORIRIOIA Uy 1015 uey
Aoyrosds symels oY Pim SULIRSY SANBHSIUNUPY - ‘ME] [BIOPS] JO 18IS JO UONEIOIA e sproder oym akordurg seakordure 231§ SYSNVY
‘Jourowapsmur ddurs
B ST 911835 JO UONEIOA {JaTjel
sanoun(ur 599y  sAouront ‘Kyoyes ‘Jo1[9q 9]qRUOSEAX
Butpnpour ‘ajeudordde pue Weay d1qnd 03 1e8uep sey 9akordue s10ym Lousde (£002)
SUIA9P JINOD J1Y) JoTjal oyeds pue fepurisqns 10 JUGUWIADIOJUS MB] 1O [RIOJO *bas 12
s1qenba 1e130 Aue 10 ‘Ked yoeq *LJLIOWINE JO 251qE ‘Spuny JO orqnd xetjo Kue ‘A1quassy 82VOLS
JNOUATA JO IM JUBUILISULAY asnqe §s015 JuseSeuTISI {eI9ULL) JO JoquIdur 2pOD) B40]
VIN Burpnjout Jat[aeI ‘UONOY [IALD) ‘9]0 IO ME[ JO UOTEJOIA 0} UONEJOIA © JO 2InSO[0SIJ seafojdurs 1e1g VAMOI
1091109 .
0} oW 9[qrUOSEal )
9A18 pue ‘uopelotA *$95IN0SaI
pewrurwos uoszad orqnd jo asnstu teouBUIPIO . (€007 159M)
ey} $sa[Un ‘AyIoyne uoISTAIpqnS [eaptiod Jo *ase] §1 11 smouy 9akojdurs P01-C1-v§
Funurodde 10 Jos1ar0dns ) ‘SINI IO Mef 91e3s ‘tropengan sso[un ‘SURUIM U UOTIBIOIA ) WY 9poY) "pul
01-980[081p 350t sakordwgy ‘reodde sanensTUTWPY 10 MB] [RIOPI] JO UOTIRIOIA,  suode oym sefojdug saokordwe 1815 YNVIANI
&ddp suoyoszord Apawal pup 2npadodd pa1vo104d 51 JOMPUOD P2102104d 28p42000) e
240foq pasinbai - 2NS0)IS1P YoM B

1024400 03 Kpuntioddp

4of uonvio1A fo 24nvN

lanasaninsnimm

288



134

(panunuo))

UORE[OIA BY} JO
Tokojdurs aSTAPE 181G ISTA

VIN

“JosfATedns 03 2INSO[OSIP

soud o juswannbar

Kue snqryoxd
Arreoyroads amywls

*§1800 UNOY

‘599] A.mwo_.boﬁa 9[qeuoseas
‘JUBWISIEISUSI ‘s1gauag ‘Ked
Joeq ‘sedeurep Arojesusduwioo

SOPUIOUT JOT[AT SUOHOE [TATD)

‘sodetrep K1oresusduroo
pue ‘vorsuadsns Jo
potted IO} sjyaUaq PUE SUIOOUT

150 ‘yuowayBlsuIaY Surpnjout:
JoT[or ‘SUTIEOY SANBDSIUNHPY | JO suorsiAcld Aue Jo SwONeoIA

) *seBeurep
sanyund pue ‘yaTiar sAnounfuy
“ustnaieisurer Jurpnjout

JoI[e1 ‘SOIPATISX SATEBNSTUTLIpE
01 UONIPPE Uf UOTE[OIA

30 S (6 UIGIIM UOROE [IAL)

‘payroads j0u

SOTpoWIa ‘SULIReYy SANBNSTUTHIPY

‘uonejngar
10 ‘9[nI ‘ME] [RIUSUIUOTIAUS

JO 10 Me¥[ S1EIS JO UONB[OIA

90150 orqnd 1o juewkojdue
arqud jo sennp Jo 2dods

oys 03 parefa Aendoxdur Jo
$108 030 Aue Jo ‘sonpnier
JO ‘o[nI “1op10 LU 10 pIeoq s
Jo uonorpst{ oy UNRIA e[

- *Kyoyes 10 (I[EsYy

orqnd 30 JusuLeSuepus

10 ‘ixomne Jo 9snqe ‘pnely
‘aisem ‘TuowreSeurtusT

10 {90UBUIPIO

10 ‘an1 ‘gyepuenr ‘uoneindar
SANENSTUTWIPE ‘IopI0
DATINDIXD ‘AINIEIS ‘MB] [BISPJ

Jo ‘a183s ‘reooy Aue Jo uonejois  uo Bunoe uosied 10 ‘eefordug

‘Me] 91) JO-UOKBIOTA UL ST 181
sonorad 10 108 Jusuwdojdure
ue i1 syedronred

, 03 sesnyal 10 §309(qo
10 ‘Apoq onqnd Aue 01059
$OYTISH 10 UONBULIOFUT

- sopraoxd ‘esojosTp

0) SUSJERIY JO $ISO{OSTP

(g00¢
19M) L96°€78

mrey poos ur oym sokoidwy  seekopdwo onand ‘uay eI A9y 'B]

"Jo1[3q 9[qRUOSEal

g uonompsumf o Ayuomng:

juateduod yo Ainus
Jo uosied ¢ 10 ‘preoq o3
‘peay Aouade I8y 03 UOHEIOIA

e spodar oym sekojdug
AusTey -

1O [Ny $11 JOF predaIsip
SS3PI0VY LM SOSOTOSIP

IO 958} ST UORBULIOJUY
smouy eakordure

31 paroajoxd joN ‘Surpsecoxd
TRIOYJO Ue U SOYTISST OyM
Jo {5910us8e JUSWIIOFUS

30 ‘aanesISe| ‘Teropnf

01 UonE[OIA parosdsns

30 wone[olA ¥ 1odar 03
1noqe st Jo suodor yiey pood
ur oym ‘Jreyeq s,sekojdws

seaforduwe ofjqng

8IS O}

JO SUOISIAIPQNS

Teontod pue oyes
o Jo seakordwrg

(£00T 353M0)

691T:TH8

UV 18IS A9y e
YNVISINOT

Ao

(€007

uimMpleg-syued)

‘bas 12

101°19§

uuy 1R Aey A
AMONINTA .



135

‘$99J ,SASUIOE PUE SIS00
‘uogor Areurdiostp sreridorddy
axe) ‘Aapsoubs’ 10 akval
quexd ‘Aed yorq “dorHotoId
10 JUCUISIEISUTRE ‘HOHOR
[erpewor syeudoxdde oy
jounosied 1103} TORULIONUL
[PIUSWIINEP JO [BAOWSI
Suipnjont yorje1 ‘UoyEIEIRL

JO SUIUOUI XIS UTYIIA POy

*K197es 10 1[RRY

oriqud oy xe8uep oyroads pus
[ETURISQRS © {4ou0t JO AseM
5018 10 YyusureSeueusTu
5018 ‘Luopne

‘Jerousy Aoy

o1y £[uo 03 spew oq Aewr Me]
£q paraj01d woneRLIONT

JO 2INSOJOSIP ‘Jorreq
0]qBUOSBAI YIIM UOHEULIOJUT

youeIq
2ANN0SXS O}

(€007) bas 12

10€-68
SUdJ % 'SI9g 9e3s

“uuy 3pop ‘P .

VN EE&ES ‘BULIESY SARBHSUTIIPY JO 9snqB UB {MP[ JO UOREIOIA sosopostp safodury,  ur ssakoydws a1Blg ANV ILIYIN
*sonoeid 10 ) .
‘UOTIPUOD ‘UOILIOTA B} ‘uonesto]dxe
Bunoauos Apdwoxd ur 10 ‘osnqe “1o9]8au
Jjasa j0u [jia rforduwe pejoadsns podar seop pue 0}
a1 03 spoda ey panmbai stiyyesp Jo Amfur
2A31[2q 0} UOSESI dYToads STOLISS U] 1[RSaI PINOM
sey sefordus oy ;1 1R} UORIPUOD € 0} BUCSWOS
pannbai jou st refojdure asodxe pinom Jey} SANI2IIp
ue 03 9010 JoL 200 A11e0 0 sesnal
*don30v1d 10 “UOnIPUOD R ‘uonoe 1N0od € Ut 10 ‘Apoq
‘UOPRIONA TR} 1091300 ‘ares otpqnd 181 £q prey Anmbur
03 Ayunpoddo ajqeuosest, ) 30 prepuess 2qqeoridde oy 10 ‘Buprsoy ‘uoneSnsaAUT UL
¢ 1okordura a1 pemoye ) “uonoiA WO YOUBIASD B SSNISU0D uy oredonred 03 £poq orqnd
sey pue rafopdure INJIIM JO Aep yows 103 01§ JO e 1ep1ao1d aIeo yesy B Jo £q pessenbar sy foas1[eq (£007 3s3M)
oy Qi Ajuogine auy e 03 305(qns oq Aeut 101801 WOISSTWIO JO JO¥ UL 10 SIS0 07 osned sjqeuoseal P4 s3akordws footos ‘bas 12
£z0s1a10dns Suraey ‘payroads 10 s9kojdws o3 Jo £1a7eS Apoq onqnd 10 rekojdure pue ‘orels o) 1£88 ‘97 m
uosied © Jo uoRULRE JOU SSIPAUIAI {UOTSSTHIIIO)) pu® YI[esy Sty NS PInos 21 03 ey poos ur sprodar JO SUOISIAIPGNS uuy
21} 01 HONBOIA o} SIYSTY UBTINY SUTRIAL jery oonoexd e 10 ‘ony 10 " oym ‘eakordws Jo Jyeysq eontiod ‘oreis 018 A0y BN
Suriq 51y 1snw eokordury ot 91053 BULTESY SANBISIUNUPY  M¥[ 2183S JO [RI0PS] JO UONROLA U0 Sunoe yosad 10 ‘sekojduy o1 Jo seakojduryg ANIYIN
Kyddp suonosioid £pawiad pup 24npad0old pa1oat04d st - 1onpuod pa1da1oLd 28viza0) 1S
240f2q paitnbal 24NSOJOSIP YITYM

1024402 01 QrunpioddQ

dof uouvjo14 fo 2ampN

(manunuon)

290



136

(pamunuo))

V/IN
‘IULIO B JO 90UIPTAD
Furpiaoxd yo ssodind
103 Apoq orjqnd & 01
QINSO[ISIP S SSYBUI 1O
‘2INSO[OSIP 9Y3 JO [nsal
e sv uLrey [eotshqd sresy
Alqeuosear sakordue
a1 ‘a1nyeu up Aousdawe
st 31 pue efordws 943 Jo
s1081AT2dNS 2IOW IO FUO

03 umowy st Korjod o)

T8 UrEa0 AJqEUOSEar

ST 9 J1 1001100

03 Ayumzoddo oAt

03 paxnbaz JoN "ANanoE
a3 3001109 0 Ayunyroddo
s]qeUOSEss 8 Jekoidure
2y} pIoYe pue 010U
uenum £q sekojdws

a1 Jo Jostazedns

¥ JO uonusyie 9y} 01

QINSOTOSIP JUNIq 181y SN

"006$ UEQ
QIOWI 30U SUY [IAID 10F 2]qRH

2q {[8Ys JOB]OIA {s39] showione”
" pue ‘safewrep [emoe ‘Joner
aanounfut ‘siySur Kyurorues

* ‘syyoueq eSuLy Jo JusISRISTIAT

*fed yoeq JuoWIOEISUIRX
 Surpndut Jetjer ‘UonEIEIel
243 JO $ABD-06 UMPIA ‘UORIL [TALD

*§1800 pue $99)

_ Skourone o|qeuOsTSl ‘sodvurep

. Polgen ‘S1geung YusuaeIsurel

““Jar1e1 sanounfur Lreroduwey

‘s1opio Sururenssy Arerodure)

ansST ABUI 1IN00 31 UONIPPE

Ul ‘SUOTIOR 10} ME] UOWITIOD 03

J]qe{reAR SSTPAWSI [[B ‘UOHE[OIA
10 STe9k o) UTgIIM TOTIOR [1A1D

.u_a 10 ‘uofjendar ‘me|
8901 10 ‘81838 ‘TRJep3) B JO

UONBOIA patoadsns JO UOMEIOIA 01 Inoqe sT 1o suoder askordurg

“JUSUIUOIIAUS BU} 1O ‘A1oyes
‘yiresy ongnd 03 Ysu e sesod
saAo1[eq Aqeuosea sokordure
9 YoM ‘uonengal

JO ‘a[nd ‘MB[ B JO UOHBIOIA

wode1 03
NOqE seM 91 e} S0UpPIAD
Furourauod pue yespo £4q

#oys jsnux sakoydure ‘uonoe

1Moo © 10 ‘Apoq ongnd
ey Jo Axmbur 0 ‘Gutresy
‘vopednseaut ur ajedronsed

o1-£poq oyqnd Aq peisenbar

sy tostey st wodal oy 1Y}
smouy eskordure o sse[un
Apoq orjqnd & 03 1odar

“UOTE[O1A

-8 2q 0] PeAdI[aq A[qeuoseal

-eonopid so ‘Korrod ‘Kitanoe

Kue “ur oedronred 03 sesnyor

30 ‘03 02(qo 10 ‘4poq
onqnd e *21039q soYNSS} 10
‘0y uoneLIoFut sapraoid Jo

{Jo119q o[qRUOSEa) YIIM £pOq -

onqnd Jo 10s1Azedns 03
“pia drgsuone[er ssouIsng
© sey Jokojdwe s sakojdwe
o oym akordure Jetoue

10 1eK01dura oy Jo UoHRIOTA

® 9SO[OSIp 0} SUAIEAN

10 sasoyostp sakordurg

sookojdure
QOTAISS [JALD
PoyIsse[o S1RIS
1dooxe ‘arEss oy
JO SUOISTAIPGUS
Teonyod Jo 9jEs
a1 o seskopdurg

JUSWUISA0S
8007 JO 91818

sy go seakordwry  SIIASNHOVSSYIN

(€007 159M) bas 12
19¢°§1§ Uy
smerT *duroD ‘YorN

NVOIHOIN

(£002)
$81§ ‘6p7 U0 ‘uUY
SME'T UL 'SSBIN

291



137

‘000°01$.01 dn Jo-ouy:

T1A10 8 10§ S[quI] A{[enpIAIPU
punoy oq Aew Ajuoyine:

1o preoq Suruisacs s, fousde
uE Jo JoquIaul Yorg '$99}
SASUIONE S]qRUOSEAI PUB §1500
11109 ‘safewep Aroyesuaduros

“1opuad 10

908I U0 Paseq UONBURULIOSIP
) 10 *A1978S IO 1IESY
a1jqnd s 03 Jeuep oyIoeds
PU® [2RULBISQNS B {3SIN002T
anqnd 1o spuny ongnd

30 SSOJ 10 ‘3352 ‘UORONIISIP
‘oSnSTUW ‘0SNQE [eHUEISqNS

‘Apoq aane3nsaAur

9)83S © 0} UOHPULIOFUL

aspej sepraoxd Ajjeuonusut
pue K[Sumoury sefojdure

31 p2109103d J0N] "SONTWO))
SOTyIT PUT 10)IPRY 2IEIS
‘Teroussy Aewsony Burpapous

(€002) bas 12

“JO191 2AROUN{UY “JUSTISILISUTSL u siynsal AHoyneg Jo asnqe ‘Apoq sAnednseaut 9jels € JuawUIA08 1L1-6-628
pue fed yorq Surpniout e st 1o ‘uope[nga1 10 me] 0} yIrey poos ut UORIBULIOJUT 18201 10 aress UUY ‘9pop) "SSUA
YIN sofeurep ‘JuULROY QANBNSIURUPY  2183S JO [BIOPS] AUR JO UONEIOIA sopraoxd 1o spode; gekoduwg oy o seakoyduy 1ddISSISSIA
‘an
a1 Jo preSaIsIp sSepoal
ug 10'9s[e} are Lo 1By}
Suimowy sjustIe)s soxew
sakordura J1 payosgord 10U
{UOTIZIOLA B 9 O} $9A3[5q
ULy JO NS i A1qeuoses: sakojdue uopos
‘Jo1101 29[qEIInbe 10130 pue onqnd sy seoerd Ajrenusiod unoprad 01 19p10 sosNgal
sanounfu oA19001 Leur pue ‘s39f pue pIepie)s UMOUY ¢ $3jBj0iA ‘Apoq orqnd © Aq Armbur (€007 159A)
sksuzone ojqeuoses: Surpniour $901A108 2189 1jeay Jo Lirpenb 10 ‘Burresy ‘uonesnsaaut ue 91118 91 *bas 12
‘SJUSWIASINGSIP PUB $1500 SU) YOTYM UT TOTBIIS o ur syedronred 01 £poq orqnd JO SUPISIAIpgNS 1€6'1818
‘0] 18 9]qRI9A0031 saSrurep 10 e 938lS 10 [RISpOY AUR JO e £q paisenbau st fyirey eonrod pue eS| ‘uuny eIs uupA
V/IN 1[e PUB AUE JOA0O9I O} UOKIJE AT LORR[OIA' Pa10adsns 10 UORBIOIA pood ug spiodes seforduryg oy Jo seekordwy VIOSENNIA
&ddp suonostoud ) Kpawad pup 2unpaooid patoagod st 19MpU0d PagoRIoLd - 28042400 2018
a40faq paambad - 241501051P YOIYM
1020400 01 ppuntioddQ Lof uonvioa fo aunpN

(panutguo))

292



138

(panupuo))

599} | §kattioife Surpnpotr

‘apenidoidde SUresp 31 se Joror

15110 30-ked"yeq Surpnpour
Jor[el ‘BULIBSH oAERSIUTIDY

VIN :
‘seBeurep sanrund

“1Sa10MT “$1yatiaq eSuryy pue

sagem JS0] Sepnstt Jorjal ‘aseo

[1a15 © Suryy 0y301id sampsooxd

oourAdLS [euIajir s Jokorduts

VIN

“sok0dura sy 10 Jorjer
sieurdordde 19pid pue wonoe

s, KouaBe 9510431 Jo AFrpows
Kew preoq ‘suotie[ora pajeads:
10 [nII[IM JO §9s8D Ut uonisod
Jo sxmyrap0g o *Ked Jnoym

10s1AI2dNS 03 SINSO[OSIP skep O¢ 01 dn pepuadsns
Joud jo yuswannbay 2q Aeur I032[OTA ‘UOnRITEIRI
Aue syqryord 243 JO sABp OF UrgIIAM

Areoytoads symelg

Isuey¥eisnw sskordmyg

PaIy SULESY SARENSIUTIDY

"Kyo1e8
1o yaresy orjqud 03 o8uep
oyroads pue renuelsqns
B $938910 JO ‘Spuny JO ajseM
$5018 10 JueweFeuBISTY
$5013 ur symsa1 ey
uonos e 44z AUE JO UONEIOIA
*3[0 SARENSIURUPE JO ‘93mels
‘u01s1A01d JRUONMINSUOd
£q poysIqEISe ST 18Ul SIBjoM
1o ‘K1ages ‘yiresy orjqnd
Sunueouoo Lorjod e se peuyep
‘Kotrjod orqnd jo uonejoIp

‘Kyoyes
10 yyesy orqnd o3 ofuep
oyioads pue [enuUeIsqns € J0
‘fyIoyine Jo asnqe ‘spuny jo
aisem 55018 “uswaSeurwsT
J0 tuoneragal

10 ‘a[nr ‘e AUB JO UOTIBIOIA

IOV SSOUSANOOHH
TWOUILISA0D) S)BIG O ISpUn
PIoY Suweey Jo uonednsaAur

ue o3.3uensind {uowmnsey

Jo uomBuIIOFUr sap1aoId

oym sekorduss ‘Erogro

31835 Paos]e AUB 10 [35Un0))

IMqQng 03 JO1[3q S[qeuosear
Wia spodar oym sekordury

'UONE[OIA
© S1 3By} UONOSIIP B SIN0IXS
0] S9STJaI JO UOTiR[OTA
suoder oym sekojdwy:
*K1a3es 10 ireay otyqnd oy Jo
Juewreuepus Jo ‘Auoqne
JO esnqe ‘spuny Jo 9isem
5018 yuowrafeuvuIsTIy
‘SUOTIRIOTA UMO §,8a401dure
QU3 0] SIBSI SINSO[OSIP
3} I0 ‘renuULpyUcO
ST UONBILLIOJUT 9} ‘9S[BY Sem
UOHBULIOFUT Maty dako[duwre
31 peossoad joN aarepsiSe)
JOSIOqUISW JO IOJIPNE 9YeIs
i KousBe Jo uoneredo
Q1) $ISSNISIP JO UOLJOIA
$950[9sIp oym skojdgy

SNEIUUINISUT
Q1BISINUT

pue ‘rou1403
o ‘eIme(si8a]

oy “sumoo (€002) bas 12
Surpuyoxa jun 1002-188
TEIUQUILIAA0S TBIS A9 "GN

Kue yo seekordurg VIASYIFAN
(€002

yprws) ‘bas 12
106-2-6€§ Uy
9pOD) A9y IUOW o

=

saokordwe ofqng YNVINON &

(€007)
§S0's01§
1018 A9y O

sesfordwe aye1g RINOSSIN



139

“uonoew100 3dwoxd ur
J[0SOT JOU PINOM UOTIBIOIA
® yons Surodar jey
2431[5q 0} uoseal oyroeds
sey s0kordwe o1y} ssATUN

‘Jotres
sAnouR{u} 10 ‘Y11 AJIOTUSS
~ pue ‘sigeusq s3uny Aed
joeq qustuaEiSUer SUipnIul’

‘001105 03 Amurroddo sorpawar yuswfordurs *UOTIEOTA € ST 1B} FANOAIP B
e1qeuosesr rekordure Jo 2ourd 5,20£01dura 21n00xXq 0) sasngax 10 ‘Asnbur (£002)
Q13 MOfJe pue 10SiaTdns o1 Je 9[qe{reAr ss3001d Te[rUS 10 ‘Surredy ‘uonednssaur *bas 12
¥ JO uoTIUSNE oYl 10 ampaooid souvaoud Aue Lue ut sejedionred JuOUIUISA08 196178 ‘uuy
03 uone|otA padeyre oy 101J% “10qe] JO IOUOISS IOV *9J0 IO AB] 1800] ‘e poos ur uoneloIA Te00] Jo 9jels 1818 A%y 'H'N
Supq js1y ysnur sokordiry oYl N SULTEOY SATENSIRHDY 10 *eyels ‘eIopa) AR JO UORBIOIA e sppodax oym sakordurg oy Jo seakofdwy  MIHSAAVH MEN
*2InSOJISIP JO 9IBp WONJ STeak - ‘
7 UTIA JROD0 1STT UORPIEIoY
. uoperreier - Keuouroriqnd Jo ajsem sso1d
95200 03 uosted tedoxd 16 ‘K1ages 10 qeay o1gnd (£002)
a3 Supoalp 19pI0 UE snsst Avl 213 03 198uep oyrads pue bas 12
otjm [sunosiad Jo jusunredap [eriuisqas ‘Kioyne Jo-9snqe “JuounIaA0s 119°182§
oY1 Jo 103yg0-Surreay ‘90UBUIPIO [800] ‘Uone[ngal ‘UOTIBIOIA [B90] 10 2)E1S 015 'ASY ‘AN
WIN € M SULIEsy SANRNSTURUPY IO mef 91835 AUe JO UONBIOIA ® suodar oym.-eefojdwy . ..ot Jo seekordwg VAVAIN
&ddo suonoazosd Apawal pup 2npa204d Pa199104d 1 1oMpU0D Pa1o2104d 28v4240D) g
2.40f2q paainbad 2UNS01ISTP YOIY oA :

1024400 03 £yunioddo

£0f uoypion fo aumpN

(ponutguo))

294



140

(panuio)))

‘SUOHBIIS
Kouagiewss Ajuo o3 £jdde
suondoeoxe ‘IeAsmoy
{3INSO[OSIP 943 JO INST
® se uwreq.JeorsAyd sreo]
£1qeuosear eakordwe oy
a1syM JO 19K01dWIe SR
30 muOmm?«u&Dm J0Ux 10
SU0 0 UMOUy ST ANanoe
o). UTeLId A[qeuosesl
1 9okordure a1eym
paxmber jou {Ai1anor
oy 1001100 03 Kirumizoddo
sqeuosess rekordums:
oy} PIOJJE PUB ‘90TI0U:
uanua Aq eekorduo
ay3 3o Jostazedns € Jo
uoTIuelE o1 01 JuTe[dwoo
o Bunq isnuw sekordurg

“UOTEIOTA
juenbasqts yoee 105 000'SS
Uy 9IOUL J0U PUe UoNE[olA

1S3 303 (OGS Tey 230w o

pauy 9q AvitrIoie[ola {sefewrkp

oATirund pue 6097 sAoulone

PUE §1S09°UN09 ‘siyeuaq

pue soBem 180} ‘eakordwo

' 36 uetrsielsutel ‘Jorer

saBounfui Furpnious yerer

siqennba’1o 78887 Joqi0 sB oM -

SB ‘SUONIOR 10] ME] HOUIIod

UT O]qU[IEA SIIPOWI [[E

Surpnour seIpeHal ‘uonEIEIex
. 'J0-Teak SUC UTHIHM UOOE [IALD

‘Teuorssejoid areo yIresy 9y ul
PoynIed 10 pasueoy] sofodws
ue 4q areo jusned Jo Lirenb
redoaduut 1o tuonengar

0 ‘3T “MB] JO UOTIBJOIA

*JOBY 1O B[ UL SISBq JNOYHAM
sem Tonoe s,00kordure
Jrparostoad jou ‘wonosyoad
[BIUSWIUOIIAUS PUR 3[eoy
oriqnd Jo suxeouod Lorjod
onqnd yis spgnedwosur

ST 1O ‘[EUTULIO ST ‘UONBIOTA
® ST §9A3T[eq Ajqeuoseal
oakordwa o1 3813 K)AROE

Aue ‘uy syedtoned o3 sesTiyar

10 ‘sp00{qo J0 tAnmbur
Jo ‘Supreay ‘woneInsoAUl
ue Jugonpuos £poq oyqud
£ue 03 nonBULIOIUY S9pIACId
$JOT[9q 9[qRUQSEAL M
£poq orjqnd 10 10s1AT9dns
® 01 ‘drysuone[ar sseuIsng
® sey Jo4ordurs s sefordure
Y} woym M sekojdure
0 yafordure a1 Jo Korjod
© ‘95008 IP. 0} sUSTBAIY)

Jo ‘sasofosip oym sskordurg

o oS
QU3 3O UOISIAIPGUS
Teonsiod

Jeyi0 Aue

Jo ‘fyediorunur
‘Aunoo ‘a3E3s

oy Jo seskordwyg

(€007 159M)
© bas 1z
1-61:p€8

wy s TN

AHSYE! MEN

N



141

*HONE[OIA

1051100 03 K&rurgzoddo
o[qeuoseas B rkordue
Mo[Je pue Josiatedus ¢ Jo
UOTIUS)E Y} 0} UOHBIOIA

Bup1q ssnut sekopdurg

“yages pue yeey

orgnd o3 1e8uep snotles
PUE JUSUTWIUL ST 219
ssaqun uonoe sredordde
938} 0} WY} S[qRUOSEAI
 2ouSisep 1o Lioyine

. .mo&
skowrone puw ‘53500 ‘Ked yorq
‘s1yaueq 98Uy JO UONRIOISST

“YueursjeIsuel ‘Jorfer aanounfur

.-SIpNIOUT JoT[oX ‘UOHRIEIoL
JO Yook SUO UNIA UCHOB-[IALD
'500]  sKowronepue
$1S090 1IN0D PUe ‘SYudq-puE:
s5a3em 1501 303 uoriesuaduiod
‘R4 Aitiorues pire s1ysusq’jo-
Jusursie)sutal ‘oakordwd oy 3o
JUSUSIRISULRT ‘JRTar SAHOURUT
-Burpnyous Joral (uone RISl
30 Teak 9U0 UTPIM ‘UOTENIQTE
10 Surresy SARRNSTIRIDE
-0 J00(gns 10U J1 ‘UCTOE TIALD
*peprtizad
st s uopoe aygudordds
1010 Auw ey Kewr uonEnIqIR
30 9580 oty uf pue ‘Aed yoeg -

‘uopeingal 10

‘910 ‘me] [BI0pS] 10 SjEls Aur

JO UORIOIA {A1378S 10 THRaY

onqnd ays 03 3eBuep syroeds

pue [enueisqns e syuesaid

pue 531810 ey zekordure o
Jo sonoexd 10 ‘Aotrod Aanoy

udhienar 10 ‘o[nI ‘mey [800]
10 ‘a1e3S ‘[eIopa) Aue $a1B[OTA
TR} UOTIOR [RIUSUNLISA0S
1ododurr ue saptynsuoo
s9A911eq Alqeuoseal Sa4ordwe
atp 18t 10 {K307es 10 sy

‘uonefola e ur sjedonred 0y

sosnyat 10 03 §393(qo tAnnbui

o ‘Burresy ‘uoneSnseaur

ue Sunonpuos £poq orjqnd

Kue 210599 S3YRSI) 10 0}

uoneunout septaoid ‘Apoq

- ongnd € 03 10 Jostazadns-

"¢ 03 asofostp 03 susrEANp
10 S9SOJISTP oYM dakordug

soakordure

103998 oNqnd

“emeyster

a1} Jo sToquIaur
pue wes4s 1nod

(€002 Asuursol)

OpLE M1 qeT XA'N

Sunurodde au aptaoid 03 I uswISgRISUTel Surpnjour o1qnd a1 03 1e8uep oyroeds payIun o1y JO (£007 Aouurs[oIN)
110330 ITE] poos € aprux Jorpe1 tsammbal 108nU0d pue [enuesqns € sjussard *Apoq [ejteuntiIoAos saonsnf 10 seSpnf Q-GL§ me
aaey Jreys eafordurs - juswfordure Ji uoneniqre puE 832210 Jeu uonenger ® 0} UOTIB]OTA B SISO[OSIP 1deoxa ‘904ordure ‘ATRS AID AN
2INSO[OSIP 03 0L 10 3utresy oANRISIURLPY 10 ‘O[T ‘ME] JO UOTIRIOIA IRy pooB ur oym sokojdury orqnd Auy SNIOA MEAN
&ddv suoposold Kpawias pup aunmpadold patov104d st 1oMPUOD P2102304d 2842400 amg
240f6q paanbas 241S0[081P YOTYM ) :

102440 01 Lypungeoddp

dof uonpiola Jo aaninN

(panuuo))

296



142

VIN

‘Kypoying oreridordde

IOUBQUISPSTIY
g SSB[0°8 ST UOBE[OIA

‘soSewrep

-9[qaD ‘STOTR[OIA [NJIIM J0F
pu® ‘599 ,SASMLIONE S]qEUOSER]
‘51500 ‘sIyB1r LII0TUSS pue
s1gaueq 93Uy JO JUSUIALISTIRI

'$30IN0S2Y

onqad 3o ssnsTm peeler-gof

tootreuIpIo 10 ‘uonendar

‘3N ‘Mu] JRIOPa] JO ‘OjEls
‘[e50] JO UOUBIOTA PAIBIRY-GOf

‘Kyuoying

JO esnqe 55013 J0 ‘sofuow Jo
s1sBM 55018 JUStUeBeUBISTIU
5013 10 ‘K19JS pUE RRaY
orqnd ays 03 1e8uep oyroads
PUE [ERUBISQNS $S90INOSSI

9} JO SISQUISTL

e pug ‘Terogo

sanutodde

10 PRSI

[oes 10y Arejo1oes

SUO pUE JUEISISSE

redround

10 Andep ouo

‘so1y0 A10IM3BIS

sanurodde ue

Surpjoy suoszad

‘1JeIS [1OUn00

sAneISIZe]

2 JO SIqUIIMI

‘TOTSTAIPQNS

Teontjod

© UI JO 93038

o} Ul S[BOYJo

pa109)e 3daoxe

“JUSTIIPAOS

1800 pue oels
o3 Jo seakordurg

‘uoneziuesio sekojdure
ue J0 ‘eIeued Aewone
oY ‘AUIONE §,91838 ¥ ‘PESY
KouaSe sanosdsar Joy sy

" 03 sprodax oym eakordug
"eyeInooeuf 8§ Hodel
Y3 181} 9ARN[3] 0 UOSEAI
sey 10 smou eakojdws
71 patoagoxd Jour ‘Kyages
oriqnd o3 Jeany) € sasod
10 UOTIRIOIA & '9IMINSUO0
Kewl ey} 9AROLIIP © 1IN0
£11e5 01 $9SNJAI 10 ‘TIPOUOD
orjqnd jo sIejEwr JnOqe
sorpoq ofqnd o3 spodar

$Jo1[eq d[qruosesI sey -

safordure areym ‘Kinoypne
apeudoadde rayyo 10

(€000)

bas 12

$O-1'11-p€§

3poD WD 'A'N
V103V HLYON

(€007)
'bas 12

faYated



143

VIN

10q¥] 30 Juounredep 23EIs O
M@im wreps B ofy o3 uondo oy
sey osye sako1durg ‘sampesoid
sofordure arnqnd 10 “oEnUos
aurkojdume Juoursarde
SurureSreq 9Anoo[[00
® apun sampadold soueAsnd
s[qereae Surpnout ‘sseso1d
SATIEIISTUIUIDE S[qEIeAR
Kue jsneyxe ysnw sekordury
'$39] SASUIONE puB ‘$1500
‘Jo1131 9andunfut Jusuenwad 1o
Arerodwar ‘s1geusq s8uny ‘Aed
JoBQq YUSTIILISUIA SIPNIOUT
Jotpas tuoneroia padare

Jo sAep 087 URPIM UONOE TIALD

*3fnu 10 ‘uonemSsr
- ‘9DUBUIPIO ‘Me] [B20] 10
‘a3e38 ‘[€30PS] € JO UOTBIOIA AUy

‘UOTIBIOTA € 9q-0) ‘SurALI{eq
08 J0J 19®] T SISBQ 9A199{q0
Ue SBY pUe ‘$9AI[q
s9kordura a1p jel uonoe ue
wroprad o1 Sursnger Ambur
10 ‘Burresy ‘uonednsoauy ug
uy sredronred 03 TeroYyO JO
Apoq onqnd & £q paysenbaz
Suteq ‘rey Poos u [eroyg0
JUSWIBOIOJUS Me] JO ‘Apoq
mruowmweAod ‘tekojds

ue 01 uoneoIA paroadsns

Jo uoneloiA € Suntodey

&ddp suoyoarord
2.40f2q paanbad
1924400 03 KpungioddQ

Aparuzs puv aunpaoosd

pagosroud st
24NS010SIP YOIYM
40f uoynioa fo sampN

1oMpuod paaziold

(€002)
*bas 13
0T-10-v€§
seafordure 2poD WD "A'N
103995 ofqng VIOAVA HIION
28vaza0) . g

(ponuuop)

298



144

(panuyuo)))

‘Kyuoyyne Aro3enser

seij ey LoueSe 10 [eoWO

orqnd srenrdoxdde soyio

Kue @ Jo ‘uoporpstm{

$ Jerousd 1oi0adsur

o) UMM JT Tezousd

10300dsUr O3 M TOOYFO

soead v (i ‘PILINOOO

UONB[OTA A1 2I9YM

vonetodios fedomunu

10 Aunoa ay) Jo Aoyne

Bunnossoxd aui Yarm

nodor uenis ® 8y Aewr

sakorduwe oy ‘rorpies

ST 10ASYOTYA ‘podal

usyM a1 Jo 3dreoar

31} 30 UONEDYTION [RI0

) 193Je SINOY HT UNPIMA

UONRIOIA SY} 1521100

01 10ye ey pood

PUE S]qRUOSESI © YUl

10 UOTE[OTA 2U3 J0ALI0

10U 520D 10407dure 217

31 "wodar uanum apraod

oste 1snwr sekojdwa.

nq ‘Teso oq Aewr

uodal 38114 “1ekojdure

s,08501dwa o Jo

100yJ0 21q1suodsa1 JoyI0

10 J0S1A13dNS 0} UOTIRIOIA

wuoda1 03 9afodwe
sarmbar £jreoyrosds symess

‘Jsaxa3ut s Led yoeq
pIeme ABUI 1IN0D 3Y) ‘SUOHRIOTA
2NBIQI[AP JO 9SBI 31 UT pue
‘599] S59UIIM ‘509  SAsuIONE
9]qBUOSEAI ‘SIS09 ‘syyauaq
o8uwy ‘Ked yoeq YusuIsjeIsuIel
‘Ja11e1 danouUnfur sopnjour
Jotjal ‘uonoe A103B1RIRl

Jo s£ep 081 UIYIM HODOE [IAL)

*Kuorey

® 5130 ‘A307es 30 yijeay ongnd
o prezey © ‘urey reotsAyd

| JOSH JUSUIHILII 35NED

61 A[oNi] 9SUSTO [PUNIILIO

“e st 31 Korjod Kuedutoo

10 3[R YI0M ‘UOISIAIPGDS
Teotinjod e Jo uonender

10 90UBUIPIO ‘O)MBIS

' [8I5p0Y 10 S1EIS JO HOLTOIA

® $171 ‘szopew aekordure
#o[[a} Jo 1efordure Surkynou
01 S® ‘9SUaJJO [EUTUILI B

ST J8() [onuod uonnjjod Jejem
10 ‘1978 SUD[ULIP 9JES ‘QISEM
snoprezey pue pijos ‘vopnyjod
Ire SutpreBat smef 9)e1s

30 UONRIOLA B ST 1T ‘[RIOYIO
oriqnd & 03 podas v Sunyew o)
sB 13001100 0 K1ToyIne o) sey
Iekorduwa oy ey pue ‘Auo[e)
® §1.10 ‘A107ES 30 WEeY onqnd
0} prezey v ‘wrey jeotsdyd

JO ST JUSUIUILT 3STRd

0} AJ9¥1] 9SUSJJO [BURLILIO

® ST IRY) UOISIAIPQNS [eonrjod &
Jo uonen3a 10 SOUBUIPIO Auv
10 9INJE)S [RIOPAY 10 31elS Aue
JO UOTRIOIA S} 81 31 ‘UOLIRIOIA

30 1ehordwe uikynou o} sy

‘podex

93eUl 0) UOHBULIONUL JO
Aowvnoor sumuLraiap o3 Sunoe
10 Armbut Sunpewr (Auogne
Kxorensar yym LousSe

Jo [endyzo onqnd syeudoidde
Kue 0) uopeolA v upodar
‘uopelotA s,09Kofdure

A07[9] ® Jo 12Kojdurs

213 Jo 130YJo ajqrsuodsar
19130 10 Jostazadns Buidynou
‘uone(oia & jo efopdure

a1 Jo Ieoygo a[qisuodsal

13430 30 Josiatedns BuIAIHoN

Jos1o
Kipeusumnsut
10 fouafe

10 UOTSIAIPQNS
esnrod seyo

10 YSLSTP JOOYos
‘umoy ‘Aunos
‘yoneiodioo

.- Tediorun
‘a1838 o)

3O Apejusungsur
10 Kousle 10

a1 Jo seakojdwy

(€007 uosIapUY)

*bas 12

IS'ETTYE uuy

9poD A3y OO
OIHO

299



145

‘pUBIIUIOY JO

‘ST294 SAY el 210U OU
pure ek ouo 1589] 18 Jo porred ®
10 9014108 O781S U7 uopIsod © Uy

juswfordurs Jo 03 jusunuiodde
10§ S[qi8reur oq pue uonisod
I9Y JO STY 319110 [[BYS $97BIOIA
ATngTiim pue ABurmony

oym sekordws {syuow

9 107 woneqoxd o nd oq jrBys
uoneIoTA UI punoj sekordure

*A)a5es 10 YI[BSY
aiqnd 0} 138uep oyroads

“Ay1sTeg 10 Yoy -

$31 10] preFoIsp ssop{oal
mIa sasojostp Aifuria
pue A[Surmouy 10 ‘asyey
2Q 0} UOTJBULIOJUT SMOUY
oofoydurs J1 pejossord JoN

“HOROR SATIOALI0N SIBHIUY

10 3e3nseaut o} wontsod eur

Aue ‘a8 reyosip 10 uopowsp pUR [EnUEISQNS B JO Auoyine uostad JoY10 10 ‘ernyesiSer]
ureyo s,eskofdws sy ut ‘Ked noyyim uorsuadsns JO asngB uB {spunj Jo MseM JO S13QUISW ‘I0UISA0D) Y}
asfe auoAue Jo 10s1a10dns apnjout ABW JOJR[OIA 10} UOROB '$5018 ¥ u,:uﬁowmcaswﬁm " KousBe o1 Jo suonouny
s 0a401dwe ot 03 on0L DATIO01I00 SUOTIRIOTA padalfe tKo110d 10 20x 10 Me] [eI0pa) - pure suoneIado U SASSHOSIP (£007)
Joud Surald nomim o Jo shep 09 unpim [eodde 10 3123$ ‘UORNINSUOD 5183 AU 10 4J91[0q [qEUOSEAI (PIM *bas 12
190puod pesdsjord sip UR S[Y JSAW ‘UOISSTUIIIOD . JO UONE[otA ‘spodes 0] se topt suone(ota suodar fuonejora $'2-0v88 ‘vL M
ut a8edus 03 sefopdms UORO9I0IJ IS BWORLIO 10 A¥] JO UORMTSUOD SIS ® Jo uoneuLojut ofpqnd 1018 BP0
smo[re Lieoyoedg ia Surresy sApRNSUTHIPY Jo uone[oIA .Esw.wﬁom% 018y 5S07OSIP oYM sokojdurg soakordus ojeag VINOHVTIO
&ddo suoyoarosd Lpawias puv 2mpadolg parosiodd st 1onpuU02 paroajold a8piano) a1mig
240f>q paunbat 241$0J0OS1P YIIYM -

1054409 07 Kyrunzioddp

40f uonvio1a fo 2mapN

(pomuuo))

300



146

'SOTIADIO®R [BURIILD

JO 9ImSO[IsIp oY) 25eIn0oSIp

07 JUBIUL S YA POIoB

oy woszad J0J SYIUOUS XIS

o3 dn'303 uorsusdsns pue 0054
PI90XQ 0 JOU JUY JIAID $IA1R09I
JOJRIOTA {S1S00 PUB ‘8997 SSOWIM
{599J:;skaurone ‘safeurep
Temoe-“$1ySu AILIoTuss pue
s1gousq-eSULy Jo JUStIeIBISULal
nng#Ked soeq ‘JuswereIsurel

 Burpnjout Jol[eT ‘UONEI{EISl O SITUBU [BUNUTI JO [BOTU}O3) ut oym eekorduws Jo Jreysq

V/N . 3o:skep 8T &5?&%& ALY A[oow & JO 30U §T38() UONE[OlA U0 Sunoe uosiad Jo sakordwg

159118 et
J0J JUBLIEM JOUBSWISPSIW

J0 Luorej e 03 302[qns +Ky1sTe]
s1 uosIad € 1811 SOASIRq I0 YIng 91y Joy preSeIsip
K1qeuosear sakojdure - $SOPIOR IM $95010SIP
3T TRIOYFO pereuSIsep 1o 10 “as[ej 9q 0} UOHEULIOFUT
zostaredns 03 woder Jsnu ) ) smouy sekordwo
seekorduryg UOTSIAIPQNS 1 po109101d JON] 'SORUTUILIOD
Jo Kouage oy 1 30 Aue 10 &n&%.%
JO J[RYeq UO SI03e[sIZe| QATIRISIZS] O ‘TRID
03 9akorduwre oyt £q ‘opew Teurarind ‘Surpegooid [IAIO ©
9q 01 JO ‘opeUl AUOUINSS) 210J0q $oTTisal Jo ‘Jekojdus
" 30 souwsqns 3y 10 e 3surese Surpsecod
AousFe oty 0 UONBULIOIUY 1A € 1ySnoiq ‘uonednseaur
103 $15001ba1 sanR[sISe] * [BUTIILID B Sunonpuoo
[B10130 03 SE JostATedns “Kyoyes pus Yireey " JUSWISOIOFUS ME] TIIA

s tnoyur safordure
ue jeq) a1mber weo
ostazadns e jey 3deoxs
‘asnsofostp AUt Suryew
o1 oud 991301 9413 0

aakardmm {im Srmmbar “Furman SIMOTOT ToTicR

*$90IN0SAT JO SPUNJ JO $50]

10 Eoﬁoshmov “asusTUI ‘osnqe
+10Ko1dure 30 o1qnd 30 IserayuY
199301d 03 p3uBIsop SO

30 9poo Jo 10 ‘moneinSal

10 MEY 93118 JO [e19D9] AU

oriqnd 03 1eSusp oyioads

puU¥ TenueIsqns 10 ‘Kjoyine
Jo esnqe ‘spuny Jo aisem $5018
JuomIoFeUBIISTI {UOISIATPGNS
esnnod o ‘Aouele ‘arels

am Ka nonemFar 10 ‘amni ‘mer

"uonoe UNod Jo ‘Kimbuy
‘Bupreay ‘uonednseAul

ue up sedponred o1 paysenbaz
st {Kipopne pendoidde

" 10 ‘sefordwe 01 uoRE[OIA
sesoostp ‘rekopdure

01 uonejora & 1odex 03

noqe st 3o spodax yirey pood

payeradoos sey ‘voszed Aue
jsureSe pa[y oq o3 yutejdwos
v sasneo ‘uosied Aue

£q Lyranoe reuruwo suoder
‘JoT[ey S[qeuOSLal YITM
UONBULIONIT AUR. SASOTISID

JUSUILIRA0S
Ted0] 3O 9y8IS
ot Jo seskordwyg

soakordwe
101321109 orjqnd
pue ‘ssakodure
uonerodioo
onqnd
“UOISTAIPANS
reonrjod Jo
KouoSe ue 10 1v1S

(£00T 150M)
‘bas 12
1Zp1§

TUYIRIS

'SU0D 'ed Ty

VINVATASNNE

(£000)
'bas 12

0026598

“1BIQ "AN 1IN



147

‘podar oty
PoAI@0al 1Byl AINUS 941
£q erqeonoerd se uoos
se poygion 9q 1snw Apoq
Furkordwe oy ‘uodex
oy Sunyew vossed oy
Surkordus £poq s1jqnd
oY URY) JOY30 LINUL

ue 0} opew st 1odal v I

o3 dn paaes spuny orqnd
30 9,67 01 papinue st sekordure
‘Ketowr orpqnd Aue jo Suraes

ut synsex poder. s eskorduws 3
‘reedde Aue 107 000°6$
pue [ewm Awre J0J 000°01$
PI9IX3 0) 10U §39]  sAsuIONT
QqRUOSEAX ‘000'S TS PIIOX?
01 J0u seSewep [ERIoE ‘safem
150[ “Juetereisurer Surpnyour
JOI[31 ‘SOIpAUIST JANEASTUTIIPE
JO10 30 SouBASLIS
S]qe[TeAR [TB SISnBYX? eakojdurs
Q1) I9)JE PUB UONEOIA
oy Supzodal 1ayye 1wek

SUO UNIA UOTSR [IALY AInf-uoN

*$99] skourone

*soornobar

otjqnd Jo spuny [enuelsqns

JO $50] JO ‘UOTONIISIP ‘OSNSTUI

‘asnqe [enueisqns ur Juninsor

uonoe {aInivy WNWITIUL ¢ JO

JO [BOTUY03) A[QISUI 10U ST.38Y1

SOIYIS JO 900 10 ‘uonengar

10 SOUBUIPIO UOISIAIPQNS

eontjod & 1o uone[ngar o
B[ 938)S JO [BISPA] JO UOB[OIA

| 'ijrey poos

] SPRL 10U PUR-UOHE[OIA
[EOIUY3} 910U © 0} SIUNOUWE
uodar z0 wodes papunojun
soxeus sakojdura J1 pajoesord
10N "UORE[OTA 9(qssed 1940
Auomne @im Apogorqnd
sreudoidde 10 Jokodwe
(IIM UOTIEIOIA [BUOHUSIUY

30 1odax uSRUIM SOy

yres pooS ut oym sekorduyg

) "apgwt podax

aste; A18urmony Jt patosjord
JON "UOTIE[OTA S} UI ISISse
10 232014 03 sesnyal {Apog
ongnd setp 4q proy Azmbuy
J0 Surresy ‘uoneSpsaAur

ue ur eyedpornred

03 parsenbaz st 4000

01 3n0qE ST IO PAIINDO0

(g00T *do-0D

‘me) basia
uswIeA0s 01-L7-88
[e20] Jo 91E1s uwy 9poD 'S

o 3o seafoldw  YNITONVD HLNOS

302

PUE ‘1509 ‘seetep [emor ey $9A91[q A[qrU0ses) (£007)
‘s1yBu Lotuss: pue sigauaq | 10 spoury 2akordurs *bas 12
o8uuy ‘Aed yorq ‘ustrere)suiar *3[n3 1o ‘vonenger 2t 18y votfe[otA B.Apoq farredrorunm 1-05-828
Burpnout Jers: ‘onereral ‘me] [E00] 10 ‘91Els “[BISP9) JO onqnd © 0y podaz 01 Moqe 1o 91818 smeT ueD I
VIN Jo'sTeak ¢ UTQIM UONOR [IAY)  UONR[OIA [eRus1od IO UOTE[OIA st 1o suwodar oym sakordwg oy Jo seakordurg ANV7IST HQOHY
&ddp suonoaroad paroaroud st 1OMPUOD Pa102§0Ld 28042400 s

210f5q painbas
1004400 01 Lpumgsoddo

Kpawal pup 2anpaootq

UNSOIOSIP YIIYM
4of uouviota fo amoN




148

(pamuuoD)

‘000'S1$ peooxa 03 jou Alpeuad
IATO © I0J 9]qRT] ST $938[0TA
oy 1o0s1a30dng ‘peddes sre
so8eurep L1otesuaduros tsiydut
Ayuotuss, pue sigeusq oBuLyy
Jo yewsieisutel ‘Ked yoeq
‘uonsod jusreArnbe 1o uontsod
IOULIO] 0) JUSIISIEISUral
‘509 sAoUIONE S[qRUOSBAT
$$1800 11009 ‘saSvurep
[emoe ‘Jar[a1 sAndun{ut
Burpnyous Jatjex ‘sernpasod
SATIESIUTWPE SUNEHIUL 19378
$Kep (0 I5¥S] 38 PHrE UONE[OIA

30 SA¥D,06 UIDIA. UOHIR IALD
KIRUs [EIUsuriea0s
[eoo] o ayeys Futkodans

ot Jo sernpes6ad feadde -

10 00urASLE O TopUn SAED.

06 UK UOIoE Sjenyu 1Snul

YN s0£01dwa ‘FUITESY GANENSIWPY
51500
puE §03) SASWONE I[qEUOSES]

VN Surpn{ou} Jorj1 ‘uoNoe [IALD

‘payroads jou yatper
‘UONBI[EIAl B U9aq Sey 1Y)
JT UOTSSTIIUIO0 9DIAJOS 108180
Ay} i ooueAsus o1y Aew
VN soforduwrs ‘FuLILSY SANBNSTUTUPY

$10)0B1UCO
Juapuadepur
1deoxa ‘erens a1y
JO SUOISIAIPGNS
eontod pue ajels

.Ouﬁmﬁmﬂvuo JOo uvIs e kvﬁﬁﬂ
peidope o[t € 10 ‘SoUBUIPIO”
JUAUILIZA0S [200] ‘BIels

‘“yuoyyne
1oweoroyue me| syendordde
U® 0] Y31eJ pOOS UI UONR]OIA

[RISPa] JO S1EIS JO UOTIR[OIA e spoda oym eokordwrg et Jo seekojdurg
) “oxeyrom ‘Kyoyes “patosjoxd j0u ’
‘presy onqnd o3 309105d  SIINSME] SROJOATL "TOHBIOIA soyediorunw
0} papusjuy uope[ngal Aue € JNOGE JUSIS UMRINDI  PUR ‘SJUSWIWIA0S
10 4°§'() 30 93L1S AU JO IPOO 01 sesnyar 10 ‘u sjedronred 18001 ‘a1eIS
[IAID IO [RUTUILID JO UONBIOTA 01 sosnjor oym sokopdwrg - o1 Jo seakordurg
*201J0 §, Jerouad Aouoye o
03 10 Juounedop s,904ordwe
9y} JO PUBLILIOD JO
u1Ryo B3 YSNOTY) UONE[OIA
‘ME[ 9J8IS JO UOTIEJOTA e spodar oy sakojdug soakodws 9relg

(€007 uoussp)

"bas 12

100'p5s8 "uuy

9p0D) 3,400 X3,
SVXHL

(€002)
$0E-1-08§

Uy 9poY) ‘UUSL,

HISSINNAL

(€007 P1Y2TA)
75-V9-£§ sme]

PoYIPOD ‘A'S
V103VAd HLNOS

303



149

"005¢$ weys asowr

10U JO SUY [IAID ® 10J 9]qeI] ST
JOJR[OTA 5997 SSAWIIM PUE §29]
Skauroite o[qeuosear Supniou;
‘51500 *sySu K1uIoruas pue
$1yatiaq 93U} JO JAWRIBISULRT

‘nonenger

‘UOTIROIA B JO SOUNSIXS

o1 JusUINQOp 03 AIfIqe
.seoRodurs 1ommsa1 J0u

Kew refordury ‘uonemn3das 1o
‘OTRI ‘MB] B SIBOIA SIASTOq
K1qeuosess aokojdure

213 18 SALIRIID € JN0

K1xes 0 sesTIFa1 10 07 §123(q0
{MTAD) QATIENISTUTIIPE JO
uKo} I9Wo 1o ‘Annbut zepo
10 sane|s18s] ‘Sutpescord

‘Ked Yorq ‘1949 Sures 10 ‘9T *ME] TROO] JO 11n09 ‘Burresy ‘uoneSnusaauy Kouale . (£007)
31} 1® JUSWSILISUTRY ‘Sofeurep ‘1818 ‘[eIapa) AUT JO UOTEIOIA ue ut sezedronred ‘irey JO ‘areys o3 'bas 12
[en39® 10 Jorjar eAnounfur paroadsns Jo UONR[OIA € 10 poog u1 uonejola e sodax JO SUOISTAIPqnS 112198
Sutpnjout Jerjer ‘uoneIEIex ‘Jamoduew 10 ‘Kiredoxd ‘spuny oy Jreysq s, safordurs eontod ‘ajEls Uy 9poY) Yy
VIN a1 3o sAep (87 UNpIMA uonoe 11D orqnd Jo 9isem Lue Jo sousistxg  uo Supoe woszed Jo sskordury ot Jo seakordurg HYLA
£ddp suonoatoud Kpawat puv aunpadoig pa393104d ST 1o1pU0d Parodialg 28v4240) 2118
240f5q paimbas 2UN501081P YIYM
1934402 01 Quniioddp 40f uoyp1014 J0 24M30N

(panunuo))

304



150

(pamupuo3)

"USUINIZA03

18007 941 01 WodaT URuLIM

e optaoid sakodws

2u3 ‘reroygo onqnd € 10U

7 oym AImus Jo uosred

€ 03 UONRULIOUT sapiacd

s3kordwra ue 2J0yeq

1By ‘Aduadisws JO Ised

ayy uy 1deoxe *ambary
Aeur Jwawmraaod 1eoo] v

VIN

"[eSSTWISIP 10 uotsuodsns

puE 000°c$ 01 dn Lipeusd

[YAID 9AT9091 KB JOTR[OTA {§39)
SKauIone 9]qRUOSEST PUR ‘51500
‘J1121 2AdUN{UY ed Yoeq
INOITM JO I JUSUSITEISUIS
Furpnjour Joyjes ‘UoneIeIes

30 $ABD ()¢ UMRIAM JUSUILISA0S
T890] 01 3010 UaNLIM

3A13 JSnW ‘FULTEY SANENSNUTIPY

*31y 19y JO STy Ut puewder

JO 1aN9] B 9ARY [[BYS JOIBIOIA
QU WU 38 ‘SAEp O¢ OV
dn 10y Ked ynoyivm uotsuadsis
pue 000‘c$ 01 dn Lipeusd y1aro
SA1e023 ARW JOTBIOTA '000°01$
pe9oxa J0U JTeys Sumayns
[eIUSW pUe UoRBHTUNY

10§ seSewrep tey 1deoxe 95
295 598pN{ MB[ JATERSIUFPE
QU3 $8 Jorial Joyio pue ‘Aed joeq
INOYIIA IO I TUSTURIEISULST
‘aanounfuy Surpniout

Jol[e1 '8uLreey SAnENSTUNUpE
Ul {UONOE JIA JO uLresy
SARRLSIUTUIPY "UOTR[OlA JO

spuny o1ygnd Jo sisem
§5013 ® Jo {K1oFes JO By
onqnd ot 03 398uEp oyrosds
pue fEnueisqns {Ayoyne
30.95NqE [N JO ME] [820]
10 ‘31835 ‘TRIOpa) JO SUOMBIOIA

‘Kio3es

30 yresy orqnd oyt 03 Jefuep
oyroads pue [enueIsqns

® {5901n0591 Jo spuny srqnd jo
91584 §5018 B {ITIRy fRUITUIW
30 JO Jeotuyom Ao

10U S UOMEIOIA 3 JI ‘9T IO

TBo4 U0 URIIA JONPNE 03 WOdey  AE] 78IS JO [RIOPAY JO UOTEIOIA

“Kuopne Supnassold

£yunoo s Furpniour Apoq

[ruewnsaod sreridosdde

03 Yiej pooS Ul UOREI0TA
© suoder oy safordurg

"UOREBIIOFL-ASTe}
RiFurmouy SurysTumy.Joy
p=103301d 10N UOUPNY- IS
31 01 re} POOS VI UOBEIDIA

® suodes oy gakordug

(£00T 189m0
‘bas 12
010" 1y'Tys WUy -
POD) AY "USeM

svakoydws
1OWISA08 1800

(€007 159M) "bas 12
010'0%'Zy§ "wuy
QPO "ASY TUSBM

seokojdiue SyEg NOLONIHSYM

305



151

‘uostad Joyi0

Aue 0] BuisO[oSIp 230799
fousSe 1ey3 03 Aje108
UOTEULIOJUT 9SOISTP pure
opew 2q proys Wodax

‘TONRUTULIOY

10 ‘uotsuadsns ‘puetundai Jo
JonRe] o1y [euuostad uf paoed
9OTIOU 9A[3091 ABWI JOJBJOTA
$599] ,sAouIonE S[qEUOSEaX
‘a1y 1euuosIod WOy [eueleur
as10Ape JO JusweFundxe

‘Kieyes pue Qresy orgnd

. felaee ]
STIUN Ue soNEw AJFUImouy
s9Kordwma J1 patosyord

JON "sehopdms yomoue-£q
Surpeacord Lue ur Sunsisse
Jo Surkyuses ‘Ayrurey
Serpewrut s,09£0]dure

£q suyea jo Sunpiue

Jo drevex ur ymsar 03 AN

dnoid

ATeres 9ANNOAXD
JoTues AJISIoAmN
Jo dnoxd

Areres aALnOIXe
ue 01 paudisse

st Jos1azadns
QIRIPOUIUN
asoym uosred
‘ormesider 10

£ousBe JWAUIISAOS  ‘JIUN [BIUSIIUILA0F JUUES UTHIM 03 3o8uep € 10 ‘spuny ofqnd §1 9In50]0STp Jet3 ssrpdonue ‘snod J0uIeA08 (€002 359M)
YOy 03 UOISSIUIIOD 1eysuen ‘fed Yoeqnowim  JO lsua [enueisqns ‘Guoyne  2ekordws ssopun ‘uosiad Lue 30 90150 Aq *bas 12
s pue ‘osiazedns 10 WITA TUSWSTBISUTRT Fupniout Jo esnqe ‘yuswefeuruusiur 03 UOREJOIA JO SINSO[OSIP pokordwe uosrod 08'0£28
01 SunuAm Ul UORRULIOFUT JRT]AI ‘UONRITeIRl 19YE SABD ‘suonem8al 10 ‘o[ ‘eInIEIs {KouaFe JuUIeOIOFU Me] O3 Furpniout 10U uuy eSSt
350[0SIp 15T 20K0[dWE (9 UNPIM SULiEaY SANBNSIUNPY  [eIapej JO SJ8ls AUE JO UOHE[OLA  ANAROE [BUIMILID JO 9BSO[ISI(Y ‘soakordus 9jelg NISNODSIM
i ’ “UOHOR N0 : %
© ur 30 Kjogyne sepdordde s
*syjuow Xis of dn JoJ J038[0TA *§20IN0S2X we £q prey Axmbus
Jo uotsuadsns {Q0S$ PosOXe 10 Spuny [e00] JO ‘9)els TeIopsy J0 3uMeoy ‘UonE3NseAUT
01 10U 3UY [IAID {$39] SAowione 30 50 JO uoponnsep ‘esnsr  we ur oyedronred 03.p3 sanbox
pue $1500 ‘SIBU AIIOTUSS pue ‘osnqe Tenuelsqns ‘1efofdure st ‘setpoq onqnd ,
s1youaq 98uNy JO JUSWIEISULaY 10 o1qnd Jo 1591931 309301d 01 10 Jekofdie oyl (€00T)
‘Aed yoeq ‘safewep 01 poufisep o1 JO 9p00 03 SUORE[OTA T} pood uf *bas 12
JETIOE UE JUSWISNEISUISL -+ JO JO ‘UonenIal J0 mef 97els wodaz 03 In0gR ST 10 Suedal JUSUIUISA0S 1-1-098
Surpniout JoT[eI ‘WONEIRISY 10 Te1apay Aue Jo [etHIUT 10 oy Jreneq s e9koidme 18007 10 93818 P00 "BA M.
VIN 10 sKBp O8] UNPIM UOROE [TALD  JeoTuyos) J0U aF¢ 18y suopelors  uo Sunoe uosied Jo-sskordwg o Jo seafojduyg VINIOYIA LSHAM
&3ddp suonoazosd Apawat pup 24npadoid paioazosd s - JONpuUOd pa1oatodd a8vian0) 2038

240f0q paismbas
1924402 01 Knpungioddo

241501251P YOIYM
«0f uouvioia fo aamoN

- (panuuo))



152

‘pakordus st
9y YoM im £1nus IS
oy} Jo 1030911p KouaBe
10 yuouniredsp a1 03
uone[ora oy wodal [reys
o9kordwe 2ty ased 1BY)
ur fuopdeuo9 1dwoid ug
jnsa1jou Kew poder oy
18 $9AQI[Rq A[qRUOSERT
sakordure aup 1 A1dde
10U sa0p @onou roud
41081109 0} Ayruraroddo
s[qeuosear v Jokordure
oy} morre pue eskordws
oyl 980 Aypoyine
Alos1aradns Suiaey
uosrad € JO UOHUSHE
3 01 UOHE[OIA 9Y}
Bupiq 11y 1snwr sokojdwy

¢

‘[essTsIp Sutpnjout pue

01 dn ‘1efojdwre oy £q uonoe
Areurrdrosip 01 108fqns 3q [eys
yodar asyey & apewr LjSurmouy
aary 03 punoj sekojdury 's9ey
sAauI0N® S[qRUOSESI PUE SISO0
‘syaueq Jo Juswaiesutal ‘Ked
Jorq JUOWSIRISUIST 0 PIIIUIT]
JoT[01 ‘SAIPIWIAI SATRLSTUTIIPE
11e Bunsneyxe Ie)e ‘UonLl[EIal

30 5£8p 06 T UOBIE [IALD

‘9010 JUSIIULIRA0S 9elS
ur JustofeurwsTu $5013 10
‘a1SeA ‘pnely {[enprArpur uoﬁo
Kup 10 9aKo1dwe oty Jo K978
10 i[eay o st ie 3nd pinom
1813 9onoead JO UONIPUOd
$9[nl J0 ‘opod ‘nonenier

‘ME] 21838 IO [BIP3] JO UOUBIOIA

1okopdure

£q uonoen1od WySnos Buraey
JI01ye ‘yreap Jo AInful SNOLSs
uy J[nsaz o3 A[SNI] UOHIPUOS B
01 [enpIAIpU] Ue 10 20ko[dws
e 9sodxe pnom 1ey)
Jueurkojdula Jo SUORIPUOd
pue suue) ‘edods puokaq st
J2U) SATOSIIP ® 300 ALIed 0)
SOSTJAI ‘OATIORTIP © N0 ALIED
0] pasnyel sey [uonejoIA

® Surizeouod pray Anmbut

10 BuLresy ‘uone3nssAur

Aue ur spedronred 03,

paisenbar st 1o soyedionred
{Jo115q S[qRUOSERT IPIA
rokordwe ot 03 ‘Sunpm
ur ‘yirej pood ur uonejoIA

e spodar oym sakordurg

$I1010BRU0D
Juapuadapur
Surpnpout 10u
‘pourad quuow-xis
" Kue Sunnp.yeom
sad 20w 30 SINOY
02 Jo 28e10ae

e 3{10Mm oyMm

seakordwe 9je3g

(€£00T STYOAD

'bas 12

201-11-68

UUY 18IS "OAM
ONIWOAM

307



153

Uy ‘suelv

[euonEN Jo neasng YL 00T @ 1yia4dod GusapoAl ‘AL AoueN
puB uBusSIA “J PLUEQ Aq ‘uonpy puoda§ EIEHISIA STICITEER
JO e[ oYL ‘BUIMO[qO[ISTUAL WOy vorssturrad gya pajutadoy

(panupuo))

(VOd) 1V SWIRLD 2s[e]
(VS 10V SpIepuels JOqer] e
(IIA oBYL) 3V AmunuoddQ yuowAordurg renby
(Vi) 1V vonezrmesiosy A3xeug
(VSIYH) 10V LLnoog SuIoou] JUSaIney sakopdwyg
/86T 10 10y uopezLIOyInY 3susya( Jo usunmedeq
. $861 JO 10V UONBZLOYINY 2su9ja( Jo Jusuneda(
(VIDYHD) WV ANIqer] uonesuadwo)) ‘esuodsey [eIUSTITOIIAUY aarsueyarduwo)
10V [9SSOA Ansnpu] SUYSY] [BI0IOWI0D)
. (V'VD) 10V Ity we3[)
10V UONOSIe(] PreZeH [00YOS S03S9qSsy
10y esuodsey AoueSISwrg prezey s0ISaqSY

(VEQY) 1V juswkordug ur uoneuruosiq 38y

(1api0 [RonOqRYdle UT) SIS JO SWIEN AQ ‘MO[od S[qEL, oYl Ul PassnoSI(T SaINIEIS Jo 15T Surpuid

"SOJTIeIS 959U} JOPUN ISTX ABUI s340dwa 103008 o1[qnd JOF SIYPSWAI AU IOYIYM SUIULISIOD

01 seIels SUIMOT[O] oY JO suorelardIour [erotpnl Yoressal A[[nyered O PasTAPE 918 SISUORNIEI] ‘saakopduwe Jo00s onqud 109101d
01 Surpiosm st £q steadde ainyels ) a1eUMm UeA ‘9Se10a00 spnoerd Lew jey) 9L Apuenbexy seussT Ayrunurnit USISISA0S TOAMOY
‘ssekordws 103098 oryqnd 03 sy “seakordws 101098 orgqnd 18409 03 porexdioyur oq osTe Aeur KoYy 1BY) PROIQ A[JUSIOYINS ST¢ SWIOS
‘soakordas 101095 o1eanid 10400 03 poudisep Apirewird oIe SSINIE]S SSOY) JO ISOW S[IYA "SSITIEIS 959) JO SUORE[OLA 1xodor oym
soakordure 10a101d ey sarnyEIs K10Fes eoedIom pue ‘YiTesy orjqnd ‘[EJUSUIUOIIAUS ‘SIS JIALO TIPSy SY) TRIOF 3198 xipuadde styy,

SHAXOTIANE DNILOALO¥d SHLNLVLS TvIdddd

D XIANEIAY

319



154

(17 ¥IV) WV WI0Joy Pue JUSUNSIAU] UONEIAY PIO] "H [[OPUM
10V USUIBdS PUE S[OSSOA
1OV [OTUOY) SeOUBRISqNS OIXO],
10V 20UR)SISSY: uoneIodsuel], 9oeLNg
19V UOHEWRHY 29 [0[U0)) SurdrjA 208HIng
10V Tesodsi( 21sep PHOS
10V A9[X(-seueqIes
; 1V 1yeM Sunyunq ofes
10V SUOROBSURL], SIUSWINNSU] ATEISUOIA U0 si0day pue SpIoday
WY 90IAISS WIesH olqnd
(VHSO) PV WiesH 2 L197eg [euonednodQ
10V UOTI99}01] INJIOA [eI[nousy [euosess pue JURISIA
1oy uonesuaduio)) ;SIoqI0M J0GIeH % 5, UaUIaIoYSFUOT
10V 90IAIRS PUE UOT}OS[OS AInf
10V IsUrejuo)) ofes [euonewIoiu]
: , 10V 10qe’] UT USTIOA PUE |
SUONIPUOL) [eoIPR]A AoUsFIsuIy I0] JUSWIRSI], PUe UONRUIWIEXY ‘PI[qEsi(] PUE PaSy oy 10§ 90UrInsyu] ey
1OV, 9589[OY SeOurISqNS SNOPIEZEE]
10V [ONUO)) HONNI[OJ ISTBA [2IOpas]
. 10V A1oFes peolfrey [e19peg
(VHSIA) 1V WIEsH 2 A19Jes auljA] [e1opa]
(V18 ®V Anpiqery s1edordury [erapag
10y eoueInsuy ysoda(q ferepad
(VI 10V 24T [EOIPSIA] PUe ATrure,]

(panuguo))

N



155

10V UOTIEWR[0aY 29 [O[U0)) SUIUIA 99BJINS
) dondu] fo Kiv1a4028
WY L1opes peorfiey [eXopsy
PLDOg JUIULSNIPY PPOIIDY [DUOHDN
PV WEsH % A19JeS SUIA [829po:]
UOISSTUIOT) MIIARY YIIDIH ¥ K32fD§ UL 042D
(A 1L 30V Aimnuodd( jwewdorduy renby
(VEQV) 9V juewAodury uf UoNeurLostg 93y
uoissruwio) Knunzioddo suswkordusy jonbyg
L861 3O 1V UOTRZLOYINY 9suaye( JO 1usunreda(
$861 JO 1V UOnRZLIOYINY Ssuaya(] jo yusunredeq
asuafp( fo wpugindaq
(17 ¥IV) 10V ULI0JOY PUE JUSURSIAU] UOTIBIAY PIOS 'H [[SPUSA
10V [0R[UOD) seourIsqng OTX0f,
10V 9ourISISSy uonewodsuely, sovlng
10V [esodsi aIseM PHOS
10V Ko[X()-seueqres
10V Ta1epy SUDUL oJes
_ (VHSO) 10V WesH % &1ofes [euonednooQ
OV UOTI09101] IOYIOA fermnousdy [euosees pue JURISTA
10V uonesuadwo)) SIONIOAN JOGIeH 29 S, ustuaoys§uo|
10V ISUTRINO)) 9 [RUONBULISU]
10y 9SBO[oy S90URISqNS. SNOPIEZEE]
10V [ONU0D) UOnn[og ISTBM [BI0pS
10y uonezmresiooy A3eug

(¥ 1D¥ED) 1V LiiqerT uonesueduroy) ‘osuodssy [BIUoUIOIAUY SAIsuoyaIdwoy)’

10V IV UBa[)
1V osuodsey Lousfiowry preze}y s0ISeqsy
£0quT Jo wsuiivdaq

(1ap10 TRoTIOqRYd]E UI) JUeWsaIOfUY Jo olqIsuodsey Kouedy Aq ‘4oled STqR], 91 Ul PISSNOsI(] ssImielS Jo IS Surpuig

321



156

SUON

“fedsoeq pUE JUOWISILISUISI

spujout safeure( 1m0

IS S U JTeyeq s,e0koiduie

uo J0qe-] Jo Arejer0es £q 1y8noiq

3q Lewr uonoe ‘(Jurerdwoo oy 01
$Aep (g) UOTIESTISOAUT SATJRISTUIIUPY
'599] ,sKoUIOjR PUE ‘SUOTEIOIA TNJ[[IM
103 seSewrep payepinbry Kedyoeq
“IUSIILISUISI apnjoul seSewre]
*(SUOTBIOIA [TY[[IA JOJ SIB9L

¢ 10 ‘s1eef 7 UNqItm pa[y 9q 1snur
1ms) 3moD) PLsi S ur sekofdurs
£q 10 DOHF 4q uonnoesord

ur 3[nsal ABW Yotym ‘(UONRUTWLIOSID
paga[[e Jo SABP (0E 10 0§ UM
DOHH WA pary oq snus jure[durod)
wonESISAAUT QATIRNISTUTHIPY

SUON

Ioqe] Jo jusunredacy

UOISSTUIUIO))
Krunroddo) yuewrfodury renbyg

-o1iqnd o
uonusyE 0 S[ooyos ur wejqoid
soysegse Surig ogm seskojdure

jsurede ‘s0359qSe 9A0UWIAL

0} 90UBISISSE [6I0paY Surareder
seroueSe TeuonEONpS [0 10
2115 £q ‘panqmoxd uoneIeIoy

JUSWIUISAOT [RISpa)

10 oye3s Surpapour ‘noszed Aue
01 sjooys ux sojseqse Sunrodar
103 panquyoxd voneneley

*s8urpeesord

JUIWIDIOJUS Ul Funsisse

10 Sunedronred. ‘SuAynsel
‘gonoeld nymerun Sursoddo
1oy panqryoid uonereloy

"uotsta01d woneleIsIIUE
1) SUTEIUOD §OOE UOHIIS o
"(000T) bas 12 109€§ O'S'N

0T ‘0861 30 10V uond3e(
PIezeH [00YOS S0ISeqSY

‘uorstao1d uoneITEIoIIUE
QU3 SUTEIUOD [GQZ UOTIAS o

(0007) B7s 12 19928 O'S'N-

ST ‘9861 Jo 10y asuodsoy
KousBrowry pIezer] so1seqsy

*SOTPSWRI PUE sompasord
21} SUTBIUOD 979 UONISS
‘notstaoid wonerelomue
Y SUTEIU0D €79 UOTIIS o
"(0002) bas 12 1298 "0'S'N

6T {(VAQV) 10V juewordury
UT UOHBUTUILIOSKT 28

SIIPIUDY PUD S24NP320LT

Juawa240fusy 10f
21q1suodsay Kouady

01103104 2AUDISGNS

211§

322



157

(ponunuo))

‘J03e[O1A JsureSe passesse (599]
SAowroye oy3 Surpnpour) sesuadxa
pUE $3800 [[e Jo junowre sjederdse

a1y 03 [enbo wins € pue ‘JUoUISIRISUISI
spnpout safewre(q sreeddy Jo

1noY 'S 01 [eadde ‘Burreay orqnd
I03 Lyrunixoddo Surpnyour ‘(jurerduroo
o1y 01 s&ep (¢) 10Ge-T JO ATEI0I008
Aq UOTIE3TISOAUL QATIRI)STUTIUPY

(000 T$ Po90X%s 01 10U) $33%
SAsu1oj1e pue §3509 pue ‘Aedyoeq
“JUaLIRIRISUTRI JOJ 1IN0D) I0MSKT 'S’
ut uonor fIato Suriq Aeur eekordug
'$99] skowone

pue ssowim Jo sesuedxe puw

$1500 pue ‘sefewep ArojesueduIod
‘Kedsporq ‘JusuIs)elsUISl

spnpourt sedeure ‘sgaddy Jo 1m0y
'S 03 Teadde “1oqeT Jo Aree1oeg

£q mataar ‘(urerdwos o1y 03 sAep og)
[TV 210Joq SULIESY SATIRISIUTUIPY

*sgurpescoxd

JUOUIOOIOUS UT POYIISS) IO

Pa[Y 9q 03 Sursned 10 ‘FUIAJNSa)
Io Sury ‘Jusuwrureaos feropey

10 9e3s 03 uoneuLIoyur Surptaoid
.HO.H UO&D«&O.“& GOﬁwﬁﬁom
*SISI0

IO UBWIBSS U} 0} AImfur snowes
25110 0) ATeNI] sonnp uwoyrad oy
Sursnyor 10 ‘suonender 10 smef
K)oJeS SWINIIEUT JO SUOTRIOIA
wodar 0} Burredaxd 10 Sunzoder
SUON o3 penqryoad uonereIoy

10qeT jo yuewnreda

‘s3urpesooad

Jusweotoyus i Supedronred

10 ‘3UISISSe ‘FUILINSI)

103 Y0 ‘s§urpescord Surousurmod

JoqeT Jo Jusunreda(] 107 panqryoxd uonerelay

‘uotstaoxd uoneI[RISINUE
Y} SUIRIUOD )]96 UONIRS o
“(0007) 'bas 12 10968 'O°'S'N

Ty “(VIO¥HD) 0861 30 PV
Amiqery pue uogesuadwo))

‘asuodsey TeIUSWIUONAUE
aarsusyerdwo))

‘uorsiaoxd uonerEIRIRUR
A SUTBIUOD $] 7 UONIAS o
“(0007) bas 12
10128 "D'S'1 9% PV [o852A
Ansnpuy Sumysr] [EIoISUWLO))

‘uorstaoxd uoneERlIIUE
- 91} SUTBIUOD 77O/ UOND3S o
(0002) *bas 32 10vL§ 'O'S'
v ((VVD) WY Iy ues))

323



158

's99] SAsurone

pue ‘Aedyorq ‘JuewrsreIsural

103 31M0Y) IMSKT "§'[] Ul TOROE [TALD
urerduwoo

oy3 SurSutq “Qim UORISUUOD

ut J0 ‘107 jueure[dwod sy3 Aq parmour
K1qeu0sEsl SI0M JR1} (S95F SSOUITM
wodxe pue sa9) sAowone Suipnjour)
sosuadxe pue §)s09 J[E JO JUNOure
o1e8a188e o1 03 [enbs junowre

ue Jo juewied ‘syysusq ‘Ked yoeq
JUSTI2)RISUISI ISPIO [[BYS ‘SNOTOALLY

10y 2Iso[sIq

SuB[J UOISUaJ PUE SIBJ[OA) oY)

03 Suneper Surpsecord 1o Anmbur

Kue ur 3131593 10 9A18 03 INOQE

Suraq 10 ‘FuUIAINSa] ‘UOHBULIOFUL

suoN  Surard 107 penquyold uonereley

“3o1sn{ 10 asUsJe(]

Jo syueumrede(y ‘serousde
Jo soAneIusseIdal pezHOYINg -

10 $5018U0)) JO SIOqUISIA

03 §10e1U0D 9sUSyop 03 Sunerer
ME[ JO SUOTIB[OIA [ERUE)ISqNS
OSO[OSIP OYM SIOIOBHUOD

‘woisia0xd uoneIelRIIUe
S SUTRIUOD O | UOWIRS o
"(0007) b5 12 10018 "O'S'N
67 ‘(VSIA) 10V Amoag
QUIOOUT JuoWIaINeyY oomoaam

*(0002) 60tT§ "O'S'N 01

sso[un) ‘KousSe Jo Jerouss) J030adsuy asusyep Jo seakordure ‘1861 JO 10V UORBZLIOWINY
Aq UONIBS1ISeAUT SANBTISIUTWDY asusya( Jo yuounredoc. jsurede penqryoxd uoneresy osuaya(] Jo Jusunredoq
. ‘K193es J0-Yireay onqnd o3 .

1e8uep oyroeds pue Tenuelsqns

Jo ‘fyuoyIne Jo asnqe ‘spunj

JO 91sEM $5013 JuouIeSeueISTI

Jo ‘suone[ndal Io ‘sayn

‘suotjoe Juswrkordure ‘SME] JO SUOTIE[OTA SUISO[OSTP . .
9SIDAPE 1991109 03 LIroyIne 10} asusye(] jo usunredo (0002) L8SIS 'D'S'N 0T
Sey oy ‘esuaje(] JO ATersIoas © Jo seofordwo UBIIAID - - ‘$86T JO 10V UONBZLOWNY
£q uONBINSIAUT SALBNSTUTIUDPY asusye( Jo jusunieds(y isurede payqryoxd uonereiey asueya( Jo Jusunredeq
SAIPIWY PUD S3NPaI0LJ uawadiofuy 10f UONDPI0LJ PAUUDISGNS Xty .

21q1suU0dsay Kouady

324



159

(ponugiuo))

‘sypuowr X1s 03 dn

Juswuosudwr 10 9OQ‘01$ Weys a1our
OU JO SUY 2AT809] AU IOJRJOTA ‘S99J
SAkeuzone pue ‘sefewrep pajepinby
Jo junowre Tenbe ue ‘Kedyorq
‘uonjowoid JUSWSIRISUIAT JOJ

LINO0D [BISPA] IO 93EIS UT UOTOE [IALD)
‘uosud

- Ul Jeok QUO UBY) 2I0W JOU JO/pue
000°1$ UeY) 2I0UI 30U JO UL ‘JoI[aI
9[qeimbe 19130 pue ‘s99y sAsuroje
‘Kedyoeq “usoIRISUIAI SPNIOUT
seSewe(] *(ens 03 JYSH JO 9010U

JO sAep (6 UTIM) LNOD) IOMSIT
'§'n ur sskordwre £q 10 DOHA

£q uonnoesoxd ur jnser Aewr yomym
{(00ad Wis a3reys oy 01 s£ep 00¢
10 ()R 1) UOTIE3TISOAUL QATIRIISTUTUIPY
*$99] sAswione pue ‘sosuedx9

pue $3509 ‘seSeurep Lrojesuadwos
‘Kedyjorq JuotneeISUIel SpNIOUI
sagewre(] ‘sieaddy 0 100D ‘SN

03 eedde ‘(yurerduros o[y o3 sAep
081) 1oqe-T 70 A1e}0100S £q MI1AY

QUON

UOISSTUITIO)
Kunpoddo jwewfordury renbg

Ioqe-T Jo jueunreday

*9OYTUIIIOD ATJSTIPUT UO JAISS
01 Jnoqe Jureq Io SurAILs 10
‘s8urpesooid ur ‘A3rise) 03 noqe
Sureq 10 Suikynsay qureidwos
Surry 103 pajqryold uonereley

*s8urpead0id JusuIeoIofus

ut unsisse 1o ‘Sunedonied
‘Burkmse) 10 ‘081l ¥ Suryew
‘oonorad Trymerun  Sursoddo,,
103 parqryoxd uogereiey
*sSurpesooid yusuresioyue

ut Supedronred 10 ‘pooULIIIOD
9q 03 Sursnes ‘Surousuruod
‘Gunsisse ‘Suifynssy

107 10 ‘s8urpasooxd Surousurmod
10] payqryoxd uonereiey

(0002)
(€)(®)S128 ' 0'S N 67 (VST
10V splepue)§ I0qe Ieg

‘uorstaoxd
UOTIRIEISINUE Y} SUTRJUOD
(8)€-9000T UOnO2S o
. *(0002)
*bas 13 90008 DS T
{(IIA 2RI Py Sumoddo
juewfordwyg [enby
“uotsta01d uoneIeIemIUE
9} SUTEIUOD [GQS UOHOSS o
*(0007) "bas 12

10858 "D'S'N T “(VIHD vL61
J0 10y uoneziuesiooy AS1oug

325



160

‘uonednI] pue uopeSusaAul

10J 10GBT JO AIRIQI008 Y3

01 3ygnoiq oq osfe ued syuredwo)
'$1$00 puE $99] SAeurone ‘safewep
250y} U0 3sa1ojul ‘seSewrep peyepinbry
ur junowe [enba ue ‘Arefes 10

soSem JO syoom 7T 0} Jenbo wms 01
dn sesso] Arejouout feryoe ‘uonoword
‘Kedyoeq UowWeIBISUISI 103

*Surpasooid 1o Anmbur

Aue ur £3ns9y 0) Surrederd

10 Surkynse) xo ‘Jurpessoxd

Jo Anmbur Aue WM TOTIOSUUOD
T UOTBULIOTUL SATS 03 IN0qE
Suroq 10 Surard ‘Surpesooid

e Sunmgsur 1o 98reyo v Sury
‘seonoerd [nymerim Sursoddo

“uoIstA0Id UOTBITRIOIIUE
oY) SURIUOD GT9T UOTIS o
*(0007) bas 12 11978
"O'SN 6T ‘(VIALD 10V

}IN00 [BI2PRJ IO 3)BIS U UOLOR [TALD) SUON 03 payiqryoad woneIe1ny QABYT TeOIPOIN PUe AfTureq
'$1S00 PUB $30f ‘
skowrone ‘sefeurep [erads ‘sofeurep )
parepmbiy jo junoure enbs ue ‘Pay.9q 03 ‘uotstaoId
‘Kedyorq oy} uo 1saremut ‘Kedyoeq jo IO PS[Y UOToR AUE UI SOUR]SISSE UoneI[BISINUE A}
JUNOUIE ) SOWIT} OM) “TUSUISIBISUTSY Furpraoid 1o ‘SurdInse) Surejuoo (Y)OELE UonoesS e -
SuIpnIour ‘JOTRT A0 A NP ‘Supenmu ‘SupesSnsaAm  *(000T) bas 2 67LE§ "O'S'N
I0F N0 PWSIJ S} UF UOTOR [IALD SUON 103 peyqmoad wonenEIy 1€ ‘(VOd) 10V Swrer) ss[e]
$21PAUBY PUD S2UNPIVDOL] Juawa2L0fusy 10f :&8&.&& aauvIsqng . 218

a1q1suodsay Kouady

326



161

(panuuo)))

"Teak Quo

ueyy) or0u jou juswruosudur
‘000°T$ UBYl 2I0W 10U JO

QUL 'UOTBIOTA JO STEOA 9O} UTIIM
HnoY) WS "S'(] Ul UONOE 1AL

"sarpowrel oyeudordde

P10 ‘sofewrep A1o0jesuedurod 10
JUSUISTRISUIAT IO 1IN0Y) 12LISIT 'S' )
ul (sTe9K 0M] UTYIIM) HOTOR [IAID

‘sokordue Jo Lnfur 10 WIESp

Surprega1 voneuniojur Surpraoid

QUON 10§ peyiqryoId uoTjereIoy
‘[eIsUeD) ASUIONY Y}

01 10 KouaSe Supjueq 10 yueq

& 0} uoneurroyut Surpraoid 103

serousfe Junfueq Jo ssekofdurs

1sureSe panqmyod uonerelsy

‘A1eyes pue qieay ornqnd o)

Iofuep oyroeds pue Jenueisqns

‘KyIoy)ne Jo 9snqe ‘spunj

Jo a1sem sso1S quowreSeurtusTux

$s018 10 ‘uonenaar

10 mej Jo uone[ora s[qrssod

& Furpredar fe1ousr) LoUIONy

o1 03 1o AoueSe Sunjueg

[eIopad AUE O] HOTBULIONUT

Surpraoad 103 swonmnsur

Kxoysodsp Jo seakordwre

QUON sureSe pauqryoxd uonereley

"u01s1A01d UOREIEIOINUE
ST} SUTRIUOD ()9 UOTIRS o
(0007) bas
12 168 '0°S'N ¥ (V1E) 10V
ALmqer] s1ekojduryg yeropsg

327

.

‘suorsIAoId UoTRIRISINUR
) surejuod fT¢QY UONOSS
"(0002)
bas 12 11818 "O'S' 1 21 0V
souemsu] y1soda(] [eIepog



162

'$09] showione

pue ‘seSewep K1ojesuedwos
‘Kedyorq “yuoumrIereIsSUII

opnjout seSeure( ‘sreeddy jo 1mo)
'S () 01 [eedde ‘roqer Jo Are1e1oes

£q mataar ‘(qurerduros o[y 03 sABp O¢)
[TV 010§oq SULEIY SATENSTUIIPY

‘000°07$ p29d%s 01 j0U

seSeurep sanmund pue ‘s99] sAouIone.

‘$00] ssamm ‘S350 ‘Aedjorq
JUSWIOIRISUIAI SPN[OUT sofewe(]
'sKep (81 unpa parerduros oq jsnwu
ey} UoTESNSSAUT 2ANENSTUTWIPY
'5a9) .a;qutw

pue ‘Kedyoeq ‘JueuwraleIsurel

apnyout sefewre(q ‘sreeddy Jo 1mop
'S 03 [eedde ‘UOISSITIUIO)) MITAY
EeH 2 K19JES QU [exopag

£q meraal ‘(yurerdurod o[y 03 sAep 09)
[TV 2I10§oq SULIEY SANENSTUIUPY

I0qeT jo Jueunrede(g

preog
Juounsnfpy proIrey [BUOHEN

UOTSSTUIUWIO)) MATATY
e 29 A19JeS SUIIA [e1opad

*sgurpeecoid

JUSWADIOUS Ut FUIAINS) 10§

10 ‘8urpeoscold Aue peymnsur Io
o[y 2q 0y Sutsnes 1o ‘BunmnsuL
‘Burry 105 peyqryoxd uonereRy
"[eHuUspyuoo

3doy oq 01 parmbal samso[osIp

. oyeur.oysm seekordwo

30 A1nuapt {suonpuod
SNOpPIEZEY ISPUN Y10 0] [eSTyal
10 ‘sSurpeesold JustIanIofuS

ur Surdynse; ‘smey Ajeyes
PeOI[TeY [ISP9] JO JUSUIADIONUS
Surpreder syurerduroo

103 pevqryoxd wonereIey

'sSutpesooid JUSWL0IOFUS

ur Sunsisse Jo Surkynse;

103 10 ‘s8urpasooid SurouswIod
107 ponqryoxd uoneeIey

‘uoistaoxd woneIEIRINUE
S} SUTRINOD /GET UOTIOS o
"(0007) ‘b5 12 15718 'D'S'N

€€ ‘TL61 JO PV [0nu0)H
uonnyod JsTep TeIeped

"uors1A01d uonRIRIAIIIUE
QU SUTBIUOD 6107 UONOSS »
. *(0002)
*bas 12 101028 "D'S'1 6¥
PV L1eyeg peolfrey [e19pa]

‘nors1aoxd uonsITEIaInUR
U} SUIBIUOD C18 UOHOSS
"(0002) "b2s 12 1088 "D'S'N
0€ (VHSIALD 10V yifesy
29 K19FBS SUIN [2I19pa]

SIIPIULBY - PUD S2UNPIIOL]

yusmaiofusy 1of
a1qisuodsay Louady

U104 2AIUDISGNS

aamIs

328



163

(ponuuo))

‘Kedxyoeq pue JUSWS}LISUTRI
Surpnpout ‘orrer ejendordde
Sunees uno) 0SSN

ur uonow o[y Aew oy ‘(ureduros
o[y 03 sAep (9) Ioqe] JOo AIe101098
£Q UOTIESISAUT SATENSTUTUPY

‘Jor[eI o[qenbe

sreudozdde pue ‘peyeso] St rejrdsoy
Y} YoryM UT 93e1S 97} JO MB] 9}
Iopun Amnfur Jeuosrod 10 o[qe[reAr
asoy) o1e saSewre(] "UONOL ISIGAPE
Ay} JO sTeak 0] UTIIM UOTIOR [IALD
*$09] sAsuIone

pue ‘sofeurep K1oyesuaduioo
‘Kedyjorq “YuoweleIsural

spnrour safewre(] ‘seeddy Jo
1oy ‘S 01 1eadde ‘(urerduros oy
01 s&ep (¢) SuLresy SANRNSUILPY

1oqe Jo yusunredocy

QuUON

J0qeT Jo jusunredoc

‘uoyepodsuel], Jo 18191008
0110Y JO UOTIB[OTA IO ISUTRIUOD
Jyesun Jo 2oud)sTxXe Juntoder
103 payqyoxd uonele1oy
*9IN381S 9} JO JuewaImbal e

Jo uomneyora & syoder sakordurs
a1 9sn809q 92kordwe Terdsoy
Aue jsureSe 10 ‘pazI[IqEIs Usaq
10U $BY JeY) UORIPUOD [BOIPIUL
KouoZrowre ue YiIm [BOPIAIPUT
Ue JO ISJSUER Y3 9ZHIOYIne

03 sesnyer uerorsAyd 1o uoszed
oy esneoeq uerotsAyd Jo uosiad
[eotpaut payifenb e jsurede
UOTJO’ OSISAPE S33e) 1o sozipeusd
yew reytdsoy Sunedronred

e £q penqyoid uonereley

*s3upeoooxd JUSUIoI0NIS
ur Surdynse) 10§ Jo ‘sSurpeeooxd
Sunyenur ‘vonewroyur Surpraocid

103 payqrgoid uonerelsy -

‘uorstaoxd uoteT[EIRIIUR
o1} SUIBIUOD 9G] UONOAS o
"(0002) bas 12
10§18 "dde "D°s 11 9y PV
Joutejuo)) 9jes [euouBwISU]

"(0002) PPS6ETS

*0'S' N1 T “I0qeT UL UOTIOM
pue SuORIpuos) TedIpaA
KouaSrowrg I0J JUSUIEL], pue
uoneUIWiBYXS] ‘PIqESI(] puL
pesy 10y eoueInsu] YIEoH

"uo1s1A01d UOTRI[RIOMUE
U} SUTEIUOD ()]G UOTIRS o
"(0007) bas 12
10968 "D'S') Ty W0V 959y
SQOUBISqNS SNOPILZEL]

329



164

‘Kedyoeq

pUR JUSUISJEISUISI 9pn[oul safewe(q
unoD WWSIJ ST UL J[eyeq
s,90fojdwre uo Louafe Aq 1ydnoIq
oq Aewr uonoe “(jurejdwod 3y 03
skep (g) UOTESIISAAUT QATEIISIUTWPY
‘sefeurep

1oy10 pue ‘Aedyoeq ‘JusurelEISUIOL
I0J 1NOD) LIS "S'] UL uonoe
[1alo € Sunq Aew oym ‘(yurerdwiod
a1y 03 sKep (81) 10qeT JO AIBISI0AS
oyl Aq woneSnsSeAUT SATBISTUIIIPY

‘Kedyoeq
PUE JUSUISIEISUTOI SPN[OUT sefewre(]
[TV 220§2q FULILY SANENSTUNIPY

‘Kedsorq pUE JUSWISILISUIT OPTIOUL
so8eure(y ‘seakojdus 10] [osUNOD
jutodde Keur yorgm “1mop) 3onsI(q
'S 9y 01 Ajdde Aewr seehordury

1o0qeT 3o juaunreds

Ioqe-T jo yueunredsg

PIEOE MBIARY
sigeueg JoqeT jo jueunredeq

QUON

‘(3104 03 asnyeI 03.3ySu
peyIuIf] sapnyout) YHSO opun
SIS I0YI0 AUR JO ISIOIOXS

10 “s8urpeeooid JUeTIS0IOJUD
w1 Sukmse; ‘yure[dwoo

Bury 103 parqoid uoHeNEIy

10V 91 Iopun JySu Joyio Aue

os1019%9 oYM I0-‘sSurpavooid ur

£ynsey o jurerdwroo o[y ‘esned
suf PIM ‘OyM SIeNIOM JueIST
isureSe penqnioxd uonemeE1Ry

‘s§urpesooid ur Suikynse) I0J 10
‘uonesueduwros  siexiom ySnos

Suraey 103 panqryoid uonereIoy

‘SO0 [2IOPS] UI 901AT0S
£m( 103 panqryord uonere1ey

"uors1A0Id uoneIRISINUE
QU SUTEIUOO ()99 UOLIAS o
"(000¢) b5 42 1598 'O'S'1
6T ‘0L61 30 10V WIEeH
29 K1ezes TeuonednooQy
"gotstaoid uonereleInue
oU} SUTEIUOO GGYT UOHODS o
"(0002) bas 12 10818
"D'S'(1 6T WY uonosiold
IOYIOM TBImousy
[EuOsSESS. pue JUBISIAL
‘uorstaoxd uoneIeIOIIUR
9Y) SUTBIUOD BgHG UOLOSS
"(0002) 2532 1068 "D'S'N €€
oy uonesuadwo)) SISNIOM
IoqIe] 7 S, ueweIoysguo]
‘uotstaoxd uoneIIRIIMUL
oY) SUTRIUOD G/ QT UOTIOOS o
0002) Bas 12 1981§
"D'S"1 8T ‘8961 JO 1V
S0IAIRS PUB UOTOI[RS AImf

$2IPIUITY PUD S24NPIIOLJ

JuFWaoL0fur L0f
a1q1suodsay Loualy

UONIPI0LT dATUDISGHS

amyig

330



165

(ponuzpuo3)

"HOOD) WIS S

ur 3ms o[y Avwr £1e)a100g ‘paroust

ST 10DIO 8,AIB101098 J] $99] ,SAowione
pue ‘safeurep A10tesuadmod
‘Kedyoeq JUsUIoIRISUISY

opnpout sefewre(] sreeddy Jo-unop)
‘5' 03 reedde ‘roqerT Jo Areye10ag

£q maraar ‘(ure[dwoo o[y 03 SAEp OF)
[TV 210J2q SULIESY SANRNSTURIDY

'sofewrep
A1oresusdiiod JuamIelBISUTal
19pI0 ABW 1IN0J {UONOR [IALD

SUON

‘s3urpasooid

JuswesIoyua ut Sunedronred

0 ‘Sunsysse ‘Surknse)

10 10 ‘s8urpseoold SUroUSUILIOD

Ioqe Jo jusunreda(y 103 payquyoxd uonelelSy
'ssaursng 10

opEn} [RIOUBUYUOU IO UORHInSUL
eoueuy oy jo sekojdure

10 ‘19010 ‘10300IIp LU 10
‘ssouisng 10 open [erouguyuou
IO UOTMKSUI JeroueUy SU} Aq
uonejola o[qissod e Surpredor
KouaBe A1ostazedns [eIapa]

Aue 10 ‘[e1ousn) ASUIony

oy ‘Aansesi], o) Jo A1e181008
o o1 uoneuniojur Surpraoxd
QUON 103 paiqryoxd wonerfeIny

*spunoid [eIoul Jo snotdal

uo ‘goredsal Jo ‘uonioqe

‘uonezifiras ‘ur ojedonred

01 Tesnyax 0 ‘ur uonedronred

QUON 03 payqryoxd uoneIeIey

‘norstaoxd uonerelomUE
Y} SUTBIUOD G-[0OE UORO3S o
"(0002) b2s 32 300€8 "O'SN
Ty ‘WY Ioepy SuDuLQ 9fes

‘suorstaoid

uor09301d 1940[qIPSTYM
Q) SUTBIUOD QZEG UOTIOAS o
"(0007) Bas 12 11¢68
"D'S'N 1€ ‘suonoesubl],
SJUSINIISUT ATB}SUOIA]
uo syrodey pue spi0oey

‘uotstaoxd

uoneI[EIaImMUR 3}
SUTRIUOD /-BQ(E UOIIS
“(0002)
"bas 12 102§ 'O'S'NTY
10V 901AI58 WIBSH oNqnd

0331



166

'sa0] SAourope

pue Aedyoeq ‘JustaleISUIOX

opnpour seSewe(] ‘sreeddy Jo

1InoD) ‘S Ul mataer ‘(urerduwoo o1y
03 sAep (¢) SULreSY SANELSIUINPY
"$1809 pue ‘s99]

skowione ‘sofeurep L107esuadwoo
‘Kedyorq “JuemIsiRISUISI

apnour soSewe(] ‘steaddy 70 1Mo
*§ 01 [eadde ‘roqe] Jo AI€101098

£q mataer ‘(qurerdwoo a1y 01 sKep Of)
[TV 2I0Jaq SuLieay SANBISTUTWPY
'S1S00 pue ‘§99]

Skauwrone ‘sofewrep A1ojesuadwoos
‘Kedyorq “yuswrolvIStIax

apnjour sefewe(] LNoO JOISIP
[eIapaj ur JySnoiq oq Aewl SWIE[d
‘PonsSST U99q SBY UOISIOSP [eUl OU pue
jurerdwoo Surry 93ye ssed sAep 081
J1 steeddy Jo umoD) "' 01 eadde
‘(preog MIIASY ANBNSITUIDY

o} 03 Airogine pajedarep

seq ogm) J0qe] JO AIB19I038 3Y)

£q merael ‘(yurerdwons o1y 01 SKep 06)
[TV 21032q SULIESY SANENSTUTIIPY

*s3urpesooxd JUSTWIS0IONUD
ur Surdynse; 10 Jurejdurod

JOURIU] JO ATe1s1oag Surry 103 panqmyoid uoneneIsy

sSurposcord

jusuresioyus ul Sunedionred

10 ‘Sumsisse ‘Surkynssy

103 10 ‘s8urpesoord Sutousumoo

Ioqe Jo yuswireda(y 103 payqryoId toneye1Ny

'sMe] pnely [e10pay o Sunerel
Surpesooid e ur Sunsisse

10 ‘Sugedronred ‘Surkynse) 1o
“urerdmros g Sury ‘wonesnsaaur
Sunssse ‘vogeuuoyut Surpraoxd

Ioqer jo weuntedacy 103 penqryoxd woneNEIoy

“wors1A0xd UOHeIEIRITUE
ot} SUTRIUOO €471 UONISS o
"(0002) "bas 32 10218 'D'S'N
0€ ‘LL6T 30 10V UOREUIR[oaY

29 [onuo) SuuI SogImg

"uo1s1A01d HOUBTBISINUER
ST} SUTBIUOD ] LG9 UCTORS o
“(000T) bas 12 10698 "O'S'N

TP ‘WY Tesodsiq a1sepm PHOS

"(#00T :ddng 159M)

VHISI8 V'S 81 ‘(Apuo
uo1s1A01d I0MOTqRISTYM TIAID)
72007 J0 19V Le[x(-seueqres

$IIPIUIY PUD §aANPII0L]

JuawWadL0fus 10f
a1qisuodsay Louady

U01109104g 2AQUDISGNS

2ImivIs

332



167

(ponuuo))

"(000°T$

Pa90X2 0] Jou) 599 SASUIONE

pue 53500 pue ‘Kedyjoeq ‘JusWIolBISULSI
107 1nOD 0IMIMSIJ "§°[] UL UONdE TIALD
HROD) J0WSIJ "S()

ur 30 o[y AW A1819I1098 ‘paroust

ST 19pI0 §,AI830100G J[ 'S99J SAQUIONE
pue ‘saSeurep A1ojesusdwod
‘Kedyorq ‘JUoMIo)EISUTSI

apnpour safewe(q ‘sreaddy jo 1moD
'S 01 reedde ‘10qe-T JO A1R101098

£q mo1A91 ‘(uierduod o[y 03 SAep (f)
[TV 2I0J2q SULIESY 2ATRISTUTWIPY
HNoD 10MmSI 'S

Ul 3Ins 9]y 2wl A1810102¢ ‘paIoust

ST IopI0 §,AI)21098 JI '$99] SAsuIone
pue ‘sa8eurep A1oresuaduroo ‘Aed
JoBq “IUSUILTRISUTAT 9pn{oul sefewe
‘Burresy e Surmorroy speaddy

Jo uno)) "gn 03 reedde ‘(yurerduwrod
o[y 01 sAep (1) I0qe-] Jo Are1aI0eg
£q uoTB3NISOAUT SATIBNSTUTUIPY

"SIOTI0
I0-ugurees oYy 03 Amfur snotes

asned 03 A[oy1] sennp uuoyred 03

Sursnyel 10 ‘suone[ndsl 10 sMe|

£397eS SUWINLIBW JO SUOLRIOIA

11oder o3 Sutredexd 10 Sunrodar

QUON 10] peyqmyoid uoneIey

‘s3urpasooxd -

JuewedIoyua ur Jurnedronred
1o ‘Sunsisse ‘Furfjnsey
103 10 ‘sSurpseooid Sursusurros

10qe jo yueunreds(y 10} panqryoxd uonerrersy

*9[OTYaA
oyesun ajexedo 03 Jursnyor

10 ‘Surpasooid yons ur urkynsel
‘sonl A1aJes S[OWI9A I0JOUI JO
suonerora 03 Suneyer Surpaedord
Aue Sunmusur 1o jurejdwos e

1oqe]jo jueunredeq  Sury oy panqmjoxd wonerEIey

‘uorstaoxd uonerelRInUEL
oY) SUTRIUO0D 4] [T UOTIORS e
"(g00¢ "ddng
oM bas 12 10128 O'S'N
Op ‘10V USUIBSS PUe S[OSSOA

‘uo1s1a01d uoneIRIaImUR
3Y) SUIRIUOD 7797 UOTIOSS o
(0002)
bas 12 10978 "D'SL §1 PV
onuo) moonﬁwasm JIX0],

‘uorsiaoxd uoneIeleIUE
9T} SUTBIUOD GO ¢ UONORS
"(0002) as 12 001 1€§
"O'S' 1 6 WY 0URISISSY
uoneliodsuel], 9ovJIMS

333



168

‘000°T$ pa9dxe

0} 10U §99] ,SASUIONE J[qRUOSEIL
popreme sq et sefordurs ‘yirey

peq ur 1ySnoiq IO SNO[OALY ST WIED
® J] 'S99 ,sAouIone pue ‘sesuadxe
pue s1500 ‘sofewep Axojesuadwoo
‘Kedyorq “GusurejEISUISI

opnpour sefewre( ‘syeaddy o 1n0)
‘g1 03 reedde ‘prooas o uo Sureey
103 Arungzoddo Surpnyourt ‘(urerdmos
9y 01 sAep (6) 10qe] JO ATe1e1008
Aq UOTIESISOAUT SATIRISTUTIIPY

J0qeT Jo Jusunredacy

-Burpescoid & yous ur Junsisse

10 SuIAInsey 10 ‘UONEIOIA B

moqe Surpessoid € o[y 01 InOqE
Suraq 10 Sury “UeUILIoA0s
[e1opag J0 Jokordure

03 uoreurioyur Surpraoxd

1oy payiqmord uoneEIEIey

- (0002)

121248 "O°S'N 61 (17 UIV)
10V ULIOJOY pUe JuUaUIISIAUL
UONEBIAY PIO "H [19PUSM

S2IPaUay puv SINpPadoLd

uawa00fusy 10f
apqisuodsay Louady

UOYIDI0L] 2AUUDISGNS

amvIs

34

P



169

ApPENDIX D

COMMON LAW PUBLIC POLICY PROTECTIONS
FOR WHISTLEBLOWERS

s appendix sets forth a state-by-state analysis of whether the courts of the
urisdictions in the United States (including the Distiict of Columbia, Puerto
), and the Virgin Islands) have held, or stated in dicza, that they would recog-
: a public policy cause of action, and whether the public policy exception in
rjurisdiction has been.extended to protect whistleblowers. At the time of this
ing, 45 of 53 jurisdictions have recognized public policy claims of one form
nother. With the exception of four states (Arkansas, Idaho, South Dakota,
Wisconsin), the public policy claim sounds in tart rather than contract. Forty
sdictions have extended the public policy doctrine to protect whistleblowers
er circumstances that may vary significantly:

¢ Some jurisdictions (e.g., Texas) protect only passive whistleblowers who
refuse to commit criminal violations.

e Other jurisdictions (e.g., California, Illinois, and New Jersey) protect
many forms of passive, active, internal, and external whistleblowing about
violations of both civil and criminal law.

Thus, practitioners must be careful to understand the specific contours of
public policy exception under the law of the applicable jurisdiction. For that
on, the discussion below mentions not only representative cases in which
sourts have recognized public policy causes of action, but also representative
s in which the courts have declined to (1) recognize public policy causes
ction; (2) protect whistleblowing under any circumstances; or (3) protect
ain types.of whlstleblowmg

Some states have enacted whistleblower pmtectlon statutes in addition to
)gnizing commeon law-causes of ‘action in faver of whistleblowers. This ap- -
dix sets forth only commion. law protections; under state law: State statutes
ecting-whistleblowers:are set forth in Appendix A (protections for public
or.empl yees) and Appendix B. (protecuons for private sector employees).
es discussing the mtexplay between common law and statutory whistleblower
ectlons in specific Junsdlcnons are-also discussed below, when such cases
s arisen.
’ ALABAMA
No pubiic-poﬁéy cxéeption ﬁaﬁs,beén recognized.

« Wright v. Dothan Chrysler Plymouth Dodge, Inc., 658 So.2d 428 (Ala.
1995) (upholding right of employer to discharge employee and stating
335
Reprinted wi'th“pe‘rn'nission from Whistleblowing: The Law o

Retaliatory Discharge, Second Edition, by Daniel P. Westmai
Nancy M. Modesitt, copyright © 2004 The Bureau of Nation:
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that it is the function of the legislature, not the courts, to create a public
policy exception to the employment-at-will doctrine);

e Hoffman-LaRoche v. Campbell, 512 So. 2d 725, 2 IER Cases 739 (Ala.
1987) (upholding the lower court’s judgment for the employee, however
stating that the court had repeatedly refused to recognize the public policy
exception);

e Dykes v. Lane Trucking, Inc., 652 So. 2d 248 (Ala. 1994) (affirming
summary judgment for the employet and refusing to carve out a public,
policy exception to the employee-at will doctrine); and

¢ Grant v. Butler, 590 So. 2d 254, 6 IER Cases 1612 (Ala. 1991) (not al-
lowing claim where employee reported allegedly unsafe conditions.under
federal Occupational Safety and Heath Act)-

However, the Alabama legislature has made it illegal for an employer to
terminate an employee for requesting workers” compensation benefits. See ALA.
CopE §25-5-11.1 (2003). That statute has been construed to allow causes of
action for constructive discharge.

« Ex parte Breitsprecher, 772 So. 2d 1125, 16 IER Cases 557 (Ala. 2000).

ALASKA

Alaska courts have not rejected ‘a piﬁé’ policy exception, but they have
encompassed it within the implied covenant of good faith and fair dealing.

* Knight v. American Guard & Alert, Inc., 714 P.2d 788 (Alaska 1986)
{(recognizing claim forbrcach of covenant of good faith for security officer
who-claimed he was fired in retaliation for informing pxpelme operator
of alcohol use and drug abuse of another security officer);

-'stuedtke v. Nabors Alaska Dnllmg, Inc 768 P2d 1123, 4 [ER Cases 129

' s L although court recogmzed strong pubhc pohc1es

‘suppomng employee pnvacy) appeal after remand, 834 P.2d 1220 TIER

" Cases 834 (Alaska 1992); :

o Cameronv. Beard, 864 P2d 538, 145 L.R.R.M. 2553 (Alaska 1993) (up-
holding verdict in favor of employec and holding that a general release of
workers’ compensation claims does not also release retaliatory discharge
claims; finding that constructive discharge should be dlStnglllShbd from
the pubhc policy. exception to.the employment-at-will doctrine; and rec-

- ognizing that'a small minority of jurisdictions have defined it as a breach
of an implied contractual duty not to discharge an employee for an act
done in the public interest); and

e Lincolnv. Interior Regional Housing Authority, 30 P.3d 582, 17 IER Cases
1638 (Alaska 2001).
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ARIZONA

In 1996, the Arizona legislature passed the Employment Protection Act,
which creates a cause of action in favor of employees who are terminated in
retaliation for disclosing violations of Arizona’s Constitution or statutes. See
ARriz. REV. STAT. ANN. §23-1501(3)(c)(ii) (West 2004), and related discussion
in Appendices A and B. The Employment Protection Actis the exclusive remedy
for wrongful’ tenmnatlon in vxolatmn of pubhc pohcy

e Cronin v. Sheldon, 195 Ariz. 531, 991 P.2d 231, 15 IER Cases 1345
(1999).

The Arizona courts had previously recognized the public policy cause of
action and extended its protection to whistleblowers in some circumstances.

‘o Wagenseller v. Scottsdale Memorial Hospital, 147 Ariz. 370, 710 P.2d

1025, 1 IER Cases 526 (1985) (recognizing public policy claim based on
indecent exposure laws for employee who refused to “moon” co-workers
in skit on company outing);

e Vermillion v. AAA Pro Moving & Storage, 146 Ariz. 215 704 P.2d 1360,
119 LRRM 2337 (Ariz. Ct. App. 1985) (recogmzmg claim for employee
allegedly dismissed for refusing to participate in theft);” .~ ‘

* Wagner v. City of Globe, 150 Ariz. 82,722 P.2d 250, 1 IER Cases 501
(1986) (recognizing claim by employee terminated from the police force’
because he refused to conceal the illegal arrest and detention of a citizen
and was instrumental in having the citizen brought before a maglstrate)
and

* Murcott v. Best Western Internatzonal Inc., 198 An7 349 9P3d 1088,
16 IER Cases 1277 (Ariz. Ct. App. 2000) (internal whistleblowing pro-
tected).

— But see Garber v. Embry-Riddle Aeronautical Umversxty, 259 E Supp 2d
979, 14 AD Cases 518 (D. Ariz:'2003) (denying’ reconsideration of dis-
missal of the employee’s whistleblower claim filed under the Arizona
Whistleblower Statute, Ariz. REV. STAT. ANN. §23- 1501 (3)(0)(11) be-
causé the employee’s claim was batred by the s €’s one-year limita-
" tions period); and Galativ: America West Airlines, Iric., 69 P.3d 1011, 20
‘JBR: Cases 42 (Ariz. Ct. App: 2003) (uphdidmg distnissal 'of employee’s
claim because ARriz. REV. STAT. ANN. §23-1501(3)(c)(ii) applies only to
violations of Arizona law and does not apply to disclosures of violations
of federal provisions, statutes, or regulations).

“ARKANSAS

"Arkansas has recognized the' pubhc policy exception (as a contractual the-
ory, not ‘atort theory) and has extended:it to protect whistleblowers in some
circumstances.

o Island v. Buena Vista Resort, 103 S.W.3d 671 (Ark 2003) (finding that
public policy of the State of Arkansas is violated when an at-will employee
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is terminated for rejecting a solicitation to engage in prostitution, and
employee had a valid claim of wrongful discharge if she was terminated
for refusing her supervisor’s sexual propositions); and

e Sterling Drug, Inc. v. Oxford, 294 Ark. 239,743 S.W.2d 380, 3 IER Cases
1060 (1988) (recognizing public policy claim for employee suspected of
disclosing employer’s submission of false and incomplete pricing data
during negotiations for a government contract).

— But see Ball v. Arkansas Department of Community Punishment, 10
S.W.3d 873.(Ark. 2000) (denying employee’s claim of retaliatory dis-
charge because employee’s claim that she was fired in retaliation for
“blowing the whistle” on parole hearing procedures did not allege viola-
tion of any specific statute).

CALIFORNIA

California has recognized a public policy exception that protects whistle-
blowers under some circumstances.

» Tameny v. Atlantic Richfield Co., 27 Cal. 3d 167, 164 Cal. Rptr. 839, 610
P.2d 1330, 1 IER Cases 102 (1980) (finding public policy claim stated by

- employee who refused to engage in antitrust violations);

¢ Garcia v. Rockwell International Corp., 187 Cal. App. 3d 1556, 232
Cal. Rptr. 490 (1986) (indicating employee. can maintain a tort action
for retaliatory discipline against employer where disciplinary action less
than termination has been taken against the employee in retaliation for
the employee’s whistleblowing activities);

® Semore v. Pool, 217 Cal. App. 3d 1087, 266 Cal. Rptr. 280, 5 IER Cases

. 129 (1990) (claim stated by employee who refused to submit to drug

_ testing);

® Green v. Ralee Engineering Co., 19 Cal. 4th 66, 960 P.2d 1046, 78 Cal.
Rptr. 2d 16, 14 IER Cases 449 (1998) (finding that a fundamental public
. policy based on disclosure of . violation. of federal. aviation: regulation
could serve as the foundatlon of an employee s tort action for retaliatory
 discipline);

s Phillips v. Gemini Movmg Speczaltsts 63 Cal. App. 4th 563 74 Cal.
Rptr. 2d 29, 13 IER Cases 1587 (1998) (recognizing public policy claim
by employee who complained about the employer setting off the em-
“ployee’s debts from wages due to the employee without the employee’s
authorization); and

¢ Gardenhire v. Housing Authority, 85 Cal. App. 4th 236, 101. Cal. Rptr.
2d 893,17 IER Cises 32 (2000) (finding that public employee entitled to
' bring an action for retaliation even though the public employee reported
improprieties internally to her employer and not extemally to a separate
government agency or law enforcement agency).

— But see Foley v. Interactive Data Corp., 47 Cal. 3d 654, 254 Cal. Rptr.
211,765 P.2d 373, 31ER Cases 1729 (1988) (explaining that public policy
claim stated where claim is based on firmly established policy that benefits
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the public generally; however, no claim recognized for employee who
‘was allegedly discharged for reporting prior criminal investigation of co-
employee); Turner v. Anheuser-Busch, Inc., 7 Cal. 4th 1238, 32 Cal. Rptr.
2d 223, 91ER Cases 1185 (1994) (internal company policies not sufficient
to support public policy claim); Luck v. Southern Pacific Transportation
Co.; 218 Cal. App. 3d 1, 267 Cal. Rptr. 618, 5 IER Cases 414 (1990) (not
recognizing tort claim for employee who refused to submit to drug testing
applying Foley criteria); Daly v. Exxon Corp., 55 Cal. App. 4th 39,63 Cal.
Rptr. 2d 727, 12 IER Cases 1531 (1997) (not recognizing public policy
claim for wrongful discharge for an employee who ¢omplained about
unsafe working conditions where the employee’s employment contract

- was for a fixed term and had expired); and Jersey v. John Muir Medical
Center, 97 Cal. App. 4th 814, 118 Cal. Rptr. 2d 807, 18 IER Cases 888
(2002) (not recognizing tort claim recognized for nursing assistant who
refused to dismiss assault claim against patient because the right to bring
such a suit could have been expressly waived).

COLORADO

The Colorado Supreme Court has adopted the public policy exception to
the at-will employment doctrine that extends to some whistleblowing activity.

* Martin Marietta Corp. v. Lorenz, 823 P24 100, 105, 7 IER Cases 77 (Colo.
-1992) (upholding the decision for the employee when the employer fired
the employee for refusing to perform acts in violation of federal law).

Martin Marietta expanded Colorado’s public policy éxception to include
mstances in which the employer discharged the employee after the employee
complam about practicés that did not violate a statute, but did violate public
policy. However, to fall within the exception, the employee must demonstrate
that the employer was aware or reasonably should have been aware that the
employee’s action was based on the employee’s reasonable belief that the action
ordered by the employer was illegal, against pubhc pohcy, or violative of the
employee s legal rights as a worker.

*‘Rocky Mountain Hospital & Medical. Servicev. Marzam 916 P2d4519,11

IER Cases 1153 (Colo. 1996) (determining that Colorado StateBoard of

ccou Rulés of Professional Conduct were sufficient to establish
‘publicpolicy for the purposes of a wrongful discharge claim);

o Jonesv. Stevinson’s Golden Ford, 36 P.3d 129, 17 TER Cases 865 (Colo.
Ct. App. 2001) (recognizing claim for employee, altegedly terminated
for refusing to sell unnecessary car repairs, based on policy expressed in
‘Colorado consimer protection statutes), cert. denied (2001); and

o Cronk v Intermiountain Rural Electric Association, 765 P.2d 619, 3 IER
Cases 1049 (Colo. Ct. App. 1988) (recognizing public policy claim for
public utility employees who refused to testify untruthfully before regu-
latory commission).

— But see Coors Bréwing Co. v. Floyd, 978 P.2d 663, 14 IER Cases 1232
(Colo. 1999) (refusing to expand the public policy exception to include a
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situation in which an employee performed the illegal act required by his
or her employer, and then the employer allegedly fired the employee to
cover up the employer’s complicity in the crime); Crawford Rehabilita-
“tion Services, Inc. v. Weisman, 938 P.2d 540, 12 IER Cases 1671 (Colo.
1997) (state regulations regarding rest breaks not a sufficient basis for
public policy claim); and Corbin v. Sinclair Mktg., Inc., 684 P.2d 265,
116 LRRM 3223 (Colo. Ct. App. 1984) (not allowing public policy claim
when a statute provides the employee with a wrongful discharge remedy).

CONNECTICUT

The common law public policy exception may no longer extend to whistle-
blowers because the intermediate Connecticut appellate courts have ruled that
the exclusive remedy is provided by the Connecticut whistleblower protection
statute. As discussed in Appendices A and B, the Connecticut legislature passed
an act entitled “Protection of employee who discloses employer’s illegal activ-
ities or unethical practices.” CONN. GEN. STAT. ANN. §31-51m (West 2003).
This law makes it illegal for an employer to “discharge, discipline or otherwise
penahze any employee because the employee, or a person acting on behalf of
the -employee[] reports .. . a: violation or a suspected violation of any state or
federal law or regulation or any municipal-ordinance . . . or because an employee
is requested by-a public body to participate in an investigation, hearing or inquiry
held by that public body, or a court action.” Id. §31-51m(b).

Furthermore, Section 31-51m provides the exclusive remedy for-wrongful
discharge of both pubhc and private employees for “whistleblowing,” and any
alternative, common-law cause of action is precluded.

o Campbell v. Town of Plymouth, 811 A.2d 243 (Conn. App. Ct. 2002)
(finding that plaintiff-employee’s claim was time barred because he did
not file within the 90-day limitations period.) The courts have found that
the statute protects employees when the employees adequately demon-

_strate the causal connection between the whistleblowing and the statutory

o violation: .

y “Arnopev. Town ofEnﬁeld, 2001 Conn Super LEXIS 2009 (July 23;2001)
(holding that the municipal employee had a valid claim against the city un-
der the whistleblower statute because he adequately estabilished a causal
connection between his ﬁlmg a complaint with the state’s department of
Environmental Protection and his termination 15 months later); and

o L’Altrellav. Weight Watchers Internatwnal CV 950334348, 1998 Conn.
Super. LEXIS 845 (Mar. 16, 1998) (finding that employee made a valid

- claim under the whistleblower . statute. when she was terminated after
refusing to engage in conduct that allegedly violated the Connecticut
Antitrust Acf). .

— However, the Connecticut state couits do not extend the protection of the
whistleblowing statute to employees who intend to, but never actually
make certain allegations, or who do not publish their findings in a public

forum. See Tyszkiewicz v. Aaron Manor, Inc., CV 970081800S, 1998
Conn. Super. LEXIS 1650 (June 9, 1998) (refusing to protect employee
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when the employee only intended to, but never did engage in, reporting
health code violations by employer); Burnham v. Karl & Gelb, P.C.,
252 Conn. 153, 16 IER Cases 1 (2000) (upholding summary judgment
in employer’s favor because the plaintiff-employee failed to report her
suspicions to a public body).

For the history of the case law before enactment of the whistleblower statute,
see Sheets v. Teddy’s. Frosted Foods, Inc., 179 Conn. 471, 427 A:2d 385, 115
LRRM 4626 (1980) (public policy claim recognized for employee who com-
plained about food packaging violations); and Girgenti v. Cali-Con Inc., 15
Conn. App. 130, 544 A.2d 655 (1988) (finding public policy claim stated by
discharged theater employee allegedly fired after he called police and turned on
the lights, causing the theater to ernpty, because he feared there was an intruder
in the projection room).

‘DELAWARE

Delaware has recognized a tort cause of action for wrongful discharge' in
violation of public poliey.

o Schusterv. Derocili, 775 A.2d 1029, 17 IER Cases 1159 (Del. 2001) (al-
lowing claim based on pubhc policy expressed in state antidiscrimination
* ‘statute).

The public policy cause of action may extend to whistleblowers who are
terminated in violation of a specifically legislated public policy.

o Shearinv. E.F. Hutton Group, Inc., 652 A.2d 578, 9 IER Cases 1317 (Del.
Ch. 1994) (recognizing that legal counsel allegedly fired for refusing to
violate her ethical duties stated a cause of action).

— However, Delaware does not recognize a. public policy éxception for
termination of a private sector employee for whistleblowing concerning
internal financial and business practices. See Lord v. Souder, 748 A.2d
393, 16 IER Cases 373 (Del. 2000).

-.As discussed in Appendix A, the Delaware legislature has:protected public
employees fired.or threatened after exposing the wrongdoing of their government
employer..See DEL: CODE-ANN. it. 29; §5115(b) (2003) (“No-public employee
shall be discharged, threatened or:otherwise discriminated against with respect
to the terms or-conditions of employment because that public employee reported,
in a written or oral communication to,an elected official, a violation or suspected
violation of a law or regulation promulgated under the law of the United States;.
this State, its school districts, or.a.county or municipality of this State unless the
employee knows that the report is false).

DistrICT OF COLUMBIA

“The District of Columbia has recognized a public policy cause of action that
extends to whistleblowers in some circumstances. The public policy exception
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protects employees who are terminated in violation of a “clear showing, based
on some identifiable policy that has been ‘officially declared’” in a statute or
municipal regulation, or in the Constitution.

o Carlv. Children’s Hospital, 702 A.2d 159, 13 IER Cases 563 (D.C. 1997)
(en banc) (reversing the dismissal of employee’s claim that she had been
terminated in retaliation for publicly opposing tort reform measures);

o Adamsv. George W. Cochran & Co., 597 A.2d 28, 6 IER Cases 1392 (D.C.
1991) (finding that discharged at-will employee may sue for wrongful dis-
charge when the sole reason for the discharge is the employee’s refusal to
drive a vehicle without a current inspection sticker required by municipal
regulation);

o Washington v. Guest Services, Inc., 718 A.2d 1071, 14 IER Cases 643
(D.C. 1998) (claim stated by employee allegedly discharged for com-
plaints about sanitary violations);

o Fingerhut v. Children’s National Medical Center, 738 A.2d 799, 17 IER
Cases 1139 (D.C. 1999) (claim allowed even if whistleblower participates
in unlawful conduct later reported); and

o Liberatore v. Melville Corp., 168 F.3d 1326, 14 IER Cases 1545 (D.C.,
"Cir. 1999) (embryonic whlstleblower protected when threatens to report
v1olat10ns of law). .

FLORIDA

No common law public pohcy cause. of action has ‘been recognized in
Florida.

o Smithv. Piezo Technology & Professional Administrators, 427 So.2d 182,
117 LRRM 3378 (Fla. 1983) (recognizing only narrow implied right of
action in favor of employees terminated in retaliation for filing workers’
compensation claim).

As-discussed in-Appendices A and B, the Florida legislature has enacted
statutory causes:of ‘action: inifavor -of both: public and private'employees. The
Whistleblower’s‘Act akes it illegal for a government agency or an independent
contractor to dismiss or discipline an employee for disclosing to any investigat-
ing authority, both internal or external, violations of agency rules or regulations,
federal, state, orlocal laws, oracts of gross mismanagment; malfeasance; mis-
feasance, or neglect of duty. FLA. STAT. ANN.-§112.3187(4)-(6) (West 2004). Ini
addition, the Private Sector Whistleblower Act-penalizés any private employer
for taking retaliatory personnel action against an employee who has disclosed
or threatened to disclose in writing to any appropriate governmental agency, an
employer’s activity, policy, or practice that violates a law, rule, or regulation.
Id. §448.102(1). Furthermore, the Act also protects private employees who are
fired after either participating or testifying before any appropriate governmental
agency concemmg the employer’s alleged violation or objected to or refused to
participate in the employer’s activity or practice that violated a law, rule or regu-
lation. Id. §448.102(2)-(3). While the statute offers broad protection, the statute
clearly states that it applies only to protect the employee when the employee has
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“in writing brought the activity, policy, or practice to the attention of a supervi-
sor or the employer and has afforded the employer a reasonable opportunity to
correct the activity, policy or practice.” Id. §448.102(1).

The Florida courts have chosen to read the Whistleblower Act protecting
public employees broadly.

o [rven v. Department of Health & Rehabilitation Services, 790 So. 2d 403,
405-06, 17 IER Cases 888 (Fla. 2001) (reinstating jury verdict in favor of
employee who was fired after she complained in writing interdepartmen-
tally and to her superiors concerning the propnety of an agency decision;
the court wrote that the “[Whistleblower] Act is remcdlal and should be
. given a liberal construction.”); and

* Martin County v. Edenfield, 609 So. 2d 27, 8 IER Cases 71 (Fla. 1992)
(reversing lower court because the lenient treatment of a co-perpetrator
could be used as evidence to infer a violation of the Whistleblower’s Act).

The Florida courts have also broadly mterpreted the anate Employee
Whistleblower Act.

o Golf Channel v. Jenkins, 752 So. 2d 561, 15 IER Cases 1574 (Fla. 2000)
(recognizing that plaintiff had a valid claim because the: Act requires the
employee to give the employer written notice and a chance to cure prior
to disclosing tg-a public body only in the case of disclosures of: statutory
or regulatory breaches, not-when an employee refiises to perform an
employer’s illegal activity). :

GEORGIA -
No public policy cause of action is recognized.

o Eckhardt. v. Yerkes. Regional Primate Center, 561 S.E2d 164, 18 IER
Cases 1302 (Ga. Ct. App. 2002) (refusing to extend public:policy pro-
“tection to the circumstances and affirming the dismissal of employees’
claim that they were wrongfully terminated followmg their mterngl re-

‘porfing thatthe creating a public health risk by transporting

‘monkeys that ‘were highly contagious with a virulent Herpes B virus);

Reilly v. Alcan Alummum Corp., 272 Ga. 279, 528 S.E.2d 238, 16 IER
Cases 211 (2000);

o Jellicov. Effingham County, 471 S.E. 2d36 (Ga. Ct. App. 1996) (affirming
dismissal of a public employee’s claim of constructive wrongful termi-
nation after employee resigned because his supervisor certified certain
buildings for habitation after the employee had refused to certify those
same buildings due to code violations, because this type of dlscharge was

“not contemplated by the ]eglslaturc) and

Evans v. Bibb'Co., 178 Ga. App. 139, 342 SE2d 484 (1986) (refusmg to

create a public policy exception for employee allegmg wrongful discharge

for filing workers’ comperisation claim).
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Hawaix

Hawaii has recognized the public policy exception.

e Parnarv. Americana Hotels, Inc., 65 Haw. 370, 652 P.2d 625,115 LRRM
4817 (1982) (court recognized public policy claim for an employee dis-
charged to prevent the employee from participating in an antitrust inves-
tigation); and

¢ Mathewson v. Aloha Airlines, Inc., 919 P.2d 969, 152 LRRM 2986 (Haw.
1996) (employee’s termination because he had allegedly been blacklisted
by a union was contrary to the clear public policy against “blacklisting”
and discrimination in the hiring, tenure or other conditions of employment
with regard to the nonmembership in a labor organization). .

. The Hawaii courts have extended the public policy exeeption to include
whistleblowing under some circumstances.

¢ Smithy. Chaney Brooks Realty, Inc., 10 Haw. App. 250, 865 P.2d 170, 175,
10 IER Cases 1111 (1994) (reversing summary Judgment for employer
when employee claimed that- employer fired him in retaliation for his
inquiry into a paycheck deduction);

e Villiarimo v. Aloha Island Air, Inc., 281 E3d 1054, 88 FEP Cases 387 (9th
Cir. 2002) (applying Hawaii law and denying employee’s rétaliation claim
stating that there was no causal connection between his filing a claim of
sexual harassment and his termination 18 months later; stating that the
public policy exception applies to actions against an employer by an at-
will employee who was discharged for performing an important public
obligation such as whistleblowing or refusmg to violate a professional
code of ethics); and .

o Morishige v. Spencecliff Corp., 720 F. Supp. 829, 4 IER Cases 1271

"~ (D. Haw. 1989) (public policy exception may apply to employee who
was allegedly discharged due to objecﬁons to his employer’s violation of
hquor laws and buddmg codes).

— But'see Pagdzlao . Mauz Intercontmental Hotel, 703 E Supp 863,3IER
“Cases 1628 (D. Haw. 1988) (ﬁndmg no free speech claim for employee
who allegedly used obscenities in public setting).

IpAHO

‘Idaho has recognized a public policy exception (aso contractual theory, not
a tort theory) that extends to whistleblowers in some circumstances.

"o Thomas v. Medical Center Physzctans PA., 61 P.3d 557 (Idaho 2002)
(finding that repomng another physician’s inisconduct fell under the pub-
lic policy exception because the corniduct alleged by the physicians was
unlawful, and it involved the hiealth and welfare of the public);

e Creav. FMC Corp., 1351daho 175, 16 P.3d 272, 17 IER Cases 112 (2000)
(recognizing claim for employee allegedly terminated for disclosing that
employer had caused contamination that threatened ground water);
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o Hummeryv. Evans, 129 Idaho 274,923 P.2d 981, 12 IER Cases 122 (1996)
(determining that employee was protected for letter written in response
to subpoena in criminal sentencing proceeding); and

¢ Rayv. Nampa School District No. 131, 1201daho 117, 814 P.2d 17 (1991)
(recognizing claim for employee allegedly terminated for reporting build-
ing code violations).

— But see Edmondson v. Shearer Lumber Products, 139 Idaho 172, 75 P.3d
733, 20 IER Cases 632 (2003) (finding that employee did not have a
cause of action against a private sector employer who terminated the
employee because of the exercise of the employee’s constitutional right
of free speech due to the fact that in the private sector, state or federal
constitutional free speech cannot, in the absence of state action, be the
basis of a public policy exception in wrongful discharge claims).

ILLINOIS

1ltinois has recognized the public policy exception.

-o Kelsayv. Motorola, Inc., 74111. 2d 172,384 N.E.2d 353; 115LRRM 4371
+ (1978) (public policy claim recognized for an employee discharged for
filing workers’ compensation claim).

- The Illinois Supreme Court has extended the public policy doctrine to pro-
tect whistleblowers.

o Palmateerv. International Harvester Co., 85111, 2d 124, 421 N.E.2d 876,
115 LRRM 4165 (1981) (referring to whistleblowers as “citizen crime-
fighters”);

® Brandon v. Anesthesia & Pain Management Associates, Ltd., 277 E3d
936, 18 IER Cases 412 (7th Cir. 2002) (recognizing claim based on federal
rather than Illinois criminal statutes);

* Vorpagel v. Maxwell Corp. of America, 333 Ill. App. 3d 51, 775 N.E.2d
658, 19 IER Cases 209 (2002). (allowing cause of action in favor of
employee allegedly terminated for telling state attorney’s office about
supervisor’s admission about cnme unrelated to work) appeal denied,
» 02T, 2664 (2002); )

«Vance v Dispatch Management Servzce 122F Supp 2d 910, 15 IER
- Cases 1776 (N.D. TIL. 2000) (recognizing claim by employee who sought
court protective order against threatening co-employee);

o Stebbings v. University of Chicago, 312 Tll. App. 3d 360, 726 N.E.2d
1136, 17 IER Cases 1079.(2000) (allowing clalm of employee who raxsed
concerns about radiation safety);.:. -

e Fredrick v. Simmons Airlines, Inc., 144 F 3d 500 13 IER Cases 1729 (7th
Cir. 1998) (allowing plaintiff’s claim even though complaints were made
publicly instead of through internal channels); and

e Bourbonv: Kmart Corp., 223 E3d469, 16 IER Cases 1032 (7th Cir. 2000)

- (stating that whistleblower need only have a reasonable belief that law

* was violated and need not prove actual lcgal violation).
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—— But see Arres v. IMI Cornelius Remcor, 333 F3d 812, 20 IER Cases 1866
(7th Cir. 2003) (not recognizing claim for employee allegedly terminated
for attempting to follow federal immigration law because federal statute
contained no antiretaliation provision, and Illinois law would not imply
aremedy); Buckner v. Atlantic Plant Maintenance, Inc., 694 N.E.2d 565,

. 13 IER Cases 1607 (Ill. 1998) (upholding a former supervisor’s motion
to dismiss because employee allegedly fired for seeking workers’ com-
pensation benefits could bring a retaliatory discharge claim against only
the employer); Jacobson v. Knepper & Moga, P.C., 185 1l1. 2d 372, 706
N.E.2d 491, 14 IER Cases 1160 (1998) (not recognizing claim for at-
tomey terminated for disclosing allegedly unlawful debt collection prac-
tices of law firm); Barr v. Kelso-Burnett Co., 106 11 2d 520, 478 N.E.2d
1354, 120 LRRM 3401 (1985) (not recognizing cause of action for re-
taliatory discharge); Shearson Lehman Bros., Inc. v. Hedrich, 266 11l
App. 3d 24, 639 N.E.2d 228, 9 IER Cases 1826 (1994) (not allowing
claim where only employee’s personal issues regarding compensation
involved); Eisenbach v. Esformes, 221 I11. App. 3d 440,582 N.E.2d 196
(1991) (not allowing claim where employee allegedly was terminated for
filing a lawsuit against his employer); and Balla v. Gambro, Inc., 584
N.E.2d 104, 7 IER Cases 1 (1ll. 1991) (affirming summary judgment for
employer because in-house counsel who are terminated for whistleblow-
ing activities are not protected under the public policy exception because
attorneys already have an ethical obligation under the Model Rules of
Professional Conduct to reveal information necessary to prevent a client
from committing a crime).

INDIANA

Indiana has recognized the public policy exception, beginning with cases
in which employees allcged thcy had been terminated for filing workers’ com-
pensatlon claims:

"o Frampton W, Central Ind ‘Gas Co., 297 NE. 2d 425 115 LRRM 4611
. (Ind. 1973) (recogmzmg public policy claim for employee discharged
~ for filing workers’ compensation claim); and .
"o Dalev. J.G. Bowers, Inc., 709 N.E.2d 366, 14 IER Cases 1833 (Ind Ct.
App. 1999).

. Indianahas gradually expanded the pubhc policy docmne to protect passive
whistleblowers who allege they were terminated for refusmg to comm1t unlawful
acts.

‘o McGarrityv. Berlin Metals, Inc., 774 N. E 2d 71,19 [ER Cases 889 (Ind
Ct. App. 2002) (protectmg employee who refused to misstate company’s
financial position, potentially in violation of tax laws); and

o McClanahan v. Remington Freight Lines, Inc., 517 N.E.2d 390, 2 IER
Cases 1888 (Ind. 1988) (recognizing claim for employee fired for refusmg
to drive truck exceeding state weight limit).
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— However, the Indiana courts have not extended the public policy excep-
tion to active whistleblowers. See Hamann v. Gates Chevrolet, Inc., 723
E. Supp. 63, 4 IER Cases 890 (N.D. Ind. 1989), aff’d, 910 F.2d 1417,
5 TER Cases 1099 (7th Cir. 1990); Morgan Drive Away, Inc. v. Brant,
489 N.E.2d 933, 1 IER Cases 961 (Ind. 1986) (not recognizing claim for
employee allegedly terminated for filing small claims suit against em-
ployer); Campbell v. Eli Lilly & Co., 413 N.E.2d 1054, 115 LRRM 4417
(Ind. Ct. App. 1980) (not allowing claim for whistleblowing about safety
of pharmaceutical products); and Lawson v. Haven Hubbard Homes, Inc.,
551 N.E.2d 855, 5 IER Cases 285 (Ind. Ct. App. 1990) (not recogniz-
ing claim for employee who was terminated for filing for unemployment
compensation).

Towa

Towa has recognized a pubhc policy exception in some whistleblowing
smlatlons

o Fitzgerald v. Salsbury Chemical, Inc., 613 N.W.2d 275, 16 IER Cases
994 (Iowa 2000) (reversing summary judgment for employer; and finding
that employee was fired in violation of public policy in favor-of truthful
testimony because employer fired him because it believed he would testify
in favor of a former co-worker in the co-worker’s Wrongful dlscha.tge

" case); and

‘e Smuck v. National Management Corp 540 N.W.2d 669, 11 IER Cases
33 (Jowa Ct. App. 1995) (recognizing claim against employer for viola-
tion of public policy for terminating employee for refusing to assist the
defendant-employer in a scheme to defraud federal sub51dy program)

—~— But see Zyblutv Harvey’s Iowa Management Co., Inc., No 03 1752 (8th
Cir. Mar. 25, 2004) (no constructive dischatge claim available to alleged
whistleblower); Gaston v. Restaurant Co., 260 F. Supp. 2d 742, 91 FEP
Cases 1411(N. D Iowa 2003) (grantmg summary Judgment for employer
;m“the emplover s daclslon to termmate empleyee) Bom W Blockbuster
Videos, Inc., 941 F. Supp. 868, 12 IER Cases:154 (S.D. Iowa 1996) (no
free speech right in private sector. employment protected employees dis-
chargcd for violating no-dating rule); and Benishek v. Cody, 441 N.W.2d
399 (fowa Ct. App. 1989) (no cause of action where employee was ter-
minated for unsubstantiated suspicion of theft).

For the historical evolution of the case law, see Abrisz v. Pulley Freight
Lines, Inc., 270 N.W.2d 454, 115 LRRM 4777-(Iowa-1978) (stating in dicta that
public policy exception would be created in an appropriate case); and Sprmger V.
Weeks & Leo Co., 429N, W.2d 558, 3 IERCases 1345 (lowa 1988) (recognizing
claim for wrongful d1$charge when pursuing workers” compensation).
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KANsAS

Kansas has recognized the public policy exception.

* Murphyyv. City of Topeka-Shawnee County Department of Labor Services,
6Kan. App. 2d 488, 630 P.2d 186, 115 LRRM 4433 (1981) (recognizing
claim for employee who filed workers’ compensation claim).

The public policy doctrine has been extended to protect whistleblowers in
some circumstances.

o Palmer v. Brown, 242 Kan. 893, 752 P.2d 685, 3. IER Cases 177 (1988)
(announcing the whistleblower exception that creates a tort of wrongful
termination when an employee is terminated in retaliation for the good-
faith reporting of a co-worker’s or employer’s serious infraction of rules,
regulations, or law pertaining to public health, safety, and the general
welfare);

o Coleman v. Safeway Stores, Inc., 242 Kan. 804, 752 P2d 645, 3 IER
Cases 170 (1988) (extending Murphy to recognize a public policy claim
for employees covered by a collective bargaining agreement);

o Flenker v. Williamette Industries; Inc., 967 P.2d 295,14 IER Cases 913
“(Kan. 1998) (protecting employee for workplace safety complaints);

o Connelly v. State Highway Patrol, 271 Kan. 944, 26 P.3d 1246 (2001)
(protecting employees ‘who. reported violations of mghway inspection
laws);

e Prager v. State Department of Revenue, 271 Kan. 1, 20 P.3d 39 (2001)
(Kansas taxation statutes were sufﬁmcnt basis for pubic policy claim);

. and

o Hystenv. Burlmgton Northern Santa Fe Rallway Co., 85P3d 1183 (Kan
" 2004) (recognizing claim for employee allegedly tenmnated for exercis-
mg rights under Federal Employers Liability Act).

— But see Goodman v. Wesley Medical Center,; L.L.C., 276 Kan. 586, 78
~ P3d 817, 20 IER Cases 933 (2003) (affirming summary judgment for the
employet on.employee’s retaliatory discharge claims because the Kansas
Nurse Practice Act could not be the basis for a public policy exception

. to the employment—at ~will doctrine because it did not have sufficiently
definite or specific rules).

KENTUCKY
Kentucky has recognized a narrow piiblic policy exception.

o Firestone Textile Co. Division, Firestone Tireand Rubber Co: v. Meadows,
" 666 S.W.2d 730, 1 IER Cases 1800 (Ky. 1983) (claim recognized for
employee who filed workers’ compensation benefits).

In some cases the Kentucky courts have extended the public policy exception
to whistleblowing activity.
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o Northeast Health Management, Inc. v. Cotton, 56 S.W.3d 440, 18 IER
Cases 208 (Ky. Ct. App. 2001) (upholding jury verdict in favor of employ-
ees who alleged wrongful discharge after refusing to testify on employer’s
behalf in matter unrelated to work).

— But see Zumotv. Data Management Co., No. 2002-CA-002454, 2004 WL
1405888 (Ky. Ct. App. Mar. 5, 2004) (not recognizing claim for employee
who reported owner’s allegedly fraudulent practices to owner’s business
partners); Boykins v. Housing Authority of Louisville, 842 S.W.2d 527, 8
IER Cases 1 (Ky. 1992) (affirming summary judgment for the employer
who.terminated employee for filing suit against the employer on a matter
not related to employment); Nelson Steel Corp. v. McDaniel, 898 S.W.2d
66, 10 IER Cases 737 (Ky. 1995) (finding that Kentucky law does not rec-
ognize a public policy exception based on an employee’s filing of work-
ers’ compensation claims against prior employer); and Grzyb v. Evans,
700 S.W.2d 399, 1 IER Cases 1125 (Ky. 1985) (not allowing common
law claim for employee allegedly terminated based on sex discrimination
because of adequacy of statutory remedies).

LoursiaNna

Louisiana has recognized a very limited pubhc policy exception.

- Cabrol v. Town of Youngsville, 106 F.3d 101, 12 IER Cases 950 (5th Cir.
1997) (stating that an at-will public employee may not be dxscharged
for exercising his First Amendment right to freedom of expression, but
finding for employer because employee was a private employee with no
- property interest in her employment position);

* Moore v. McDermott, Inc., 494 So. 2d 1159 (La. 1986) (recognizing re-
tahatory discharge claim for employee who had pursued workers’ com-
pensation claim).

— However, Louisiana does not extend the public policy exception to passive
_whistleblowers in the private sector who are fired for refusing to perform

an 1Hegal act1v1ty See Wusthoff v. Bally’s Casino Lakeshore Resort, Inc.,

709 So 2d913, 914—15’ (La. Ct, App 1998) ('I'he‘couxt explained that

App’ 1982)'had demed the' employee s clalm ‘When he was terminated for
refusing to perform an activity he’ beheved was illegal, and had stated,
“[blroad policy con81derat10ns creatmg exceptlons to employment at will
and affecting relations between employer and employee should not be
‘considered by this court.”).

~ MAINE.

.Maine has-yet not.recognized the public policy exception.
¢ Finnv. Maine St&té'Emplbyegs Association, No. CV-86-414, 1991 Me.
* Super. LEXIS 127 (1991) (finding that the courts had not adopted the
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public policy exception and granting summary judgment in favor of em-
ployer on employee’s claims that he was wrongfully terminated for his
refusal to violate the professional and ethical obhgatlons of his profes-
sion);

o Larrabee v. Penobscot Frozen Foods, Inc., 486 A.2d 97, 100, 118 LRRM
2489 (Me. 1984) (the highest court of Maine did not adopt a public policy
exception even though in dicta, it stated that “[w]e do not rule out the
possible recognition of such a cause of action when the dlscharge of an
employee contravenes some strong public policy”); and:

o Linnellv. Camden Yacht Club, No. CV-84-1214, 1987 Me. Super. LEXIS
68 (1987) (granting employer’s motion for summary judgment and stat-
ing that Maine has not recognized the tort of wrongful discharge as an
exception to the employee—at‘wﬂl doctrine).

— But see Smith v. Heritage Salmon, Inc., 180 E Supp 2d 208 ﬂ) Me.
2002) (suggesting that Maine’s highest court might recognize a public
policy claim, but holding that no claim exists for employees who refuse
to carry out instructions they believe to be illegal).

MARYLAND

Maryland has recognized a limited public policy excepuon in the whlstle—
blowing context.

o Adlerv. American Standard Corp., 291 Md: 31,432 A.2d 464, 115LRRM
4130 (1981) (recognizing tort of abusive or wrongful discharge, but find-
ing that employee’s allegations that he was terminated to cover up cor-
porate misconduct failed to identify a specific public policy).

— However, under Maryland law; a claim for wrongful discharge must be
based on a “clear mandate of public policy,” and provide a remedy for an
otherwise unremedled violation of public’ pohcy Porterfield v. Mascari
11, Inc., 374.Md. 402, 434, 823 A.2d 590, 19 IER Cases 1967 (2003)
(holdmg that Maryland law has not recogmzed a clear pubhc policy man-
date protectmg the right to consult with an attorney in a civil setting so
as to give rise to a cause of action for wrongful dlscharge) Maryland
courts have found a mandate of public policy sufficiently clear in only
two limited circumstances: (1) where an employee has been discharged
for refusmg to violate the law; or (2) where an employee has been fired for
exercising a specific legal right or duty. Szaller v. American National Red
Cross, 293 E3d 148, 18 IER Cases 1232 (4th Cir. 2002). Thus, the public
policy exception does not protect internal whistleblowers who report sus-
pected criminal activity to co-employees or supervisors, but do not report
to the appropriate law enforcement or judicial official, although external
whistleblowers would be protected. Wholey v. Sears, Roebuck & Co., 370
Md. 38, 803 A.2d 482, 18 IER Cases 1313 (2002) (determining that clear
statutory public policy exists that protects employees from termination for
reporting suspected criminal activities to the appropriate law enforcement
authorities, but not employees who make only internal reports).
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MASSACHUSETTS

Massachusetts has recognized the public policy exception and has extended
its protection to whistleblowers in some circumstanees.

Derose v. Putnam Management Co., 398 Mass. 205, 496 N.E.2d 428, 1
IER Cases 1672 (1986) (finding that public policy protects an employee
who is dismissed for refusing to follow his employer’s instructions to
give false testimony);

Flesner v. Technical Communications Corp., 410 Mass. 8035, 575 N.E.2d
1107, 6 BNA Cases 1530 (1991) (Massachusetts has a public policy of
encouraging cooperation with ongoing state or federal criminal investi-
gations, which protects employees who participate in investigations);
Shea v. Emmanuel College, 425 Mass. 761, 682 N.E.2d 1348, 13 IER
Cases 308 (1997) (employee who reports suspected criminal activity to
her supervisors, but who does not make a report to public authorities, is
protected by public policy exception); and

Hutson v. Analytic Sciences Corp., 860 F. Supp. 6, 9 IER Cases 1420
(D. Mass. 1994) (the federal district court determined that the Mas-

-sachusetts Supreme Judicial Court would approve consideration of fed-

eral law as a potential source of well-defined important pubhc pohcy of

‘the Commonwcalth)

However, the public policy exception has been allowed only in situations

‘where an employee has been terminated for: (1) asserting a legally guar-
‘anteed right (e.g., ﬁlmg a workers’ compensation claim); (2) fulfilling a

- legal duty (e.g., serving on a jury); (3) refusing to commit an illegal act

(e.g., committing perjury); or (4) cooperating with an investigation of the
employer by law enforcement. Wright v. Shriners Hospital for Crippled

" Children, 412 Mass. 469, 589 N.E.2d 1241, 7IER Cases 553 (1992) (hold-
. ing that employee’s reporting of an “intérnal matter” cannot be the basis

for a public policy exception to the at-will rule). See also Upton v. JWP

‘Businessland, 425 Mass. 756, 682 N.E.2d 1357, 13 IER Cases 305 (1997)

* (determining that no clearly-established public policy exists that requires

employers to refrain from demanding adult employees work long hours);
Korb v. Raytheon Corp., 410 Mass. 581, 574 N.E.2d 370, 6 IER Cases

1002 (1991) (detem[ining'that state constitutional right of free speech

* did not protect employee of defense contractor who advocated-publicly
- reducing the defense budget); Mistishen v. Fal¢one Piano Co., 36 Mass:

App. Ct. 243, 630 N.E.2d 294, 9 IER Cases 550 (1994) (not recognizing
claim for employee who complained internally about product safety); and
GTE Products Corp. v: Stewart, 421 Mass. 22, 653 N.E.2d 161, 10 IER
Cases 1507 (1995) (not recognizing claim for in-house counsel where no
clear professional duty identified).

MiICHIGAN

Michigan has recognized the public policy exception in the whlstleblowmg
context.
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o Suchodolskiv. Michigan Consolidated Gas Co., 412 Mich. 692, 695, 316
N.W.2d 710, 115 LRRM 4449 (1982) (in some situations the discharge of
an at-will employee may be so contrary to public policy as to be action-
able; however, the employee’s allegations regarding alleged accounting
irregularities did not rise to the level of violations of public policy).

The Michigan Whistle-Blowers® Protection Act (WPA) discussed in Ap-
pendices A and B, however, preempts a wrongful discharge tort claim based on
an employer’s violation of the state’s public policy for protecting whistleblowers.

¢ Dudewicz v. Norris-Schmid, Inc., 443 Mich. 68, 503 N.W.2d 645, 8 IER
Cases 1158 (1993) (holding public policy claim is sustainable only where
there also is not an applicable statutory prohibition against discharge in
retaliation for the conduct at issue).

MINNESOTA

Minnesota has'adopted a whistleblower prétection statute ‘that applies to
public and private sector employees, as discussed in Appendices A and B. See
MINN. STAT. ANN. §181.932 (West 2004). The statute may have “displaced”
the common law tort action for wrongful discharge. Piekarski v. Home Owners
Savings Bank, F.S.B.,956 F.2d 1484 (8th Cir. 1992) (stating that Minnesota does
not recognize a common law action for discharge based on refusal to violate a
law that exists independently of the action under the whistleblower statute).

The Minnesota courts had recognized the public policy doctrine before
enactment of the whistleblower protection statute.

e Phipps v. Clark Oil & Refining Corp., 408 N.W.2d 569, 2 IER Cases
341 (Minn. 1987) (recognizing claim for employee who alleged he was
terminated for refusing to violate the federal Clean Air Act).

. MississippI

Mississippi has recognized a limited public policy exception that protects
some whistleblowers. The Supreme Court of Mississippi found “at least two”
forms of protected activity: (1) where an employee refuses to participate in an
“illegal act”; and (2) where an employee reports “illegal acts” of his or her
employer

e McAm v. Allied Bruce- TermmLx Co 626 So. 2d 603, 8 TER Cases 1314
(Miss. 1993); and
 Willard v. Paracelsus Health Care Corp., 681 So. 2d 539, 12 TER Cases
142 (Miss. 1996) (finding that public policy tort claim is independent tort
giving rise t0 punitive damages).

— However, federal courts applying the McAm exception have consistently
held that it does not protect activity other than the reporting of, orrefusal to
commit, criminal acts. Howell v. Operations Management International,
Inc., 77 Fed. Appx. 248 (5th Cir. 2003) (citing cases).
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MISSOURI

The Missouri intermediate appellate courts have recognized a limited public
policy exception and have extended its protection to whistleblowers in some
cases.

¢ Boyle v. Vista Eyewear, Inc., 700 S.W.2d 859, 2 IER Cases 768 (Mo. Ct.
App. 1985) (finding that employee discharged for threatening to report
employer s violation of federal regulations requiring treatment and test-
ing of eyeglass lenses had sufficiently stated claim under pubhc policy
exception);

e Beasley v. Affiliated Hospital Products, 713 S.W.2d 557 1 IER Cases 601
(Mo. Ct. App. 1986) (holding cause of action stated under public policy
exception when employee alleged she was discharged for refusing to fix
a raffle);

¢ Kirk v. Mercy Hospital Tri-County, 851 S. W2d 617, 8 IER Cases 522
- (Mo. Ct. App. 1993) (determining that employee who reported improper
patient care stated a-claim although employee did noft rely on a direct
violation of a law or regulation);

" o Clarkv. Beverly Enterprises-Missouri, Inc., 872 S.W.2d 522, 9 TER Cases
270 (Mo. Ct. App. 1994) (determining that cause- of action stated under
public policy exception when employee in good falth reported patient
“mistreatment to an appropriate authority);

‘e Porter v. Reardon Machine Co., 962 S.W.2d 932 14 IER Cases 890
© (Mo. Ct. App. 1998) (stating that employee who made internal report of
unsafe working environment was not required to also make external report
or ‘prove that discharge was explicitly prohibited by statute; however,
employee failed to show that employer violated a constitutional provision,
statute, regulation, or clear mandate of public policy); and |

¢ Brenneke v. Department of Missouri, Veterans of Foreign Wars of United
-States of America, 984 S.W.2d 134, 14 IER Cases 992 (Mo. Ct. App '
1998) (internal complaints by whistleblower protected).

~~ But see Link v. K-Mart Corp.; 689 °F. Supp. 982,3 IER' Cases 979 (W D.

Mo 1988) Qnot recogmzmg public pohcy exception for employee who re-
and thefts to employer since employee had not implicated
any statute regulatnon or constitutional provision); and Faust v. Ryder
Commeraal Leasing & Servs., 954 S.-W.2d 383, 13 TER Cases 226 (Mo.
Ct. App. 1997) (not recognizing public policy exception for employee
who reported manager’s suspected criminal activity to that manager only
and not to an appropriate internal or external authority).

MONTANA

The Montana Supreme Court has expressed reluctance to recognize a public
policy exception.
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¢ Keneally v. Orgain, 186 Mont. 1, 606 P.2d 127, 115 LRRM 4576 (1980)
(stating in dicta that public policy claim is recognized; however, no cause
of action for salesman employee who complained that employer was not
properly servicing products sold by employee).

In 1987, the Montana Legislature passed the Montana Wrongful Discharge
from Employment Act of 1987, which incorporates the public policy doctrine,
and provides that it is the exclusive remedy. MoNT. CODE ANN. §§39-2-901 to
915. See Solle v. Western States Insurance Agency, Inc., 2000 Mont. 96, 299
Mont. 237, 999 P.2d 328, 16 IER Cases 364 (2000).

NEBRASKA

Nebraska has recognized a public policy exception and has indicated that
this protection would be extended to whistleblowing in some circumstances.

. Ambroz v. Cornhusker Square Ltd., 226 Neb. 899, 416 N.w.2d 510, 2
IER Cases 1185 (1987) (finding that discharge of an at-will employee for
refusing to submit to a polygraph examination violated public policy);
Schrinerv. Meginnis Ford Co., 228 Neb. 85,421 N.W.2d 755, 31ER Cases
129 (1988) (starting in dicta that action for wrongful discharge exists
when an at-will employee acting in good faith reports to his employer
a suspected violation of criminal code; however, in this case employee
could not maintain cause of action for wrongful dlscharge as he did not
have reasonable cause to believe that his employer had violated odometer
fraud statutes),

Simonsen v. Hendricks Sodding ‘& Landscapmg Inc., 5 Neb App. 263,
558 N.W.2d 825 (1997) (finding that prima facie case of termination

‘in violation of public policy stated where employee refused to violate

~ criminal law by driving a truck with defective brakes); and_ ,
o Jackson v. Morris Communications: Corp., 265 Neb. 423, ‘657 N.W.2d
634, 19° IE‘ ses. 1256 (2003) (determining that employee discharged
for filing a workers’ compensation claim stated a claim because the sub-
stantive nghts created by Nebraska’s workers’ compensanon act present

a clear mandate of public pohcy)

-— But see Malone v. American Bu.s"mess‘lnformanon 262 Neb. 733, 634
N.W.2d 788, 7 WH Cases 2d 659 (2001) (not recognizing public policy
exception for employee who complaitied about unauthorized withholding
of wages because Nebraska’s wage payment law is remedial in nature,
does not contain criminal penalties, does not limit employer’s right to
discharge at-will employees, and thus does not deéclare an important public
policy); and Blair v. Physicians Mutual Insurance Co., 242 Neb. 652,496
N.W.2d 483, 8 IER Cases 562 (1993) (not recognizing public policy claim
available for employee terminated for alleged drug distribution). -
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NEVADA

Nevada has recognized a limited public policy exception.

e Hansen v. Harrah’s, 100 Nev. 60, 675 P.2d 394, 115 LRRM 3024 (1984)
(recognizing public policy exception for employee who filed workers’
compensation claim).

The public policy exception has been extended to cover whistleblowers in
some circumstances. .

s D’Angelo v. Gardner, 107 Nev. 704, 819 P.2d 206, 6 IER Cases 1545
(1991) (recognizing public policy claim where employer dismissed em-
ployee for refusing to work under conditions unreasonably dangerous to

" that employee); and

 Allum v. Valley Bank of Nevada, 114 Nev. 1313, 970 P.2d 1062, 14 IER
Cases 1244 (1998) (stating that recovery for retaliatory discharge may not
be had on a “mixed motives” theory, thus employee must demonstrate that
his protected conduct was proximate cause of his discharge; employee
need only prove that he reasonably suspected, in good faith, that employer
participated in illegal conduct; employee need not prove that employer
explicitly gave employee the choice-of parﬂcxpatmg in the illegal activity
or losing his job).

— But see Wiltsie v. Baby Grand Corp., 105 Nev. 291, 774 P.Zd 432, 4
IER Cases 638 (1989) (finding that internal whistleblower allegedly dis-
charged for reporting illegal activity of his supervisor to his employer
could not recover for retaliatory discharge because employee chose to
réport the activity to his employer rather than to the appropriate authori-
ties); and Wayment v. Holmes, 112 Nev. 232, 912 P.2d 816, 11 IER Cases

- 983 (1996) (not recognizing tortious discharge claim for attorney who re-
ported to the district attorney that a claim being prosecuted was frivolous
because attorney discharged ethical duty at that point;but attorney’s con-
tinued argument with district attorney about how to handle the case was
insubordination).

NEwW HAMPSHIRE!

‘ New Hampshire has recognized the public policy exception, and under some
circumstances, it has been extended to-protect whistleblowers.

* Porterv. Cityof Manchester, No.2003-099, 2004WL 1078139.(N.H. May
14, 2004) (recognizing specifically tort claim for wrongful termination
in violation of public policy; allowing employce to_pursue constructive
termination claim where employee alleged he was forced to quit after

“harassment by supervisor who issued press release characterizing plain-
iff as “disgruntled” employee; employee had complained about alleged
abuses in welfare department);
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® Cloutier v. Great Atlantic & Pacific Tea Co., 121 N.H. 915, 436 A.2d

1140, 115 LRRM 4329 (1981) (recognizing public policy exception for
employee allegedly discharged for complaining about lack of security
and refusing to jeopardize safety by making nightly cash deposits);
Cilley v. New Hampshire Ball Bearings, Inc., 128 N.H. 401, 514 A.2d
818, 1 IER Cases 521 (1986) (holding that claim stated by plaintiff who
refused to lie to the company president to cover for another company
official); and

Bliss v. Stow Mills, Inc., 146 N.H. 550, 786 A.2d 815, 17 IER Cases 1248
(2001) (recognizing claim for truck driver allegedly terminated for safety
complaints).

But see Short v. School Administration Unit No. 16, 136 N H. 76, 612
A.2d 364 (1992) (not recognizing tortious discharge claim because public
policy does not protect the refusal to criticize a supervisor who opposes
the views of a public employer); and MacDonaldv. Tandy Corp., 983 E.2d

" 1046 (15t Cir. 1993) (public policy exception not recognized for employee

fired after being suspected of thievery and subsequently cooperating with
theft investigation because no causal link was shown between termination
and the cooperation, and cooperation with theft investigation ‘did not
immunize employee from findings of the investigation).

" NEW JERSEY

New Jersey has recognized the public policy éxception and extéhded its

protection to whistleblowing activity in some cases.

e Pierce v. Ortho Pharmaceutical Corp., 84 N.1.. 58, 417 A 2d 505, 1 IER

Cases 109 (1980): (recognizing public policy theory, but not in circum-
stance of this case where doctor refused to continue research on infant
drug);

¢ Kalman v. Grand Union Co., 183 N.I. Super. 153,-443 A2d 728 115

LRRM 4803 (1982) (recognizing claim for an employee dlscharged for
* refusing to violate state pharmacy regulations);

e Potter v. Village Bank of N.J;; 225 N.J. Super. 547, 543 A.2d 80, 3 IER

Cases 1076 (1988) (stating that bank president and CEO who reported
bank director’s suspected involvement in laundering drug money to law
enforcement officials were protected from retaliatory discharge by the
public policy exception); and

e Ballinger v. Delaware River Port Authortty, 172 N.J. 586, 800 A. 2d 97,

‘18 IER Cases 1336 (2002) (recognizing claim for police officer allegedly
discharged for reporting suspected criminal activity, even though he also
‘asserted a claim under the New Jersey Conscientious Employee Protec-
tion Act). : v

 — But see Warthen v. Toms River Community Memorial Hospital, 199 N.J.

Super. 18, 488 A:2d 229, 118 LRRM 3179 (1985) (finding noclaim for
nurse who refused to perform procedure on moral grounds); House v.
Carter-Wallace, Inc., 232 N.J. Super. 42, 556 A.2d 353, 4 IER Cases
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-587 (1989) (determining that internal whistleblowing not protected, only
making reports to external authorities); Hennessey v. Coastal Eagle Point
0il Co., 129N .J. 81,609 A.2d 11, 7 IER Cases 1057 (1992) (determining
that wrongful discharge claim not available to oil refinery employee who
was in a safety-sensitive position and who was fired for failing random
urine test because public policy supperting safety outweighs any public
- policy supporting individual privacy rights); Chelly v. Knoll Pharmaceu-
ticals, 295 N.J. Super. 478, 685 A.2d 498, 12 TER Cases 624 (1996)
(determining that difference in medical judgment regarding the timing of
disclosure of clinical trial information to the FDA, no matter how well-
grounded, does not form a sufficient basis for wrongful discharge cause of
action); and Maw v. Advanced Clinical Communications, Inc., 846 A.2d
604, 21 IER Cases 471 (N.J. 2004) (not recognizing claim for employee
who refused to sign allegedly unenforceable noncompetition agreement).

New MEXICO

New Mexico has recognized the public policy exceptlon and in some cases
has extznded its protection to whistleblowers.

o Vigil v. Arzola, 102 N.M. 682,699 P.2d 613, 2 TER Cases 377 (1983)
(recognizing public policy exception for-employee who:reported unau-
“thorized use of federal monies to employer), rev’d ori other grounds, 687
P:2d 1038, 2. IER Cases 394 (N.M: 1984), overruled on other grounds,
108 N:-M. 643, 777 P.2d 371 (1989);

~o Chavez v. Manville Products Corp., 108 N.M. 643, 777 P2d 371, 4 IER
Cases 833 (1989) (finding that employee who was allegedly discharged
for refusing to engage in political lobbying for his employer stated a claim
under the public policy exception);

* Michaels v. Anglo American Auto Auctions, Inc., 117 N.M. 91, 869 P.2d
279, 9 IER Cases 420 (1994) (recognizing public policy exception for
employee who filed a claim for workers’ compensation benefits); and

o Weidler v. Big J. Enterprises, 124 N.M. 591, 953 P.2d 1089 (N:M. Ct:'
App:1997) (recognizing public policy exception for employee whoraised
#wotkplace safcty -concems; employee had.to prove that:employer had
elther suspxclon or actual knowledge of protected activity).

— But see Stlva v. American Federatzon of State, County and Municipal Em-
-ployees,; 131 N.M. 364,37 P.3d 81, 18 IER Cases 552 (2001) (determining
that public policy exception is available only to at-will employees, not to
employees with remedy available under collective bargaining agreement).

.NEW YORK

New York has consis‘tently declined to create a common law tort of Wrongful
or abusive discharge.
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* Murphy v. American Home Products Corp., 58 N.Y.2d 293, 448 N.E.2d
86, 115 LRRM 4953 (N.Y. 1983) (not recognizing public policy claim
for employee allegedly discharged for complaint of improprieties);

o Leibowitz v. Bank Leumi Trust Co. of New York, 548 N.Y.S.2d 513, 4
IER Cases 1786 (N.Y. App. Div. 1989) (not recognizing public policy
exception for employee who reported illegal activities because she failed
to allege any violation of laws that presented a “substantial and specific
danger to the public health or safety”); and

e Hornv. New York Times, 100 N.Y.2d 85, 790 N.E.2d 753, 19 IER Cases
1262 (N.Y. 2003) (not allowing claim for breach of implied-in-law obli-
gation for physician who was employed by nonmedical employer and
who refused to disclose patient confidential information without patient
consent; refusing to extend Wieder v. Srala discussed below).

New York has created a narrow exception to the at-will employment doctrine
by adopting a cause of action for breach of an implied-in-law obligation.

o Wiederv. Skala, 80 N.Y.2d 628 (N.Y. 1992) (not recognizing public pol-
icy exception for attorney discharged by firm for his insistence that a
second attorney’s misconduct be reported as required by governing disci-
plinary rules; however, attorney stated claim for breach of contract based
on implied-in-law obligation in the relationship with the firm because the
attorney’s performance of professional services for the firm’s clients as a

-duly admitted member of the Bar was at the very core of the relationship

with the firm, and the firm’s efforts to prevent compliance with applica-
ble rules of professional conduct would subvert the central professional
purpose of the relationship with the firm).

NoORTH CAROLINA |

North Carolina has adopted a narrow public pohcy exception that may
extend to whistleblowers in some circumstances.

& Sidesv."Duke University, 74 N.C. App. 331,328 S.E.2d 818, 1 IER
‘Cases'512:(1985) (recognizing claim for employee allegedly discharged
for testifying truthfully in medical malpractice action against employer),
overruled on other grounds by Kurtzman v. Applied Analytical Industries,
‘Inc., 347 N.C. 329, 493 S.E.2d 420, 13 IER Cases 798 (1997),

» ‘Coman v. Thomas Manufacturing Co., 325 N.C. 172, 381 S.E.2d 445,
* 4 IER Cases 987 (1989) (finding that public policy exception stated by
employee who refused to comply with employer’s instructions toviolate
federal safety regulations); and
o Amos v. Oakdale Knitting Co.; 331 N.C. 348, 416 S. E2d 166, 7 IER
Cases 714 (1992) (recognizing claim for employee fired for refusing to
work for less than the statutory minimum wage).

~— But see Guy v. Travenol Laboratbries, Inc., 812 F2d 911, 1 IER Cases
1553 (4th Cir. 1987) (not recognizing public policy exception to the at-
will employment doctrine unless an employee was terminated for refusing
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to give perjured testimony); Daniel v. Carolina Sunrock Corp., 335 N.C.
233, 436 S.E.2d 835 (1993) (not allowing claim for employee allegedly
terminated for expressing willingness to testify in co-worker’s favor when
no testimony given because co-worker’s case settled); Haburjak v. Pru-
dential Bache Securities, Inc., 759 F. Supp. 293 (W.D.N.C. 1991) (not
allowing claim for employee allegedly terminated for disclosing insider
trading violations), aff 'd, 23 F.3d 402 (4th Cir. 1994);-and Considine
v. Compass Group USA, Inc., 145 N.C. App. 314, 551 S.E.2d 179, 18
IER Cases 300 (2001) (in-house counsel who discovered and reported
employer’s alleged unlawful billing practices in connection with gov-
ernment contracts failed to state a claim because employee’s complaint
failed to allege the nature of the employer’s conduct and how that conduct
violated North Carolina’s public policy).

NorTH DAKOTA

The North Dakota whistleblower statute dxscussed in Appendlces AandB
is the exclusive remedy for whxstleblowers .

e Vandall v. Trinity Hospitals, 2004 ND 47, 676 N.W.2d 88, 20 IER Cases
1835 (2004).

North Dakota had previously recognized-a lmutcd pubhc policy exccptlon

 Krein v. Marian Manor Nursing Home, 415 N.W.2d 793, 2 IER Cases
1188 (N.D. 1987) (recognizing claim for employee allegedly discharged
~ for seeking workers™ compensation);

o Resslerv. Humane Society of Grand Forks, 480 N.W.2d 429, 7 IER Cases
152 (N.D. 1992) (determining that public policy prohibited employer
from discharging employee in retaliation for honoring subpoena and in-
forming employer she was prepared to testify contrary to employer’s
interest in a criminal proceeding); and

- o Ghorbanniv. North Dakota Council on Arts, 2002 N.D. 22,639 N. W2d
507,18 IER Cases 571 (2002) (actlon for retallatory dxscharge in v101at10n,
yof pubhc pohcy is a tort)

— gfeeJosev NonhwestBﬂnk afNorth Dakota, N A 1999 N D: 175 599
- N:W.2d 293, 15 IER Cases 892 (1999) (stating that pubhc pohcy, which
must be evidenced by a constitutional or statutory provision, does not
recogmze aclaim for retaliatory dlscharge for employees who participated
'in internal investigations)..

O}no

Ohio has’ recogmzed a public pohcy exceptlon to the at—wﬂl employment
doctrine.

* Greeley v. Miami Valley Maintenance Contractors Inc., 49 Ohio St.
3d 228, 551 N.E.2d 981, 5 IER Cases 257 (1990) (public policy claim
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recognized for employee who was discharged because child support pay-
ments were withheld from wages; distinguishing Phung v. Waste Man-
agement, Inc, 23 Ohio St. 3d 100, 491 N.E.2d 1114, 2 IER Cases 786
(1986), in which the court held that no public policy exception would be
recognized absent a very clear public policy), overruled in part by Tulloh
v. Goodyear Atomic Corp., 584 N.E. 2d 729, 7 IER Cases 309 (Ohio
1992), overruled by Painter v. Gray, 639 N.E.2d 51 (Ohio 1994).

The public policy exception has been extended to protect whistleblowers in
some circumstances.

Kulch v. Structural Fibers, Inc., 78 Ohio St. 3d 134, 677 N.E.2d 308, 12
IER Cases 1484 (1997) (finding that claim for wrongful discharge stated
by employee who reported unsafe working conditions to OSHA based
on public policy expressed in the federal OHSA statute; claim stated by
same employee based on public policy in Ohio’s Whistleblower Act if
employee strictly complied with Act’s requirements; remedies available
for violations of Whistleblower Act and for wrongful discharge based on
public policy of Whistleblower Act are cumulative, but employee is not
entitled to double recovery);

. Pytlinski v. Brocar Products, Inc., 94 Ohio St. 3d 77, 760 N. E 2d 385,

18 IER Cases 487 (2002) (recognizing claim for employee allegedly

. terminated for workplace safety complaints); .

o

Sibo v: Schott, 70 Ohio St. 3d 527, 639 N.E. 2d 783 (1994) (rccogmzmg
claim for employee terminated for testifying truthfully)

Jenkins v. Parkview Counseling Center Inc., 2001 Ohio 3151, 17 IER
Cases 484 (Ohio Ct. App 2001) (employee protected for filing lawsuit
over'wages);

Powers v. Springfield City Schools, 14 IER Cases 172 (Ohio Ct. App.
1998) (wlustleblower may pursue claim based on retaliatory denial of

“promotion);. -

Bidwell v. Children’s Medical Center 13 IER Cases 896 (Ohio Ct.. App
1997) (employee protected for reporting co-worker’s threats against her);

- ».Chapman, v. Adia Services; Inc., 116 Ohio App. 3d 534, 688 N.E.2d'604,
13 IER Cases 656.(1997) (recognizing claim for employee who consnlted

attorney about possible lawsuit against employer’s customer);
Stephenson v. Litton Systems, Inc., 97 Ohio App.3d 125, 646 N.E. 2d
259, 10 IER Cases 759 (1994) (determining that employee protected for
reporting to police that employer was intending to drive automobile while
intoxicated); and

Delaney v. Skyline Lodge, Inc., 95 Ohio App: 3d 264, 642 N.E. 2d 395,
76 FEP Cases 547 (1994) (recognizing claim for employee terminated
for comiplaining about restaurant manager’s check-padding), appeal not
allowed, 70 Ohio St. 3d 1465, 640 N.E.2d 527 (1994).

But see Sorensen v. Wise Management Services, . Inc., 2003 Ohio 767,
19 IER Cases 1161 (Ohio Ct. App. 2003) (not recognizing claim for em-
ployee terminated for refusing to perform order that employee was unsure
violated Medicaid); Roberts v. Alan Ritchey, Inc., 962 F. Supp. 1028, 12
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IER Cases 1449 (S.D. Ohio 1997) (not recognizing claim based on pre-
sumption of innocence where employee terminated after arrest for DUI
but before acquittal); Seta v. Readmg Rock, Inc., 100 Ohio App. 3d 731,
654 N.E.2d 1061 (1995) (not recognizing claim for employee discharged
for failing mandatory drug test); Thomas v. Mastership Corp., 108 Ohio
App. 3d 91, 670 N.E.2d 265, 12 IER Cases 382 (1995), (determining
that employee did not prove casual connection between termination and
inquiries to IRS about tax issues), cause dismissed, 75 Ohio St. 3d 1415,
661 N.E.2d 762 (1996); and Contreras v. Ferro Corp., 73 Ohio St. 3d
244, 652 N.E.2d 940, 10 IER Cases 1754 (1995) (not recognizing public
policy exception for employee who reported illegal inventory diversion
because employee’s claim would have been based on Ohio’s Whistle-
blower Act and employee had not satisfied the reporting requirements of
that Act).

OKLAHOMA

Oklahoma has recognized a limited public policy excepﬁbn and has ex-
tended its protection to whistleblowers under some circumstances.

o Burk v. K-Mart Corp 770 P.2d 24, 4 IER Cases 182 (Okla. 1989) (re-
spondmg to a certified question but without reference to a specific fact
pattern, that the Oklahoma Supreme Court recognized a limited public
policy exception to the employment-at-will doctrine in-cases where the
discharge was contrary to a clear mandate of public policy);

o Groce v. Foster; 1994 OK 88, 880 P2d 902, 9 TER Cases 1287 (1994)
* (recognizing claim for employee allegedly terminated-for ﬁhng lawsuxt
against employer’s customer for work-related injury);

e Wilson v. Hess-Sweitzer & Brant, Inc., 1993 OK 156, 864 P2d 1279
9 IER Cases 40 (1993) (recognizing ¢laim for constructive termination
where employee was terminated after receiving subpoena in co-workers
workers’ compensation lawsuit);

e Todd v. Frank’s Tong Service, Inc., 1989 OK 121, 784 P2d 47 4 IER
Cases. 1535 (1989) (truck driver protected forrefusing to.drive allegedly
unsafe truck); ’

‘e Bishop, v.-Federal, Intermedzate ‘Credit Bank of Wichita, 908 F2d 658
- 51ER Cases 870-(10th Cir. 1990) (employee protectcd for testimony at
congresswnal hearing); and :

¢ Tylér.v. Original Chili Bowl, Inc 934 P2d 1106 (OKla. Ct. App. 1997)
(concludmg that claim stated by internal whistleblower who told super-
visors about violations of Food, Drug, and Cosmetic Act)

— But see Barkerv. State Insurance Fund, 2001 OK 94, 40 P 3d 463 18 IBR
Cases 1840 (2001) (determining that complamts about personal opinions
regarding mismanagement not protected, even though internal complaints
implicating pubic policy may bé protected); and Wheless v. Willard Grain
- & Feed, Inc., 1998 OK 84, 964 P.2d 204, 14 IER Cases 275 (1998)
(ot recognizing public policy exception for employee who falsified



362

196

WHISTLEBLOWING APPENDIX D

environmental regulatory reports required by state statute because public
policy commitment to environmental safety and protection is not ad-
vanced by an employee who participates in violating a state statute and
keeps silent concerning the violation, even when his motivation is fear of
being discharged).

OREGON

Oregon has recognized the public policy exception and extended its protec-
tion to whistleblowers in some circumstances.

Nees v. Hocks, 272 Or. 210, 536 P.2d 512, 115 LRRM 4571 (1975) (rec-
ogpizing claim for employee allegedly discharged for serving on jury);
McQuary v. Bel Air Convalescent Home, Inc., 69 Or. App. 107, 684 P.2d
21, 120 LRRM 3129 (1984) (finding a nursing supervisor stated a cause
of action for wrongful discharge when she asserted that. she had been
terminated for threatening to report patient abuse to. state authorities);
Delaney v. Taco Time International, Inc., 297 Or. 10, 681 P.2d 114, 1

‘TER Cases 367 (1984) (récognizing claim for einployee terminated for

refusing to sign false statement about morals of former employee);
MecCool v. Hillhaven Corp., 97 Or. App..536, 777 P.2d 1013, 4 IER
Cases 1026 (1989) (determining that employee protected for attempting
to comply with nursing home regulations; remedy under whistleblower
statute not exclusive);

Dalby v. Sisters of Providence in Oregon, 125 Or. App 149, 865P. 2d 391,
9 IER Cases 56 (1993) (determining that pharmacy employee protected
against constructive discharge for objecting to alleged v1olat10ns of state
drug inventory regulations);

Andersonv. Evergreen International Azrlmes, Inc., 131°0r. App 726, 886
P.2d 1068, 10 IER Cases 309 (1994) (recognizing claim for employee
terminated for refusing to agree to alleged violations of federal au'hne
regulations);

' Banaitis v. Mitsubishi Bank; Lid., 129 Or. App: 371,879 P.24 1288, 9 IER

Cases 1481 (1994) (holding that public policy exception does not require
that a specific statute have been violated, and discharge of bank employee
for refusing to disclose customer’s confidential financial information fell
within the societal obligation exception to the at-will employment rule);
Howard v. Waremart, Inc.; 147 Or. App: 135,935 P.2d 432, 12 IER Cases
1188 (1997) (that employee health and safety complaints protected);
Thorson v. State ex rel. Department of Justice, 171 Or. App. 704, 15
P:3d 1005, 17 IER ‘Cases 90 (2000) (finding that employee protected for
refusing to make false allegation of sexual harassment agamst co-worker);
and

Dunwoody v. Handsklll Corp 185 Or. App 605, 60 P.3d 1135, 19 IER

-Cases 825 (2003) (recognizing claim for employee employed pursuant
-to a contract who was discharged for complying Wlth a subpoena in a

criminal trial).
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— But see Babick v. Oregon Arena Corp., 333 Or. 401, 40 P.3d 1059, 18 IER

Cases 593 (2002) (not recognizing claim for security guards allegedly
terminated for lawfully arresting disruptive andience members); Downs
v. Waremart, Inc., 137 Or. App. 119, 903 P.2d 888, 10 IER Cases 1817
(1995) (not allowing claim for employee allegedly terminated for asking
for a lawyer during police theft investigation), aff 'd in part, rev’d in part

" on other grounds, 324 Or. 307, 926 P.2d 314, 12 TER Casés 324 (1996);

Elliott v. Tektronix, Inc., 102 Or. App. 388, 796 P.2d 361 (1990) (not
allowing claim for employee who contended employer had breached em-
ployment contract); Patton v. J.C. Penney Co., 15 Or. App. 638, 707 P.2d
1256, 120 LRRM 3131 (1985) (not allowing claim foremployee allegedly
discharged for refusing to end social relationship with co-worker), aff 'd

-in part, rev’d in part on other grounds, 301 Or. 117, 719 P.2d 854, 112
"LRRM 2445 (1986); Sieverson v. Allied Stores Corp., 97 Or. App. 315,

776 P.2d 38, 4 IER Cases 785 (1989) (holding that employee who claimed’

she was terminated in retaliation for reporting employee abuse did not
state a claim since reporting suspected wrongdoing within a private cor-
poration does not involve interest of public importance); and Campbell v.
Ford Industries, Inc., 214 Or. 243, 546 P.2d 141, 115LRRM 4837 (1976)
(not recognizing claim where employee asserted rights as shareholder to
view corporate records related to alleged corporate improprieties).

PENNSYLVANIA -

Pennsylvama has recogmzed a public policy exceptlon that extends to
whistleblowers in limited circumstances.

Rothrock v.. Rothrock Motor Sales,v Inc.,-2002 Pa. Super. 303, 810 A.2d
114, 19 IER Cases 214 (2002) (recognizing public policy claim by em-
ployee who refused to talk subordinate out of filing for workers’ com-
pensation);

_Shick v. Shirey, 552 Pa 590,716 A.2d 1231, 14 IER Cases 480 (1998)

(finding that the termination of an at-will employee for filing-a workers’
compensation claim is a violation of public policy);
Field v. Philadelphia Electric -Company, 388 Pa. Super::400; 565 A.2d

- ¥170(1989) . (recognizing: public- policy: exception where: an employee

was discharged because he performed a statutonly unposed duty to repoxt
violations involving nuclear materials); . =

Perks v. Firestone Tire & Rubber Co., 611 F2d 1363, 115 LRRM 4592
(3d Cir. 1979) (recognizing claim for employee allegedly dlscharged for
refusing to take lie detector test);

Hoopes v. City of Chester; 473 F. Supp. 1214 (E.D. Pa. 1979) (stating
in dicta that employee demoted for testifying truthfully in criminal pro-

" ceeding would have had a public pohcy clalm if employee had pleaded

L

such a claim); and
Reuther v. Fowler & Williams, Inc 255 Pa. Super 28,386 A 2d 119;
115 LRRM 4690 (1978) (recogmzmg public policy claim for employee

* allegedly discharged for serving on jury).”



198

364 ) WHISTLEBLOWING APPENDIX D

— But see Spierling v. First American Home Health Services, Inc., 1999 Pa.
Super. 222, 737 A.2d 1250, 16 IER Cases 308 (1999) (not recognizing
public policy claim for employee claiming she was fired for reporting
suspected Medicare fraud by her employer); Holewinski v. Children’s
Hospital of Pittsburgh, 437 Pa. Super. 174, 649 A.2d 712 (1994) (no
protection for whistleblowing under Pennsylvania public policy doc-
trine); Clarkv. Modern Group Ltd., 9 F.3d 321, 8 IER Cases 1803 (3rd Cir.
1993) (no protection for whistleblowing under Pennsylvania public pol-
icy doctrine); McCartney v. Meadowview Manor, Inc., 353 Pa. Super. 34,
508 A.2d 1254 (1986) (not recognizing public policy claim for employee
allegedly fired for seeking employment with competitor of employer);
and Geary v. U.S. Steel Corp., 456 Pa, 171, 319 A.2d 174, 115 LRRM
4665 (1974) (not recognizing claim for employee allegedly terminated
for complaining internally about product safety).

PurrTOo Rico

Puerto Rico has recognized an exception to employment at-will for employ-
ees fired in violation of constitutional rights, but has not extended this protectxon
to whistleblowers more generally.

. Arroy'o v. Rattan Specialties, Inc., 117 D.P.R. 35 (1986) (holding that an
employee may not be fired in violation of his constitutional rights);

¢ Negron v. Caleb Brett U.S.A., Inc., 212 F3d 666 (1st Cir. 2000) (find-
ing that a chemist was protected by Puerto Rico’s Arroyo exception to
employment at-will because her constitutional right to privacy could be
violated if she were required, by her employer, to falsify lab records); and

e In re El San Juan Hotel Corp., 149 B.R. 263 (D.PR. 1992) (refusing
to extend public policy protection to employee allegedly terminated for
disclosing 1llegal acts).

-However; the Puerto Rico wrongful:discharge statute has been held to be
thesexclusive: remedy for-claims for- wrongful discharge in violation of public
policy: ‘See Hopgood v. Merrill Lynch: Pierce, Fenner & Smith, 839 F. Supp.
98 (D.PR. 1993), aff ’d;, 36 F.3d 1089 (1st Cir. 1994); and Alvarado Morales v.
Digital Equipment Corp 669 F. Supp. 1173 (D.PR. 1987), aff 'd, 843 F2d 613
(1st Cir. 1988).

‘RHODE ISLAND

Rhode Island has indicated a willingness to apply the public policy excep-
tion in certain cases, but has not clearly extended protection to whistleblowers.

. Volmo V. General Dynamlcs, 539 A 2d 531 3 IER Cases 306 (R.I. 1988)
(indicating that public policy cause of action might be recognized to
protect whistleblower, but finding that absenteeism was true reason for
termination); and ’
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¢ Cummins v. EG & G Sealol, Inc., 690 F. Supp. 134, 3 IER Cases 705
(D.R.I. 1988) (interpreting Volino, public policy claim recognized when
employee is discharged for exposing employer conduct that is contrary
to statutorily enacted public policy).

— But see Dudzik v. Leesona Corp., 473 A.2d 762, 120 LRRM 3452 (R.I.
1984) (employee who complained of an-improper assignment had no
cause of action because the employment was at-will).

SouTH CAROLINA

- South Carolina has recognized a limited public policy exception that extends
to some forms of whistleblowing.

o Ludwickv. This Minute of Carolina, Inc., 287 S.C. 219,337 S.E.2d 213, 1

IER Cases 1099(S.C. 1985) (recognizing claim for an employee allegedly
. .-discharged for obeying subpoena to attend state administrative hearing);

o Culler v. Blue Ridge Electric Co-op., Inc., 309 S.C.'243, 422 S E.2d 91,

" 15 IER Cases 238 (S.C. 1992) (determining that employee would have
been protected if employee had proved termination for refusing to make
political contributions);

e Garnerv. Morrison Knudsen Corp., 318 S. C.223,456 S.E.2d 907, 10IER
Cases 819 (S.C. 1995) (recognizing. pubhc policy in favor of employee

" who voluntarxly testified about conditions in nuclear plant); and -

o Stilesv. American General Life Ins. Co., 335S.C. 222,516 S.E.2d 449, 15
IER Cases 238 (S.C. 1999) (holding that at-will employee w1th contract
specifying 30-day notice prov1310n for termination may mamtam public
policy cause of action).

— But see Lawson v. South Carolina Department of Corrections, 340 S:C.
346, 532 S.E.2d 259 (5.C. 2000) (refusing to.extend public policy protec-
tion.to individual who reported irregularities in company hiring.process
to managers); Miller v. Fairfield Communities, Inc., 299 S.C..23, 382
S.E. 2d 16,4 IER Cases 997 (S.C. Ct. App. 1989).(not recogmzmg claim

' allegedly terminated for refusing to have spouse resignem-

t oinpentor), cert. dismissed; 3028. C:518,397 S.E:2d 377

. (1990); Merck v. Advanced Dramage Systems, Inc., 921 F2d 549,.6 IER

‘Cases, 102 (4th Cir. 1990) (finding no claim. for employee who.refused

to certify that pipe satisfied industry standards); and Smalley v. Fast Fare

Inc., 41ER Cases 105 (D.S.C.. 1988) (not recognizing public policy claim

recognized for employee who was allegedly discharged for informing su-

perior of discrepancies in cash inventory because it concerned an internal
matter and was not clearly violative of public policy).

SouTtH DakOTA

" South Dakota has recogmzed a public pohcy exception (as a contractual
theory, not as a tort theory) that protects whistleblowers in some circumstances.
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o Dahlv. Combined Insurance Co., 2001 SD 12, 621 N.W.2d 163, 17 IER
Cases 389 (20()1) (whlstleblowmg for the public good, such as report-
ing missing insurance premiums, is protected under the public policy
exception);

o Lau v. Behr Heat Transfer System Inc., 150 E. Supp. 2d 1017 (D.S.D.
2001) (stating public policy exception would cover an employee who
was allegedly fired for requesting FMLA leave); and

o Johnson v. Kreiser’s Inc., 433 N.W.2d 225, 3 IER Cases 1767 (S.D.
1988) (applying public policy exception to employee who refused to aid
employer in illegal conversion of corporate property to his own personal
use; cause of action sounds in contract, not tort).

— But see Peterson v. Glory House of Sioux Falls, 443 N.W.2d 653, 4 IER
Cases 912 (S.D. 1989) (not recognizing claim for employee allegedly
terminated for warning resident of halfway house about potential sexual
~ harassment bv another resident).

TENNESSEE

Tennessee has recognized a limited public ‘po‘licy eXcep'tion that protects
whistleblowers in some circumstances.

o Chism y. Mid-South Milling Co., Inc., 762 S.W.2d 552, 3 IER Cases 1846
(Tenn. 1988) (tracing the development of Tennessee’s exception to the
employmént at-will doctnne where the employer violates a clear public
policy);

o Guy v. Mutual of Omaha Insurance Co., 79 S.W.3d 528, 18 IER Cases
1459 (Tenn. 2002) (holding that public policy. protects employees who
report fraudulent activity by insurance agents; claim not preempted by
Tennessee whistleblower statute);

o. Crews v.- Buckman Laboratories International Inc., 78 S.W.3d 852, 18

- IER Cases 1246 (Tenn 2002) (in-house counsel protected for reporting
general counseél’s lack of Tennessee license to practice law); = .

“‘e’ Reynoldsv. Ozark Motor Lines, Inc.; 887 S.W.2d 822, 10 1ER Cases 100
(Tenn. 1994) (truck driver protected for refusing to violate state laws on

-~ safety);

o Moskalv. First Tennessee Bank, 815 S.W.2d 509 61ER Cases 1080 (Tenn
Ct. App: 1991) (employee protected for reporting bankmg irregularities);

—and :

e Clanton v. Cain-Sloan Co., 677 S:W.2d 441, 117 LRRM 2789 (Tenn.
- . 1984) (recognizing claim for employee who filed for workers’ compen-

* sation benefits).

— But see Moare v. Averitt Express, Inc., 19 IER Cases 303 (Tenn. Ct.
App. 2002) (refusing to extend public policy exception to situation where
an employee was allegedly fired for whistleblowing statements he made

ibefore his employment commenced); Deiters v. Home Depot U.S.A., Inc.,
842 F. Supp. 1023, 9 IER Cases 923 (M.D. Tenn. 1993) (no cause of action
for employee terminated for filing suit against employer); and Bloom v.
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General Electric Supply Co., 702 F. Supp. 1364, 3 IER Cases 1842 (M.D.
Tenn. 1988) (finding that employee who alleged she was discharged after
her husband began work for competitor of employer failed to state a claim
under the public policy exception because no public policy was evidenced
by constitutional or statutory provision).

TEXAS

Texas has recognized a narrow public policy exception that protects only
passive whistleblowers who refuse to engage in criminal activity.

v Sabine Pilot Service, Inc. v. Hauck, 687 S.W.2d 733, 119 LRRM 2187
(Tex. 1985) (recognizing claim for sailor allegedly dismissed for refus-
ing to pump bilges of ship in waters where law prohibited such pump-
ing);

* Johnston v. Del Mar Distributing Co., Inc., 776 S.W.2d 768 (Tex. App.
1989) (recognizing public policy claim for employee who inquired with
the federal authontles concemmg 1ega11ty of shipment of ﬁrearms by
employer); :

. Hzggmbotham v. Allwaste; Inc., 889 S.W.2d 411 (Tex. App. 1994) (rec-
ognizing claim for employee allegedly terminated for refusing to prepare
inaccurate documents-to submit to internal auditor who would then use
them to file statements with the SEC); and ]

* Moralesv. SimuFlite Training International, Inic.; 132S.W.3d 603,21 IER
Cases 379 (Tex. App. 2004) (recognizing claim for employee allegedly
terminated for refusing to violate federal aviation regulations).

— But see Mayfield v. Lockheed Engineering & Sciences Co., 970 S.W.2d
185 (Tex. App. 1998) (refusing to extend Sabine Pilot to protect individu-
als.reporting potentially illegal activity to higher management); Wornick
Co.v. Casas, 856 S.W.2d 732, 8 IER Cases 1058 (Tex. 1993) (no claim for
-employee allegedly terminated because of knowledge that employer had
committed crime); Austin v. HealthTrust, Inc.-The Hosp. Co., 967.8.W.2d
400, .13 IER Cases:1707. (Tex- 1998)-(finding: no protection for employ-
ces who, reportunlawful workplace conduct); Thompson v. El Centro Del
Barrio, 905 S.W.2d 356 (Tex.-App. 1995) (public policy doctrine does
not-extend to whistleblowing); Hancockv. Express One International,

Inc., 800 S:W.2d:634 (Tex.. App. 1990) (finding no. protection for em-
ployee who refused to violate statute containing only civil penalties, but

. no criminal penalties); Guthrie v: Tifco Industries, 941 F.2d 374, 7 IER
Cases 284 (5th Cir. 1991) (not recognizing claim for employee allegedly
terminated for refusing to-violate noncriminal customs regulations); and
Winters v. Houston Chronicle Publishing Co., 795 S.W.2d 723, 5 IER
Cases 1185 (Tex. 1989) (refusing to extend Sabine Pilot exception to em-
ployee who was allegedly fired for'reporting co-workers’ illegal activity to
employer).
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UtaH

Utah has recognized a narrow public policy exception that extends to some
types of whistleblowing.

¢ Hodges v. Gibson Products Co., 811 P.2d 151 (Utah 1991) (recognizing
claim for employee terminated based on knowingly false theft allegation);
e Peterson v. Browning, 832 P.2d 1280, 7 IER Cases 801 (Utah 1992)
(affording public policy protection to employee who was allegedly asked
to falsify tax records contrary to Missouri tax laws; Utah public policy
could be found in law of another state or federal law); »
- o Heslop v. Bank of Utah, 839 P.2d 828, 7 IER Cases 1279 (Utah 1992)
(determining that employee protected for internal complaints-about vio-
lations of state banking law). ' ‘

.— But see Rackley v.- Fairview Care Centers; Inc., 2001 UT 32,23 P.3d
1022, 17 IER Cases 895 (Utah 2001).(stating that public policy did not
require nursing home employees to notify residents of arrival of funds;
-administrative regulations not a sufficient basis for public policy claim);
and Fox v. MCI Communications Corp., 931 P:2d 857, 12 IER Cases
769 (Utah 1997) (finding no public policy protection for employee who
reported co-workers’ allegedly criminal conduct to employer where no
significant public harm might have resulted).

VERMONT
Vermont has recognized a limited public policy exception.

o Payne v. Rozendaal, 147 Vt. 488, 520 A.2d 586, 1 IER Cases 800 (1986)
(dlscharge solely on basis of age is contrary to pubhc policy).

i But See Dulude v. Fletcher Allen-Health Care; Inc; 174 Vt: 74,807 A.2d
390;:18- IERCases- 1724(2002)"(tefusing to find a violation of public
policy where a nurse was terminated for allegedly-improper medicating

- practices, even if the practices were in fact proper); and Madderi v. Omega
Optical Inc., 165 Vt. 306, 683 A.2d 386, 11-IER Cases 1606 (1996)
(finding 1o pubhc policy claim for employee allegedly terminated for
refusing to sign an unenforceable noncompetition agreement):

VIRGIN-ISLANDS

The courts for, the Virgin Islands have recognized a limited pubhc policy
exception that has not yet been extended to whistleblowing:

¢ Claytor v. Chenay Bay Beach Resort, 79 E. Supp. 2d 577, 15 IER Casés
1568 (D.VI. 2000) (not allowing public policy claim based on policy
expressed in Virgin Islands Wrongful Discharge Act);
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* Moore v. A.H. Riise Gift Shops, 659 E. Supp. 1417, 2 IER Cases 157
(D.V.L 1987) (recognizing claim where public policy based on statute
requiring employers to rehire disabled employees); and

= Robinson v. Hess Oil Virgin Islands Corp., 19 V.I. 106 (D.VL. 1982)
(recognizing claim for employee discharged based on the results of a
‘negligently conducted polygraph test).

VIRGINIA

Virginia has recognized a narrow public policy exception.

* Bowman v. State Bank of Keysville, 229 Va. 534,331 S.E.2d 797, 1 IER
Cases 437 (1985) (recognizing claim for employees allegedly dismissed
for exercising statutory rights as shareholders of employer); and

e Anderson v. ITT Industries Corp., 92 F. Supp. 2d 516, 16 IER Cases 494
(E.D. Va. 2000) (recognizing claim for employee allegedly terminated
for refusing to falsify resumes in connection with bid for government

~ contract).

— However, the Virginia Supreme Court has not recognized a “generalized,
common-law ‘whistleblower’ retaliatory discharge type claim.” Dray v.
New Market Poultry Products, Inc., 258 Va. 187,191,518 S.E.2d 312, 15
IER Cases 938 (1999) (no claim recognized for poultry worker allegedly
terminated for complaining-about unsanitary:conditions contrary: to state

* sanitation laws). In order to have a viable wrongful termination claim the
- plaintiff must invoke a specific statute conferring rights or duties upon
plaintiff. According to the Virginia Supreme Court, there are only three
circumstances where it has concluded that the claims were sufficient to
constitute a common law action for wrongful discharge under the public
policy exception: (1) where an employer violated-a policy enabling the
exercise of an employee’s statutorily ‘created right; (2) when the public
policy. violated by the employer was explicitly expressed in the statute
and the employee was clearly a member of that class of persons directly
entitled to protection enunciated by the public policy; and (3) where the
-discharge was based on the employees refusal to engage in a criminal act.
- Rowanv. Tractor Supply Co., 263 Va. 209,559 S.E.2d 709, 18 IER Cases
788 (2002) (not allowing claim based on policy against obstruction of
jllSthG where employee was allegedly terminated for refusing to abandon
criminal assault charge against co-worker); Lawrence Chrysler Plymouth
Corp. v. Brooks, 251 Va. 94, 465 S.E.2d 806, 11 IER Cases 523 (1996)
(not recognizing claim for employee allegedly terminated for refusing to
repair automobile in unsafe manner).

WASHINGTON

Washington has recognized a public policy exception that has been extended
to protect whistleblowers in certain cases.
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* Hubbard v. Spokane County, 146 Wash. 2d 699, 50 P.3d 602, 18 IER
Cases 1564 (2002) (finding that public policy exception prohibits firing
an employee for arguing with his employer about the legality of granting
a building permit);

o Ellis v. City of Seattle, 142 Wash. 2d 450, 13 P.3d 1065, 17 IER Cases 1
(2000) (extending public policy protection to employee who refused to
disable a fire alarm system because he reasonably believed it would be
illegal to do so);

o Gardner v. Loomis Armored, Inc., 128 Wash. 2d 931, 913 P.2d 377, 11
IER Cases 993 (1996) (finding that an employee who violated company
policy-intended to protect employees” lives by leaving his armored truck
and aiding a woman during a bank robbery was protected by the public

- policy exception, according to four-prong test); and

¢ Thompsonv. St. Regis Paper Co., 102 Wash. 2d 219, 685 P.2d 1081, 1 IER
Cases 392 (1984) (recognizing claim for employee allegedly dismissed
for attempting to ensure compliance with the Foreign Corrupt Practices
Act).

— But see :Awana v. Port of Seattle, 89 P.3d 291 (Wash. Ct. App. 2004)
(not recognizing claim for employees of contractor to Port of Seattle,
. where employees attempted to sue Port of Seattle directly even though
employees not employed by Port of Seattle); Vargas v: State,:116 Wash.
App.- 30, 65 P.3d 330 (2003) (refusing to recognize wrongful termination
.claim for individual allegedly fired from state agency for selling drugs
from his-home, as there is no clear public policy against terminating
individual for acts during nonwork hours); Sedlacek v. Hillis, 145 Wash.
2d 379, 18 IER Cases 425 (2001) (no claim for associating with disabled
person); and Farnam v. CRISTA Ministries, 116 Wash. 2d 659,.807 P.2d
830 (1991) (not recognizing claim where nurse’s report of lawful removal
of terminally ill patient’s feeding tube was based on personal ethics).

WEST VIRGINIA

West Virginia has recognized the public policy exception, and in some cases
has extended protection to whlstleblowers

o Tiernan v. Charleston Area Medical Center, Inc., 212 W. Va. 859, 575
S.E.2d 618 (2002) (recognizing public policy protection for employee
statements about unsafe nursing practices of employer medical center);

e Kanagy v. Fiesta Salons, Inc., 208 W. Va. 526, 541 S.E.2d 616, 17 IER
Cases 345 (2000) (holding that public policy exception protects employee
providing trut information about her-supervisor’s unlicensed practice of
cosmetology to state officials);

¢ Lilly v. Overnight Transportation Co., 188 W. Va. 538, 425 S.E.2d 214,
8 IER Cases 267 (1992) (recognizing claim for driver who refused to
operate vehicle with unsafe brakes);
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e Page v. Columbia Natural Resources, Inc., 198 W. Va. 378, 480 S.E.2d
817, 13 IER Cases 944 (1996) (employee protected for testifying in legal
proceeding);

* McClung v. Marion County Commission, 178 W. Va. 444,360 S.E.2d 221
(1987) (recognizing claim for employee who sued for overtime wages);

« Wiggins v. Eastern Associated Coal Corp., 178 W. Va. 63, 357 S.E.2d
745 (1987) (allowmg claim by mine foreman allegedly fired for refusing
to operate mine under unsafe conditions);

e Harless v. First National Bank in Fairmont, 162 W. Va. 116, 246 S.E.2d
- 270, 115 LRRM 4380 (1978) (recognizing claim for employee allegedly
dismissed for voicing concerns over violation of consumer credxt laws);
and

® Collins v. Elkay Mining Co., 371 S.E.2d 46, 3 IER Cases 801 (W. Va.
1988) (recognizing public policy claim for employee who refused to
falsify safety reports).

— But see Birthisel v. Tri-Cities Health Services Corp., 188 W.'Va. 371, 424
S.E.2d 606, 8 IER Cases 199 (1992) (finding that no clear public policy
supports a claim of wrongful termination by a social worker allegedly
fired for refusing to review patient charts on ethical grounds).

WISCONSIN

Wisconsin has recognized a public policy exception (as a contractual theory,
not a tort theory) that has been extended to protect whistleblowers under some
circumstances. ~

o Strozinsky v. School District of Brown Deer, 2000 W1 97, 237 Wis. 2d 19,
614 N:W:2d 443, 16 IER Cases 879 (Wis. 2000) (finding public policy
-exception where employee was allegedly terminated for attempting to
comply with-tax laws by making deductions from compensation checks)
(citing Brockmeyer v. Dun & Bradstreet, 113 Wis. 2d 561, 335 N.W.2d
834, 115 LRRM 4484 (Wis. 1983) (public policy claim soundsin contract,
“not in tOIt))1 .

St. Croix. Care Center 214 WiS 2d 655 571 N. WZd 393

(W is: 1997) (refusing to find general whistleblower

N ‘exr:eptlon but ﬁndmg that public policy protects nursing home employees

- who report abuse or negiect as required by statute); .

. Kempferv Automated Finishing, Inc., 211 Wis. 2d 100, 564 N. W2d 692,
“121ER Cases 1686 (Wis. 1997) (upholding claim for employee terminated
for refusmg to drive truck bccause he did not have valid commercial
driver’s license);

o Wilcox v. Niagara of Wisconsin Paper Corp., 965 E 2d 355 7 IER Cascs
812 (7th Cir. 1992) (recognizing claim for éemployee who refused to work
Saturday and Sunday when employee worked late previous two days);

o Winkelmanv. Beloit Memorial Hospital, 168 Wis. 2d 12,483 N:'W.2d 211,
7 IER Cases 686 (Wis. 1992) (finding that nurse protected for refusing to

work in hospital unit in which she was unqualified to work); and
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Wandry v. Bull’s Eye Credit Union, 129 Wis. 2d 37,384 N.W.2d 325
1986) (finding employee protected for refusing to reimburse emplc
loss on forged check that employee’s supervisor approved).

But see Bammert v. Don’s Super Valu, Inc., 2002, W1 85, 254 W.
347,646 N.W.2d 365, 18 IER Cases 1480 (Wis. 2002) (refusingto e
public policy exception to employee who was allegedly fired beca
her husband’s participation in arrest of her boss’s wife); Batteries
LLCv. Mohr, 244 Wis. 2d 559, 628 N.W.2d 364, 17 IER Cases 1269
'2001) (not recognizing claim for employee who refused to repay al
overpayment of expense reimbursement); Bushko v. Miller Brewin,
134 Wis. 2d 136,396 N.W.2d 167 (Wis. 1986) (finding that employe:
complained about policies regarding plant safety, hazardous waste d
state a cause of action); and Ward v. Frito-Lay, Inc., 95 Wis. 2d 37
N.W.2d 536, 115 LRRM 4320 (Wis. Ct. App. 1980) (recognizing |
policy exception in dicta; however, no claim was stated by employe
was discharged for relationship with co-worker).

WYOMING

Vyoming has adopted a public policy exception limited to employees
rs’ compensation claims.

McLean v. Hyland Enterprises, Inc., 2001 WY 111, 34 P.3d 12¢
IER Cases 183 (2001) (citing Griess v. Consolidated Freightways
of Delaware, 776 P.2d 752, 4 IER Cases 839 (Wyo. 1989) (publi
icy claim is recognized for employees who file workers’ compen
claims)) (refusing to extend public policy exception to protect indiv
who complained about allegedly unsafe working conditions becaus
had a potential administrative remedy).

. But see Horne v. J.W. Gibson Well Service Co., 894 E2d 1194, .
Cases 69 (10th Cir. 1990) (recognizing limited public policy exci
itis Griess, supra; déclining to apply that exception to employec
refused to submit to'a drug test because employers’ attempts to ¢
‘a safe workplace did not violate the public policy of Wyoming); A
v. Crimson Enterprises, Inc., 777 P2d 73, 4 TER Cases 914 (Wyo.
(no claim'recognized for wmstleblowmg), and Allen v. Safeway $
Inc., 699 P.2d 277, 120 LRRM 2987 (Wyo. 1985) (not recognizing |
policy tort claim for employee allegedly discharged due to discrimi
because separate remedies existed).
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The CHAIRMAN. Well, thank you very much.
Mr. Goldberg.

STATEMENT OF JOE GOLDBERG

Mr. GOLDBERG. Chairman Davis, Mr. Waxman, and members of
the committee, thank you for both the opportunity to testify today
and also for the work your committee has done and continues to
do on the issue of whistleblower protections.

Now, I essentially abandoned the remarks that I was going to
make here today. I represent the American Federation of Govern-
ment Employees, the largest Federal employee labor union. We
represent over 200,000 employees.

There is nothing this committee can do concerning the Garcetti
opinion. It is a first amendment analysis which obviously is outside
the purview of this committee’s jurisdiction. However, the Garcetti
decisionmakes obvious the need for statutory whistleblower protec-
tion, which is within the purview of this committee.

The Whistleblower Protection Act, which we use daily at the
American Federation of Government Employees to protect our em-
ployees, to that extent which they can be protected, essentially is
a dead letter. The decisions of the U.S. Court of Appeals for the
Federal Circuit have limited the plain language of the Whistle-
blower Protection Act to a surreal set of circumstances. So the
Whistleblower Protection Act as to Federal employees essentially
no longer exists. It’s up to this committee to repair the damage
done to the Whistleblower Protection Act by the Court of Appeals
for the Federal Circuit.

We commend the chairman and this committee for its work in
H.R. 1317, which is attempting to repair that damage.

Thank you very much.

[The prepared statement of Mr. Goldberg follows:]
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~. Chairman and Committee Members: My name is Joe Goldberg, and | am
isistant General Counsel for Litigation for the American Federation of
»vernment Employees, AFL-CIO (AFGE). | appreciate the opportunity to test
today’s hearing regarding the current state of whistleblower protections that
any of the over 600,000 federal employees represented by AFGE depend on
ovide protection when they report wrongdoing and excessive waste. | will als
scuss the limitations the courts have placed on whistleblower rights, the
imbers of federal employees who are excluded from whistleblower protection
id how active oversight of the Office of Special Counsel is imperative to feder
1ployees. AFGE firmly believes that Congress should continue the work it he
igun to ensure that disclosures made by public employees reporting fraud,
iste, and abuse are protected.

:ballos has a limited impact on federal workers.

1e Supreme Court’s decision in Garcetti v. Ceballos, 547 U.S. ___ (2006) he
ought much needed attention to the obstacles public employees who blow tht
ristle on wrongdoing encounter. .However, AFGE’s analysis is that this case
ies not greatly impact most government workers. The Ceballos decision is
rted to public employees whose communications are unprotected by statute.
ie court held “that when public employees make statements pursuant to their
icial duties,” the employees are not protected by the First Amendment. For
ample, if an employee’s job is to report safety hazards to a supervisor, these
ports are not protected from employer retaliation by the First Amendment. O
2 other hand, this case does not apply to statements made outside of an
nployee’s duties. If the same employee instead disclosed safety hazards to t
iblic, these communications would be protected by the First Amendment.

lis case does not change statutory protections, such as the Whistleblower
otection Act (WPA) and labor laws. In fact, the Supreme Court specifically
ited in this opinion:

The dictates of sound judgment are reinforced by the powerful
network of legislative enactments-—such as whistle-blower
protection laws and labor codes—available to those who seek to
expose wrongdoing. See, e.g., 5U.S.C. §2302(b)(8).

Cebalios, the employee was not in a job covered by federal whistie-blower
~s. His only possible protection was the First Amendment. Fortunately, mos
*GE members are covered by whistleblower laws designed to protect federal
7il servants. Ceballos does not change this protection, nor does it change the
otection enjoyed by union officials when speaking in their role as union officia
employee rights via the grievance process of any other statutory protections
eech.

220519.00C} 5
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iistleblower protection law and its limitations in protecting federal
iployees.

g main statutory protection covering whistleblowers is the WPA, set forth is !
5.C. §2302(b)(8), which forbids federal agencies from:

Engage(ing) in reprisal for whistleblowing i.e....any disclosures of
information by the employee or applicant that he or she reasonably
believes evidences a violation of a law, rule or regulation; gross
mismanagement; gross waste of funds; an abuse of authority;
or a substantial and specific danger to public health or safety.

cording to this statute, the employee must prove that she or he made a
rtected disclosure and that management took a personnel action in retaliatic
the disclosure. Huffman v. Office of Personnel Management, 263 F. 3d 13«
»d.Cir. 2001). The scope and implementation of these whistleblower laws is
itter of great concern. In Huffman and other cases the Federal Circuit Courl
peals has interpreted whistleblower protections very narrowly.

¢ decision in Ceballos will have far less of an effect on whistleblower policy
n judicial interpretation of the WPA that has weakened its effectiveness at
stecting employees who come forward to report wrongdoing. Judicial
cisions have limited protection for many disclosures. Communications mad
a part of an employee’s normal duties are not protected. Id. At 1354.
wever, if an employee reports wrongdoing outside of normal work channels
2 disclosure can be protected. Id. In addition, the Federal Circuit ruled in
iffman that communications to the wrongdoer are not protected. For examp
1 supervisor is doing something illegal or grossly wasteful, an employee’s |
mmunications about this behavior to that supervisor are not protected. Also,
mmunications entirely about whether specific activity is legal are not protect
Wly if the communication reveals something previously unknown about the |
tivity itself, can the communication be protected. For example, if the public
ows that the agency is dumping trash in a river but does not know that this
mping s illegal, communications to the media stating that the dumping is
\gal are not protected. However, if the public is not aware of the dumping ai
s harmful to public health, communications to the media about the dumping
ght be protected.

any of the loopholes in whistleblower protection were addressed by S. 494, 1
«deral Employee Protection of Disclosures Act which passed in the Senate ¢
amendment to the 2007 National Defense Authorization Act. The result of
veral years of bipartisan cooperation between the bill's sponsors, Homelanc
scurity and Governmental Affairs Committee Chairman Susan Collins and
aking member Daniel Akaka, S. 494 is a comprehensive advancement of
ristleblower rights. The bill applies WPA protections to “any” lawful

220519.00C} 3
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mmunication of misconduct. If enacted, the Federal Employee Protection of
sclosures Act would in part stop any potential application of the Ceballos
cision to federal employees, open access to the courts for whistleblowers, gi
> Merit Service Protection Board (MSPB) the authority to hear cases when an
ployee alleges that their security clearance was revoked or suspended in
:aliation for whistleblowing, and stops federal courts from creating requiremer
tside the scope of federal law before a federal employee is protected under ti
PA. The legislation also allows whistleblowers to disclose classified
ormation to Congress under certain conditions. AFGE calls upon Congress t
:ain this essential bill during the conference process so that it is enacted into
V.

ymaining Issues in Whistleblower Protections: Transportation Securi
ficers, national security employees and the Office of Special Counsel.

itire categories of federal employees are specifically excluded from most
ristleblower protéctions. AFGE applauds this Committee for reporting out
jay H.R. 1317, the Federal Employee Protection of Disclosures Act, and takir
2 first step to restore whistleblower protections and a portion of the other righi
rrently denied over 42,000 Transportation Security Officers (TSOs) working i
2 Transportation Security Administration (TSA). Congress clearly intended th
30s should be fully covered by whistleblower protections by originally requirin
at the TSA adopt the FAA personnel system, which expressly incorporates Ti
whistleblower protections, including provisions for investigation and
forcement. 49 U.S.C. §40222(g)(2)(A).

»wever, TSA has argued before the MSPB and the U.S. Court of Appeals tha
2'FAA system and its whistleblower protections do not apply to TSOs due to :
atutory note within the Aviation and Transportation Security Act (ATSA). Pub
w 107-71. The footnote states that “notwithstanding any other provision of
wv,” the TSA administrator may “employ, appoint, discipline, terminate, and fix
2 compensation, terms, and conditions of employment of Federal service for
rport screeners...and] shall establish levels of compensation and other
nefits for individuals so employed.” Public Law 107-71, §111(d). Without th
ervention of Congress or the courts, TSA has failed to provide whistleblower
otections to TSOs, and has disciplined and fired employees who had the
urage to expose flaws in TSA management and airport screening operations

1like other federal employees, TSOs do not have an individual right to appeal
2 MSPB for an independent, neutral review of whether negative job actions
are unlawful retaliation for protected disclosures. The provisions of H.R. 1317
isure that TSOs can now bring those claims before the MSPB, the same right
‘orded to other DHS employees. TSA has taken the position that it is not
und by the Rehabilifation Act of 1973, and has fired and failed to hire person
th a disability (including diabetes and epilepsy) regardiess of their actual abili
perform the duties of a TSO. If enacted into law, H.R. 1317 would also provi

220519.D0C} 4
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50s protection from certain discriminatory practices, including discrimination ¢
2 basis of an actual or perceived disability. However, H.R. 1317 does not
Idress the other rights denied TSOs, including the other prohibited practices ¢
U.S.C. §2302(b). TSA has refused to recognize the right of TSOs to join
lions, the veterans’ preference or to follow the policies of the Office of
arsonnel Management as do other federal agencies. TSOs face disciplinary
tion—up to termination--for merely taking approved leave. TSOs are on the
nt line of protecting the public in the most-used forms of transportation
sluding travel by air and rail, and the time is long overdue to restore the labor
thts Congress intended that they enjoy. AFGE calls upon Congress to
imediately enact legislation restoring full rights to TSOs

addition to TSOs, federal employees specifically excluded from the Whistle-
swer Protection Act include uniformed military personnel in the Armed Forces
id employees of the Central Intelligence Agency, the Defense Intelligence
jency, the Defense Mapping Agency, the Federal Bureau of Investigation, the
svernment Accountability Office and the National Security Agency. Because
ese employees do not have a right to third-party review of their complaints of
taliation for disclosures of illegal activities or waste, the very agency the
nployee accuses of retaliation stands as sole arbiter of its own actions. For
itional security whistleblowers, the ultimate act of retaliation is revocation of tt
nployee'’s security clearance. Once they have lost their security clearance, ai
nployee’s career within an agency is over, and other job opportunities are
aced in jeopardy.

»ngress must act to extend whistleblower protections to national security
srkers by enacting legislation such as S. 2285, the Whistleblower
npowerment, Security and Taxpayer Protection Act, introduced by Senator.
ank Lautenberg in the Senate, and H.R. 5112, the Executive Branch Reform
it of 2006, introduced by Ranking Member Henry Waxman, House Governme
oform Committee and Federal Workforce and Agency Organization
iIbcommittee Ranking Member Danny Davis. Both bills extend whistleblower
otections to employees of the FBI and other intelligence agencies and broade
:cess to jury trials for federal employees. This Committee’s approval of H.R.
12 in April of this year was a great step in the right direction for whistleblowe
llicies. AFGE looks forward to working with Congress to ensure that these tw
Is are enacted into law.

nce 2004, the head of the OSC, Scott Bloch, has taken numerous steps to
wart the rights of federal employees and trample on the rights of his own
nployees at OSC. In April 2004, Bloch, the principal protector of federal civil
wrvice rights and federal whistleblowers, sent a gag order to his own staff whic
ely violates the Whistleblower Protection Act. The order stated that “the
recial Counsel has directed that any official comment on or discussion
...sensitive internal agency matters with anyone outside OSC must be
iproved in advance...” Bloch also forbade his staff from discussing anti-
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serimination policy with outsiders, including other federal employees and
encies asking for guidance. Corrective action for all prohibited personnel
actices has dropped roughly by half over the last two years. AFGE believes
:re is a correlation between the steep decline in enforcement of whistleblower
>tections for federal workers and the actions of the head of the OSC.

irrent policies of the OSC have caused serious harm to numerous federal
wloyees. Our demand is simple: that the head of the OSC carry out the
ssion of the agency as required by law, including respecting the work of caree
iff with extensive experience in investigating whistleblower retaliation claims.
thout the cooperation and good faith action of the OSC, whistleblower
>tection laws are rendered far less effective than Congress intended.

sreased Congressional oversight of the OSC is vital to ensure the true intent ¢
ingress—that federal whistleblowers be protected from retaliation—is a
:aningful reality for federal workers.

sballos is the latest in a long series of judicial decisions that have greatly
rrowed protections under the WPA. Even though Ceballos does not apply to
jeral employees, the chilling effect of yet another judicial decision weakening
her than strengthening whistleblower protections will take its toll as federal
iployees weigh whether disclosures of illegal activity and excessive waste are
irth the risk of retaliation by supervisors that can range from making their worl
2s miserable to costing them their job and career. AFGE applauds the
immittee for holding this hearing, and looks forward to working with both the
wise and Senate to enact laws that advance whistleblower protections.

at concludes my statement. | will be happy to respond to any questions.

120519.00C} 6
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Chairman ToMm DAvis. Thank you very much.

Ms. Dash, let me start with you. What is within a teacher’s job
description? Because that’s central through the whole case. Can
you—you’re a veteran and a leader and a professional.

Ms. DASH. Anything and everything that is asked of us.

Chairman ToMm DAvVIS. So reporting abuse is clearly within that?

Ms. DasH. Yes, but reporting it to the principal. It’s limited to
the supervisor.

Chairman Tom DAviIS. Reporting environmental hazards would
be obviously part of it?

Ms. DAsH. Correct.

Chairman Tom Davis. OK.

Ms. DasH. The problem lies with where it goes after that if noth-
ing happens at the next level.

Chairman ToM DAvis. Commenting on curriculum, that would
also be part of the duty, wouldn’t it? Or would it not? Is that where
it gets fuzzy?

Ms. DasH. I guess it depends on how courageous you are.

(lllh‘z;irman ToM Davis. You'd think they would want your input,
right?

Ms. DasH. You would, wouldn’t you?

Chairman Tom DAvis. Ms. Soronen, let me ask you the same
question.

Ms. SORONEN. Justice Kennedy, in writing the majority opinion,
specifically states, we reject, however, the suggestion that employ-
ers can restrict employees’ rights by creating excessively broad job
descriptions.

That I think is a specific admonishment to a lower court that
they likewise cannot create excessively broad job descriptions to
limit an employee’s rights.

I guess how this issue will play out will be ultimately determined
by a lower court and the Supreme Court, if they ever take a case,
defining what exactly an employee’s job duties means under this
case. The majority was clear, it was to be defined narrowly.

I think of teachers, teaching job duties in the classroom are
clearly a part of their official job duties. Reporting things like
abuse and neglect, which might be the obligation of all school listed
employees, or commenting on air quality and the like are probably
not part of a teacher’s official job duties. But I guess that’s for the
lower courts to decide. The Supreme Court spoke resoundingly on
the fact that job descriptions are to be defined narrowly.

Chairman Tom DAvis. OK. Thank you. I've been summoned to
the floor, but Mr. Issa is going to take over questioning for our
side, and I know Ms. Watson has some questions.

Ms. WATSON. I want to thank all the panelists. And I still have
a bit of confusion. There’s been reference made to H.R. 1317, and
then reference made to Senate bill 494. Let me—I notice that Mr.
Khon is no longer in the audience, but let me ask Mr. Goldberg,
how would H.R. 1317 and S. 494 apply to the case under consider-
ation, or the Supreme Court decision?

Mr. GOLDBERG. Again, the statutory revisions contemplated by
Congress in H.R. 1317 and S. 494 would repair the Whistleblower
Protection Act, which essentially, as I said in my testimony, is a
dead letter. One of the ways it would do this is explicitly recognize
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that the type of input that an employee can make internally would
explicitly be protected. And when an employee such as a NASA em-
ployee on the space shuttle, an engineer on the space shuttle re-
ports to a supervisor what he believes to be a deadly threat to
health and safety, that explicit complaint—which is covered by that
person’s job description—would be protected activity.

Again, perversely now, the very experts that we rely on and that
we've hired to do the job are not protected when they express their
professional opinion on matters of life and death. And H.R. 1317
and S. 494 would go a long way toward repairing that gaping hole
in the Federal Whistleblower Protection Act.

Ms. WATSON. Well, my question is, was this particular case
brought to court under the wrong provision, because it had to do
with first amendment? If these two bills become the law, then they
would cover Mr. Ceballos?

Mr. GOLDBERG. Actually, they probably would not. What we have
are two different methods of trying to protect whistleblowing, both
the constitutional method, which is the Garcetti decision, and the
statutory method. Now again, when the Supreme Court has spo-
ken, as the highest court in the land, as to the first amendment,
the scope of the first amendment, there’s nothing this committee
can do to affect that. But there are statutory protections that this
committee certainly can invoke and legislate that would protect the
same whistleblowing activity.

So essentially you would have two different methods of enforcing
the whistleblower protection; one, constitutional. Now, we have
heard the limits of that in Garcetti and in various comments today.
The second is a statutory protection, which was not involved in
Garecetti, and that is what this committee can do in its amendments
to the Federal Whistleblower Protection Act.

Ms. WATSON. Well, could Garcetti be taken back to court if these
two passed?

Mr. GOLDBERG. The short answer

Ms. WATSON. This went up to the highest court, but it was an
interpretation of the protection of the first amendment?

Mr. GOLDBERG. That is correct. And the case has been—as I un-
derstand it, the case has been remanded to a lower court. As to the
addition of a subsequent Federal law to the previous discipline in-
volved in that case, that would be the ex post facto application of
a subsequent law, which might be problematic.

Ms. WATSON. Mr. Bergstrom.

Mr. BERGSTROM. Ms. Watson, just to clarify, we have three buck-
ets of employees seeking protection for whistleblowing activities;
you have Federal employees, you have your State or local govern-
ment employees, and then you have your private sector employees.
And I think to—mnot to get overly bogged down in the legal intrica-
cies of your question, but I think that the bills which are proposed
would be amendments to protections which would apply to a Fed-
eral employee. In this instance Mr. Ceballos was an employee of
the county of Los Angeles. So the easy answer to your question is
no, it wouldn’t have any affect on Mr. Ceballos.

Ms. WATSON. Well, I have a great amount of interest because,
No. 1, T am a Representative from Los Angeles County; No. 2, I
know of the case; and No. 3, Mr. Ceballos made reference to an-
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other case where under Federal law to be able to mediate the ac-
tions of those involved. And what I'm trying to get through here
is where then do we address a new policy that would have an im-
pact on a person in the county of Los Angeles or any other county
in the United States? What would we have to do, Mr. Goldberg, to
give him the protections?

Mr. GOLDBERG. Again, I represent Federal employees, and there
are certain limits to the power of the U.S. Congress to protect a
State employee; however, as long as that employee could be
brought under the purview of, say, the Commerce Clause, by pass-
ing Federal legislation, then it is possible for the Federal Govern-
ment to effect and essentially grant statutory whistleblower protec-
tion rights to State employees, but it would be a question of fed-
eralism versus States rights.

Ms. WATSON. Let me just ask this if I might, Mr. Chair. Could
the Federal Government then require all States to relook at their
whistleblower laws under the situation concerning Garcetti?

Mr. GOLDBERG. That’s certainly possible. And it is also, again,
certainly possible that the Federal Government could pass a law
that would—the Federal law would cover the whistleblower protec-
tions of State and municipal government employees.

Ms. WATSON. That might be a direction to go in, that we could
initiate here at the Federal level?

Mr. GOLDBERG. That’s correct. But again the Supreme Court has
shown itself somewhat conversant with the limits of Federal power
vis-a-vis purely State activities. So the Congress would have to be
careful to indicate the interstate aspects of the protections that it
seeks to expand to State or municipal employees.

Ms. WATSON. Well, what we could do—and this is to the Chair—
is that we might want to have certain States to take a look at their
whistleblower protections relative to the Garcetti decision that real-
ly addresses Federal employees. This case is brought to us—this is
a county employee, and we’re discussing it here under a Federal
framework. And so it might be something that we could address by
having States look at these laws and see if there is an application
to their own employees.

Mr. GOLDBERG. That’s certainly correct. And of course Federal
money to flow down through the States and to the municipalities,
and that may be a method of using Federal authority to grant cer-
tain statutory rights that the Supreme Court did not feel emanated
from the Constitution, but that the Federal Congress believes are
in the best interests of the citizens of the United States to grant
to State or municipal employees.

Mr. IssA [presiding]. The gentlelady’s time is up.

Mr. Bransford, you seem to want to weigh in.

Mr. BRANSFORD. Yes, I wanted to address Ms. Watson’s question.

If S. 494 or H.R. 1317 were to pass and if Mr. Ceballos was a
Federal employee, he would be protected, in my opinion. And if the
Congress were to pass either version of those laws, I think it would
serve as a good leadership example to the States to pass similar
whistleblower protections.

Ms. WATSON. But he is not a Federal employee.
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Mr. BRANSFORD. It wouldn’t protect him, but it would protect
Federal employees engaged in similar behavior who are not now
protected.

Ms. WATSON. And I'm trying to get to how—we’re discussing this
case, which is local to the State of California and the county of Los
Angeles.

Mr. BRANSFORD. I think it is mostly up to the State of California.

Mr. IssA. The gentlelady did a great job. I would have let you go
on longer.

I've got just a couple of questions, and if you'd like a second
round, we can come back until the bell rings for the vote.

I think, Mr. Ceballos, I'd like to sort of set one thing straight.
You're presently working for the county of Los Angeles?

Mr. CEBALLOS. Yes.

Mr. IssA. You're continuing to pursue your case?

Mr. CEBALLOS. Yes.

Mr. IssA. Although you've gone a long way, you're here today tes-
tifyir&% before Congress, your own time, your own dime, as I under-
stand?

Mr. CEBALLOS. Correct.

Mr. IssA. I guess the question is why? Many people in your situa-
tion, with your education, your talents, your capability, very port-
able, would have simply moved on. Why do you stay there doing
the job you're doing?

Mr. CEBALLOS. Well, I ask myself that question I think almost
every day. I think simply because I know I'm doing the right thing.
Back then I knew I was doing the right thing, and I continue to
believe I'm doing the right thing. And I think it’s important that
public employees feel that when they are acting in the best inter-
ests of their employer and the public, that they be afforded the pro-
tection to act in that best interest. And even though there is noth-
ing that this panel can do that will change what has already oc-
curred to me or change this decision, if it helps future government
employees then I will do everything I can to help in that regard.

Mr. Issa. Well, sir, often in Washington we quote this, you know,
where do I go to get my reputation back. You don’t have that prob-
lem. Your reputation is intact inspite of all the trials and tribu-
lations that you've gone through. So I would certainly—this com-
mittee supports and continues to promote the ability of people to
break through the bureaucracy and report wrongdoing for the bene-
fit of all the people of the United States. So I commend you for
staying with it. Like I said, I had to ask why you did it. As a Cali-
fornian, we’re both Californians, you know, I applaud that you are
staying on the job. Now I'm San Diego. And if you ever decide to
move to another county, you know, we could use some good people.

Sorry, my ranking member here and I constantly try to figure
out whether in fact Los Angeles—San Diego is what Los Angeles
was when people went there.

I do have one more sort of critical question. Why did you decide
to raise this as a first amendment claim rather than a claim under
statutory whistleblowers? That, to a great extent, is what elevated
you to the Supreme Court.

Mr. CEBALLOS. Right. I think at the time myself and my lawyers
felt that the first amendment provided us with the means and the
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protections to address our grievances and pursue our remedies. At
the time we did not believe that the California law—which is,
frankly, better than most other States—provided the means and
the protection. And it’s still not clear if it does that.

Mr. IssA. Well, let me explore a slightly different line that prob-
ably broadens the question a little bit. As we look at conferencing
our legislation and trying to have the best—and particularly for
Mr. Goldberg—it is unlikely that this Congress is going to try to
reach down and usurp all States rights on the whistleblower. It
hasn’t been a tendency and I don’t think it should be. I don’t think
the ranking gentlelady would think that we should preempt be-
cause when you start preempting, you never know when it will
end. However, so many actions in States do involve moneys of the
Federal Government and in effect on Federal moneys being spent.

Would you say that a narrowly crafted statute that would apply
Federal whistleblowers, if that specific action had a direct link to
the prosecution of Federal dollars—and I’ll just give you an exam-
ple so that at least we can work in that rhetorical sense. If, for ex-
ample, a law enforcement officer, State law enforcement officer like
yourself or a policeman were prosecuting using Federal dollars on
a State case—let’s say gang violence—and that in fact it was going
to lead to a waste of those dollars, do you think it would be appro-
priate for us to include that in our legislation such that the Federal
interest would occur in the sense that a State whistleblower would
be in fact effectively reporting the loss of Federal dollars or the
misspending of specifically Federal dollars? If that link can be
made, do you think that would be appropriate and effective in help-
ing to bring some common denominator that other States may
choose to follow?

Mr. GOLDBERG. Certainly that could be an approach. I would not
recommend—I don’t think my organization would recommend a
preemption of State law, but—as we have the 50 States as a lab-
oratory—but certainly the Federal law could provide a floor and an
independent cause of action regardless of an individual State’s law,
especially if it involved Federal dollars. But preemption of State
law, I understand, is probably not at the forefront of this commit-
tee’s intent at this time, but it’s not required either and we’re not
suggesting it.

Mr. IssA. OK. One final question, and I'd like to make sure the
gentlelady has time before we trot to our vote.

Mr. Bergstrom, in light of the Supreme Court decision, how
would you advise a client to pursue a similar claim today? In other
words, same facts, Supreme Court decision there, what remedies
would you choose based on what’s available, and then you can hy-
pothecate whether some of this becomes law.

Briefly, so the gentlelady gets her question.

Mr. BERGSTROM. Absolutely. I will just be direct and to the point.
It would depend, of course, on which category the employee falls
into, because as we’ve discussed, the framework of laws that pro-
tect whistleblower activities depend on whether youre Federal,
State or private sector. Assuming that you are a California State
public sector employee, you could take advantage of California
Labor Code, section 1102.5, which protects both private and public
sector employees for reporting violations of Federal or State law.
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That claim in and of itself also specifically protects reports that are
made by a government employee internally to his or her supervisor,
which is one of the suggestions that was made earlier today.

So I would suggest that, as to California, it’s well on its way, as
many other States are, with adequate whistleblower protections.
California also has its own independent Whistleblower Protection
Act, which protects State employees, and then it has a separate
procedure which protects city and county employees under Govern-
ment Code, section 53298.

And last, the employee certainly, if they were demoted, as Mr.
Ceballos has asserted that he was, or if they were terminated, as
some employees assert that they are, in response to making a whis-
tleblower complaint, then they would have a common law claim for
wrongful termination or wrongful demotion in violation of public
policy.

Mr. Issa. Now as a San Diego non-lawyer to a San Diego lawyer,
you didn’t mention the fact that when Mr. Ceballos protected or at-
tempted to protect somebody from an incarceration when in fact
they should not have been incarcerated, in his opinion, he was pro-
tecting somebody from a wrongful imprisonment, from a denial of
federally protected civil rights. Would you consider that in fact in
this case, because it was law enforcement trying to prevent a
wrongful breach of somebody’s federally protected civil rights—we
have a right not to be wrongfully imprisoned— that had any merit
that would have brought it to the Supreme Court with a different
outcome?

Mr. BERGSTROM. That may be a question better asked to Mr.
Ceballos’ counsel at the time. Honestly it is not an issue that I had
considered previously.

Mr. IssA. Thank you.

The gentlelady.

Ms. WATSON. Thank you very much, Mr. Chairman.

I just wanted to say to Mr. Ceballos, it was courageous of you
to come here, and I commend you, because what we would like to
have is more honesty in government. And I'm very familiar with
the case that you reference. We watched it very closely. It wasn’t
in my district, but at one time it was in my school district—I was
on the school board then. I was very interested in the comments
of the two people representing educational organizations. And I
would say to you, I think it’s been remanded down to another
court.

Mr. CeEBALLO. Ninth Circuit.

Ms. WATSON. What are you seeking? What kind of relief and
remedy are you seeking?

Mr. CEBALLOS. I think we’re waiting to hear from the Ninth Cir-
cuit to see what they want us to do.

Ms. WATSON. If you will leave your card here with the staff, I
would appreciate it. I'd like to get in touch with you privately.

Mr. CEBALLOS. I will.

Ms. WATSON. Thank you very much, panelists.

Mr. IssA. And I would like to thank, once again, all the panelists.

The record will stay open for 5 legislative days so that you may
include additional extraneous materials. And if you don’t mind, if
there are any questions from people who were not able to be here,
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they’ll be submitted to you in writing. And with that, we stand ad-
journed.

[Whereupon, at 2:17 p.m., the committee was adjourned.]

[The prepared statement of Hon. Jon C. Porter and additional in-
formation submitted for the hearing record follow:]
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CONGRESSMAN JON C. PORTER (R-NV-3)
“What Price Free Speech? : Whistleblowers and the Ceballos Decision”
June 29, 2006

“hairman, I would like to thank you today for holding this very important hearing
to the witnesses, thank you for taking time out to testify. Ilook forward to hearir
testimony.

-ecent Ceballos decision has called into question the rights of whistleblowers.
iy, our Committee examines to what effect that decision has on existing law and
«ctions afforded to federal employees.

Whistleblower Protection Act is clear in its intent and purpose. The goal is to
urage our federal employees to work honestly without fear of retaliation or rebuk:
their supervisors. The ability of employees to feel the freedom to report incidenc
svernment illegality, waste, and corruption is an important part of helping
rnment itself to function. As Chairman of the Federal Workforce and Agency
nization Subcommittee of our Government Reform Committee, I understand full
the importance of whistleblowers to the oversight of government organizations. |
the progress of my Subcommittee’s various investigations into federal illegality t
due to statements by employees who have witnessed waste to the American

ayer and fraud to the federal system.

n, Mr. Chairman, I thank you for holding this hearing and look forward to hearing
>stimonies.

ok
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Respondent Ceballos, a supervising deputy district attorney, was asked
by defense counsel to review a case in which, counsel claimed, the af-
fidavit police used to obtain a critical search warrant was inaccurate.
Concluding after the review that the affidavit made serious misrep-
resentations, Ceballos relayed his findings to his supervisors, petition-
ers here, and followed up with a disposition memorandum recommend-
ing dismissal. Petitioners nevertheless proceeded with the
prosecution. At a hearing on a defense motion to challenge the war-
rant, Ceballos recounted his observations about the affidavit, but the
trial court rejected the challenge. Claiming that petitioners then re-
taliated against him for his memo in violation of the First and Four-
teenth Amendments, Ceballos filed a 42 U. S. C. §1983 suit. The Dis-
trict Court granted petitioners summary judgment, ruling, inter alia,
that the memo was not protected speech because Ceballos wrote it
pursuant to his employment duties. Reversing, the Ninth Circuit
held that the memo’s allegations were protected under the First
Amendment analysis in Pickering v. Board of Ed. of Township High
School Dist. 205, Will Cty., 391 U. S. 563, and Connick v. Myers, 461
U. S. 138.

Held: When public employees make statements pursuant to their offi-
cial duties, they are not speaking as citizens for First Amendment
purposes, and the Constitution does not insulate their communica-
tions from employer discipline. Pp. 5-14.

(a) Two inquiries guide interpretation of the constitutional protec-
tions accorded public employee speech. The first requires determin-
ing whether the employee spoke as a citizen on a matter of public
concern. See Pickering, supra, at 568, If the answer is no, the em-
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ployee has no First Amendment cause of action based on the em-
ployer’s reaction to the speech. See Connick, supra, at 147. If the
answer is yes, the possibility of a First Amendment claim arises. The
question becomes whether the government employer had an ade-
quate justification for treating the employee differently from any
other member of the general public. See Pickering, supra, at 568.
This consideration reflects the importance of the relationship be-
tween the speaker’s expressions and employment. Without a signifi-
cant degree of control over its employees’ words and actions, a gov-
ernment employer would have little chance to provide public services
efficiently. Cf. Connick, supra, at 143. Thus, a government entity
has broader discretion to restrict speech when it acts in its employer
role, but the restrictions it imposes must be directed at speech that
has some potential to affect its operations. On the other hand, a citi-
zen who works for the government is nonetheless still a citizen. The
First Amendment limits a public employer's ability to leverage the
employment relationship to restrict, incidentally or intentionally, the
liberties employees enjoy in their capacities as private citizens. See
Perry v. Sindermann, 408 U. 8. 593, 597. So long as employees are
speaking as citizens about matters of public concern, they must face
only these speech restrictions that are necessary for their employers
to operate efficiently and effectively. See, e.g., Connick, supra, at
147. Pp. 5-8.

(b) Proper application of the Court’s precedents leads to the conclu-
sion that the First Amendment does not prohibit managerial disci-
pline based on an employee’s expressions made pursuant to official
responsibilities. Because Ceballos’ memo falls into this category, his
allegation of unconstitutional retaliation must fail. The dispositive
factor here is not that Ceballos expressed his views inside his office,
rather than publicly, see, e.g., Givhan v. Western Line Consol. School
Dist., 439 U. 8. 410, 414, nor that the memo concerned the subject mat-
ter of his employment, see, e.g., Pickering, 391 U. S, at 573. Rather, the
controlling factor is that Ceballos’ expressions were made pursuant to
his official duties. That consideration distinguishes this case from
those in which the First Amendment provides protection against dis-
cipline. Ceballos wrote his disposition memo because that is part of
what he was employed to do. He did not act as a citizen by writing it.
The fact that his duties sometimes required him to speak or write
does not mean his supervisors were prohibited from evaluating his
performance. Restricting speech that owes its existence 1o a public
employee’s professional responsibilities does not infringe any liberties
the employee might have enjoyed as a private citizen. It simply re-
flects the exercise of employer control over what the employer itself
has commissioned or created. Cf. Rosenberger v. Rector and Visitors
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of Univ. of Va., 515 U. S. 819, 833. This result is consistent with the
Court’s prior emphasis on the potential societal value of employee
speech and on affording government employers sufficient diseretion to
manage their operations. Ceballos’ proposed contrary rule, adopted by
the Ninth Circuit, would commit state and federal courts to a new,
permanent, and intrusive role, mandating judicial oversight of com-
munications between and among government employees and their
superiors in the course of official business. This displacement of
managerial discretion by judicial supervision finds no support in the
Court’s precedents. The doctrinal anomaly the Court of Appeals per-
ceived in compelling public employers to tolerate certain employee
speech made publicly but not speech made pursuant to an employee’s
assigned duties misconceives the theoretical underpinnings of this
Court’s decisions and is unfounded as a practical matter. Pp. 8-13.

(c) Exposing governmental inefficiency and misconduct is a matter
of considerable significance, and various measures have been adopted
to protect employees and provide checks on supervisors who would or-
der unlawful or otherwise inappropriate actions. These include federal
and state whistle-blower protection laws and labor codes and, for gov-
ernment attorneys, rules of conduct and constitutional obligations
apart from the First Amendment. However, the Court’s precedents
do not support the existence of a constitutional caunse of action behind
every statement a public employee makes in the course of doing his
or her job. Pp. 13-14.

361 F. 3d 1168, reversed and remanded.

KENNEDY, J., delivered the opinion of the Court, in which ROBERTS,
C. J., and SCALIA, THOMAS, and ALITO, JJ., joined. STEVENS, J., filed a
dissenting opinion. SOUTER, J., filed a dissenting opinion, in which
STEVENS and GINSBURG, JJ., joined. BREYER, J., filed a dissenting
opinion.
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SUPREME COURT OF THE UNITED STATES

No. 04473

GIL GARCETTI, ET AL., PETITIONERS v. RICHARD
CEBALLOS

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[May 30, 2006]

JUSTICE KENNEDY delivered the opinion of the Court.

It is well settled that “a State cannot condition public
employment on a basis that infringes the employee’s
constitutionally protected interest in freedom of expres-
sion.” Connick v. Myers, 461 U. S. 138, 142 (1983). The
question presented by the instant case is whether the
First Amendment protects a government employee from
discipline based on speech made pursuant to the em-
ployee’s official duties.

I

Respondent Richard Ceballos has been employed since
1989 as a deputy district attorney for the Los Angeles
County District Attorney’s Office. During the period
relevant to this case, Ceballos was a calendar deputy in
the office’s Pomona branch, and in this capacity he exer-
cised certain supervisory responsibilities over other law-
yers. In February 2000, a defense attorney contacted
Ceballos about a pending criminal case. The defense
attorney said there were inaccuracies in an affidavit used
to obtain a critical search warrant. The attorney informed
Ceballos that he had filed a motion to traverse, or chal-
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lenge, the warrant, but he also wanted Ceballos to review
the case. According to Ceballos, it was not unusual for
defense attorneys to ask calendar deputies to investigate
aspects of pending cases.

After examining the affidavit and visiting the location it
described, Ceballos determined the affidavit contained
serious misrepresentations. The affidavit called a long
driveway what Ceballos thought should have been re-
ferred to as a separate roadway. Ceballos also questioned
the affidavit’s statement that tire tracks led from a
stripped-down truck to the premises covered by the war-
rant. His doubts arose from his conclusion that the road-
way’s composition in some places made it difficult or im-
possible to ledve visible tire tracks.

Ceballos spoke on the telephone to the warrant affiant,
a deputy sheriff from the Los Angeles County Sheriffs
Department, but he did not receive a satisfactory explana-
tion for the perceived inaccuracies. He relayed his findings
to his supervisors, petitioners Carol Najera and Frank
Sundstedt, and followed up by preparing a disposition
memorandum. The memo explained Ceballos’ concerns and
recommended dismissal of the case. On March 2, 2000,
Ceballos submitted the memo to Sundstedt for his review.
A few days later, Ceballos presented Sundstedt with an-
other memo, this one describing a second telephone con-
versation between Ceballos and the warrant affiant.

Based on Ceballos’ statements, a meeting was held to dis-
cuss the affidavit. Attendees included Ceballos, Sundstedt,
and Najera, as well as the warrant affiant and other em-
ployees from the sheriffs department. The meeting alleg-
edly became heated, with one lieutenant sharply criticiz-
ing Ceballos for his handling of the case.

Despite Ceballos’ concerns, Sundstedt decided to pro-
ceed with the prosecution, pending disposition of the
defense motion to traverse. The trial court held a hearing
on the motion. Ceballos was called by the defense and
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recounted his observations about the affidavit, but the
trial court rejected the challenge to the warrant.

Ceballos claims that in the aftermath of these events he
was subjected to a series of retaliatory employment actions.
The actions included reassignment from his calendar dep-
uty position to a trial deputy position, transfer to another
courthouse, and denial of a promotion. Ceballos initiated
an employment grievance, but the grievance was denied
based on a finding that he had not suffered any retaliation.
Unsatisfied, Ceballos sued in the United States District
Court for the Central District of California, asserting, as
relevant here, a claim under Rev. Stat. §1979, 42 U.S. C.
§1983. He alleged petitioners violated the First and Four-
teenth Amendments by retaliating against him based on
his memo of March 2. '

Petitioners responded that no retaliatory actions were
taken against Ceballos and that all the actions of which he
complained were explained by legitimate reasons such as
staffing needs. They further contended that, in any event,
Ceballos’ memo was not protected speech under the First
Amendment. Petitioners moved for summary judgment,
and the District Court granted their motion. Noting that
Ceballos wrote his memo pursuant to his employment
duties, the court concluded he was not entitled to First
Amendment protection for the memo’s contents. It held in
the alternative that even if Ceballos’ speech was constitu-
tionally protected, petitioners had qualified immunity
because the rights Ceballos asserted were not clearly
established.

The Court of Appeals for the Ninth Circuit reversed,
holding that “Ceballos’s allegations of wrongdoing in the
memorandum constitute protected speech under the First
Amendment.” 361 F.3d 1168, 1173 (2004). In reaching
its conclusion the court looked to the First Amendment
analysis set forth in Pickering v. Board of Ed. of Township
High School Dist. 205, Will Cty., 391 U. S. 563 (1968), and
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Connick, 461 U. S. 138. Connick instructs courts to begin by
considering whether the expressions in question were made
by the speaker “as a citizen upon matters of public concern.”
See id., at 146-147. The Court of Appeals determined that
Ceballos’ memo, which recited what he thought to be gov-
ernmental misconduct, was “inherently a matter of public
concernn.” 361 F. 3d, at 1174. The court did not, however,
consider whether the speech was made in Ceballos’ capacity
as a citizen. Rather, it relied on Circuit precedent rejecting
the idea that “a public employee’s speech is deprived of First
Amendment protection whenever those views are expressed,
to government workers or others, pursuant to an employ-
ment responsibility.” Id., at 1174-1175 (citing cases includ-
ing Roth v. Veteran’s Admin. of Gout. of United States, 856
F. 2d 1401 (CA9 1988)).

Having concluded that Ceballos’ memo satisfied the
public-concern requirement, the Court of Appeals pro-
ceeded to balance Ceballos’ interest in his speech against
his supervisors’ interest in responding to it. See Pickering,
supra, at 568. The court struck the balance in Ceballos’
favor, noting that petitioners “failed even to suggest dis-
ruption or inefficiency in the workings of the District
Attorney’s Office” as a result of the memo. See 361 F. 3d,
at 1180. The court further concluded that Ceballos’ First
Amendment rights were clearly established and that
petitioners’ actions were not objectively reasonable. See
id., at 1181-1182.

Judge O’Scannlain specially concurred. Agreeing that
the panel’s decision was compelled by Circuit precedent,
he nevertheless concluded Circuit law should be revisited
and overruled. See id., at 1185. Judge O’Scannlain em-
phasized the distinction “between speech offered by a
public employee acting as an employee carrying out his or
her ordinary job duties and that spoken by an employee
acting as a citizen expressing his or her personal views on
disputed matters of public import.” Id., at 1187. In his
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view, “when public employees speak in the course of carry-
ing out their routine, required employment obligations,
they have no personal interest in the content of that speech
that gives rise to a First Amendment right.” Id., at 1189.

We granted certiorari, 543 U. S. 1186 (2005), and we
oW reverse.

II

As the Court’s decisions have noted, for many years “the
unchallenged dogma was that a public employee had no
right to object to conditions placed upon the terms of
employment—including those which restricted the exer-
cise of constitutional rights.” Connick, 461 U.S., at 143.
That dogma has been qualified in important respects. See
id., at 144-145. The Court has made clear that public
employees do not surrender all their First Amendment
rights by reason of their employment. Rather, the First
Amendment protects a public employee’s right, in certain
circumstances, to speak as a citizen addressing matters of
public concern. See, e.g., Pickering, supra, at 568; Connick,
supra, at 147; Rankin v. McPherson, 483 U. S. 378, 384
(1987); United States v. Treasury Employees, 513 U. 8.
454, 466 (1995).

Pickering provides a useful starting point in explaining
the Court’s doctrine. There the relevant speech was a
teacher’s letter to a local newspaper addressing issues
including the funding policies of his school board. 391
U. 8., at 566. “The problem in any case,” the Court stated,
“is to arrive at a balance between the interests of the
teacher, as a citizen, in commenting upon matters of public
concern and the interest of the State, as an employer, in
promoting the efficiency of the public services it performs
through its employees.” Id., at 568. The Court found the
teacher’s speech “neither [was] shown nor can be pre-
sumed to have in any way either impeded the teacher’s
proper performance of his daily duties in the classroom or
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to have interfered with the regular operation of the schools
generally.” Id., at 572-573 (footnote omitted). Thus, the
Court concluded that “the interest of the school admini-
stration in limiting teachers’ opportunities to contribute to
public debate is not significantly greater than its interest
in limiting a similar contribution by any member of the
general public.” Id., at 573.

Pickering and the cases decided in its wake identify two
inquiries to guide interpretation of the constitutional
protections accorded to public employee speech. The first
requires determining whether the employee spoke as a
citizen on a matter of public concern. See id., at 568. If
the answer is no, the employee has no First Amendment
cause of action based on his or her employer’s reaction to
the speech. See Connick, supra, at 147. If the answer is
yes, then the possibility of a First Amendment claim
arises. The question becomes whether the relevant gov-
ernment entity had an adequate justification for treating
the employee differently from any other member of the
general public. See Pickering, 391 U.S., at 568. This
consideration reflects the importance of the relationship
between the speaker’s expressions and employment. A
government entity has broader discretion to restrict
speech when it acts in its role as employer, but the restric-
tions it imposes must be directed at speech that has some
potential to affect the entity’s operations.

To be sure, conducting these inquiries sometimes has
proved difficult. This is the necessary product of “the enor-
mous variety of fact situations in which critical statements
by teachers and other public employees may be thought by
their superiors . .. to furnish grounds for dismissal.” Id., at
569. The Court’s overarching objectives, though, are evident.

When a citizen enters government service, the citizen by
necessity must accept certain limitations on his or her
freedom. See, e.g., Waiers v. Churchill, 511 U. S. 661, 671
(1994) (plurality opinion) (“[Tjhe government as employer
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indeed has far broader powers than does the government
as sovereign”). Government employers, like private em-
ployers, need a significant degree of control over their
employees’ words and actions; without it, there would be
little chance for the efficient provision of public services.
Cf. Connick, supra, at 143 (“[Glovernment offices could not
function if every employment decision became a constitu-
tional matter”’). Public employees, moreover, often occupy
trusted positions in society. When they speak out, they can
express views that contravene governmental policies or
impair the proper performance of governmental functions.

At the same time, the Court has recognized that a citi-
zen who works for the government is nonetheless a citizen.
The First Amendment limits the ability of a public em-
ployer to leverage the employment relationship to restrict,
incidentally or intentionally, the liberties employees enjoy
in their capacities as private citizens. See Perry v. Sinder-
mann, 408 U. 8. 593, 597 (1972). So long as employees are
speaking as citizens about matters of public concern, they
must face only those speech restrictions that are necessary
for their employers to operate efficiently and effectively.
See, e.g., Connick, supra, at 147 (“Our responsibility is to
ensure that citizens are not deprived of fundamental
rights by virtue of working for the government”).

The Court’s employee-speech jurisprudence protects, of
course, the constitutional rights of public employees. Yet
the First Amendment interests at stake extend beyond the
individual speaker. The Court has acknowledged the
importance of promoting the public’s interest in receiving
the well-informed views of government employees engag-
ing in civic discussion. Pickering again provides an in-
structive example. The Court characterized its holding as
rejecting the attempt of school administrators to “limi[t]
teachers’ opportunities to contribute to public debate.”
391 U.S,, at 573. It also noted that teachers are “the
members of a community most likely to have informed and
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definite opinions” about school expenditures. Id., at 572.
The Court's approach acknowledged the necessity for
informed, vibrant dialogue in a democratic society. It
suggested, in addition, that widespread costs may arise
when dialogue is repressed. The Court’s more recent cases
have expressed similar concerns. See, e.g., San Diego v.
Roe, 543 U.S. 77, 82 (2004) (per curiam) (“Were [public
employees] not able to speak on [the operation of their
employers], the community would be deprived of informed
opinions on important public issues. The interest at stake
is as much the public’s interest in receiving informed
opinion as it is the employee’s own right to disseminate it”
(citation omitted)); cf. Treasury Employees, 513 U. 8., at
470 (“The large-scale disincentive to Government employ-
ees’ expression also imposes a significant burden on the
public’s right to read and hear what the employees would
otherwise have written and said”).

The Court’s decisions, then, have sought both to pro-
mote the individual and societal interests that are served
when employees speak as citizens on matters of public
concern and to respect the needs of government employers
attempting to perform their important public functions.
See, e.g., Rankin, 483 U. S., at 384 (recognizing “the dual
role of the public employer as a provider of public services
and as a government entity operating under the constraints
of the First Amendment”). Underlying our cases has been
the premise that while the First Amendment invests
public employees with certain rights, it does not empower
them to “constitutionalize the employee grievance.” Con-
nick, 461 U. S., at 154,

I

With these principles in mind we turn to the instant
case. Respondent Ceballos believed the affidavit used to
obtain a search warrant contained serious misrepresenta-
tions. He conveyed his opinion and recommendation in a
memo to his supervisor. That Ceballos expressed his



233
Cite as: 5B47U.S. ___ (2006) 9

Opinion of the Court

views 1nside his office, rather than publicly, is not disposi-
tive. Employees in some cases may receive First Amend-
ment protection for expressions made at work. See, e.g.,
Givhan v. Western Line Consol. School Dist., 439 U.S.
410, 414 (1979). Many citizens do much of their talking
inside their respective workplaces, and it would not serve
the goal of treating public employees like “any member of
the general public,” Pickering, 391 U.S., at 573, to hold
that all speech within the office is automatically exposed
to restriction.

The memo concerned the subject matter of Ceballos’ em-
ployment, but this, too, is nondispositive. The First Amend-
ment protects some expressions related to the speaker’s job.
See, e.g., ibid.; Givhan, supra, at 414. As the Court noted in
Pickering: “Teachers are, as a class, the members of a com-
munity most likely to have informed and definite opinions as
to how funds allotted to the operation of the schools should
be spent. Accordingly, it is essential that they be able to
speak out freely on such questions without fear of retaliatory
dismissal.” 391 U.S,, at 572. The same is true of many
other categories of public employees.

The controlling factor in Ceballos’ case is that his ex-
pressions were made pursuant to his duties as a calendar
deputy. See Brief for Respondent 4 (“Ceballos does not
dispute that he prepared the memorandum ‘pursuant to
his duties as a prosecutor’”). That consideration—the fact
that Ceballos spoke as a prosecutor fulfilling a responsibil-
ity to advise his supervisor about how best to proceed with
a pending case—distinguishes Ceballos’ case from those in
which the First Amendment provides protection against
discipline. We hold that when public employees make
statements pursuant to their official duties, the employees
are not speaking as citizens for First Amendment pur-
poses, and the Constitution does not insulate their com-
munications from employer discipline.

Ceballos wrote his disposition memo because that is
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part of what he, as a calendar deputy, was employed to do.
It is immaterial whether he experienced some personal
gratification from writing the memo; his First Amendment
rights do not depend on his job satisfaction. The signifi-
cant point is that the memo was written pursuant to
Ceballos’ official duties. Restricting speech that owes its
existence to a public employee’s professional responsibili-
ties does not infringe any liberties the employee might
have enjoyed as a private citizen. It simply reflects the
exercise of employer control over what the employer itself
has commissioned or created. Cf. Rosenberger v. Rector
and Visitors of Univ. of Va., 515 U.S. 819, 833 (1995)
(“[Wlhen the government appropriates public funds to
promote a particular policy of its own it is entitled to say
what it wishes”). Contrast, for example, the expressions
made by the speaker in Pickering, whose letter to the
newspaper had no official significance and bore similari-
ties to letters submitted by numerous citizens every day.

Ceballos did not act as a citizen when he went about
conducting his daily professional activities, such as super-
vising attorneys, investigating charges, and preparing
filings. In the same way he did not speak as a citizen by
writing a memo that addressed the proper disposition of a
pending criminal case. When he went to work and per-
formed the tasks he was paid to perform, Ceballos acted as
a government employee. The fact that his duties some-
times required him to speak or write does not mean
his supervisors were prohibited from evaluating his
performance.

This result is consistent with our precedents’ attention
to the potential societal value of employee speech. See
supra, at 7-8. Refusing to recognize First Amendment
claims based on government employees’ work product does
not prevent them from participating in public debate. The
employees retain the prospect of constitutional protection
for their contributions to the civic discourse. This prospect
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of protection, however, does not invest them with a right
to perform their jobs however they see fit.

Our holding likewise is supported by the emphasis of our
precedents on affording government employers sufficient
discretion to manage their operations. Employers have
heightened interests in controlling speech made by an em-
ployee in his or her professional capacity. Official communi-
cations have official consequences, creating a need for sub-
stantive consistency and clarity. Supervisors must ensure
that their employees’ official communications are accurate,
demonstrate sound judgment, and promote the employer’s
mission. Ceballos’ memo is illustrative. It demanded the
attention of his supervisors and led to a heated meeting with
employees from the sheriff's department. If Ceballos’ superi-
ors thought his memo was inflammatory or misguided, they
had the authority to take proper corrective action.

Ceballos’ proposed contrary rule, adopted by the Court
of Appeals, would commit state and federal courts to a
new, permanent, and intrusive role, mandating judicial
oversight of communications between and among govern-
ment employees and their superiors in the course of offi-
cial business. This displacement of managerial discretion
by judicial supervision finds no support in our precedents.
When an employee speaks as a citizen addressing a matter
of public concern, the First Amendment requires a delicate
balancing of the competing interests surrounding the
speech and its consequences. When, however, the em-
ployee is simply performing his or her job duties, there is
no warrant for a similar degree of scrutiny. To hold oth-
erwise would be to demand permanent judicial interven-
tion in the conduct of governmental operations to a degree
inconsistent with sound principles of federalism and the
separation of powers.

The Court of Appeals based its holding in part on what
it perceived as a doctrinal anomaly. The court suggested
it would be inconsistent to compel public employers to
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tolerate certain employee speech made publicly but not
speech made pursuant to an employee’s assigned duties.
See 361 F. 3d, at 1176. This objection misconceives the
theoretical underpinnings of our decisions. Employees who
make public statements outside the course of performing
their official duties retain some possibility of First Amend-
ment protection because that is the kind of activity en-
gaged in by citizens who do not work for the government.
The same goes for writing a letter to a local newspaper,
see Pickering, 391 U. S. 563, or discussing politics with a
co-worker, see Rankin, 483 U.S. 378. When a public
employee speaks pursuant to employment responsibilities,
however, there is no relevant analogue to speech by citi-
zens who are not government employees.

The Court of Appeals’ concern also is unfounded as a
practical matter. The perceived anomaly, it should be
noted, is limited in scope: It relates only to the expressions
an employee makes pursuant to his or her official respon-
sibilities, not to statements or complaints (such as those at
issue in cases like Pickering and Connick) that are made
outside the duties of employment. If, moreover, a govern-
ment employer is troubled by the perceived anomaly, it
has the means at hand to avoid it. A public employer that
wishes to encourage its employees to voice concerns pri-
vately retains the option of instituting internal policies
and procedures that are receptive to employee criticism.
Giving employees an internal forum for their speech will
discourage them from concluding that the safest avenue of
expression is to state their views in public.

Proper application of our precedents thus leads to the
conclusion that the First Amendment does not prohibit
managerial discipline based on an employee’s expressions
made pursuant to official responsibilities. Because Cebal-
los’ memo falls into this category, his allegation of uncon-
stitutional retaliation must fail.

Two final points warrant mentioning. First, as indi-
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cated above, the parties in this case do not dispute that
Ceballos wrote his disposition memo pursuant to his em-
ployment duties. We thus have no occasion to articulate a
comprehensive framework for defining the scope of an
employee’s duties in cases where there is room for serious
debate. We reject, however, the suggestion that employers
can restrict employees’ rights by creating excessively
broad job descriptions. See post, at 4, n. 2 (SOUTER, J.,
dissenting). The proper inquiry is a practical one. Formal
job descriptions often bear little resemblance to the duties
an employee actually is expected to perform, and the
listing of a given task in an employee’s written job descrip-
tion is neither necessary nor sufficient to demonstrate that
conducting the task is within the scope of the employee’s
professional duties for First Amendment purposes.

Second, JUSTICE SOUTER suggests today’s decision may
have important ramifications for academic freedom, at
least as a constitutional value. See post, at 12-13. There
is some argument that expression related to academic
scholarship or classroom instruction implicates additional
constitutional interests that are not fully accounted for by
this Court’s customary employee-speech jurisprudence.
We need not, and for that reason do not, decide whether
the analysis we conduct today would apply in the same
manner to a case involving speech related to scholarship
or teaching. ’

1A%

Exposing governmental inefficiency and misconduct is a
matter of considerable significance. As the Court noted in
Connick, public employers should, “as a matter of good
judgment,” be “receptive to constructive criticism offered
by their employees.” 461 U.S., at 149. The dictates of
sound judgment are reinforced by the powerful network of
legislative enactments—such as whistle-blower protection
laws and labor codes—available to those who seek to
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expose wrongdoing. See, e.g., 5 U. S. C. §2302(b)(8); Cal.
Govt. Code Ann. §8547.8 (West 2005); Cal. Lab. Code Ann.
§1102.5 (West Supp. 2006). Cases involving government
attorneys implicate additional safeguards in the form of,
for example, rules of conduct and constitutional obliga-
tions apart from the First Amendment. See, e.g., Cal. Rule
Prof. Conduct 5-110 (2005) (“A member in government
service shall not institute or cause to be instituted crimi-
nal charges when the member knows or should know that
the charges are not supported by probable cause”); Brady
v. Maryland, 373 U.S. 83 (1963). These imperatives, as
well as obligations arising from any other applicable consti-
tutional provisions and mandates of the criminal and civil
laws, protect employees and provide checks on supervisors
who would order unlawful or otherwise inappropriate
actions.

We reject, however, the notion that the First Amend-
ment shields from discipline the expressions employees
make pursuant to their professional duties. Our prece-
dents do not support the existence of a constitutional
cause of action behind every statement a public employee
makes in the course of doing his or her job.

The judgment of the Court of Appeals is reversed, and
the case is remanded for proceedings consistent with this
opinion.

It is so ordered.
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CEBALLOS
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JUSTICE STEVENS, dissenting.

The proper answer to the question “whether the First
Amendment protects a government employee from disci-
pline based on speech made pursuant to the employee’s
official duties,” ante, at 1, is “Sometimes,” not “Never.” Of
course a supervisor may take corrective action when such
speech is “inflammatory or misguided,” ante, at 11. But
what if it is just unwelcome speech because it reveals facts
that the supervisor would rather not have anyone else
discover?*

*See, e.g., Branton v. Dallas, 272 F. 3d 730 (CA5 2001) (police inter-
nal investigator demoted by police chief after bringing the false testi-
mony of a fellow officer to the attention of a city official); Miller v.
Jones, 444 F.3d 929, 936 (CA7 2006) (police officer demoted after
opposing the police chiefs attempt to “usle] his official position to coerce
a financially independent organization into a potentially ruinous
merger”); Delgado v. Jones, 282 F.3d 511 (CAT 2002) (police officer
sanctioned for reporting criminal activity that implicated a local politi-
cal figure who was a good friend of the police chief); Herts v. Smith, 345
F. 3d 581 (CA8 2003) (school district official’s contract was not renewed
after she gave frank testimony about the district’s desegregation
efforts);. Kincade v. Blue Springs, 64 F. 3d 389 (CA8 1995) (engineer
fired after reporting to his supervisors that contractors were failing to
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As JUSTICE SOUTER explains, public employees are still
citizens while they are in the office. The notion that there
is a categorical difference between speaking as a citizen
and speaking in the course of one’s employment is quite
wrong. Over a quarter of a century has passed since then-
Justice Rehnquist, writing for a unanimous Court, re-
jected “the conclusion that a public employee forfeits his
protection against governmental abridgment of freedom of
speech if he decides to express his views privately rather
than publicly.” Givhan v. Western Line Consol. School
Dist., 439 U.S. 410, 414 (1979). We had no difficulty
recognizing that the First Amendment applied when
Bessie Givhan, an English teacher, raised concerns about
the school’s racist employment practices to the principal.
See id., at 413-416. Our silence as to whether or not her
speech was made pursuant to her job duties demonstrates
that the point was immaterial. That is equally true today,
for it is senseless to let constitutional protection for ex-
actly the same words hinge on whether they fall within a
job description. Moreover, it seems perverse to fashion a
new rule that provides employees with an incentive to
voice their concerns publicly before talking frankly to their
superiors.

While today’s novel conclusion to the contrary may not
be “inflammatory,” for the reasons stated in JUSTICE
SOUTER's dissenting opinion it is surely “misguided.”

complete dam-related projects and that the resulting dam might be
structurally unstable); Fox v. District of Columbia, 83 F. 3d 1491, 1494
(CADC 1996) (D. C. Lottery Board security officer fired after informing
the police about a theft made possible by “rather drastic managerial
ineptitude”).
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GIL GARCETTL ET AL., PETITIONERS v. RICHARD
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JUSTICE SOUTER, with whom JUSTICE STEVENS and
JUSTICE GINSBURG join, dissenting.

The Court holds that “when public employees make
statements pursuant to their official duties, the employees
are not speaking as citizens for First Amendment pur-
poses, and the Constitution does not insulate their com-
munications from employer discipline.” Ante, at 9. I
respectfully dissent. I agree with the majority that a
government employer has substantial interests in effectuat-
ing its chosen policy and objectives, and in demanding
competence, honesty, and judgment from employees who
speak for it in doing their work. But I would hold that
private and public interests in addressing official wrongdo-
ing and threats to health and safety can outweigh the gov-
ernment’s stake in the efficient implementation of policy,
and when they do public employees who speak on these
matters in the course of their duties should be eligible to
claim First Amendment protection.

I

Open speech by a private citizen on a matter of public
importance lies at the heart of expression subject to pro-
tection by the First Amendment. See, e.g., Schenck v. Pro-
Choice Network of Western N. Y., 519 U. S. 357, 377 (1997).
At the other extreme, a statement by a government em-
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ployee complaining about nothing beyond treatment under
personnel rules raises no greater claim to constitutional
protection against retaliatory response than the remarks
of a private employee. See Connick v. Myers, 461 U. S. 138,
147 (1983). In between these points lies a public em-
ployee’s speech unwelcome to the government but on a
significant public issue. Such an employee speaking as a
citizen, that is, with a citizen’s interest, is protected from
reprisal unless the statements are too damaging to the
government’s capacity to conduct public business to be
justified by any individual or public benefit thought to
flow from the statements. Pickering v. Board of Ed. of
Township High School Dist. 205, Will Cty., 391 U. S. 563,
568 (1968). Entitlement to protection is thus not absolute.

This significant, albeit qualified, protection of public
employees who irritate the government is understood to
flow from the First Amendment, in part, because a gov-
ernment paycheck does nothing to eliminate the value to
an individual of speaking on public matters, and there is
no good reason for categorically discounting a speaker’s
interest in commenting on a matter of public concern just
because the government employs him. Still, the First
Amendment safeguard rests on something more, being the
value to the public of receiving the opinions and informa-
tion that a public employee may disclose. “Government
employees are often in the best position to know what ails
the agencies for which they work.” Waters v. Churchill,
511 U. 8. 661, 674 (1994).

The reason that protection of employee speech is quali-
fied is that it can distract co-workers and supervisors from
their tasks at hand and thwart the implementation of
legitimate policy, the risks of which grow greater the
closer the employee’s speech gets to commenting on his
own workplace and responsibilities. It is one thing for an
office clerk to say there is waste in government and quite
another to charge that his own department pays full-time
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salaries to part-time workers. Even so, we have regarded
eligibility for protection by Pickering balancing as the
proper approach when an employee speaks critically about
the administration of his own government employer. In
Givhan v. Western Line Consol. School Dist., 439 U. S. 410
(1979), we followed Pickering when a teacher was fired for
complaining to a superior about the racial composition of
the school’s administrative, cafeteria, and library staffs,
439 U. S, at 413-414, and the same point was clear in
Madison Joint School Dist. No. 8 v. Wisconsin Employment
Relations Comm’n, 429 U.S. 167 (1976). That case was
decided, in part, with reference to the Pickering framework,
and the Court there held that a schoolteacher speaking out
on behalf of himself and others at a public school board
meeting could not be penalized for criticizing pending collec-
tive-bargaining negotiations affecting professional employ-
ment. Madison noted that the teacher “addressed the school
board not merely as one of its employees but also as a con-
cerned citizen, seeking to express his views on an important
decision of his government.” 429 U. 8., at 174-175. In each
case, the Court realized that a public employee can wear a
citizen’s hat when speaking on subjects closely tied to the
employee’s own job, and Givhan stands for the same conclu-
sion even when the speech is not addressed to the public at
large. Cf. Pegram v. Herdrich, 530 U. S. 211, 225 (2000)
(recognizing that, factually, a trustee under the Employee
Retirement Income Security Act of 1974 can both act as
ERISA fiduciary and act on behalf of the employer).

The difference between a case like Givhan and this one
is that the subject of Ceballos’s speech fell within the
scope of his job responsibilities, whereas choosing person-
nel was not what the teacher was hired to do. The effect of
the majority’s constitutional line between these two cases,
then, is that a Givhan schoolteacher is protected when
complaining to the principal about hiring policy, but a
school personnel officer would not be if he protested that
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the principal disapproved of hiring minority job appli-
cants. This is an odd place to draw a distinction,! and
while necessary judicial line-drawing sometimes looks
arbitrary, any distinction obliges a court to justify its
choice. Here, there is no adequate justification for the
majority’s line categorically denying Pickering protection
to any speech uttered “pursuant to ... official duties,”
ante, at 9.

As all agree, the qualified speech protection embodied in
Pickering balancing resolves the tension between individ-
ual and public interests in the speech, on the one hand,
and the government’s interest in operating efficiently
without distraction or embarrassment by talkative or
headline-grabbing employees. The need for a balance
hardly disappears when an employee speaks on matters
his job requires him to address; rather, it seems obvious
that the individual and public value of such speech is no
less, and may well be greater, when the employee speaks
pursuant to his duties in addressing a subject he knows
intimately for the very reason that it falls within his
duties.?

It seems stranger still in light of the majority’s concession of some
First Amendment protection when a public employee repeats state-
ments made pursuant to his duties but in a separate, public forum or in
a letter to a newspaper. Ante, at 12.

2] do not say the value of speech “pursuant to . .. duties” will always
be greater, because 1 am pessimistic enough to expect that one response
to the Court’s holding will be moves by government employers to
expand stated job descriptions to include more official duties and so
exclude even some currently protectable speech from First Amendment
purview. Now that the government can freely penalize the school
personnel officer for criticizing the principal because speech on the
subject falls within the personnel officer'’s job responsibilities, the
government may well try to limit the English teacher’s options by the
simple expedient of defining teachers’ job responsibilities expansively,
investing them with a general obligation to ensure sound administra-
tion of the school. Hence today's rule presents the regrettable prospect
that protection under Pickering v. Board of Ed. of Township High School
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As for the importance of such speech to the individual, it
stands to reason that a citizen may well place a very high
value on a right to speak on the public issues he decides to
make the subject of his work day after day. Would anyone
doubt that a school principal evaluating the performance
of teachers for promotion or pay adjustment retains a
citizen’s interest in addressing the quality of teaching in
the schools? (Still, the majority indicates he could be fired
without First Amendment recourse for fair but unfavor-
able comment when the teacher under review is the super-
intendent’s daughter.) Would anyone deny that a prosecu-
tor like Richard Ceballos may claim the interest of any
citizen in speaking out against a rogue law enforcement
officer, simply because his job requires him to express a
judgment about the officer’s performance? (But the major-
ity says the First Amendment gives Ceballos no protec-
tion, even if his judgment in this case was sound and
appropriately expressed.)

Indeed, the very idea of categorically separating the
citizen’s interest from the employee’s interest ignores the
fact that the ranks of public service include those who
share the poet’s “object . . . to unite [m]y avocation and my
vocation;’? these citizen servants are the ones whose civic
interest rises highest when they speak pursuant to their
duties, and these are exactly the ones government em-
ployers most want to attract.! There is no question that

Dist. 205, Will Cty., 391 U. 8. 563 (1968), may be diminished by expan-
sive statements of employment duties.

The majority’s response, that the enquiry to determine duties is a
“practical one,” ante, at 13, does not alleviate this concern. It sets out a
standard that will not discourage government employers from setting
duties expansively, but will engender litigation to decide which stated
duties were actual and which were merely formal.

3R. Frost, Two Tramps in Mud Time, Collected Poems, Prose, &
Plays 251, 252 (R. Poirier & M. Richardson eds. 1995).

4Not to put too fine a point on it, the Human Resources Division of
the Los Angeles County District Attorney’s Office, Ceballos’s employer,
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public employees speaking on matters they are obliged to
address would generally place a high value on a right to
speak, as any responsible citizen would.

Nor is there any reason to raise the counterintuitive
question whether the public interest in hearing informed
employees evaporates when they speak as required on
some subject at the core of their jobs. Two Terms ago, we
recalled the public value that the Pickering Court per-
ceived in the speech of public employees as a class: “Un-
derlying the decision in Pickering is the recognition that
public employees are often the members of the community
who are likely to have informed opinions as to the opera-
tions of their public employers, operations which are of

is telling anyone who will listen that its work “provides the persenal
satisfaction and fulfillment that comes with knowing you are contribut-
ing essential services to the citizens of Los Angeles County.” Career
Opportunities, http://da.co.la.ca.us/hr/default. htm (all Internet materi-
als as visited May 25, 2006, and available in Clerk of Court’s case file).

The United States expresses the same interest in identifying the
individual ideals of a citizen with its employees’ obligations to the
Government. See Brief as Amicus Curiae 25 (stating that public
employees are motivated to perform their duties “to serve the public”).
Right now, for example, the U.S. Food and Drug Administration is
appealing to physicians, scientists, and statisticians to work in the
Center for Drug Evaluation and Research, with the message that they
“can give back to [their] community, state, and country by making a
difference in the lives of Americans everywhere.” Career Opportunities at
CDER: You Can Make a Difference, http/fiwww_fda govieder/career/default htm.
Indeed, the Congress of the United States, by concurrent resolution,
has previously expressly endorsed respect for a citizen’s obligations as
the prime responsibility of Government employees: “Any person in
Government Service should: ... [plut loyalty to the highest moral
principles and to country above loyalty to persons, party, or Govern-
ment department,” and shall “fe]xpose corruption wherever discovered,”
Code of Ethics for Government Service, H. Con. Res. 175, 85th Cong,,
2d Sess., 72 Stat. B12. Display of this Code in Government buildings
was once required by law, 94 Stat. 855; this obligation has been re-
pealed, Office of Government Ethics Authorization Act of 1996, Pub. L.
104-179, §4, 110 Stat. 1566.
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substantial concern to the public. Were they not able to
speak on these matters, the community would be deprived
of informed opinions on important public issues. The
interest at stake is as much the public’s interest in receiv-
ing informed opinion as it is the employee’s own right to
disseminate it.” San Diego v. Roe, 543 U. S. 77, 82 (2004)
(per curiam) (citation omitted). This is not a whit less true
when an employee’s job duties require him to speak about
such things: when, for example, a public auditor speaks on
his discovery of embezzlement of public funds, when a
building inspector makes an obligatory report of an at-
tempt to bribe him, or when a law enforcement officer
expressly balks at a superior's order to violate constitu-
tional rights he is sworn to protect. (The majority, how-
ever, places all these speakers beyond the reach of First
Amendment protection against retaliation.)

Nothing, then, accountable on the individual and public
side of the Pickering balance changes when an employee
speaks “pursuant” to public duties. On the side of the
government employer, however, something is different,
and to this extent, I agree with the majority of the Court.
The majority is rightly concerned that the employee who
speaks out on matters subject to comment in doing his
own work has the greater leverage to create office uproars
and fracture the government’s authority to set policy to be
carried out coherently through the ranks. “Official com-
munications have official consequences, creating a need
for substantive consistency and clarity. Supervisors must
ensure that their employees’ official communications are
accurate, demonstrate sound judgment, and promote the
employer’s mission,” ante, at 11. Up to a point, then, the
majority makes good points: government needs civility in
the workplace, consistency in policy, and honesty and
competence in public service.

But why do the majority’s concerns, which we all share,
require categorical exclusion of First Amendment protec-
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tion against any official retaliation for things said on the
job? Is it not possible to respect the unchallenged individ-
ual and public interests in the speech through a Pickering
balance without drawing the strange line I mentioned
before, supra, at 3—-4? This is, to be sure, a matter of
judgment, but the judgment has to account for the un-
doubted value of speech to those, and by those, whose
specific public job responsibilities bring them face to face
with wrongdoing and incompetence in government, who
refuse to avert their eyes and shut their mouths. And it
has to account for the need actually to disrupt government
if its officials are corrupt or dangerously incompetent. See
n. 4, supra. It is thus no adequate justification for the
suppression of potentially valuable information simply to
recognize that the government has a huge interest in
managing its employees and preventing the occasionally
irresponsible one from turning his job into a bully pulpit.
Even there, the lesson of Pickering (and the object of most
constitutional adjudieation) is still to the point: when
constitutionally significant interests clash, resist the
demand for winner-take-all; try to make adjustments that
serve all of the values at stake.

Two reasons in particular make me think an adjustment
using the basic Pickering balancing scheme is perfectly
feasible here. First, the extent of the government’s legiti-
mate authority over subjects of speech required by a public
job can be recognized in advance by setting in effect a
minimum heft for comments with any claim to outweigh
it. Thus, the risks to the government are great enough for
us to hold from the outset that an employee commenting
on subjects in the course of duties should not prevail on
balance unless he speaks on a matter of unusual impor-
tance and satisfies high standards of responsibility in the
way he does it. The examples I have already given indi-
cate the eligible subject matter, and it is fair to say that
only comment on official dishonesty, deliberately unconsti-
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tutional action, other serious wrongdoing, or threats to
health and safety can weigh out in an employee’s favor. If
promulgation of this standard should fail to discourage
meritless actions premised on 42 U. S. C. §1983 (or Bivens
v. Six Unknown Fed. Narcotics Agents, 403 U. S. 388 (1971))
before they get filed, the standard itself would sift them
out at the summary-judgment stage.5

My second reason for adapting Pickering to the circum-
stances at hand is the experience in Circuits that have
recognized claims like Ceballos’s here. First Amendment
protection less circumscribed than what I would recognize
has been available in the Ninth Circuit for over 17 years,
and neither there nor in other Circuits that accept claims
like this one has there been a debilitating flood of litigation.
There has indeed been some: as represented by Ceballos’s
lawyer at oral argument, each year over the last five years,
approximately 70 cases in the different Courts of Appeals
and approximately 100 in the various District Courts. Tr. of
Oral Arg. 58-59. But even these figures reflect a readiness
to litigate that might well have been cooled by my view
about the importance required before Pickering treatment is
in order.

For that matter, the majority’s position comes with no
guarantee against factbound litigation over whether a
public employee’s statements were made “pursuant to . . .
official duties,” ante, at 9. In fact, the majority invites
such litigation by describing the enquiry as a “practical
one,” ante, at 13, apparently based on the totality of em-
ployment circumstances.® See n. 2, supra. Are prosecu-

5As I also said, a public employer is entitled (and obliged) to impose
high standards of honesty, accuracy, and judgment on employees who
speak in doing their work. These criteria are not, however, likely to
discourage meritless litigation or provide a handle for summary judg-
ment. The employee who has spoken out, for example, is unlikely to
blame himself for prior bad judgment before he sues for retaliation.

8 According to the majority’s logic, the litigation it encourages would
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tors’ discretionary statements about cases addressed to
the press on the courthouse steps made “pursuant to their
official duties”? Are government nuclear scientists’ com-
plaints to their supervisors about a colleague’s improper
handling of radioactive materials made “pursuant’ to
duties?

II

The majority seeks support in two lines of argument
extraneous to Pickering doctrine. The one turns on a
fallacious reading of cases on government speech, the
other on a mistaken assessment of protection available
under whistle-blower statutes.

A

The majority accepts the fallacy propounded by the
county petitioners and the Federal Government as amicus
that any statement made within the scope of public em-
ployment is (or should be treated as) the government’s
own speech, see ante, at 10, and should thus be differenti-
ated as a matter of law from the personal statements the
First Amendment protects, see Broadrick v. Oklahoma,
413 U. S. 601, 610 (1973). The majority invokes the inter-
pretation set out in Rosenberger v. Rector and Visitors of
Univ. of Va., 515 U. S. 819 (1995), of Rust v. Sullivan, 500
U. 8. 173 (1991), which held there was no infringement of
the speech rights of Title X funds recipients and their staffs
when the Government forbade any on-the-job counseling in
favor of abortion as a method of family planning, id., at 192—
200. We have read Rusi to mean that “when the govern-
ment appropriates public funds to promote a particular
policy of its own it is entitled to say what it wishes.” Rosen-
berger, supra, at 833.

The key to understanding the difference between this

have the unfortunate result of “demand[ing] permanent judicial inter-
vention in the conduct of governmental operations,” ante, at 11.
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case and Rust lies in the terms of the respective employ-
ees’ jobs and, in particular, the extent to which those
terms require espousal of a substantive position pre-
scribed by the government in advance. Some public em-
ployees are hired to “promote a particular policy” by
broadcasting a particular message set by the government,
but not everyone working for the government, after all, is
hired to speak from a government manifesto. See Legal
Services Corporation v. Velazquez, 531 U.S. 533, 542
(2001). There is no claim or indication that Ceballos was
hired to perform such a speaking assignment. He was
paid to enforce the law by constitutional action: to exercise
the county government’s prosecutorial power by acting
honestly, competently, and constitutionally. The only
sense in which his position apparently required him to
hew to a substantive message was at the relatively ab-
stract point of favoring respect for law and its evenhanded
enforcement, subjects that are not at the level of contro-
versy in this case and were not in Rust. Unlike the doc-
tors in Rust, Ceballos was not paid to advance one specific
policy among those legitimately available, defined by a
specific message or limited by a particular message for-
bidden. The county government’s interest in his speech
cannot therefore be equated with the terms of a specific,
prescribed, or forbidden substantive position comparable
to the Federal Government’s interest in Rust, and Rust is
no authority for the notion that government may exercise
plenary control over every comment made by a public
employee in doing his job.

It 1s not, of course, that the district attorney lacked
interest of a high order in what Ceballos might say. If his
speech undercut effective, lawful prosecution, there would
have been every reason to rein him in or fire him; a state-
ment that created needless tension among law enforce-
ment agencies would be a fair subject of concern, and the
same would be true of inaccurate statements or false ones
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made in the course of doing his work. But these interests
on the government’s part are entirely distinct from any
claim that Ceballos’s speech was government speech with
a preset or proscribed content as exemplified in Rust. Nor
did the county petitioners here even make such a claim in
their answer to Ceballos’s complaint, see n. 13, infra.
The fallacy of the majority’s reliance on Rosenberger's
understanding of Rust doctrine, moreover, portends a
"bloated notion of controllable government speech going
well beyond the circumstances of this case. Consider the
breadth of the new formulation:

“Restricting speech that owes its existence to a public
employee’s professional responsibilities does not in-
fringe any liberties the employee might have enjoyed
as a private citizen. It simply reflects the exercise of
employer control over what the employer itself has
commissioned or created.” Ante, at 10.

This ostensible domain beyond the pale of the First
Amendment is spacious enough to include even the teach-
ing of a public university professor, and I have to hope
that today's majority does not mean to imperil First
Amendment protection of academic freedom in public
colleges and universities, whose teachers necessarily
speak and write “pursuant to official duties.” See Grutter
v. Bollinger, 539 U. S. 306, 329 (2003) (“We have long recog-
nized that, given the important purpose of public education
and the expansive freedoms of speech and thought associ-
ated with the university environment, universities occupy a
special niche in our constitutional tradition”); Keyishian v.
Board of Regents of Univ. of State of N. Y., 385 U. S. 589,
603 (1967) (“Our Nation is deeply committed to safeguard-
ing academic freedom, which is of transcendent value to all
of us and not merely to the teachers concerned. That free-
dom is therefore a special concern of the First Amendment,
which does not tolerate laws that cast a pall of orthodoxy
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over the classroom. “The vigilant protection of constitutional
freedoms is nowhere more vital than in the community of
American schools’™ (quoting Shelton v. Tucker, 364 U.S.
479, 487 (1960))); Sweezy v. New Hampshire, 354 U. S. 234,
250 (1957) (a governmental enquiry into the contents of a
scholar’s lectures at a state university “unquestionably was
an invasion of [his] liberties in the areas of academic free-
dom and political expression—areas in which government
should be extremely reticent to tread”).

B

The majority’s second argument for its disputed limita-
tion of Pickering doctrine is that the First Amendment has
little or no work to do here owing to an assertedly compre-
hensive complement of state and national statutes protect-
ing government whistle-blowers from vindictive bosses.
See ante, at 13—14. But even if I close my eyes to the tenet
that “‘[t]he applicability of a provision of the Constitution
has never depended on the vagaries of state or federal law,’”
Board of Comm’s, Wabaunsee Cty. v. Umbehr, 518 U.S.
668, 680 (1996), the majority’s counsel to rest easy fails on
its own terms.”

To begin with, speech addressing official wrongdoing
may well fall outside protected whistle-blowing, defined in
the classic sense of exposing an official's fault to a third
party or to the public; the teacher in Givhan, for example,
who raised the issue of unconstitutional hiring bias, would
not have qualified as that sort of whistle-blower, for she

"Even though this Court has recognized that 42 U. S. C. §1983 “does
not authorize a suit for every alleged violation of federal law,” Livadas
v. Bradshaw, 512 U. S. 107, 132 (1994), the rule is that “§1983 remains a
generally and presumptively available remedy for claimed violations of
federal law,” id., at 133. Individual enforcement under §1983 is rendered
unavailable for alleged violations of federal law when the underlying
statutory provision is part of a federal statutory scheme clearly incom-
patible with individual enforcement under §1983. See Rancho Palos
Verdes v. Abrams, 544 U. S. 113, 119-120 (2005).
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was fired after a private conversation with the school
principal. In any event, the combined variants of statu-
tory whistle-blower definitions and protections add up to a
patchwork, not a showing that worries may be remitted to
legislatures for relief. See D. Westman & N. Modesitt,
Whistleblowing: Law of Retaliatory Discharge 67-75, 281—
307 (2d ed. 2004). Some state statutes protect all govern-
ment workers, including the employees of municipalities
and other subdivisions;8 others stop at state employees.?
Some limit protection to employees who tell their bosses
before they speak out;19 others forbid bosses from imposing
any requirement to warn.!l As for the federal Whistle-

blower Protection Act of 1989, 5 U.S.C. §1213 et seq.,
current case law requires an employee complaining of

e

retaliation to show “‘irrefragable proof’” that the person
criticized was not acting in good faith and in compliance
with the law, see Lachance v. White, 174 F. 3d 1378, 1381
(CA Fed. 1999), cert. denied, 528 U. 8. 1153 (2000). And

8Del. Code Ann., Tit. 29, §5115 (2003); Fla. Stat. §112.3187 (2003);
Haw. Rev. Stat. §378-61 (1993); Ky. Rev. Stat. Ann. §61.101 (West
2005); Mass. Gen. Laws Ann., ch. 149, §185 (West 2004); Nev. Rev.
Stat. §281.611 (2003); N. H. Rev. Stat. Ann. §275-E:1 (Supp. 2005);
Ohio Rev. Code Ann. §4113.51 (Lexis 2001); Tenn. Code Ann. §50-1-
304 (2006 Cum. Supp.).

%Ala. Code §36-26A~1 et seq. (2001); Colo. Rev. Stat. §24-50.5-101 et
seq. (2004); lowa Code Ann. §70A.28 et seq. (1999); Kan. Stat. Ann. §75—
2973 (2003 Cum. Supp.); Mo. Rev. Stat. §105.055 (2004 Cum. Supp.);
N. C. Gen. Stat. Ann. §126-84 (Lexis 2003); 2 Okla. Stat., Tit. 74, §840-
2.5 et seq. (West 2005 Supp.); Wash. Rev. Code §42.40.010 (2000); Wyo.
Stat. Ann. §9-11-102 (2003).

0]daho Code §6—-2104(1)(a) (Lexis 2004); Me. Rev. Stat. Ann., Tit. 26,
§833(2) (1988); Mass. Gen. Laws Ann,, ch. 149, §185(c)(1) (West 2004);
N.H. Rev. Stat. Ann. §275-E:20I) (1999); N.J. Stat. Ann. §34:194
(West 2000); N. Y. Civ. Serv. Law Ann. §75-b(2)(b) (West 1999); Wyo.
Stat. Ann. §9-11-103(b) (2003).

HKan. Stat. Ann. §75-2973(d)(2) (Cum. Supp. 2003); Ky. Rev. Stat.
Ann. §61.102(1) (West 2005); Mo. Rev. Stat. §105.055(2) (2004 Cum.
Supp.); 2 Okla. Stat., Tit. 74, §840-2.5(B}(4) (West 2005 Supp.); Ore.
Rev. Stat. §659A.203(1)(c) (2003).
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federal employees have been held to have no protection for
disclosures made to immediate supervisors, see Willis v.
Department of Agriculture, 141 F. 3d 1139, 1143 (CA Fed.
1998); Horton v. Department of Navy, 66 F.3d 279, 282
(CA Fed. 1995), cert. denied, 516 U. S. 1176 (1996), or for
statements of facts publicly known already, see Francisco
v. Office of Personnel Management, 295 F. 3d 1310, 1314
(CA Fed. 2002). Most significantly, federal employees
have been held to be unprotected for statements made in
connection with normal employment duties, Huffman v.
Office of Personnel Management, 263 F. 3d 1341, 1352 (CA
Fed. 2001), the very speech that the majority says will be
covered by “the powerful network of legislative enactments

. available to those who seek to expose wrongdoing,”
ante, at 13-14.12 My point is not to disparage particular
statutes or speak here to the merits of interpretations by
other federal courts, but merely to show the current un-
derstanding of statutory protection: individuals doing the
same sorts of governmental jobs and saying the same sorts
of things addressed to civic concerns will get different
protection depending on the local, state, or federal juris-
dictions that happened to employ them.

III

The Court remands because the Court of Appeals con-
sidered only the disposition memorandum and because
Ceballos charges retaliation for some speech apparently
outside the ambit of utterances “pursuant to official du-
ties.” When the Court of Appeals takes up this case once
again, it should consider some of the following facts that
escape emphasis in the majority opinion owing to its fo-
cus.!® Ceballos says he sought his position out of a per-

28ee n. 4, supra.

18 This case comes to the Court on the motions of petitioners for sum-
mary judgment, and as such, “[tlhe evidence of [Ceballos] is to be
believed, and all justifiable inferences are to be drawn in his favor.”
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sonal commitment to perform civic work. After showing
his superior, petitioner Frank Sunstedt, the disposition
memorandum at issue in this case, Ceballos complied with
Sunstedt’s direction to tone down some accusatory rhetoric
out of concern that the memorandum would be unneces-
sarily incendiary when shown to the Sheriff's Department.
After meeting with members of that department, Ceballos
told his immediate supervisor, petitioner Carol Najera,
that he thought Brady v. Maryland, 373 U.S. 83 (1963),
obliged him to give the defense his internal memorandum
as exculpatory evidence. He says that Najera responded
by ordering him to write a new memorandum containing
nothing but the deputy sheriff's statements, but that he
balked at that. Instead, he proposed to turn over the
existing memorandum with his own conclusions redacted
as work product, and this is what he did. The issue over
revealing his conclusions arose again in preparing for the
suppression hearing. Ceballos maintains that Sunstedt
ordered Najera, representing the prosecution, to give the
trial judge a full picture of the circumstances, but that
Najera told Ceballos he would suffer retaliation if he
testified that the affidavit contained intentional fabrica-
tions. In any event, Ceballos’s testimony generally
stopped short of his own conclusions. After the hearing,
the trial judge denied the motion to suppress, explaining
that he found grounds independent of the challenged
material sufficient to show probable cause for the warrant.

Ceballos says that over the next six months his supervi-
sors retaliated against him!4 not only for his written re-

Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 255 (1986).

4 Sunstedt demoted Ceballos to a trial deputy; his only murder case
was reassigned to a junior colleague with no experience in homicide
matters, and no new murder cases were assigned to him; then-District
Attorney Gil Garcetti, relying in part on Sunstedt’s recommendation,
denied Ceballos a promotion; finally, Sunstedt and Najera transferred
him to the Office’s El Monte Branch, requiring longer commuting.
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ports, see ante, at 3, but also for his spoken statements to
them and his hearing testimony in the pending criminal
case. While an internal grievance filed by Ceballos chal-
lenging these actions was pending, Ceballos spoke at a
meeting of the Mexican-American Bar Association about
misconduct of the Sheriffs Department in the criminal
case, the lack of any policy at the District Attorney’s Office
for handling allegations of police misconduct, and the
retaliatory acts he ascribed to his supervisors. Two days
later, the office dismissed Ceballos’s grievance, a result he
attributes in part to his Bar Association speech.

Ceballos’s action against petitioners under 42 U. S. C.
§1983 claims that the individuals retaliated against him
for exercising his First Amendment rights in submitting
the memorandum, discussing the matter with Najera and
Sunstedt, testifying truthfully at the hearing, and speak-
ing at the bar meeting.’> As I mentioned, the Court of

Before transferring Ceballos, Najera offered him a choice between
transferring and remaining at the Pomona Branch prosecuting misde-
meanors instead of felonies. When Ceballos refused to choose, Najera
transferred him.

15 The county petitioners’ position on these claims is difficult to follow
or, at least, puzzling. In their motion for summary judgment, they
denied that any of their actions was responsive to Ceballos’s eriticism of
the sheriffs affidavit. E.g., App. 159160, 170~172 (maintaining that
Ceballos was transferred to the El Monte Branch because of the de-
creased workload in the Pomona Branch and because he was next in a
rotation to go there to serve as a “filing deputy”); id., at 160, 172-173
{contending that Ceballos’s murder case was reassigned to a junior
colleague to give that attorney murder trial experience before he was
transferred to the Juvenile Division of the District Attorney’s Office);
id., at 161-162, 173174 (arguing that Ceballos was denied a promotion
by Garcetti despite Sunstedt’s stellar review of Ceballos, when Garcetti
was unaware of the matter in People v. Cuskey, the criminal case for
which Ceballos wrote the pertinent disposition memorandum). Their
reply to Ceballos’s opposition to summary judgment, however, shows
that petitioners argued for a Pickering assessment (for want of a
holding that Ceballos was categorically disentitled to any First
Amendment protection) giving great weight in their favor to workplace
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Appeals saw no need to address the protection afforded to
Ceballos’s statements other than the disposition memo-
randum, which it thought was protected under the
Pickering test. Upon remand, it will be open to the Court
of Appeals to consider the application of Pickering to any
retaliation shown for other statements; not all of those
statements would have been made pursuant to official
duties in any obvious sense, and the claim relating to
truthful testimony in court must surely be analyzed inde-
pendently to protect the integrity of the judicial process.

disharmony and distrust caused by Ceballos’s actions. E.g., App. 477~
478.
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JUSTICE BREYER, dissenting.

This case asks whether the First Amendment protects
public employees when they engage in speech that both (1)
involves matters of public concern and (2) takes place in
the ordinary course of performing the duties of a govern-
ment job. I write separately to explain why I cannot fully
accept either the Court’s or JUSTICE SOUTER’s answer to
the question presented.

I
I begin with what I believe is common ground:

(1) Because virtually all human interaction takes place
through speech, the First Amendment cannot offer all
speech the same degree of protection. Rather, judges must
apply different protective presumptions in different con-
texts, scrutinizing government’s speech-related restric-
tions differently depending upon the general category of
activity. Compare, e.g., Burson v. Freeman, 504 U. S. 191
(1992) (plurality opinion), (political speech), with Central
Hudson Gas & Elec. Corp. v. Public Serv. Comm’n of N. Y.,
447 U. S. 557 (1980) (commercial speech), and Rust v.
Sullivan, 500 U. S. 173 (1991) (government speech).

(2) Where the speech of government employees is at
issue, the First Amendment offers protection only where
the offer of protection itself will not unduly interfere with
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legitimate governmental interests, such as the interest in
efficient administration. That is because the government,
like any employer, must have adequate authority to direct
the activities of its employees. That is also because effi-
cient administration of legislatively authorized programs
reflects the constitutional need effectively to implement
the public’s democratically determined will.

(3) Consequently, where a government employee speaks
“as an employee upon matters only of personal interest,”
the First Amendment does not offer protection. Connick v.
Myers, 461 U. S. 138, 147 (1983). Where the employee
speaks “as a citizen ... upon matters of public concern,”
the First Amendment offers protection but only where the
speech survives a screening test. Pickering v. Board of Ed.
of Township High School Dist. 205, Will Cty., 391 U.S.
563, 568 (1968). That test, called, in legal shorthand,
“Pickering balancing,” requires a judge to “balance ... the
interests” of the employee “in commenting upon matters of
public concern and the interest of the State, as an em-
ployer, in promoting the efficiency of the public services it
performs through its employees.” Ibid. See also Connick,
supra, at 142.

(4) Our prior cases do not decide what screening test a
judge should apply in the circumstances before us, namely
when the government employee both speaks upon a mat-
ter of public concern and does so in the course of his ordi-
nary duties as a government employee.

I

The majority answers the question by holding that
“when public employees make statements pursuant to
their official duties, the employees are not speaking as
citizens for First Amendment purposes, and the Constitu-
tion does not insulate their communications from em-
ployer discipline.” Ante, at 9. In a word, the majority
says, “never.” That word, in my view, is too absolute.
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Like the majority, I understand the need to “affor[d]
government employers sufficient discretion to manage
their operations.” Ante, at 11. And I agree that the Con-
stitution does not seek to “displac[e] . .. managerial dis-
cretion by judicial supervision.” Ibid. Nonetheless, there
may well be circumstances with special demand for consti-
tutional protection of the speech at issue, where govern-
mental justifications may be limited, and where adminis-
trable standards seem readily available—to the point
where the majority’s fears of department management by
lawsuit are misplaced. In such an instance, I believe that
courts should apply the Pickering standard, even though
the government employee speaks upon matters of public
concern in the course of his ordinary duties.

This is such a case. The respondent, a government
lawyer, complained of retaliation, in part, on the basis of
speech contained in his disposition memorandum that he
says fell within the scope of his obligations under Brady v.
Maryland, 373 U.S. 83 (1963). The facts present two
special circumstances that together justify First Amend-
ment review.

First, the speech at issue is professional speech—the
speech of a lawyer. Such speech is subject to independent
regulation by canons of the profession. Those canons
provide an obligation to speak in certain instances. And-
where that is so, the government’s own interest in forbid-
ding that speech is diminished. Cf. Legal Services Corpo-
ration v. Velazquez, 531 U. S. 533, 544 (2001) (“Restricting
LSC [Legal Services Corporation] attorneys in advising
their clients and in presenting arguments and analyses to
the courts distorts the legal system by altering the tradi-
tional role of the attorneys”). See also Polk County v.
Dodson, 454 U. S. 312, 321 (1981) (“[A] public defender is
not amenable to administrative direction in the same
sense as other employees of the State”). See generally
Post, Subsidized Speech, 106 Yale L. J. 151, 172 (1996)
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(“[PJrofessionals must always qualify their loyalty and
commitment to the vertical hierarchy of an organization
by their horizontal commitment to general professional
norms and standards”). The objective specificity and
public availability of the profession’s canons also help to
diminish the risk that the courts will improperly interfere
with the government’s necessary authority to manage its
work.

Second, the Constitution itself here imposes speech
obligations upon the government’s professional employee.
A prosecutor has a constitutional obligation to learn of, to
preserve, and to communicate with the defense about
exculpatory and impeachment evidence in the govern-
ment’s possession. Kyles v. Whitley, 514 U.S. 419, 437
(1995); Brady, supra. So, for example, might a prison
doctor have a similar constitutionally related professional
obligation to communicate with superiors about seriously
unsafe or unsanitary conditions in the cellblock. Cf.
Farmer v. Brennan, 511 U. S. 825, 832 (1994). There may
well be other examples.

Where professional and special constitutional obliga-
tions are both present, the need to protect the employee’s
speech is augmented, the need for broad government
authority to control that speech is likely diminished, and
administrable standards are quite likely available. Hence,
1 would find that the Constitution mandates special pro-
tection of employee speech in such circumstances. Thus I
would apply the Pickering balancing test here.

11

While T agree with much of JUSTICE SOUTER’s analysis, I
believe that the constitutional standard he enunciates
fails to give sufficient weight to the serious managerial
and administrative concerns that the majority describes.
The standard would instruct courts to apply Pickering
balancing in all cases, but says that the government
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should prevail unless the employee (1) “speaks on a matter
of unusual importance,” and (2) “satisfies high standards
of responsibility in the way he does it.” Ante, at 8 (dissent-
ing opinion). JUSTICE SOUTER adds that “only comment on
official dishonesty, deliberately unconstitutional action,
other serious wrongdoing, or threats to health and safety
can weigh out in an employee’s favor.” Id., at 9.

There are, however, far too many issues of public con-
cern, even if defined as “matters of unusual importance,”
for the screen to screen out very much. Government ad-
ministration typically involves matters of public concern.
Why else would government be involved? And “public
issues,” indeed, matters of “unusual importance,” are often
daily bread-and-butter concerns for the police, the intelli-
gence agencies, the military, and many whose jobs involve
protecting the public’s health, safety, and the environ-
ment. This aspect of JUSTICE SOUTER’s “adjustment” of
“the basic Pickering balancing scheme” is similar to the
Court’s present insistence that speech be of “legitimate
news interest’, ibid., when the employee speaks only as a
private citizen. See San Diego v. Roe, 543 U. S. 77, 83-84
(2004) (per curiam). It gives no extra weight to the gov-
ernment’s augmented need to direct speech that is an
ordinary part of the employee’s job-related duties.

Moreover, the speech of vast numbers of public employ-
ees deals with wrongdoing, health, safety, and honesty: for
example, police officers, firefighters, environmental pro-
tection agents, building inspectors, hospital workers, bank
regulators, and so on. Indeed, this categorization could
encompass speech by an employee performing almost any
public function, except perhaps setting electricity rates.
Nor do these categories bear any obvious relation to the
constitutional importance of protecting the job-related
speech at issue,.

The underlying problem with this breadth of coverage is
that the standard (despite predictions that the govern-
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ment is likely to prevail in the balance unless the speech
concerns “official dishonesty, deliberately unconstitutional
action, other serious wrongdoing, or threats to health and
safety,” ante, at 9), does not avoid the judicial need to
undertake the balance in the first place. And this form of
judicial activity—the ability of a dissatisfied employee to
file a complaint, engage in discovery, and insist that the
court undertake a balancing of interests—itself may inter-
fere unreasonably with both the managerial function (the
ability of the employer to control the way in which an
employee performs his basic job) and with the use of other
grievance-resolution mechanisms, such as arbitration,
civil service review boards, and whistle-blower remedies,
for which employees and employers may have bargained
or which legislatures may have enacted.

At the same time, the list of categories substantially
overlaps areas where the law already provides nonconsti-
tutional protection through whistle-blower statutes and
the like. See ante, at 13 (majority opinion); ante, at 13-15
(SOUTER, J., dissenting). That overlap diminishes the
need for a constitutional forum and also means that
adoption of the test would authorize federal Constitution-
based legal actions that threaten to upset the legislatively
struck (or administratively struck) balance that those
statutes (or administrative procedures) embody.

v

I conclude that the First Amendment sometimes does
authorize judicial actions based upon a government em-
ployee’s speech that both (1) involves a matter of public
concern and also (2) takes place in the course of ordinary
job-related duties. But it does so only in the presence of
augmented need for constitutional protection and dimin-
ished risk of undue judicial interference with governmen-
tal management of the public’s affairs. In my view, these
conditions are met in this case and Pickering balancing is
consequently appropriate.

With respect, I dissent.
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March 7, 2006

The Honorable Donald H. Rumsfeld
Secretary of Defense

U.S, Department of Defense
Washington, DC 20301

Dear Seerctary Rumsfeld

On February 14, 2006, U.S. Army Spe. Samue] Provance testified that his attempts to
provide pertinent information to investigators regarding abuses at Abu Ghraib prison in Iraq
were rebuffed, that he was threatened with punishment for reporting abuses, and that he was
retaliated against for providing unclassified information to the press. The Subcommittee is
condueting an investigation into Spe. Provance’s allegations, and we seek your assistance in
obtaining documents refevant to our inquiry.

In a separate letter sent today, we asked you and CIA Director Porter Goss for materials
regarding Spc. Provance’s substantive allegations, This letter requests materials regarding
actions taken against Spe. Provance in the course of his attempts 1o report these allegations of
abuse. We request that you provide all communications, e-mails, reports, transcripts, papers,
notes, records, orders, directives, policies, drafts, and other materials, whether in written,
graphie, visual, audio, or audio-visual formats, relating to:

(1) Sgt Provance’s contact with any member of the media;

(2)  theorder issucd to Sgt. Provance on May 14, 2004, by Cpt. Scott B. Hedberg prohibiting
Sgt. Provance from discussing the alleged and actual abuses that took place at Abu
Ghraib;

(3)  the Developmental Counseling Form issued to Sgt. Provance on May 21, 2004, by Lt.
Col. James E. Norwood, suspending Sgt. Provance’s security clearance and directing him
not to discuss the alleged and actual abuses that took place at Abu Ghraib;

(4)  whether the procedures under DOD Regulation 5200.2-R were followed in Spe.
Provance’s case;

B OWENS, NEW YORK

Congress of the United States S
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The Honorable Donald H. Rumsfeld
March 7, 2006
Page 2

(5} any written directives or orders dirceting anyone other than Sgi. Provance not to discuss
the alleged and actual ahuses that took place at Abu Ghraib; and

(7}  the Record of Proceedings Under Article 15 of the Uniform Code of Military Justice
issucd on July 29, 2005, demoting Sgt. Provance to the rank of Specialist.

This request covers all materials in your possession or control, including from all
clements and offices of your department. We request that you provide these matcerials to the
Subeommittee by April 21, 2006. Classified information should be provided by the same date
under separate cover. If you have any questions about this request, please contact Vincent Chuse
at (202) 225-2548 or David Rapallo at (202) 225-5420. Thank you for your assistance in this
matter.

Sincerely,

jA,.r, He, 1. Waphran

tistopher 8hays Henry A, Waxman
Chairman Ranking Minority Member
Subcomimitiee on National Seeurity, Commitice on Government Reform
Emerping Threats, and International
Relation

Ce. The Honorable Peter Hoekstra
The Honorable Jane Harman
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March 7, 2006
The Honorable Donald H. Rumsfeld
Secretary of Defense
U.S. Department of Defense
Washington, DC 20301

‘The Honorable Porter J, Goss
Director

Central Intelligence Agency
Washington, DC 20505

Dear Secretary Rumsfeld and Direotor Goss:

On February 14, 2006, U.S. Army Spe. Samuel Provance testified that his attempts to
provide pertinent information to investigators regarding abuses at Abu Ghraib prison in lrag
were rebuffed, that he was threatened with punishment for reporting abuses, and that he was
retaliated against for providing unclassified information to the press. The Subcommittee is
condueting an investigation into Spe. Provance’s allegations, and we seek your assistance in
obtaining documents relevant to our inguiry.

First, Spe. Provance provided written testimony to the Subcommittee that was redacted in
part. During questioning, Spe. Provance reporied that these redactions were done by Defense
Department officials. We request that you provide an unredacted copy of his testimony for the
Subcommittee’s review, We also request that the Department indicate where there are privacy,
Jaw enforcernent, or other concerns relating to the information so that we may properly safeguard
the information.

Second, Spe. Provance alleged that children of detainees were used to “break” them and
force them to cooperate with interrogators. We request that you provide all communications, e-
mails, reports, transcripts, papers, notes, records, orders, directives, policies, drafts, and other
materials, whether in written, graphic, visual, audio, or audio-visual formats, relating to the
interrogation, treatment, or detention at Abu Ghraib of Iragi General Hamid Zabar, as well as his
son and any other of his relatives.
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The Honorable Donald H. Rumsfeld
The Honorable Porter J. Goss
March 7, 2006

Page 2

Third, we request the same materials relating to any other cases in which family members
of detainees or others held at Abu Ghraib were involved in any way with the interrogation,
treatment, or detention of individusls at Abu Ghraib,

Fourth, we request all drafts of the Report of the AR 15-6 Investigation of the Abu
Ghraib Detention Facility and 205™ Military Intelligence Brigade conducted by Maj. Gen.
George R. Fay and Lt. Gen. Anthony R. Jones, including preliminary drafts and drafts submitted
for review by Lt. Gen. Ricardo Sanchez prior to finalization. We also request copies of all DA
Form 1574s (reports of investigating officers and boards of officers), DA Form 2823s (swomn
statement forms}, DA Form 3881s (rights warning forms), appointment orders and authoritics,
requests and orders to broaden or narrow the scope of the investigation, and any investigative
chronologies created during the course of investigation.

Finally, to the extent not already requested above, we request all communications, e
mails, reports, transcripts, papers, notes, records, orders, directives, policies, drafts, and othet
tnaterials, whether in written, graphie, visual, audio, or audio-visual formats, rclating to
information provided by Spe. Provance about alleged or actual abuses at Abu Ghraib prison,
including but not limited to information provided during the interview of $pe. Provance by MG
Fay on May 1, 2004,

This request covers all materials in your possession or control, including from all
clements and offices of your rospective departments. We request that you provide these
matcrials fo the Subcommittee by April 21, 2006, Classified information should be provided by
the same date under separate cover. I you have any questions about this request, please contact
Vincent Chase at {202) 225-2548 or David Rapallo at (202) 225-5420. Thank you for your
assistance in this matter.

Sincerely,

hristopher Sh Henry A. Waxman

Chairman Ranking Minority Member
Subcommittee on National Security, Committee on Government Reform
Emerging Threats, and International
Relations

Ce:r The Honorable Peter Hockstra
The Honorable Jane Harman
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Whistleblower Statement before Government Reform Hearing on the Ceballos
decision by Congressman Todd Platts (6/29/06)

Mr. Chairman, thank you for convening this hearing to better understand the
Ceballos decision and its implications for whistleblowers. Allow me to also thank you
for your longstanding assistance and partnership with me to shore up and expand
whistleblower protections for federal employees who courageously expose waste, fraud,
abuse, or threats to the safety of our fellow citizens.

Last year, on September 29, we passed out of this Committee bi-partisan
legislation I introduced, H.R. 1317, “The Federal Employee Protection of Disclosures
Act,” to reinforce and extend protections for federal employees who blow the whistle on
improper actions that undermine our government. Companion legislation in the Senate,
S. 494, was approved unanimously by the Senate Committee on Homeland Security and
Governmental Affairs on May 25, 2005. Last Thursday, June 22, Senators Akaka and
Collins successfully incorporated S. 494 into the Senate’s defense authorization bill.

In the Ceballos decision, the Supreme Court held that public employees blowing
the whistle in their official duties are not protected by the First Amendment. Instead, the
speech in their official capacity is protected by whistleblower rights provided by law. In
opting not to create a right under the First Amendment for whistleblowers, Ceballos
emphasizes the importance of the strength of existing protections provided by statute.

The Ceballos decision is Congress’ wake-up call to strengthen whistleblower
protections under federal law. Ceballos means that statutory protections are a
whistleblower’s one and only shot at due process and protection from retaliation. The
decision does not necessarily weaken federal whistleblower protections, but it certainly
demonstrates the importance of reinforcing current protections. In effect, Ceballos tells
us that statutory protections are a whistleblower’s last and sometimes only recourse to
seek protection from retribution. Congress, therefore, has a responsibility to ensure that
federal whistleblower protections are clear, strong, and without loopholes.

1 am hopeful that this hearing will attract more attention to the importance of
improving protections for whistleblowers. It is my sincere hope also that this hearing
will help us to move quickly to floor consideration of H.R. 1317. The Ceballos decision
has sent us a clear message to strengthen whistleblower protections, and I sincerely hope
that we listen, and more importantly, that the House acts on H.R. 1317. 1yield back the
balance of my time.
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Statement
Congresswoman Wm. Lacy Clay
Government Reform Committee
Hearing entitled: “What Price Free Speech?:
Whistleblowers and the Ceballos Decision.”
June 29, 2006

Thank you, Chairman Davis and Ranking Member
Waxman, for holding this hearing today. I would like
to thank all witnesses for attending.

The purpose of this hearing today is to discuss one of
the most fundamental rights we have as citizens of
this nation.

The First Amendment of the Bill of Rights to the
U.S. Constitution guarantees four freedoms: freedom
of religion, speech, press and assembly, for all our
citizens. Since the Bill of Rights was ratified those

freedoms have been discussed, debated, fought and
died for.

The First Amendment serves as a protection for the
most basic tenant of our Democracy; free speech.

The question today is whether the recent Supreme
Court decision in Garcetti v. Ceballos removed First
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Amendment rights from Richard Ceballos and as a
result perhaps 23 million other federal employees.

Chairman Davis said recently regarding this hearing
that “To ensure the effective and efficient operation
of the United States Government, federal employees
must feel free to bring examples of waste, fraud and
abuse to the attention of their superiors.” I agree with
Chairman Davis.

I believe the 5-4 decision ruling against Ceballos
seriously puts in jeopardy the ability for federal
employees to speak up and be heard when they
observe examples of waste, fraud and abuse in the
federal government.

The effect of this decision on our government could
be catastrophic and paralyzing. If you have 23
million federal employees precluded from speaking
out about potential abuses, you cease to have a
government that is accountable to its citizens and that
1s transparent.

Whistleblowers play a vital role in our society, from
calling attention to fraud and misconduct in our
government, to serving as vital public messengers to
alert citizens of concerns in connection with the
behavior and directives of private corporations.
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In this case Mr. Ceballos, observed what he thought
was an abuse and sought to remedy the situation
working through the proper chain of command. For
his trouble according to the documentation presented,
he was demoted, transferred and prevented from
receiving a promotion. Mr. Ceballos followed the
procedures of his office and seems to have been
punished for it. All citizens regardless of job status
and station in life should have full and total access to
the Constitution and to the protections and freedoms
it provides.

I know we have Federal Whistleblower Protection
Laws on the books, the Senate recently passed
legislation to bolster the existing law and this
committee has two pending pieces of legislation, HR
1317, the Federal Employee Protection of Disclosure
Act and HR 5112 that goes even further in the
protection of Whistleblowers.

However, even with this legislation and supportive
state legislation there is still a gap that exists. The
First Amendment is the very foundation of these
protections and must be allowed to apply fairly to all
citizens.
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Thank you Mr. Chairman. I look forward to hearing
from the witnesses today on how we can protect and
preserve the most fundamental right we have in this
country for all our citizens in every situation, the
freedom of speech.

I yield back.
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Committee on Government Reform
Oversight Hearing

“What Price Free Speech?: Whistleblowers and the Ceballos Decision”

Thursday, June 29, 2006
10:00 am
2154 Rayburn House Office Building

Statement of Congresswoman Carolyn B. Maloney

Mr. Chairman, Ranking Member Waxman,
I would like to thank you for holding

this important hearing on the rights

of whistleblowers.

I think one thing we can all agree on
is that the current system is broken and
whistleblowers are simply not being protected.

The recent Supreme Court decision of
Garcetti v. Ceballos

raises even more questions

about who we are going to protect —
the whistleblower or the wrong doer?
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I anticipate that we will hear a lot

of commentary today arguing

the reaction to this decision

has been overblown and that this case

did not strip employees of whistleblower rights.

While the impact of the decision

may be arguable,

the message to potential whistleblowers

is loud and clear — “speak at your own risk”.

Too often our system retaliates
against whistleblowers rather than
thanking them for standing up for what is right.

This committee has heard from many of them,
including Sibel Edmonds,

the former FBI Translator who was fired

for raising concerns about the way

the FBI was translating important

information about our security.
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Her reward for blowing the whistle included
having her security clearance stripped,

being fired from her job and

being forced to endure a years-long court battle
that has prevented her from

any sort of normal life.

Things are so bad with her case

that when she testified before this committee
she literally could not tell us anything about her
life — where she was born or which languages
she speaks. Sadly, she is not alone.

We have moved forward with legislation
such as H.R. 1317,

the Federal Employee Protection

of Disclosure Act,

that would protect federal government
whistleblowers, but similar legislation

failed last Congress and by all account

there is strong opposition by

the Bush Administration

to comprehensive whistleblower protections.
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I have teamed up with Congressman Ed Markey
of Massachusetts to introduce H.R. 4925,
the Paul Revere Freedom to Warn Act.

This legislation would provide

the same whistleblower protections that
Congress provided to those reporting accounting
fraud in the Sarbanes-Oxley Act

to all federal employees, contractors,
subcontractors or corporate employees.

Passage of either of these bills

will send the message to whistleblowers

that we care and that they will be protected
when they raise serious issues of wrongdoing.

Not only is this the right thing to do,
we will be a better and safer nation for it.

Again, I thank the chairman for holding
this hearing and I look forward
to testimony of our witnesses.
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Tuly 7, 2006

Statement for the Record June 29, 2006 House Government Reform Committee Oversight
Hearing “What Price Free Speech?: Whistleblowers and the Ceballos Decision”

Mr. Chairman, I appreciate this hearing on this important topic. In 1989, Congress, through the
Federal Whistleblower Protection Act (WPA) created the U.S. Office of Special Counsel (OSC)
as an independent agency with the primary purpose of protecting federal employees from
prohibited personnel practices (PPP’s), particularly whistleblower reprisal. This is detailed in the
appendix of 5 USC 1201 and is also stated at 5 USC 1212(a)(1).

At present, I understand OSC receives about 2000 PPP complaints a year and that it has received
about 25,000 PPP complaints since 1989.

0SC's statutory obligations to these concerned employees include:

1) investigating the PPP complaint to extent necessary to determine whether there are reasonable
grounds to believe a PPP occurred (5 USC 1214(a)(1)(A)),

2) making such a determination (1214(b)(2)(A)), and

3) if a positive determination is made, reporting it, in every instance, to the involved agency.

The law allows OSC two methods of making its required report - either directly to the head of

the involved agency, in which case the agency head must certify a response addressing what the
agency will do to correct the PPP and by when (see 5 USC 1214(e)) - or, in the alternative, or if
dissatisfied with the initial agency response, to both the Merit System Protection Board (MSPB)
and the agency, as part of establishing jurisdiction for seeking corrective action on behalf of the
affected employee, if the agency does not promptly correct the PPP (see 5 USC 1214(b)(2)(B)).

Additionally, when OSC terminates a PPP investigation, it is required to include a “termination
statement” in its investigation termination notice as described in the “amendment” section of 5
USC 1214, that allows the employee to talk to an appropriate OSC official about its
investigation, its findings, and how the law was applied by OSC.

I understand, based on OSC’s public record, maintained per 5 USC 1219(a)(3), that OSC has yet
to make an 1214(e) report, as a result of any of the approximately 25,000 PPP investigations it
has conducted since 1989. I also understand that OSC recently admitted it has failed to include
the required “termination statement” in approximately 18,000 PPP investigation termination
letters since 1994.

I recommend that this Committee should conduct oversight of OSC’s compliance with law and
record in protecting federal employees from PPP’s, particularly whistleblower reprisal necessary
for members of Congress to be able to assure federal employees that if they take risks to comply
with the merit principles of the federal civil service, including “blowing the whistle” in good
faith, that OSC will comply with its statutory obligations to protect them .
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I respectfully suggest such oversight is even more warranted, given the bills pending to reform
the WPA, suchas H.R. 1317,

For instance, Inote H.R. 1317 does not mention OSC’s crucial responsibility to protect federal
employees from PPP’s nor make clear that it, not the federal employee, is supposed to bear the
burden of obtaining redress for agency PPP’s, particularly whistleblower reprisal. Instead, H.R.
1317 seems to presume federal employees who experience PPP’s should be expected to fend for
themselves in litigation at MSPB or the Federal Courts, instead of being protected, at the
government’s expense, by OSC. I think H.R. 1317 is defective in not establishing that when a
federal employee who alleges a PPP obtains redress on his own, because OSC failed to protect
him, that it is still an unacceptable result and consideration should be given to providing
additional compensation to such an individual, to compensate him for the sacrifice and loss
caused by OSC’s failure.

Additionally, neither does H.R. 1317 address the inconsistency between the law at 5 USC
1214(b)(1), 1221(c), and the regulations of the U.S. Merit Systems Protection Board at 5 CFR
1209.107 for granting “stays” in whistleblower cases. If OSC seeks a stay on behalf of a federal
whistleblower at MSPB, the evidentiary standard, established by law, is “reasonable grounds to
believe.” But if OSC fails to protect a good-faith whistleblower and he has to fend for himself,
MSPB has established in its regulations, per the discretion allowed it in 1221(c), the much higher
evidentiary burden of “substantial likelihood” to grant a stay. I understand MSPB’s record of
granting individual whistleblower stay requests since 1990 is about 3%, which is not what
Congress intended. Congress intended the good-faith whistleblower to be protected from ail
possible harm, sooner rather than later, in recognition of how damaging and harmful the process
can be, even when the good-faith whistleblower eventually “prevails,” through independent
action, after OSC failed to protect him.

I'have provided some “questions for the record” for some of our witnesses about my concerns
about OSC’s compliance with the law and its record in protecting federal employees from PPP’s
as well as inadequacies in the current scope of H.R. 1317 in ensuring OSC does it duty to protect
as the primary protector of federal employees from PPP’s.
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‘Questions Read Into the Record for June 29, 2006 House Government Reform Committee
Oversight Hearing “What Price Free Speech?: Whistleblowers and the Ceballos Decision”

For Witnesses:

1) Stephen Kohn, National Whistleblower Cener

2) William Bransford, Senior Executive Association
3) Barbara Atkin, NTEU

4) Joe Goldberg, AFGE

1) Do you agree or disagree that OSC’s essential statutory obligations to protect federal
employees from PPP’s particularly whistleblower reprisal include the following:

A) investigating the PPP complaint to extent necessary to determine whether there are
reasonable grounds to believe a PPP occurred (5 USC 1214(a)(1)(A)),

B) making such a determination (1214(b)(2)(A)),

C) if a positive determination is made, reporting it, in every instance, to the involved
agency, either per 1214(e) or, as an alternative in its discretion, per 1214(b)(2)(B), and
D) explicitly reporting its statutory required determination to the complainant, per
1214(2)(1)(D) or 1214(a)(2)(A).

2) In your opinion, is OSC complying with its essential statutory obligations to protect federal
employees from PPP’s? If not, how not?

3) Do you agree or disagree that OSC has not included the required “termination statement” in its
PPP investigation termination letters since 1994?

4) In your experience, does OSC act in the interests of those who seek its protection, as the law
directs? If not, how not?

5) Do you think Congress is conducting adequate oversight of OSC’s compliance with law and
record in protecting federal employees from PPP’s?

6) Do you think there is currently an objective basis for any member of Congress or the
Administration to assure federal employees that if they uphold the merit principles of the federal
civil service, including “blowing whistles” in good faith when necessary, that OSC will comply
with its statutory obligations to protect them from prohibited personnel practices (PPP’s),
particularly whistleblower reprisal?

7) Do you think 8. 494 and/or H.R. 1317 adequately reflect the intention that OSC is charged to
protect federal employees from PPP’s with their obtaining redress on their own indicating an
unacceptable performance by OSC? How do you think the bills should be changed to reflect
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0SC’s responsibility to be the primary protector of federal employees from PPP’s, with their
seeking redress on their own an undesirable alternative?

8) Do you have any other comments about OSC role and performance in protecting federal
employees from PPP’s and Congressional oversight of it?
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