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(1)

LETHAL LOOPHOLES; DEFICIENCIES IN
STATE AND FEDERAL GUN PURCHASE LAWS

THURSDAY, MAY 10, 2007

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON DOMESTIC POLICY,

COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 2 p.m. in room
2154, Rayburn House Office Building, Hon. Dennis Kucinich (chair-
man of the subcommittee) presiding.

Present: Representatives Kucinich, Davis of Virginia, Burton,
Issa, and Bilbray.

Staff present: Jaron R. Bourke, staff director; Charles Honig,
counsel; Jean Gosa, clerk; Nidia Salazar, staff assistant; Auke
Mahar-Piersma, legislative director; Natalie Laber, press secretary,
Office of Congressman Dennis J. Kucinich; Erin Holloway, legisla-
tive assistant, Office of Congressman Dennis J. Kucinich; Leneal
Scott, information systems manager; Jacy Dardine, full committee
intern; Ann Marie Turner, minority counsel; Allison Blandford, mi-
nority professional staff member; and Benjamin Chance, minority
clerk.

Mr. KUCINICH. The subcommittee will come to order.
This is a hearing of the Domestic Policy Subcommittee of the

Oversight and Government Reform Committee. Today’s hearing
will cover Lethal Loopholes: Deficiencies in State and Federal Gun
Purchase Laws.

We have three panels today. I will be introducing the first panel
in a moment.

Without objection, the Chair and ranking minority member will
have 5 minutes to make opening statements, followed by opening
statements not to exceed 3 minutes by any other Member who
seeks recognition. Without objection, Members and witnesses may
have 5 legislative days to submit a written statement or extraneous
materials for the record.

Good afternoon and welcome. The Domestic Policy Subcommittee
of the Oversight and Government Reform Committee has come to
order. I want to recognize the significant contributions of the rank-
ing member of the full committee. This hearing is bipartisan in its
conception and in its development. I want to thank the gentleman
for his cooperation.

Today in America, people who shouldn’t get guns get guns. It is
that simple, everybody knows that. How they get guns and how to
prevent them from getting guns, that is not so simple. That is why
we are here today. This hearing will focus on lethal loopholes and
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deficiencies in laws designed to prevent high risk individuals from
buying firearms. There are other important reasons why America
has such a high rate of gun violence, gang activity, inadequate pro-
vision of health services and cultural attitudes toward violence.

But those issues are for another day. There are many Federal
and State laws that have been on the books, some for decades,
aimed at preventing certain categories of people from purchasing
guns. The problem is that they do not function properly or are not
properly enforced.

In 1968, when Congress passed the Gun Control Act, it made a
judgment that certain categories of individuals termed ‘‘prohibited
persons’’ should not be allowed to purchase or possess handguns or
long guns because of the high risk that they would later use these
firearms to commit crimes. Prohibited persons include convicted
felons, illegal aliens and individuals with serious mental health
issues. The problem was that it was difficult to determine which
individuals fell into these categories when they walked into a gun
dealer to buy a gun.

In 1993, Congress passed the Brady Act with the goal of in-
stantly checking a prospective handgun purchaser against a na-
tionwide data base that would contain all information necessary to
determine if the purchase was a prohibited person. To the extent
the data is in the system, the background check works fairly well.
Between 1994 and the end of 2005, Federal and State law enforce-
ment performed about 70 million background checks and identified
1,360,000 purchasers in the prohibited categories, a rejection rate
of 1.9 percent and over 90 percent of prospective purchasers got an
instant response.

But this is only part of the story, because that system is only as
smart as the information we put into it. And a lot of those people
the system lets through we all know should not be allowed to own
guns, people like the disturbed young man who took the lives of 33
innocent people last month at Virginia Tech.

We will hear testimony from the Government that the informa-
tion in the data base, actually three data bases, collectively called
NICS, is woefully incomplete. For some prohibited persons cat-
egories, there is much less than half of the data that should be
there. And about half of the States don’t provide the FBI with any
mental health data.

Much of the information about prohibited persons originates in
the States and localities and they often fail to collect this informa-
tion. If they do collect it, they don’t send it in a usable form to the
Federal Government. Why? Well, after all, that only hurts the
States, which rely on the data where illegal gun purchases and gun
violence occur.

Part of it is that the current law does not obligate the States to
report this vital information and it is difficult and expensive to do
so. Some States have other policies that get in the way.

The result is that 40 years later, 40 years after the passage of
the Gun Control Act, individuals who are prone to use guns ille-
gally are still getting guns legally. There is legislation currently
being considered by the House Judiciary Committee, H.R. 297, the
NICS Improvement Act of 2007, which is designed to remedy the
States’ reporting failures through a combination of direct funding
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for improving States’ reporting systems, fiscal incentives for States’
compliance and penalties for non-compliance. We will hear testi-
mony that passage of this law would help reduce illegal firearm
purchases, but that the law alone won’t be enough.

Even if this reporting improves, there remains the gun show
loophole. The Brady Act’s instant background check only applies to
Federal-licensed firearm dealers and not to private sales, including
sales by unlicensed dealers at gun shows. These private sales are
largely unregulated and many guns involved in firearm violence
have been traced to gun show sales. Instant background checks are
not the only avenue to enforce gun control and the Brady Act.

Federal Government enforcement is primarily the responsibility
of the Bureau of Alcohol, Firearms, Tobacco and Explosives, the
ATF. The ATF can investigate, inspect and monitor sales of li-
censed and unlicensed firearm dealers, revoke licenses or refer for
prosecution dealers and purchasers who break the law and work
with State and local law enforcement to prevent illegal sales.

But there is reason to believe, including Government studies,
that the ATF does not do its enforcement job well. This hearing
will investigate where lax enforcement is a product of the AFT’s
lack of resources and authority and where the Bureau simply does
not use its authority well. We will also hear how Federal law
makes it difficult, if not impossible for State and local law enforce-
ment to get data necessary to trace guns used in crimes back to
the gun dealers that illegally sold them.

In spite of these limitations, we will learn the unbelievable story
of the efforts of New York City to fill the Federal enforcement void
by suing out of State gun dealers who are the source of guns in-
volving crimes afflicting New York City. In setting the suit, the fed-
erally licensed gun dealers located in Pennsylvania, South Carolina
and as far away as Georgia agreed to a 3-year inspection and mon-
itoring regime administered by New York City. I guess necessity
really is the mother of invention. It fell upon a city to enforce Fed-
eral law because the ATF is AWOL. Kudos to New York City,
which has sent its top official in this area to be a witness today.

Our third panel will focus on the States. We will hear testimony
on how some States do a better job than others. First, we will learn
about how some States have enacted laws and developed internal
systems designed to improve their data collection and reporting.
Second, many States have moved into the vacuum of Federal regu-
lation and have passed laws regulating non-federally licensed deal-
ers and effectively closed the gun show loophole.

Finally, we are going to hear about States that have passed pur-
chase prohibitions beyond those required by Federal law, aimed at
categories of individuals who have shown propensity for violence,
including juvenile offenders and certain misdemeanor and domestic
violence offenders. We will also hear from an advocate for mental
health patients who cautions that proposals to broaden the prohib-
ited categories for people undergoing mental health treatment
should be grounded not on prejudice, but on sound science, and
that these individuals actually pose a risk of violence.

Moreover, we will hear concerns that these laws will not be craft-
ed to serve as a disincentive to people seeking mental health treat-
ment. It is possible that the States’ approaches can reveal some
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best set of practices that would be adopted by other States or per-
colate up and become the Federal standard.

But as with Federal purchase restrictions, enforcement of State
restrictions depends on other States reporting crucial information.
We will hear about the lack of uniformity and problems of coordi-
nation across the States. In Ohio law, for example, prohibiting a
certain category of high risk individuals from buying handguns will
not stop individuals who commit disqualifying offenses in other
States if those States do not share their information.

Finally, we can expect more from the States in the way of report-
ing, respect their sovereignty and learn from them. However, be-
cause the market for guns is national and State borders are porous
for both guns and people, in the end this is a national problem. It
is my hope that this hearing can show the way for the Federal and
State governments, through the implementation of new policy or
the passage of new laws, to close these loopholes and ultimately to
reduce firearm violence.

At this time, the Chair is pleased to recognize Mr. Davis.
[The prepared statement of Hon. Dennis J. Kucinich follows:]
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Mr. DAVIS OF VIRGINIA. Thank you. I want to thank you, Chair-
man Kucinich, for holding this hearing on an issue of critical im-
portance to the citizens of every State in this Nation. The most le-
thal episode of gun violence by an individual in our history, the
shooting last month at Virginia Tech, prompted many to take a
critical look at Federal and State prohibitions against gun owner-
ship. As a result, Virginia Governor Tim Kaine closed a loophole
in the way the Commonwealth processes information on those
found to pose a danger to the community.

Before, only persons actually admitted to a hospital or residential
treatment facility were deemed dangerous enough to be subject to
the gun ownership ban. By Executive order, the Governor elimi-
nated the inapt distinction in this context between inpatient and
outpatient care to require prompt listing of all individuals under-
going involuntary mental health treatment in any setting. In
issuing his order, the Governor correctly observed, ‘‘The key factor
should be the danger finding, and not whether the judicially man-
dated treatment is performed in an institution or on an out-patient
basis.’’ That is what we are here today to discuss, how best to keep
guns out of the hands of dangerous individuals.

The Gun Control Act of 1968 listed those who were prohibited
from purchasing or possessing a firearm. The Brady Handgun Vio-
lence Prevention Act of 1993 requires that all federally licensed
firearms dealers obtain a background check on potential pur-
chasers through the National Instant Check System [NICS]. The
NICS contains information from State and Federal agencies about
individuals who should not be permitted to purchase a gun. In an
ideal world, every time an individual prohibited under law at-
tempts to buy a gun, a quick background check would prevent the
purchase.

Unfortunately, we don’t live in an ideal world. In truth, not every
State compiles and maintains an accurate list of those who should
not have a gun. If the State’s lists are incomplete the NCIS data
are also incomplete. And not all guns are sold by licensed dealers.
Those gaps make it possible for dangerous people to obtain lethal
weapons.

We hear a variety of reasons for reporting lapses and delays,
from inadequate technology systems to privacy issues to costs. But
we all know from sad experience, even minor oversights or loop-
holes can have major and tragic consequences. Some States are
moving to expand and strengthen the exclusion criteria for gun
purchases. We will discuss some of those proposed standards today,
including juvenile offenses, serious misdemeanor convictions, impo-
sition of restraining orders protecting other than spouses or chil-
dren and a more expansive list of mental illness diagnoses.

We will hear from academics and others who have studied evi-
dence of a predictive connection between these and other factors
and subsequent violence. There is no denying this is a complicated
issue. Are we willing to include in the mental illness prohibition in-
dividuals who voluntarily commit themselves to a mental health in-
stitution? Do we tell someone who struggled with mental illness in
his or her 20’s, received needed treatment and has gone on to live
a productive life that he or she cannot buy a gun 20 years later?
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10

Will including a broader range of mental health indicators dis-
courage people from seeking treatment? Does the current list of
prohibited acts, conditions and findings capture advances in psy-
chiatric understanding and all known predilections to violence?

The process of crafting additional prohibitions and applying them
to all gun sales is not easy and no one has a perfect solution. Hope-
fully, today’s hearing will help us better understand the questions
and get closer to workable answers. I would just add that this vio-
lence claimed four victims plus the shooter, all from northern Vir-
ginia, in my home county. This has affected the whole community,
and I appreciate your looking into this. I appreciate our witnesses
being here today.

[The prepared statement of Hon. Danny K. Davis follows:]
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Mr. KUCINICH. I thank the gentleman from Virginia.
The gentleman from Indiana, Mr. Burton.
Mr. BURTON. Thank you, Mr. Chairman.
We all want to keep guns out of the hands of people who would

commit crimes of violence. There is no question about that. But we
have to be very careful when we start messing around with the sec-
ond amendment. And I know we are not going to be covering the
second amendment today, but I think it is important that we talk
about it anyhow.

In 1977, here in Washington, DC, they put into law a permanent
ban on all handguns and all guns in a person’s house. Since 1977,
the crime rate and the murder rate in this city has gone up triple,
over triple, because the criminals know they can come into your
house and you can’t protect yourself.

I had a young lady that was my secretary, she lived on the sec-
ond floor of an apartment building about five blocks from the Cap-
itol. A guy shinnied up the drain pipe and came in through a win-
dow she had open in the summer time and stabbed her four or five
times. She finally got down the stairs, opened a door and she hit
him with a pan. That is the only thing she could—she couldn’t even
have mace in her house. So we have to be very careful about taking
away the rights of homeowners and individuals that would allow
them to protect themselves from these violent criminals.

When I got off the plane, when I first got elected to Congress in
1983, the cab driver was driving me down to the Capitol. I said,
tell me about Washington. He said, oh, it is a great city, but the
crime rate is terrible. I said, well, I have a permit to carry a gun
back in Indiana, maybe I should do it here. He said, oh, you can’t
get a gun permit. I said, what are you talking about? He said, they
don’t allow any guns here. The only people who get guns are the
police and the crooks. And he reached under his seat and pulled
a .38 out and held it up and said, but if you want one, I can get
you one in about 15 minutes.

So that shows you that the criminals have access to these weap-
ons, and they can kill people as well as the people who have these
mental problems. I am for keeping guns out of the hands of people
who are going to be a problem. But we have to be very, very careful
how we do that.

I would like to point out one thing on Virginia Tech. That was
a horrible, horrible crime. And we all want to make sure those
tragedies don’t happen. And we want to make sure that people who
have mental problems or have a case history of violence don’t get
guns. And it is a very tough thing to do.

But I would like to add just one thing to that. If one of those stu-
dents or one of the people at Virginia Tech had the right to carry
a weapon, do you think they might have saved some of those peo-
ple’s lives, because they could have retaliated against this guy? As
it was, nobody had a way to stop him. They shut doors and he shot
through the doors.
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So I would just like to say that obviously, we want to keep guns
out of the hands of people who would pose a threat to society. But
at the same time, we ought to realize that keeping law-abiding citi-
zens from having weapons to protect themselves is a big, big mis-
take. With that, I yield back my time.

[The prepared statement of Hon. Dan Burton follows:]
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Mr. KUCINICH. I thank the gentleman.
I would like to start by introducing our first panel, if there are

no additional opening statements.
Mr. BURTON. Mr. Chairman, can I submit for the record some

statistical data I have, please?
Mr. KUCINICH. Without objection, the gentleman’s submission is

included in the record. I thank the gentleman.
We will introduce our first panel. I would like to introduce Robyn

Thomas, who is the executive director of Legal Community Against
Violence. LCAV is a public interest law center dedicated to pre-
venting gun violence by providing legal assistance to State and
local governments. Before joining LCAV last year, she was a prac-
ticing attorney in New York City.

Next we will hear from Paul Helmke, who has served in the last
year as president of the Brady Campaign and Brady Center to Pre-
vent Gun Violence, a non-partisan grassroots organization working
to prevent gun violence. Mr. Helmke has served as mayor of Fort
Wayne, IN, from 1988 through 2000. During his tenure as mayor,
he worked to strengthen the police department and implement
community policing. Mr. Helmke served as president of the U.S.
Conference of Mayors in 1997 and 1998, and was a board member
and chair of the Committee on Public Safety and Crime Prevention
for the National League of Cities.

The final witness on the first panel will be John Feinblatt. Mr.
Feinblatt was appointed New York City’s criminal justice coordina-
tor by Mayor Michael R. Bloomberg in January 2002. In this capac-
ity, Mr. Feinblatt has served as the chief advisor on Mayor
Bloomberg’s Illegal Gun Strategy, which includes innovative en-
forcement strategies, new local legislation, and the formation of a
new national coalition: Mayors Against Illegal Guns. Prior to his
appointment, Mr. Feinblatt was the founding director of both the
Center for Court Innovation, the country’s leading think tank on
problemsolving justice, and the Mid-town Community Court.

Welcome to all the witnesses. It is the policy of the Committee
on Oversight and Government Reform to swear in all witnesses be-
fore they testify. I would ask the witnesses to please rise and raise
your right hands.

[Witnesses sworn.]
Mr. KUCINICH. Thank you. Let the record reflect that the wit-

nesses answered in the affirmative.
I ask that each of the witnesses now give a brief summary of

your testimony, and keep the summary to 5 minutes in length.
Bear in mind that your complete written statement will be in-
cluded in the hearing record.

Ms. Thomas, you will be our first witness. You may begin.
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STATEMENTS OF ROBYN THOMAS, EXECUTIVE DIRECTOR,
LEGAL COMMUNITY AGAINST VIOLENCE; PAUL HELMKE,
PRESIDENT, BRADY CAMPAIGN AND CENTER TO PREVENT
GUN VIOLENCE; AND JOHN FEINBLATT, CRIMINAL JUSTICE
COORDINATOR FOR THE CITY OF NEW YORK

STATEMENT OF ROBYN THOMAS

Ms. THOMAS. Thank you very much. Legal Community Against
Violence sincerely appreciates the opportunity to speak to the com-
mittee about Lethal Loopholes: the Deficiency in State and Federal
Gun Purchase Laws.

As you mentioned, LCAV is a public interest law center devoted
to preventing gun violence. We were founded in 1993 after the as-
sault weapon massacre at 101 California Street in San Francisco.

I am going to address three questions related to the deficiency
in State and Federal gun purchase laws. First, how to State and
Federal gun laws interact? As you mentioned, Federal law estab-
lishes the baseline regarding the types of purchasers who are ineli-
gible to acquire firearms. Those categories of prohibited purchasers
include felons, illegal aliens, those subject to domestic violence pro-
tective orders, and the mentally ill. Some States then expand the
Federal law by applying broader standards to some or all of these
categories. In addition, many States designate extra and additional
classes of prohibited purchasers who are not found in the Federal
law.

The second question I will address is what are the lethal loop-
holes in the Federal system and how are States addressing them?
First, there are numerous gaps in the Federal law that prohibit
certain individuals from purchasing firearms. Here I am going to
touch on two basic issues, those with mental illness and domestic
violence offenders.

With respect to mental illness, Federal law prohibits firearm pur-
chases by those who have been involuntarily committed or adju-
dicated as mental defective. This does not reach individuals with
a wide range of potentially dangerous mental illnesses. For exam-
ple, a person who is voluntarily committed to a mental institution
can still lawfully purchase a firearm under Federal law. Many
States have broadened the category of mentally ill persons prohib-
ited by including those who voluntarily or involuntarily are com-
mitted to a mental hospital.

In the case of domestic violence offenders, Federal law prohibits
firearm purchases by those who have been convicted of a mis-
demeanor crime of domestic violence and those subject to certain
domestic violence protection orders. The Federal prohibitions leave
large gaps, also allowing violent offenders to acquire firearms.

For example, the protection order prohibition does not include
those individuals who have not co-habitated with the person who
is the subject of the restrictive order. So in other words, if you and
I have not lived together and I am subject to a restraining order,
I may still purchase a firearm under Federal law.

More than half of the individuals who are subject to domestic vi-
olence protection orders fall into this category. So it is a large loop-
hole in the domestic violence prohibition. And many States have
acted to close that loophole.
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I also will address gaps in enforcement. As was mentioned, ac-
cess to State records is a huge part of the issue with enforcement
of the prohibited purchaser provisions. As the Virginia Tech inci-
dent illustrated, access to mental health and domestic violence
records is seriously inadequate. Federal law does not and cannot
require that States send relevant records to the FBI for inclusion
in the NICS data base. According to the FBI, only 22 States volun-
tarily contribute mental health records to NICS.

We note the legitimate concern for privacy regarding mental
health records. However, with laws that limit the use of such
records, this concern can be adequately addressed. Lack of access
to State records is also a significant obstacle with regard to per-
petrators of domestic violence. A recent study showed that less
than 50 percent of those believed to qualify, even under existing
Federal law, would not be included in the system.

One way States can improve access to prohibited purchaser
records is by becoming a point of contact or POC State. POC States
can then conduct background checks through the State system and
have access to records which include NICS information as well as
independent State information, criminal history and other data
bases.

The FBI has been encouraging more States to serve as POCs. At
the present time, only 21 States serve as POCs either for handgun
transfers or other gun transfers. In addition, several POC States
already search mental health records automatically as part of the
background check system. On top of that, some States have decided
to require reporting to mental health data bases. This is an impor-
tant point, because it has two parts to it. The first is that there
has to be reporting of mental health records and then the second
is that when a background check is done that those mental health
records are actually reviewed. It’s the same situation for domestic
violence offenders. It is a twofold problem that has to be addressed.

Two other dangerous loopholes remain which I will touch on
briefly. One is the so-called default proceeds provision. What this
refers to is the instance when a background check is done and it
is incomplete after 3 days. The gun automatically default proceeds
to the requested purchaser.

Approximately 3,000 or 4,000 guns per year proceed this year
and then later have to be reacquired, when it is found after the 3-
day period has passed that the person should not have passed the
background check. Many States have posed this loophole in a vari-
ety of different ways, from including the length of time to not al-
lowing a transfer if the background check is not completed.

The final loophole that I will mention is something that has al-
ready been mentioned, the private sale loophole. Forty percent of
the guns transferred in this country take place through private
sales which are not subject to any background check at all. So until
unlicensed sellers are also regulated by the background check sys-
tem, this will continue to remain an avenue for a huge quantity of
the guns that are sold in the marketplace.

I would just like to close by adding that H.R. 297 that the Con-
gressman mentioned is a good step in the right direction, some-
thing that encourages States to report records to NICS and that be-
gins to address the problem of the lack of information. It is a step
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in the right direction, but there are many other issues that need
to be addressed, and we hope that this hearing will be a beginning
of addressing some of these.

Thank you very much.
[The prepared statement of Ms. Thomas follows:]
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Mr. KUCINICH. Thank you very much, Ms. Thomas.

STATEMENT OF PAUL HELMKE
Mr. HELMKE. Thank you, Chairman Kucinich, Ranking Member

Issa, Congressman Davis and fellow Hoosier, Congressman Burton,
Mr. Bilbray.

I come to you as the recipient of two NRA marksmanship awards
from grade school, a lifelong Republican, born and raised in Indi-
ana, where as you indicated, I was the mayor of Fort Wayne for
three terms.

I am also here as the president of the Brady Campaign and
Brady Center to Prevent Gun Violence, the Nation’s largest organi-
zations working for reasonable gun policies.

I don’t see a contradiction. The proposals I recommend are com-
mon sense, simply common sense. They should appeal to most
Americans across party and geographic lines and can help make
our communities safer. I have submitted my written testimony, so
I will just address a few points quickly here.

We have an epidemic of gun violence in this country. Every year
in America, almost 30,000 people are killed by gunfire, 10 times
the death toll of 9/11. About 32 people are murdered every day
with guns. That is a Virginia Tech massacre every day in this
country. And for every death, there is another two or three people
that are seriously wounded.

In recent years, violent gun crime has spiked, increasing almost
50 percent from 2004 to 2005, the largest increase in 14 years.
What are we going to do about it?

What we are doing now to prevent gun violence clearly is not
working. We need to plug the lethal loopholes in our laws. There
are many things we should do, but let me just touch on a few.

No. 1, we need to make sure that the Brady background system
is effectively applied. The Virginia Tech killer was prohibited from
buying guns under Federal law, since a court had found him to be
a danger to himself or others as a result of mental illness. Unfortu-
nately, Virginia did not provide such orders to their State police,
so the killer passed a background check and bought his guns. Effec-
tive Brady background checks with access to all relevant records
would have stopped those sales.

According to the FBI, in 28 States, no relevant mental health or-
ders are made available for background checks, so many people can
buy guns, even though they are prohibited by Federal law. We need
to close that lethal loophole.

The NICS Improvement Act, introduced by Carolyn McCarthy as
H.R. 297, is a necessary step. This legislation would provide grants
and other incentives to encourage States to forward all relevant
records on people prohibited from possessing firearms to the Fed-
eral National Instant Criminal Background Check System. Had it
been law, the Virginia Tech shooting may have been averted.

Now, there has been a great deal of misinformation about the ef-
fect of gun laws on those being treated for mental illness. I would
like to set the record straight. Under existing Federal law, you will
not be denied a gun simply because you have sought treatment for
or been diagnosed with a mental illness. Existing Federal law pro-
hibits from buying guns only those mentally ill persons who have
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been adjudicated by a ‘‘lawful authority,’’ such as a court, to be a
danger to themselves or others as a result of mental illness, who
lack the mental capacity to manage their own affairs, as well as
persons who have been involuntarily committed to a mental insti-
tution.

Further, no one accesses your medical records in a background
check. The only records entered into the Federal or State data
bases are relevant court or other orders indicating that you fall
into a prohibited category. When anyone is denied a gun purchase
because they fail a background check, the gun dealer simply gets
back a ‘‘denied’’ message, with no information as to why the person
is denied.

So Federal gun laws create no disincentive for people to seek
mental health treatment or obtain a diagnosis. But the Virginia
Tech massacre provides another reminder that those who are dan-
gerous because of mental illness should not be allowed to buy guns.

Second point I want to address: we must be sure that no guns
are sold without a background check. As Congressman Davis point-
ed out, incredibly, current Federal law allows people without a Fed-
eral license to sell guns without a background check, so long as the
seller is not ‘‘engaged in the business’’ of selling guns and the
buyer is from the same State. We need to close this loophole by
passing the Gun Show Loophole Closing Act of 2007, introduced as
H.R. 96 by Representative Castle from Delaware, co-sponsored by
Representatives McCarthy and Shays.

No. 3, we must give law enforcement the tools and resources it
needs to fight gun crimes, including illegal gun trafficking and cor-
rupt gun dealers. Studies have shown, as you indicated, Mr. Chair-
man, that 1 percent of gun dealers sell almost 60 percent of crime
guns. Yet we tie law enforcement’s hands. We put blinders on them
and we give special protections to corrupt gun dealers who supply
these criminals.

Law enforcement must have all the information it needs. Con-
gress must eliminate appropriation riders to ATF’s budget, the so-
called Tiahrt amendment, that shields important gun data and
makes it uniquely exempt from the Freedom of Information Act.
We need to eliminate other restrictions that make it harder for law
enforcement to crack down on corrupt dealers. Law-abiding gun
dealers do not need special protections, and corrupt dealers don’t
deserve them. There are a number of other loopholes that we hope
will be addressed in the future: the fact that there is no limit on
the amount of guns you can buy and the size of the arsenal you
stock, the fact that the terrorists can be on the terrorist watch list
and they are not prohibited from purchasing guns currently, the
fact that weapons of war are often available for purchase.

But all the loopholes we have been talking about today are law
and order proposals. They will not prevent law-abiding citizens
from having guns in their home if they choose; they will not cost
a single sportsman a day of hunting season. They are supported by
law enforcement and by most Americans.

Too many of our neighbors are experiencing the same pain expe-
rienced by the Virginia Tech victims and their families every day.
I ask Congress what we should all be asking: what are you going
to do about it?
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Thank you for having this hearing. Thank you for addressing the
issue. You show that you are not silent on guns, and I appreciate
that. Thank you.

[The prepared statement of Mr. Helmke follows:]
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Mr. KUCINICH. Thank you, Mayor.
Mr. Feinblatt.

STATEMENT OF JOHN FEINBLATT

Mr. FEINBLATT. Good afternoon. Thank you, Mr. Chairman,
Ranking Member Issa and distinguished members of the sub-
committee.

I am here to talk about crime control, not gun control. As Mayor
Michael Bloomberg’s Criminal Justice Coordinator, I serve as the
mayor’s chief advisor on criminal justice policy. Controlling crime
is my chief concern, and I can assure you that it is an absolute top
priority for the mayor.

I am proud today to represent a city that has made enormous
strides combatting crime. According to the FBI, New York City is
the safest big city in America. In New York City, the crime rate
has dropped 21 percent since Mayor Bloomberg took office. Already
this year, homicides are down 23 percent compared to the same pe-
riod last year, and shooting incidents are down 16 percent.

Unfortunately, the national crime story isn’t so bright. After
years of decline, crime rates are now on the rise across the country.
A recently released study by the Police Executive Research Forum
shows that homicides are up 20 percent while aggravated assault
with a firearm has increased by 30 percent since 2004. This alarm-
ing trend is one of the reasons why mayors across the country are
working together to combat the flow of illegal guns into their cities.

One year ago, in April 2006, Republican Mayor Michael
Bloomberg and Democratic Mayor Tom Menino of Boston invited
13 mayors to join in a conversation about the scourge of illegal
guns. That initial group of 15 mayors has grown into the Mayors
Against Illegal Guns Coalition, comprised of more than 225 mayors
from more than 40 States, representing over 50 million people. At
the Federal level, this coalition has one priority and one priority
only: to repeal the Tiahrt Amendment restrictions on crime gun
trace data.

Let me be clear about what data we are talking about here, be-
cause this data is about only one thing, and that is guns recovered
in crimes. It is not about any sort of wholesale access to the sale
records of lawful gun owners.

Why do mayors oppose the Tiahrt Amendment? It is simple.
Their police chiefs are telling them that the Tiahrt Amendment
makes them do their jobs with a blindfold on. Despite the lessons
we learned on the tragic days surrounding September 11th, the
Tiahrt Amendment prevents police from connecting the dots.

There are four principal restrictions of the Tiahrt Amendment.
One, it restricts access to aggregate crime gun data, which means
cities can’t look at trends and patterns. Two, it blocks access to
data from other cities and States, which means the police can’t get
a regional picture of where the illegal guns are flowing from.
Three, it prevents cities from using gun trace data to hold account-
able the few dealers who break the law. And four, it stops the ATF
from producing national reports, which prevent all of us from get-
ting a full picture of how guns move into the illegal market. This
makes no sense.
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Every year, Congress has made the Tiahrt Amendment more and
more restrictive. This year, the Justice Department and the White
House seem determined to make these restrictions even worse. As
Mayor Bloomberg wrote to Attorney General Gonzalez on May 3rd
of this year, ‘‘Your Justice Department has submitted an appro-
priations request to Congress that not only largely retains the
Tiahrt language, but makes it even worse, adding provisions that
would require police officers to certify the reasons for their use of
trace data, which could result in criminal prosecutions of police of-
ficers.’’

The gun lobby has put forward two main talking points in an at-
tempt to support its defense of the Tiahrt Amendment. Neither
stand up. First, they claim that the restrictions protect undercover
law enforcement officers. But they have not documented a single
case of an undercover officer being exposed by the release of trace
data prior to the enactment of the Tiahrt Amendment.

Second, they argue it will subject gun dealers to undue harass-
ment. But the truth is that 85 percent of dealers have no crime gun
traces in a given year and as you have heard before, 1 percent of
the dealers account for nearly 60 percent of the traces.

Our coalition of 225 mayors knows the gun lobby’s claims are
false, and so do the 10 national law enforcement organizations, the
more than 20 State and regional law enforcement organizations
and the more than 185 individual law enforcement executives who
have written to Congress to oppose the Tiahrt Amendment. Some
ask, why are the mayors taking the fight against illegal guns into
their own hands? It is because the Federal Government has so
clearly dropped the ball.

By their own admission, ATF is not up to the task. According to
the Department of Justice Inspector General, in fiscal year 2002,
ATF revoked or refused to renew just 2.8 percent of the licenses of
dealers who were found to have violations, even though those deal-
ers had an average of 70 violations each. And just 3 days ago,
ATF’s chief public affairs officer told Time Magazine that at the
current rate of inspections, it would take 17 years to inspect all ex-
isting licensed firearm dealers.

It is the Federal Government’s failure to enforce the laws on the
books that has forced New York City and others to act. Ninety per-
cent of guns recovered in crimes in New York City come from out
of State. That is why New York City initiated lawsuits against 27
gun dealers from 5 States last year. In each of these 27 cases, we
sent in undercovers and caught the dealers in the act of completing
illegal ‘‘straw’’ purchases. I am pleased to report that 12 of the 27
dealers have now settled out of course, and agreed to unprece-
dented oversight of their firearms sales.

Having spoken to countless mayors, countless prosecutors and
countless police, there is only one way to interpret what Congress
did when it enacted the Tiahrt Amendment: it chose to protect the
privacy of criminals over the lives of police officers. If this Congress
is serious about getting tough on crime, then it will repeal the
Tiahrt restrictions and help State and local enforcement combat il-
legal guns.

Thank you.
[The prepared statement of Mr. Feinblatt follows:]
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Mr. KUCINICH. Thank you very much, Mr. Feinblatt.
I just want to indicate how we are going to proceed. There is a

vote on, and the ranking member, Mr. Issa, has requested time at
this moment. So I will yield to him, then after that, we are going
to take a break for the votes. It could be about 45 to 50 minutes.
I would ask the panel to remain for questions.

So at this time, the Chair will yield to Mr. Issa.
Mr. ISSA. Thank you, chairman.
I apologize for not having been here at the beginning to make my

opening statement. We were unavoidably delayed in a piece of con-
ference business, as we call it, a vote within the committee.

Mr. Chairman, I want to thank you for holding this hearing
today. I have forwarded a letter that objects to some aspects of this
committee hearing not being as full and complete as I would like
it to be. However, it is very clear that at a minimum, we will re-
ceive a good cross-section of some of those legitimate loopholes that
exist, particularly the mental illness fail to implement that has
clearly, clearly played a part in the tragic deaths of 32 at Virginia
Tech.

Moreover, it is very clear that Congress does have a continued
role in working with the States to see that the full intent of Con-
gress, not just under the Brady Bill, but under all our prior legisla-
tion, is implemented. I happen to come from California, a State
that is known for tough gun laws. But even there, I want to com-
mend, and this doesn’t often happen these days, Attorney General
Alberto Gonzalez for the fact that he repeatedly insisted that in
California Federal gun laws be enforced even in a State with some
of the toughest gun laws. That Federal U.S. Attorney arm is ex-
tremely important. If anything, although the President made it a
top priority, it needs to be an even higher priority.

We cannot stand behind the second amendment, which I do very
strongly, if in fact we will not ensure that those who legitimately
should be denied the right to keep and bear arms are in fact denied
that. I look forward to this hearing. I have a strong view that we
should have at least one followup hearing in which some of the peo-
ple who strongly support the second amendment and strongly sup-
port that we do not need additional laws are given an opportunity
to make their case of how we can, in fact, with the existing laws,
enforce sufficiently to make those who should not have guns not
have guns.

I believe that the firearm laws need to be looked at carefully. But
most importantly, I look forward to our witnesses giving us the in-
sight into the lack of enforcement that has led to many tragedies
around the United States.

With that, Mr. Chairman, I will put the rest of it in the record,
with unanimous consent. Thank you. I yield back.

Mr. KUCINICH. Without objection, the gentleman’s statement and
letter is included in the record. I thank the gentleman very much
for his presence and for his testimony.

At this time, the Chair is going to declare a recess until I would
say about 50 minutes from now, we will come back. We will ask
the witnesses if they will remain or be back here in 50 minutes,
so that we can go to questions.

Thank you very much.
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[Recess.]
Mr. KUCINICH. The Domestic Policy Subcommittee will resume.
Our hearing today is on Lethal Loopholes: Deficiencies in State

and Federal Gun Purchase Laws.
We are now at the point where we are going to ask the first

panel to answer questions. I would like to begin by asking both Ms.
Thomas and Mr. Helmke: Without closing the gun show loophole,
is there anything else that can be done that helps prevent prohib-
ited persons from getting guns, or does reform just divert individ-
uals to unregulated private sales, individuals who are now in
NICS?

Ms. THOMAS. I think as has already been discussed by members
of the panel, there are so many areas in which you can begin. I
think it can begin with closing some of the ways in which these
categories are defined, whether it’s mental health prohibition or do-
mestic violence offender prohibitions. So at the State level that can
be done, and certainly as well as at the Federal level. Both of those
things wouldn’t entail closing the private sale loophole, but would
entail shoring up prohibitions that already exist.

Secondarily to actually impacting those provisions, there are
other categories of purchasers who are not prohibited. For example,
domestic violence juvenile offenders are not prohibited under Fed-
eral law from acquiring firearms. That is something that might
need to be looked at, as to whether there is a way to implement
that into this. Certainly many States already have created prohibi-
tions around particular categories that aren’t covered by the Fed-
eral law.

Then last, going back to the State recordkeeping and the way in
which that is transferred to the Federal level. Right now you do
have Sates that report very well up to the NICS system and the
FBI. That is very helpful, especially as the chairman mentioned,
with regard to our porous borders. If in California, we have very
good recordkeeping for mental illness, and I am in the system, but
I move to another State, say Nevada, and California doesn’t report
to the FBI or NICS, therefore in Nevada, they won’t have access
to that information.

So I think there are ways in which the data can be transferred
that would be extremely helpful to shoring up some of these prob-
lems.

Mr. KUCINICH. Mr. Helmke.
Mr. HELMKE. The question usually comes to me in terms of, well,

the bad guys don’t follow the rules, so why should we make rules.
And I think if we analyze this, the guns come from some place.
And we don’t want to make it easy for dangerous people to get
guns. That is why we have the 1968 Gun Control Act. That is why
we have the Brady Bill, to do a check to make sure that prohibited
purchasers, we don’t rely on the prohibited purchaser filling out
the form. We check to see what the records are.

So again, the first thing we need to do is to make sure that we
are strengthening the Brady Bill, that we get good information into
the system from the States as to felons and other prohibited pur-
chasers. That is the first crucial part. Then we need to make sure,
I think, that the Brady background checks are applied to all sales,
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that the so-called gun show loophole, the private seller exception
that we talked about.

But then we have to focus on the thing that Mr. Feinblatt talked
about, and that is that guns do get in, criminals do pick up guns
illegally. But where do those guns come from? And when you talk
to police chiefs around the country, when you talk to mayors
around the country, most guns that are used in crimes, it has been
a fairly short period of time that it has come from a legitimate gun
dealer to the street. It is not old guns we are seeing used in crimes.
Most guns that are used in crimes are 2 to 3 years old. They have
come fairly quickly from the legitimate market to the criminal mar-
ket. How does that happen?

That is one of the reasons that we focus on Tiahrt. We need to
find out where the guns are coming from. Once you find where they
are coming from, then you can develop strategies to make it hard-
er, strengthening ATF, dealing with the bulk sales of guns.

Mr. KUCINICH. And this goes to the issue of the completeness of
the data in the NICS. So the following, including all the Federal
prohibited persons categories, what is the percentage of data that
has been entered into the NICS data base in a form that can be
used by the Brady background check, for example?

Mr. HELMKE. The States have done a very good job in terms of
felony records. Where the States haven’t done a very good job are
with regard to the other categories. This deals with those who are
a danger to themselves or others because of mental illness. It is a
category that people put in the NICS index, is what they call it.

But for example, in terms of people who are considered a danger
to themselves or others because of mental illness, the mental ill-
ness category of prohibited purchaser, there are only about 235,000
names entered into that record. I have seen some estimates that
are at least 2.6 million people institutionalized involuntarily in this
country. That means there is a disconnect between the mental
health records that are getting in there and the number of people
that would actually be a prohibitive purchaser.

Mr. KUCINICH. So if you had a complete NICS data base, that
would include, let’s say, 1,000 pieces of information or 1,000 pieces
of data, and NICS had access to only about 500, what would you
say? Could you give a quantification, that you just said 235,000 of
1.2 million?

Mr. HELMKE. And these are estimates, because we don’t have
complete records.

Mr. KUCINICH. Can you give me a rough estimate, percentage?
Mr. HELMKE. In terms of the mental health records, in terms of

a disqualifying mental illness, findings that someone is dangerous
to themselves or others, a prohibited purchaser, it is probably just
10 percent of the records. Virginia actually is one of the better
States in terms of reporting records. They have reported about
80,000 instances.

Mr. KUCINICH. That is in mental health records?
Mr. HELMKE. That is criminal health records.
Mr. KUCINICH. What about criminal conviction data? Is it just as

problematic?
Mr. HELMKE. Well, particularly when you look at misdemeanors,

dealing with the domestic violence area that Ms. Thomas talked
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about, again, the States do a pretty good job, because they have
computerized most of their felony records. When you get into mis-
demeanors, when you get into restraining orders, when you get into
the mental illness disqualifying records, it is basically hit or miss
whether the State has given you anything at all.

Mr. KUCINICH. I am going to come back, to that line of question-
ing, but it is now time for Mr. Burton, if he so chooses, to ask ques-
tions. Mr. Burton.

Mr. BURTON. Thank you, Mr. Chairman.
I am concerned about, you are advocating, I guess, that the Fed-

eral Government demand of the States that they provide adequate
records. That is essentially what you want to do, right?

Mr. HELMKE. In 1968, the Federal Government said that certain
people were prohibited purchasers and declared as a policy that
those people were dangerous people who should not be getting
guns. So we are trying to figure out, how do we turn that state-
ment of who is a prohibited purchaser into an effective enforcement
tool.

Mr. BURTON. Are you advocating that there be Federal records
kept, that the States are required to send these records to Wash-
ington, DC, and that make sure we keep track of them through the
Federal Government?

Mr. HELMKE. Currently, States have a choice. They can be what
is called a point of contact State, and I think there are 22 or so
of those?

Ms. THOMAS. About 20.
Mr. HELMKE. About 20 of those now where they handle the

records on their own. There are other States who decide they don’t
want to handle that, and they send it to the Federal Government.
So right now the States have a choice.

Mr. BURTON. I understand, but if the States don’t comply with
the things they way you think they should, then you feel the Fed-
eral Government should force them to do that?

Mr. HELMKE. Well, actually, Carolyn McCarthy’s bill, the NICS
Improvement Act, wouldn’t be forcing them to.

Mr. BURTON. What does it do? How do you enforce it if it doesn’t
force the States to comply?

Ms. THOMAS. If you don’t mind, I don’t think it is about enforc-
ing. In fact, I think there are issues as to whether it could actually
be enforced on the States. I don’t believe that is an approach that
would be appropriate under the way that our system operates
under the tenth amendment. I do think that is he is talking about,
there are ways to encourage and give incentives.

Mr. BURTON. So you are talking about encouraging the States.
Well, I think the States right now, for the most part, really want
to keep the guns out of people’s hands that shouldn’t have them.
I don’t know how this legislation is going to improve that. You are
just suggesting, we want you to do better?

Ms. THOMAS. There are financial incentives included in the legis-
lation that I believe would be——

Mr. BURTON. OK, I want to get to that. Financial incentives. So
we are going to have the Federal Government in effect mandating
through financial incentives to the States to do certain things?
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Ms. THOMAS. Paul, you can correct me if I am wrong. My under-
standing is one of the things that the McCarthy Bill does is to pro-
vide the financing that some of the States might need in order to
help them, to enable them to computerize records and to bring
some of these records up to speed.

Mr. BURTON. OK. I think your goals are laudable. But let me just
tell you, in Indiana there have been incentives to create more po-
licemen. And the Federal Government has put money into the pro-
gram to create more policemen to cut the crime rate.

Then the Federal Government, after they hire the policemen, a
few years later, don’t continue to comply and fund those mandates.
So you have a situation there where you get into this thing, then
you have the Federal Government who is supposed to pay for these
things as an incentive, then they drop the ball. I want to tell you,
that happens an awful lot. You being a mayor, you know about un-
funded mandates.

I don’t have a lot of time, so I want to go into some other ques-
tions. You said that there should be background checks, Mr.
Feinblatt, on people that are selling guns person to person, right?

Mr. FEINBLATT. No, I did not.
Mr. BURTON. Explain that to me again.
Mr. FEINBLATT. I did not discuss background checks, Congress-

man.
Mr. BURTON. You said people selling a gun to another person.
Mr. FEINBLATT. I didn’t discuss that. The only thing that I com-

mented on today is the Tiahrt Amendment, which restricts law en-
forcement.

Mr. BURTON. I must have mis-understood.
Mr. HELMKE. I talked about that.
Mr. BURTON. I thought you said——
Mr. FEINBLATT. I think it was Mr. Helmke.
Mr. BURTON. Well, somebody, I thought it was you, said that

there should be background checks on a person to person basis, is
that right?

Mr. HELMKE. As I indicated, the Brady background check system
isn’t going to fully work if 40 percent of the sales of guns aren’t
covered by the Brady background check system. If the requirement
was that private sales, if private sales were covered, that if you got
the unlicensed seller exception out of the way, where people can go
to a gun show, go to the desk that is set up, say, I am an unli-
censed dealer and therefore I can sell you the guns without the
background check, that would help our system work.

Mr. BURTON. The enforcement of that, I think, would be virtually
impossible. Because you get so many people who have guns and so
many people that sell them to other people or give them to other
people. Now, there is a liability statute, as I understand it, that
says if you give a gun or sell a gun to somebody else and they com-
mit a crime, you have a responsibility and you can be sued. So I
think we already have a deterrent.

I want to ask one more question. I have a friend, and I won’t go
into the details, he and his wife are getting divorced. She was run-
ning around with another guy and he was crushed. He has a couple
of kids, and it is really a problem. As a result, he wanted to make
sure that he did the right thing, so he went for counseling, went
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to a mental health center for counseling. The counseling worked,
he went to his church, that worked. He is now in good shape and
he is not any threat to his wife or anybody else, because he has
learned to cope with it.

But the mental health record of this man would be a deterrent
for him getting a gun, would it not?

Mr. HELMKE. No.
Mr. BURTON. Why not? Because there will be a record of it, won’t

there?
Mr. HELMKE. No. As I indicated, it only deals, the Federal law

and the implementation of who is defined as a prohibited purchaser
only deals with someone who has been involuntarily committed or
someone who has been adjudicated by a court as a danger to them-
selves or others because of mental illness. Going for marital coun-
seling, getting that sort of voluntary treatment, therapy, medica-
tion, whatever, as long as you are not in front of a judge or some-
one who has that official capacity, then it doesn’t show up in the
records.

Mr. BURTON. Brian and I were talking a minute ago, and he may
want to pursue this question further. Are the mental health agen-
cies in favor of what you are trying to do?

Mr. HELMKE. They are represented here, I believe, with another
panel. We have been talking to them. We don’t want a stigma on
mental health. We want people to go in for mental health question.

Mr. BURTON. That is not my question, Mr. Mayor. My question
is, the mental health organizations, are they in favor of what you
want?

Mr. HELMKE. I can’t speak for them. But I believe based on our
discussions that we can reach agreement here. They agree that in-
dividuals that are a danger to themselves or others because of
mental illness should not be purchasing guns.

Mr. BURTON. Thank you, Mr. Chairman.
Mr. KUCINICH. I thank the gentleman.
The gentleman from California.
Mr. BILBRAY. Thank you very much.
Mayor, seeing that we are stringing you out right now, let’s not

interrupt the pace.
Mr. HELMKE. I am used to it. [Laughter.]
Mr. BILBRAY. I appreciate it. I was a mayor for 6 years. When

I started off, I was 27 years old. It was rather an interesting situa-
tion to lead a city at that age that you had grown into. Half of the
staff and police chief used to change my diapers before I was in
there. [Laughter.]

But I would say, in fact, I remember, that was the day you were
in Cleveland. There were three of us, the new politicos.

Mr. KUCINICH. We all have something in common here.
Mr. BILBRAY. Ancient history.
Let’s talk about the gun show issue. Mayor, when is the last time

you went to a gun show?
Mr. HELMKE. Four years ago, I guess.
Mr. BILBRAY. Now, you said 40 percent of the sales of guns are

not regulated at this time?
Mr. HELMKE. It is estimated. Since we don’t keep records on

that, it is just an estimate.
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Mr. BILBRAY. Is that 40 percent of what you are estimating, is
40 percent are being sold through gun shows?

Mr. HELMKE. It is not just gun shows. It is private sales. So it
could be gun shows, it could be classified ads, it could be neighbor
to neighbor.

Mr. BILBRAY. What percentage do you think is being sold
through gun shows unregulated?

Mr. HELMKE. I don’t have any hard data on that.
Mr. BILBRAY. What percentage of the gun shows sales do you

think is unregulated?
Mr. HELMKE. The 40 percent figure, I am under oath here, so I

am just guessing at this stage. I have seen the 40 percent figure.
I have seen others who say that at gun shows maybe it is 25 per-
cent of the total sales or something like that.

Mr. BILBRAY. Then, boy, it definitely is not the gun shows that
I have seen around. The fact is, I would challenge anybody, and I
have had the NRA attack me on positions, I have had Brady sup-
port me on issues, but I think what we need to keep grounded is,
the overwhelming majority of people who are engaged in gun shows
are professionals who are licensed. Very few, very few, and I guess
in my mind I remember the son, the 12 year old son and the man
selling the black powder rifle with spare barrels, and I remember,
because I don’t shoot modern firearms. I am exempt from all these
rules. I can go buy my musket and my cap and ball and get any-
thing I want over the counter.

But to imply that gun shows pose a major threat, when our big
exposure here, our big source of unsupervised purchases I think
doesn’t reflect the fact that the overwhelming majority of people at
gun shows are licensed dealers who are functioning under that ve-
hicle.

Now, if we can just say, you guys want to take a shot at that,
I have some real problems with you eliminating the deal that most
of the people that are dealing, most firearms sold under the gun
show process is under some kind of regulatory deal. Counter my ar-
gument if you want to.

Mr. HELMKE. First of all, California does require background
checks at gun shows. So if you are going to gun shows in Califor-
nia, yes, they do background checks, because that is a State law
and that has been effective in reducing the amount of guns that get
into the illegal market in California.

Mr. BILBRAY. But the issue was not the background check. It was
the person, the regulations that were imposed on the people that
are actually selling the firearms.

Mr. HELMKE. Right. In California, if you are an unlicensed deal-
er, the way it works in California is, if you want to purchase from
the collector, they then take the form to the licensed dealer who is
in the booth next door, and for a $5 fee or whatever, they run the
instant check and come back with a you are approved type of thing.
So in effect, the so-called gun show loophole has been closed in
California and they do do the background checks.

Mr. BILBRAY. The point I was making, though, and Ms. Thomas,
if you want to go over it, you still are bound to this issue that the
overwhelming majority of people engaged in the sale of firearms at
gun shows are licensed dealers.
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Mr. HELMKE. Most are. And actually, part of the point, though,
even in the statistics, most of the licensed dealers do a good job.
It is only 1 percent of the dealers that contribute 60 percent of the
guns.

Mr. BILBRAY. My point was that the fact that the perception that
this is an unregulated, no oversight, that it is a great majority of
moms and pops giving the sales, and let me just say, you have been
a mayor. I would really ask you the question: the ability of Govern-
ment learning just not to over-reach, the ability of taking a theory
and making a practical application, the ability for even a local gov-
ernment, let alone a Federal Government, to regulate one on one
sales between individuals, and I give you an example. We don’t do
a very job at regulating those who are buying and selling cars
under the law as a dealer, a car dealer. If we can’t regulate the
buying and selling of cars under that, what makes you think we
can do it with firearms?

Mr. HELMKE. But we still have laws dealing with the sale of cars,
and you still have the licenses and you still have the process that
it goes through, the State Bureau of Motor Vehicles, whatever, to
get the license transferred and collect the sales tax.

Mr. BILBRAY. Mr. Helmke, my point being, even with the laws on
the books, we admit that those of us in Government—the crucial,
huge problem to try to enforce the sale of automobiles, something
you are registering, something you are putting on the street, some-
thing that is pretty big that you are not going to put in a box and
take home, if you are talking about now something that can go into
a box and be taken home, I just want to raise the issue of what
a huge, huge leap in practical application we have to make here.
That was just my point.

Mr. HELMKE. I think the whole point with this discussion of guns
is what we are doing now is not working. We need to find things
that just don’t sound good in law but are actually going to be effec-
tive. That is what I am trying to say. We make it too easy for dan-
gerous people to get the weapons.

Mr. BILBRAY. And I am just saying, the big thing is what is effec-
tive is more important than what sounds good.

Mr. BILBRAY. I agree totally. I yield back.
Ms. THOMAS. If I can just add one thing. As you mentioned, if

you are talking about federally licensed firearms dealers, who are
the ones at the gun shows, and if they are running background
checks, and if you are a law-abiding gun owner, you know that the
Federal instant background system is incredibly quick and effi-
cient. It is not very burdensome. It is something that for people
who know the rules and understand how the system works, it is
not a big deal to have this instant check run before they get their
guns. What it does is it takes the difference between someone who
should have a gun and is law-abiding versus someone who
shouldn’t have a gun. We make sure that person who is at the gun
show just gets that instant check run and we make sure they fill
the category.

Mr. BILBRAY. You miss my point. My point was perception that
this problem was a large portion of gun shows when in fact it is
a very small part of the problem within the gun shows, because the
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overwhelming majority are already plugged into the registration
system.

Mr. HELMKE. I did just get a clarification here. According to an
ATF report from 1999, they estimate that 25 to 50 percent of gun
show sellers are private parties.

Mr. BILBRAY. I would totally disagree with that.
Mr. HELMKE. I am just saying that is what the 1999 ATF data

is.
Mr. BILBRAY. I would also point out that it is estimated that 1

percent of criminal guns are acquired at gun shows.
Thank you, Mr. Chairman.
Mr. KUCINICH. I thank the gentleman. We are going to go to an-

other round of questions here. Congressman Burton, can you wait
5 minutes?

Mr. BURTON. Sure.
Mr. KUCINICH. We are just going to go to one more round of

questions. I would like to ask Mr. Helmke, if you have a fairly in-
formed, quantitative assessment you can give us at this moment,
fine. If you don’t, I would like you to provide the information to the
committee with respect to the completeness of this records on data
related to prohibited persons with respect to criminal conviction
data. Can you tell us what percent? And if you don’t know, can you
provide it?

Mr. HELMKE. It is my understanding, I will double check this
and provide it. It is my understanding that in terms of felony con-
viction records that it is pretty close to complete.

Mr. KUCINICH. And mental health, you said 10 percent?
Mr. HELMKE. With all other disqualifiers, mental health, dishon-

orable discharges, restraining orders, outstanding warrants, that it
is just hit or miss, and 10 percent to 20 percent at best.

Mr. KUCINICH. OK. I want to go to Mr. Feinblatt. Could you tell
me, why did New York City feel that it was necessary to bring its
lawsuit against the gun dealers, I think it was 27 gun dealers?
Couldn’t it just call up and request that the ATF do something
about the flow of illegal guns into your city?

Mr. FEINBLATT. I think the problem is that the ATF is not keep-
ing up their end of the bargain. As you know, I think that the De-
partment of Justice in fact did a report that was issued, I think in
2002, which said that the ATF inspected about 41⁄2 percent of the
firearm licensees nationwide. So that is about 4,500, 4,600 of the
104,000 FFLs. They found in those inspections that in fact 42 per-
cent of the inspected licensees had violations. And we’re not just
talking about one violation. What they found was on average, the
licensees had 70 violations each.

Nonetheless, in the face of data like that, the ATF revoked or re-
fused to renew only 2.8 percent of the licenses of dealers with viola-
tions.

Mr. KUCINICH. Well, wait a minute. Why didn’t the ATF do what
you did, before bringing this suit, and that is, conduct aggressive
investigations to make sure that federally licensed gun dealers are
not breaking the law and allowing straw purchases?

Mr. FEINBLATT. Why does the ATF not do it? Because the ATF
is not committed to this as part of their mission. And there are sev-
eral reasons why.
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Let me give you some disturbing evidence, which is even more
disturbing than the numbers. In this same report, investigators
interviewed ATF inspectors. What they found was that 78 percent
of the inspectors that were interviewed said that when doing an in-
spection, they did not look for signs of straw purchases whatsoever.
Another 67 percent of the inspectors said that they rarely referred
information gathered during an inspection for criminal investiga-
tion by the ATF, because they actually didn’t believe that the ATF
would followup.

So what we have now is a culture within the ATF that isn’t tak-
ing their mission seriously.

Now, let me tell you, it is not just the ATF. Congress hasn’t
made it any easier. As you know, Congress has in some ways tied
the hands of the ATF. It has restricted inspections of dealers to
once per year. It has required licensed dealers, it has prevented
ATF from requiring licensed dealers to physically check their in-
ventory against their records. It has prevented ATF from revoking
a license until all legal means are exhausted, which can take years,
even if they find that a dealer has been convicted of a felony.

So I think that what we have is a culture of lax enforcement
within the ATF, and I think that Congress has abetted that and
aided that.

Mr. KUCINICH. And you are saying that with respect to the
Tiahrt Amendment, for example, is that right?

Mr. FEINBLATT. I am saying that in effect to the restrictions that
we placed on ATF, and the fact that the restrictions that we placed
on local law enforcement getting information about crime gun trace
data is just one more example of trying to shield the gun industry.

Mr. KUCINICH. With the Tiahrt Amendment in effect, could you
now obtain the type of trace data that you have used from the ATF
and use it in a civil suit?

Mr. FEINBLATT. Absolutely not. Don’t even think about a civil
suit. At least 20 States in the country have State licensing regula-
tions, trace data is not admissible in those State regulatory hear-
ings. So what you have is the Federal Government basically stop-
ping the dam of information.

Mr. KUCINICH. Let’s go then to the consent decree that New York
worked out about the monitoring that went on, that the dealers
settled with New York about. You had a consent decree, the dealers
said, look, we are going to settle up with you, New York. What
happened with that?

Mr. FEINBLATT. What we did was, we sued 27 dealers from five
States. Already 12 of them, nearly half, have settled with the city
of New York. We haven’t looked to put anybody behind bars. That
isn’t our goal. We haven’t looked to put anybody out of business.
That certainly is not our goal.

What the settlements require is that a special master be ap-
pointed to oversee the business with the cooperation of the FFL for
a period of 3 years. If there are continued violations of Federal,
State or local laws, the special master has the right to impose a
penalty and if there are violations, the 3-year clock resets.

Mr. KUCINICH. Just one final question before we go back to Mr.
Burton, and that is from a policy standpoint, would you tell this

VerDate 11-MAY-2000 09:25 Jul 18, 2007 Jkt 000000 PO 00000 Frm 00094 Fmt 6633 Sfmt 6633 C:\DOCS\35771.TXT HGOVREF1 PsN: HGOVREF1



91

committee what benefits New York City was able to achieve in en-
tering into this consent decree?

Mr. FEINBLATT. The basics of law enforcement are trying to de-
fine who the bad guys are. Most dealers are good, honest
businesspeople. ATF tells us that only about 1 percent of the deal-
ers are responsible for 50 percent of the crime guns.

But what trace data does is it actually pinpoints who are the
people who are breaking the law. What New York has tried to do
is use that trace data to actually pinpoint in a very precise way
who is breaking the law and then come to some agreement with
them. That is what our goal is. Our goal isn’t to interfere with legal
dealers. Our goal isn’t to question the right of people to have guns.
Our goal is plain and simple, it is to enforce the law.

Mr. KUCINICH. So the Federal Government kind of responded to
this investigation and lawsuit and consent decree in a favorable
way? Did ATF say, hey, New York, we have something to learn
from you?

Mr. FEINBLATT. Absolutely not. What the Federal Government
did was threaten New York City, just like——

Mr. KUCINICH. What do you mean, threaten?
Mr. FEINBLATT. Basically wrote a letter to the city of New York

saying that, under certain circumstances, if you continue enforcing
the law, mind you, you could be subject to criminal penalties.

But what is so telling here is that we have a pattern. The White
House, the FOP and Department of Justice has now recently taken
the Tiahrt Amendment one step further. What they are now sug-
gesting is that every single police officer, every rank and file police
officer who wants to trace a gun, the basic thing that you want to
do if you are trying to catch criminals and put them away, or try
to catch traffickers, is to get data. What they have said is that
every police officer needs to certify the purposes for seeking the
trace data and if those purposes are broader than the investigation
of one gun at a time, that somebody is liable to go to prison for 5
years.

The real question is, who does that help and who does that hurt.
That only helps one people, criminals. Who does it hurt? It hurts
law enforcement. There is a basic choice here. Who do you want to
protect? Do you want to protect cops or do you want to protect
criminals? The city of New York wants to protect cops. It seems
that the White House, the Justice Department and the ATF, by
making the rank and file police officer certify the purposes for the
request of data and threatening them with jail, wants to really
hurt cops and help criminals.

What is so striking about this amendment is just 1 year ago, the
Department of Justice itself, when considering the idea of having
police officers face criminal penalties for doing their job, wrote to
Congress that this would have a chilling effect, it would be delete-
rious to law enforcement, it would chill police officers from doing
their job by requesting key data and by sharing key data.

Mr. KUCINICH. I thank the gentleman. Whatever you have that
you would like to submit for the record on that, I would appreciate
it. This has gone on about, more than 9 minutes, so I just want
to say to Mr. Burton and Mr. Bilbray, if each of you would like to
consume 9 minutes, you are entitled to that each.
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Mr. BURTON. First of all, let me just say that people who don’t
agree with you do support law enforcement and policemen. The im-
plication of some of your remarks were that the people who don’t
agree with you aren’t caring enough about the police. I don’t think
that is true. A lot of police officers around this country don’t agree
with the position you have taken. I don’t know the percentage, but
I am sure there are a lot of them.

How many guns are there in America? Do you know?
Mr. FEINBLATT. I do not know. Mr. Helmke probably has that fig-

ure on the tip of his tongue.
Mr. HELMKE. There are estimates of around 200 million.
Mr. BURTON. Two hundred million.
Ms. THOMAS. More than that.
Mr. BURTON. You are going to keep track of 200 million guns?

What you are talking about, Mayor Helmke, is that if there is a
sale from one individual from another individual, there ought to be
a background check. Two hundred million guns. You have to be jok-
ing.

Mr. HELMKE. We are awash with guns in this country. That is
part of the problem.

Mr. BURTON. And to start creating a bureaucracy and making
law-abiding citizens criminals if they sell a gun to some other law-
abiding citizen, it doesn’t make any sense to me.

Mr. HELMKE. How do they know they are a law-abiding citizen
if they don’t do a background check before they sell it. That is the
problem. Most of the people aren’t selling their guns. A lot are col-
lections, a lot are handed down from their family, a lot they use.
Many people who own have a lot of guns. While there are that
many guns out there, there are also estimates that only 25 percent
of the households have a gun, too, I think is the figure. So those
guns are basically——

Mr. BURTON. You said 25 percent of the households. Where did
you get that figure?

Mr. HELMKE. I think that is——
Ms. THOMAS. I think some of that is through the Department of

Justice, they come out with reports. I think it might be cited in our
testimony if you take a look.

Mr. BURTON. But it is an estimate?
Ms. THOMAS. Yes, it is an estimate. Because there is no system

of registration of guns in this country right now. So all of this data
is generally collected through estimates in the numbers that we do
have.

Mr. BURTON. Let me ask you a question. You just said there is
no registration in this country right now. Are you advocating reg-
istration of guns?

Ms. THOMAS. I certainly think there are ways to go about it that
are feasible. I think that some kind of registration system, like we
have for cars in this country, would certainly be helpful in knowing
how many we have, knowing where they are and being able to un-
derstand a little better what the issue is.

Mr. BURTON. Let me just tell you, there are an awful lot of peo-
ple, there are 200 million guns out there, there are an awful lot
of people that are concerned about the second amendment and
their constitutional rights. They are afraid if you register all guns,
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at some point in the future there may be a tyrannical government
that uses the registration of those guns to disarm everybody in this
country in violation of the second amendment. I see you shaking
your head back there. It is a fact. People are concerned about that.

Ms. THOMAS. I absolutely hear what you are saying, and cer-
tainly a discussion of the second amendment is a very interesting
legal argument. I would hold that the Supreme Court of this coun-
try, in the 200 cases that have come since Miller in 1939, have held
that the second amendment is not a bar to sensible, sane, common-
sense gun regulation, that those laws, things like background
checks, have been upheld hundreds of times by the courts of this
country.

So the second amendment, with all respect, is not a prohibition
on common sense gun regulations that would save lives.

Mr. BURTON. In the sense of gun regulations, I agree with you.
But you are talking about registration, and that is a different sub-
ject. I am certainly not for that.

Mr. Chairman, I don’t think you need to ask any more questions.
Mr. FEINBLATT. Congressman, may I just respond to the com-

ment you made? This is not an issue of whether you disagree with
one position or don’t agree with another, whether you are for cops
or against cops. This is really an issue of whether you are going
to threaten cops with imprisonment for doing their job. That is ac-
tually what the Justice Department, the White House and the ATF
are now calling for by requiring police officers to certify. Everybody
in the law enforcement world just about sees this issue for what
it is. That is why 10 national law enforcement organizations oppose
the Tiahrt Amendment. It is why over 20 State and regional law
enforcement organizations oppose the Tiahrt Amendment. It is why
over 175 police chiefs from around the country oppose the Tiahrt
Amendment. And it is why 225 mayors, Republicans, Democrats
and Independents, oppose the Tiahrt Amendment. They want cops
to do their job.

Mr. BURTON. How many police chiefs are there in America?
Mr. FEINBLATT. There are obviously many——
Mr. BURTON. Well, how many?
Mr. FEINBLATT. I don’t have the number.
Mr. BURTON. You said 175 police chiefs. I would just like to know

what percentage of the——
Mr. FEINBLATT. I don’t have the percent, but I would be delighted

to give that to you.
Mr. BURTON. I was just given a note from my staff here. It says,

both the BATFE and the Fraternal Order of Police oppose release
of trace data.

Mr. FEINBLATT. It is true. The FOP——
Mr. BURTON. But you didn’t say that, though. You just cited a

bunch of people that oppose you and a bunch of groups that oppose
you. Don’t you think it is important also to say how many support
the other side?

Mr. FEINBLATT. There is one police organization in this country
that supports the Tiahrt Amendment. A single police organization.
Stack that against 10 national police organizations, 22 State and
regional organizations, 175—it is a lone voice.
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Mr. BURTON. What is that lone voice, the Fraternal Order of Po-
lice?

Mr. FEINBLATT. It is the Fraternal Order of Police. But——
Mr. BURTON. The Fraternal Order of Police, the majority of the

policemen in this country are members of the Fraternal Order of
Police.

Mr. FEINBLATT. Yes, except that——
Mr. BURTON. You’re saying one organization. But that is the ma-

jority of the policemen in this country. And the BATFE also op-
poses it.

Mr. FEINBLATT. The Fraternal Order of Police doesn’t speak with
one voice. I would refer you to this letter from the Illinois, for in-
stance, Fraternal Order of Police, which constitutes 10 percent of
the entire membership of the Fraternal Order of Police.

Mr. KUCINICH. Without objection, we will enter that into the
record.

[The information referred to follows:]
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Mr. BURTON. That is fine. What about the other 90 percent?
Mr. FEINBLATT. They are on record absolutely opposing it.
Mr. BURTON. What about the other 90 percent?
Mr. FEINBLATT. They are not alone, and I think that you will see

many——
Mr. BURTON. What about the other 90 percent? You just said 10

percent. What about the other 90 percent?
Mr. FEINBLATT. With all due respect, one organization, the Fra-

ternal Order of Police, which has basically taken the position that
the reason why the Tiahrt Amendment is a good thing is this. They
have said that it does two things. It protects dealers from harass-
ment. While 85 percent of dealers in this country have absolutely
no traces, 1 percent of the dealers account for nearly 60 percent of
the traces.

Every police organization that represents chiefs, who look at
crime on a macro level, not on a one at a time level, opposes it.
So what is the other reason that the FOP says that we shouldn’t
release trace data? They say, well, it could expose undercover oper-
ations.

However, when the ATF and the FOP have been asked, under
oath, whether they can give one single example in Federal court of
an instance where an undercover operation was compromised, they
were unable to do it. When Todd Tiahrt was asked whether he can
give one single example of an undercover operation that has been
compromised, he has been able to do it.

In fact, the real reason that we have the Tiahrt Amendment, I
think we can find by looking at the Washington Post from July 21,
2003, when Todd Tiahrt was asked why he put in the Tiahrt
Amendment——

Mr. BURTON. I am not asking you about Todd Tiahrt. I am not
asking that question.

Mr. FEINBLATT. Sir, the FOP supports Todd Tiahrt. We are talk-
ing about the FOP.

Mr. BURTON. No, no, no, no. Just the——
Mr. FEINBLATT. The reason that they are supporting the Tiahrt

Amendments is because ‘‘I wanted to make sure I was fulfilling the
needs of my friends who are firearms dealers, and the NRA offi-
cials said they were helpful in making sure I had my bases cov-
ered.’’ What we have here is another example of Congress bending
over backward——

Mr. BURTON. All right. You just go on and on and on.
Mr. FEINBLATT [continuing]. To protect the gun industry.
Mr. BURTON. You have made your point. Let me just say this to

you, or ask you this question. How many people are in the FOP
around the country?

Mr. FEINBLATT. Several hundred thousand, about 300,000, I
think.

Mr. BURTON. And how many oppose the Tiahrt Amendment and
take your position?

Mr. FEINBLATT. There are many States, there are States that are
fractured——

Mr. BURTON. How many?
Mr. FEINBLATT. I don’t have that answer.
Mr. BURTON. You should.
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Mr. FEINBLATT. Why should I? I can tell you this.
Mr. BURTON. Because you are making categorical statements

that can’t be verified.
Mr. FEINBLATT. I am not making a categorical statement. One

police organization opposes it, and 10 nationals, 1 police organiza-
tion supports it, 10 nationals oppose it, 22 State and regionals op-
pose it, 175 police chiefs. I do addition that way.

Mr. BURTON. The FOP represents more than all of those you
named. Combined. That is it. I have no more questions.

Mr. KUCINICH. I want to thank the gentleman from Indiana. I
want to ask the witness if you could provide this committee with
the qualification and the quantification of the various groups that
have taken positions on this that you offer to this committee as
proof of the position that you hold.

Mr. FEINBLATT. Absolutely.
Mr. KUCINICH. We would appreciate it very much.
[The information referred to follows:]
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Mr. KUCINICH. Also without objection, the Washington Post arti-
cle that you mentioned, if it could be included in the record, and
the letter from the Illinois FOP, if it could be included in the
record. Without objection.

[The information referred to follows:]
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Mr. KUCINICH. Mr. Bilbray, you have 9 minutes.
Mr. BILBRAY. Thank you, Mr. Chairman. I hope to not use it all

up.
I would first of all like to thank Ms. Thomas. I think too often

we don’t talk about where we really want to go with these issues.
Ms. Thomas, I think it might have been a slip of the tongue, but
you indicated you really would like to see national registration of
all firearms within the Nation.

My question to you though, is, you made a comment about reg-
istering motor vehicles. What State requires that you must register
a car to own a car?

Ms. THOMAS. I believe the State of California does. You and I are
both from California and I believe I registered my car, and that is
because I had to. When a police officer pulls me over and they ask
me for my registration, I believe I need to provide that.

Mr. BILBRAY. Ma’am, let me clarify. Are we not required to reg-
ister a car simply to own a car? You are required to register a car
to operate that car on a public right of way. Ownership of a motor
vehicle, motorcycle, car, tractor, whatever, is not regulated by the
State for ownership. It is regulated for use on public right of ways.

So there is a distinct difference here, when we talk about this,
that from now on, I am just saying as a local government guy,
there is a huge difference, and I think now if you think about it,
if you own a motorcycle that is just going to be used off-road, you
don’t have a registration, right? You don’t have to license it then.
But if you use it on the road, there is a distinct difference. I would
use, a fair comparison would be the fact that we do register and
permit those who want to carry a firearm, loaded, in the public. So
there is a distinct difference.

So in the future, I hope that when you bring this up, you think
about the fact that to drive a car on California roads, you are re-
quired to register it. But mere ownership is not a registration.

Ms. THOMAS. I brought that up as an example of ways in which
we as a society have balanced the rights of the individual against
the risk to society. We take steps in order to ensure that there are
safety provisions, preventive safety provisions and tracking in
place. Certainly, I trust you are 100 percent about car registra-
tions.

Mr. BILBRAY. From now on, there was a mis-speak there, to own
a car, you don’t have to have it registered, to drive it on a public
street, you do, though.

Ms. THOMAS. If you say so, then I am sure you are correct.
Mr. HELMKE. In Indiana, it is a little bit different. If it is an op-

erable vehicle, you do need to have it licensed and registered.
There are distinctions.

Mr. BILBRAY. Usually, it is because, specifically on a tax purpose,
there is a personal property tax, and that is used to levy a tax.

Mr. HELMKE. I know in Indiana the concern is abandoned vehi-
cles, too, on the streets that are inoperable.

Mr. BILBRAY. Junk. And there you come back to—John, your city
sued the car, I mean, the manufacturers of the firearms, because
the ATF was not enforcing the law?

Mr. FEINBLATT. What I was referring to, no, is gun dealers. New
York City, along with many other cities, does have a suit against

VerDate 11-MAY-2000 09:25 Jul 18, 2007 Jkt 000000 PO 00000 Frm 00119 Fmt 6633 Sfmt 6633 C:\DOCS\35771.TXT HGOVREF1 PsN: HGOVREF1



116

manufacturers. However, what I referred to in my testimony and
the discussion here today was a suit against 27 gun dealers in five
States.

Mr. BILBRAY. In five States?
Mr. FEINBLATT. In five States.
Mr. BILBRAY. And you have other activities against those who

manufacture?
Mr. FEINBLATT. We do have a pending suit against manufactur-

ers that requires them to conduct basically a code of conduct which
will require them to take notice of dealers who have high traces
and continue to sell illegally.

Mr. BILBRAY. Are they violating the ATF regulations?
Mr. FEINBLATT. The dealers, which is the suit I talked about, are

absolutely violating them.
Mr. BILBRAY. OK, you said you are suing them because ATF is

not doing the work. I am talking about the lawsuits against gun
dealers.

Mr. FEINBLATT. We are suing them, what we are actually suing
the dealers for is violating the law. All we are trying to do is en-
force the law.

Mr. BILBRAY. OK, you have one group that are the dealers you
are suing because they are violating the law. Are the gun manufac-
turers violating the law?

Mr. FEINBLATT. The gun manufacturers is a completely different
type of suit. It is a suit where we are basically calling upon them
to take notice of illegal sales practices and just adopt a code of con-
duct. But when you talk about the dealers, what we are suing is
27 dealers who flagrantly sold guns to straw purchasers. They are
on tape, caught red-handed. What we are only asking for is to en-
force the law. That is all that we want to do. Most gun dealers play
by the rules. Most gun dealers are absolutely honest. But breaking
the law——

Mr. BILBRAY. Getting back to this issue, though, you have two
sets of lawsuits now and you are willing to defend one based on the
fact that they are violating the law. I went back and said you had
another one——

Mr. FEINBLATT. I agreed.
Mr. BILBRAY. You are suing them because they make guns or be-

cause they are breaking the law?
Mr. FEINBLATT. We are suing them because they are not taking

notice, it is a civil suit and they have a responsibility, it is a neg-
ligence action based on the fact that they continue to supply guns
to dealers who are breaking the law.

Mr. BILBRAY. Do you have that kind of lawsuit to the manufac-
turers of alcoholic beverages?

Mr. FEINBLATT. We actually do, certainly——
Mr. BILBRAY. Beer, wine?
Mr. FEINBLATT [continuing]. Sting operations all the time——
Mr. BILBRAY. I meant the manufacturers, the national manufac-

turers of alcohol, as opposed to——
Mr. FEINBLATT. No, we don’t, but there is a big difference, which

is, the manufacturers actually know who are the illegal gun deal-
ers.
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Mr. BILBRAY. Oh, so they do, so they are breaking the law, you
are saying?

Mr. FEINBLATT. No. What I am saying is they are on notice. I
don’t believe the manufacturers of Camel cigarettes knows when
the corner bodega sells illegally to a minor. But there is no
question——

Mr. BILBRAY. So you are saying, I thought you said that the gun
dealers weren’t breaking the law. Now you are saying they are,
they are knowingly breaking the law?

Mr. FEINBLATT. The gun dealers are without a doubt breaking
the law.

Mr. BILBRAY. No, but I meant the gun manufacturers.
Mr. FEINBLATT. I said that the gun manufacturers are on notice

that they continue to supply to dealers that are breaking the law.
All we are seeking in that manufacturing suit, along with many
other cities who have brought similar suits, is that they stop selling
to those.

Mr. BILBRAY. Is it against the law for them to make those sales?
Mr. FEINBLATT. It is a, I think that it creates a nuisance, it cre-

ates a civil nuisance and that is a colorable claim under law.
Mr. BILBRAY. OK, that’s why you are going civil, as a nuisance.
Mr. FEINBLATT. We are talking about civil cases, absolutely.
Mr. BILBRAY. I would ask, you are a high ranking individual in

law enforcement, or in the city. Is New York City a sanctuary city
for illegal immigrants?

Mr. FEINBLATT. Absolutely not. And I am not sure what rel-
evance it has to today’s testimony.

Mr. BILBRAY. The activity of information sharing, the activity of
focusing on certain deals, city of New York in the past has had
major problems. I don’t know what your status at this time. But
we have had open discussion about not having law enforcement co-
operate with Federal law enforcement, not sharing information
with Federal law enforcement over on one side. I just feel it is real-
ly inconsistent for the city of New York, who has in the past said,
we are not going to participate with the Federal Government on
this issue, because we are worried about privacy, we are worried
about individual rights, we are worried about violation of some, a
segment of our population because it is so important to protect
these individual rights and this privacy, and then on another issue
for the same city to say, it is ridiculous to worry about those, not
sharing information, it is ridiculous to worry about the privacy and
moving it over. I just have to say, John, I really see an inconsist-
ency with the history.

Mr. FEINBLATT. There would be an inconsistency if it were true,
Congressman. However, let me tell you, because in fact I have tes-
tified before Congress on this very issue. It is certainly our policy
to notify people when there have been criminal convictions.

The problem is, actually that the INS has, makes it extremely
difficult to make these reports. In fact, I wish I had a document
from the INS which basically goes through step by step what in-
structions to INS officials, what they are to do when they receive
a call from a local. And let me paraphrase it, since I don’t have it
in front of me. The instructions go something like this: if you get
a phone call from a local law enforcement agency trying to report
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that a person who is undocumented has committed a crime, tell the
caller that you should now write a letter. If they then follow that
up and write a letter, rather than making a phone call as in-
structed, you should then instruct them to have their supervisor
write a letter. If they then write a letter according, if the super-
visor then writes a letter, advising of the conviction or the arrest
of somebody, you should then, and I can’t remember the next steps
of it, provide documentation.

So the problem really is that the INS has historically, and I want
to be truthful, I don’t know whether this has been changed, but
historically has made it extraordinarily difficult for locals to do it.
Because in fact, the INS has not wanted to enforce these laws.

Mr. BILBRAY. Well, I appreciate that concern and the history of
a previous administration, at least, and I would be interested to see
what this administration looks at, cooperation with the Federal
Government or specific direction to law enforcement, that unless
somebody has committed other crimes, that individuals who are il-
legally present in the United States would not be apprehended or
engaged by New York law enforcement.

My biggest point is this. The privacy issue needs to be addressed
on both sides. But the consistency of law enforcement to say, one
issue we are going to be engaged in lawsuits and litigation on the
other side, we are basically going to be saying, unless one of our
city laws are broken or State laws are broken, we are not going to
be engaged.

Mr. KUCINICH. The gentleman’s time has expired.
Mr. FEINBLATT. Let me just respond.
Mr. KUCINICH. The gentleman’s time has expired.
Mr. FEINBLATT. Gun trace data——
Mr. KUCINICH. Sir?
Mr. FEINBLATT [continuing]. Only has crime data in it. So the

only privacy that it is actually protecting is criminals.
Mr. KUCINICH. The witness is out of order. Actually, the gentle-

man’s time has expired. I appreciate your presence here, but I
would just appreciate your following the decorum of this commit-
tee.

Mr. BURTON. Mr. Chairman.
Mr. KUCINICH. The gentleman’s time has expired. I want to

thank this panel for its presence.
Mr. BURTON. Can I submit something for the record?
Mr. KUCINICH. The gentleman certainly can, without objection.
[The information referred to follows:]
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Mr. KUCINICH. All Members will have 5 days to submit testi-
mony. I want to thank each of the witnesses for being here. Your
presence is very much appreciated and I am grateful for the testi-
mony which you have brought to this committee.

This is the opening of a much longer discussion and your pres-
ence has helped to ensure that we were able to make a positive be-
ginning. So I am going to dismiss the first panel and ask for the
second panel to be ready.

We are now going to move to our second panel of witnesses on
this Domestic Policy Subcommittee hearing entitled, ‘‘Lethal Loop-
holes: Deficiencies in State and Federal Gun Purchase Laws.’’ I
would now ask the witnesses to, first I will introduce them.

We have Rachel Brand. Rachel Brand was confirmed as Assist-
ant Attorney General for the Office of Legal Policy of the U.S. De-
partment of Justice on July 28, 2005. In her position, she manages
the development of a variety of civil and criminal policy initiatives,
the creation of departmental regulations and the Department’s role
in the confirmation of the President’s judicial nominees. Her office
also oversees legal policy for the ATF and the FBI.

Before her current appointment, Ms. Brand worked in the Office
of Legal Policy principally on terrorism issues; served as an associ-
ate counsel to the President and clerked for Supreme Court Justice
Anthony Kennedy.

In addition to Ms. Brand, the Department of Justice has made
Steve Rubenstein, the ATF’s Chief Counsel, available to sit at the
witness table and respond to any questions Members may have re-
garding the ATF’s role in enforcing firearms law, including the
Brady Act. Stephen Rubenstein was appointed Chief Counsel of
ATF on September 29, 2003. He serves as the principal legal advi-
sor to the ATF’s director and oversees legal services related to,
among other laws, Federal firearms and explosives laws.

His office provides technical assistance to congressional commit-
tees in legislative drafting sessions; makes recommendations to the
Department of Justice concerning litigation and furnishes legal ad-
vice and assistance to other Federal, State and local agencies in-
cluding the U.S. attorneys and Justice Department officials in the
prosecution of ATF cases. Prior to becoming Chief Counsel, Mr.
Rubenstein held the position of Associate Chief Counsel for 5 years.

It is the policy of this subcommittee and also of our full commit-
tee, the Committee on Oversight and Government Reform, to swear
in all witnesses before they testify. I would ask that the witnesses
rise, raise your right hands.

[Witnesses sworn.]
Mr. KUCINICH. Thank you. Let the record reflect that the wit-

nesses answered in the affirmative.
As in panel one, I ask our witnesses to give an oral summary of

their testimony. Keep the summary under 5 minutes in duration.
I want you to keep in mind that your complete written statement
will be included in the hearing record. Ms. Brand, you may begin
your testimony.
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STATEMENT OF RACHEL L. BRAND, ASSISTANT ATTORNEY
GENERAL FOR LEGAL POLICY, DEPARTMENT OF JUSTICE,
ACCOMPANIED BY STEPHEN R. RUBENSTEIN, CHIEF COUN-
SEL, BUREAU OF ALCOHOL, TOBACCO, FIREARMS AND EX-
PLOSIVES
Ms. BRAND. Thank you, Chairman Kucinich, Congressman Bur-

ton. I appreciate the opportunity today to talk about the National
Institute Criminal Background Check System [NICS]. The Brady
Act required the Attorney General to establish a system that gun
dealers can contact to determine whether a prospective gun pur-
chaser is prohibited under Federal or State law from buying a gun.
The NICS is that system.

The NICS has had a significant impact in preventing prohibited
persons from buying guns from gun dealers. Since 1998, as you
mentioned earlier, chairman, over 75 million background checks
have been processed by the NICS. Those checks have denied about
1.1 million gun transfers to persons prohibited from possessing fire-
arms.

The NICS has also gone a long way toward fulfilling the Brady
Act’s requirement that background checks be completed promptly,
so that lawful purchasers can buy a firearm without unreasonable
delay. Currently, 92 percent of NICS checks are completed during
the initial phone call, usually within a minute. Ninety-five percent
of all checks are completed within 2 hours.

The NICS is a computerized system that queries several national
data bases simultaneously, including what we call the III, which is
a data base of criminal history records, the NCIC, which includes
among other things records of protection orders and wanted per-
sons, and the NICS index itself, which includes other records that
are relevant specifically to gun background checks.

The effectiveness of the NICS in preventing gun transfers to pro-
hibited persons depends directly upon the availability of records to
the system. Although the Brady Act requires Federal agencies to
provide the NICS upon the Attorney General’s request with infor-
mation about those who are prohibited from buying firearms.
States are not required to provide any information to the NICS. So
to the extent that they do so, they do so voluntarily.

To improve the availability of State records of the NICS, NCIC
and III, the Brady Act established the NCHIP Federal funding pro-
gram, which since 1995, has awarded over $500 million to the
States. With the help of NCHIP, the States have come a long way
in increasing the automation and accessibility of records to the
Federal data bases.

In addition to providing funding to the States, the FBI and ATF
have worked tirelessly since the inception of the NICS to encourage
States to provide more records to the system. This outreach has in-
cluded education of State officials about the NICS and about the
contours and parameters of the Federal firearms prohibitors and
given technical support to State agencies that hold the records.

Specifically relevant to the Virginia Tech tragedy, both the ATF
and FBI have done outreach and provided education to States and
encouragement to provide more mental health records to the NICS
system. One of the most recent examples of that is a letter sent
yesterday by ATF to all the States, explaining the Federal mental
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health prohibitor and offering to help the States determine whether
their records meet the Federal standard. If we have not already
provided you with a copy of that letter, we will do so after the hear-
ing.

ATF also plans to amend its Form 4473, which is the form that
the person fills out when they go to a gun dealer to buy a gun, to
provide more information to the prospective buyers about the pa-
rameters of the mental health disqualifier.

Despite the Department’s efforts and the tremendous progress
that has been made in improving the completeness of records avail-
able to the NICS, there are still significant shortcomings in the
system. They include, for example, the fact that about half of III
arrest records are missing final dispositions, and the fact that
fewer than half of the States provide any mental health records to
the NICS, even though States that do provide records, only a hand-
ful of those provide any significant number of mental health
records to the NICS.

We are continuing our efforts to encourage the States to provide
more information to the NICS and several States are actively en-
gaged in changing their law or in taking other efforts to provide
more information to the NICS.

So I appreciate the opportunity to testify today. I would like to
note that Federal firearms prosecutions are one of the Depart-
ment’s top priorities. We take that very seriously through Project
Safe Neighborhood. I would note that since fiscal year 2001, when
Project Safe Neighborhood was stood up, we have charged over
71,000 defendants with gun charges. The number of gun prosecu-
tions starting in the 6-years from fiscal year 2001 to fiscal year
2006 is more than twice the number of Federal gun prosecutions
that was brought in the previous 6 year period. So I want the com-
mittee to know that we take enforcement of the gun laws very seri-
ously.

Thank you very much, and I would be happy to answer your
questions.

[The prepared statement of Ms. Brand follows:]
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Mr. KUCINICH. I thank the gentlelady.
Mr. Rubenstein.
Mr. RUBENSTEIN. I am happy to be here and would be happy to

answer any questions.
Mr. KUCINICH. You are going to be here just to answer any ques-

tions?
Mr. RUBENSTEIN. Yes.
Mr. KUCINICH. OK. Thank you very much.
Ms. Brand, in your written testimony, you have outlined the

amount of data submitted into NICS. But what is particularly im-
portant to establish here is how much data NICS would contain if
the data base were complete and consequently, how much data is
still missing. It is kind of a continuation of the discussion from the
last panel. That is what I had asked your staff to prepare for this
hearing. I am disappointed that it hasn’t been produced yet. Do you
have it now?

Ms. BRAND. Are you asking how many records exist, for example,
in mental health that we do not have? Is that what you are asking?

Mr. KUCINICH. I am asking, how much data is missing from your
data base?

Ms. BRAND. It is really impossible for us to know that, to take
the mental health disqualifier, for example, as was discussed in the
first panel, under Federal law, a person is prohibited from possess-
ing or purchasing a gun if they have been adjudicated by a court
or other government agency as a danger to themselves or others as
a result of mental illness, or if they have been involuntarily com-
mitted.

We at the Federal level have no way of knowing how many such
persons are out there. In some States, it would be difficult for the
State even to know right now, because most of those adjudications,
or many of those adjudications, will be made by State courts in all
the different counties around the State, with no centralized——

Mr. KUCINICH. So what is the completeness of your data base,
then, at NICS?

Ms. BRAND. We know that very few States provide significant
numbers of mental health records to the NICS, and so we know
that it is substantially incomplete. We just don’t know the number,
the total number that might be out there.

Mr. KUCINICH. I will get more specific. Let’s say including all the
Federal prohibited persons categories, what is the percentage of
data that has been entered into the NICS data base in a form that
can be used in the Brady background check?

Ms. BRAND. The best data that we have concerns criminal dis-
positions. My written testimony does provide a little bit more detail
on that. We think about three out of four criminal records are
available to the NICS, so about 75 percent available to the NICS
in some form. The main problem with criminal history records is
that although the arrest record may go into the III at the begin-
ning, less than half of those records have a final disposition in the
system. So if someone who had been arrested goes to buy a gun,
then NICS may see in the system that there was an arrest, but
have no idea whether the person was actually convicted. Simply
being arrested doesn’t prohibit one from buying a firearm. Having
been convicted of certain crimes does. So then the NICS system
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would have to go and contact the State to find out what the final
disposition was.

Mr. KUCINICH. How deficient is that, then, with respect to State
reporting? Let’s talk about criminal history.

Ms. BRAND. We think three out of four criminal records are in
the system in some form, but only about 44 percent of those have
final dispositions.

Mr. KUCINICH. What about mental health?
Ms. BRAND. We don’t know what the total universe of mental

health records is, so we are unable to know.
Mr. KUCINICH. What do you have in terms of the data base? Do

you have anything?
Ms. BRAND. We know the total number of records that we have.

We know how many States provide any records, which is 22 States
provide any records. But many of those States have only provided
maybe one or two records ever to the system.

Mr. KUCINICH. So you are saying that data base, as far as with
respect to mental health reporting, wouldn’t be——

Ms. BRAND. Is very incomplete.
Mr. KUCINICH. Right. What about domestic violence records?
Ms. BRAND. Well, domestic, if you are talking about misdemeanor

crimes of domestic violence, we believe that many of those are in
the system. The difficulty there, though, is that they would be pro-
vided to the III as an assault charge, maybe. But the State
wouldn’t flag it, necessarily, as a crime of domestic violence. So
when a person goes to buy a gun, the NICS would have to take a
look at the record and try to then contact the State and go behind
it and figure out whether it was a crime of domestic violence or
not.

Mr. KUCINICH. Excluding domestic violence convictions, what
percentage of conviction data that are relevant to the prohibited
persons have been submitted by the Federal Government and the
States to the NICS data base?

Ms. BRAND. The best information I have is that we have three
out of four criminal records. I believe that includes both Federal
and State. Yes.

Mr. KUCINICH. In your written testimony, you state that fully
one half of disposition data, that is data regarding whether an indi-
vidual charged with a crime was ultimately convicted, is not cur-
rently in that NICS data base. So taking the deficiency of disposi-
tion data into account, I would like to see if you want to revisit
your estimate.

Ms. BRAND. I am not sure I want to do the math on the fly, Mr.
Chairman. But we could see if we could provide better information
about the statistics to you after the hearing.

Mr. KUCINICH. Actually, we want to have that kind of a dialog
with you.

Ms. BRAND. It is 44 percent of 75 percent, I guess, whatever that
is. Because we have 75 percent of all criminal records, 44 percent
of those have complete dispositions, that is my understanding.

Mr. KUCINICH. So that would be about 33 percent or something
like that. OK. So given your conclusion that the NICS data base
is deficient and substantially incomplete, and the testimony you
have heard from witnesses on the first panel that the pending leg-

VerDate 11-MAY-2000 09:25 Jul 18, 2007 Jkt 000000 PO 00000 Frm 00150 Fmt 6633 Sfmt 6633 C:\DOCS\35771.TXT HGOVREF1 PsN: HGOVREF1



147

islation, the NICS Improvement Act, would improve the quantity
and quality of data in NICS, does the Department of Justice have
a position on the NICS Improvement Act and H.R. 297 that pro-
vides both what you could carrot and stick to States to report to
NICS?

Ms. BRAND. We support the bill’s general aims of encouraging,
providing a financial incentive to States to provide more informa-
tion. We actually already do something similar through the NCHIP
program that I mentioned in my testimony and that was discussed
in more detail in my written testimony. We most likely will have
some technical comments on the bill and with respect to what the
right dollar amount is, we haven’t taken a position on that. But we
certainly support its general aims.

I thank you, Ms. Brand.
Mr. Bilbray.
Mr. BILBRAY. Mr. Chairman, I just wanted to clarify for the

record, because there was a statement made here, a testimony, the
city of New York was talking about the fact that they were sort of
outraged that the criminal activity, information was not being
shared with the city of New York. When the witness was asked
about the sanctuary status for illegals in New York, he clearly said
that there wasn’t any.

I would just like the record to show that on September 22, 2003,
Executive Order 41 was signed by the mayor which said that any
information pertaining to illegal immigration or that status is con-
fidential and shall not be shared with Federal immigration or Fed-
eral officials. So I just want to make it clear that the testimony,
I am sure the individual meant well and did not realize that he
mis-spoke. But the city of New York is and has been for a long time
a sanctuary city. And I just think that when we talk about ex-
changing information about lawbreaking, not telling people who
are criminals and who are not, that we should be consistent on
this. So I yield back, Mr. Chairman, to the gentleman.

Mr. BURTON. I just have a couple of questions, Mr. Chairman.
First of all, I want to say to Ms. Brand, the record that you spoke

of just a minute ago is very, very good. And you are to be congratu-
lated. The Justice Department is to be congratulated on the record
that has been compiled in dealing with these criminals and these
people that break the law.

Ms. BRAND. Thank you.
Mr. BURTON. I will preface my questions with that.
I think the only question I would really like to know the answer

to is, you said that you generally agree with the goals of the NICS
legislation to get additional information for the Federal Govern-
ment to deal with these people. Do you have any idea of the cost
to the States to garner the information on mental health records
and also from the courts, the convictions of people that have been
convicted of felonies or other crimes?

Ms. BRAND. I have never seen a specific dollar amount about how
much it would cost the States to get their systems in a state that
would allow them to provide all the mental health information. I
will see if anyone at the Department has that information. I do
know that the Bureau of Justice Statistics, which is part of the De-
partment of Justice, is in the process of doing a survey to the
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States to determine which of them don’t provide mental health
records because of resource limitations and which of them don’t
provide mental health records of other reasons. Because there are
a number of States that have State statutes and regulations that
prevent them from providing that information to the Federal Gov-
ernment.

Mr. BURTON. Well, let me just say that the goals may be laud-
able, but the mandates to the States or the local, the cities
throughout the country without funding from the Federal Govern-
ment, unfunded mandates are something that the State and local
governments do not want. So if we are going to go down that path
where you need additional information on mental health records or
convictions, then we ought to find out the cost and we ought to
make sure that the States don’t bear that burden.

In Indiana right now, our property taxes are so high already that
people pay are ready to march on the State house. So we want to
make sure we don’t add any more liabilities on the States from the
Federal Government with a mandate that is not going to be fund-
ed.

Ms. BRAND. I agree, we would not support an unfunded mandate.
My understanding is that the NICS Improvement Act doesn’t man-
date States to provide the information, but it provides money to do
it. The NCHIP program which exists now provides grants every
year to many States around the country to just help, for example,
if they don’t have an automated system at all to collect the records,
it would help them fund the creation of something like that, or it
would help them create the electronic systems to provide informa-
tion electronically to the NICS. It assists them without requiring
them to provide the information to the Federal Government.

Mr. BURTON. Thank you very much, Mr. Chairman. I don’t have
any other questions.

Mr. KUCINICH. I thank the gentleman.
Ms. Brand, a July 2004 Department of Justice report found that

most federally licensed firearm dealers are inspected infrequently
or not at all. According to the former ATF Director, the agency’s
goal is to inspect each FFL at least once every 3 years to ensure
that they are complying with Federal firearms laws.

However, due in part to resource shortfalls, the ATF is currently
unable to achieve that goal. ATF workload data show that the ATF
conducted 4,581 federally licensed firearm dealer compliance in-
spections in fiscal year 2002, or about 4.5 percent of the approxi-
mately 104,000 federally licensed firearm dealers nationwide. At
that rate, it would take the ATF more than 22 years to inspect all
federally licensed firearm dealers. That is right from the Depart-
ment of Justice report.

Why is this the case and is it still the case, and how can the ATF
improve on its inspection performance?

Ms. BRAND. If you don’t mind, I would like to refer that question
to Mr. Rubenstein, who is Chief Counsel of ATF.

Mr. KUCINICH. Mr. Rubenstein.
Mr. RUBENSTEIN. Mr. Chairman, thank you for the question.
ATF tries to target its resources to inspect those licensees who

come to our attention. The vast majority of licensees follow the
rules and regulations and it is not necessary that we inspect them
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very often. We try to target our investigations to licensees who do
come to our attention, either through local law enforcement or
through our own undercover efforts, to ensure that they are in fact
complying with the rules and regulations.

So while we may not be able to inspect all the licensees as often
as we might like, we try very hard to inspect those licensees who
do need to be inspected to ensure that they are complying with
laws and regulations.

Mr. KUCINICH. How do you know who needs to be inspected and
who doesn’t, if you have so few personnel?

Mr. RUBENSTEIN. We get that through targeting our inspections,
each field division has a plan in which it determines whether or
not, who it is going to inspect, by talking with local law enforce-
ment, undercover operations it may be using, random inspections
that it conducts. Over the years, we look at trace data, obviously,
and determine whether or not that might be a reason why we
might look at a licensee.

So we try very hard to target the resources we do have for those
licensees. Our primary goal is to ensure that they are in fact com-
plying with the law. When we go out to inspect a licensee, our goal
is to ensure that they know what the regulations require and that
they are in fact following those regulations.

Mr. KUCINICH. Here is what I am wondering. I am trying to
square what you had to say with the former panel, representative
from New York City, who said that they were able to identify 27
licensed gun dealers, and that they had to sue them to come into
compliance. Did New York City do a better job than the ATF in the
case of their sphere of operation?

Mr. RUBENSTEIN. I am not going to comment on whether New
York City did a better job or not.

Mr. KUCINICH. Were they luckier with enforcement?
Mr. RUBENSTEIN. Again, I am not going to comment. We did look,

they did send us some information about the 27 investigations. In
reviewing that with the U.S. Attorneys, it was determined that
there was not enough evidence to bring criminal actions at the Fed-
eral level.

But be that as it may, I think ATF sets its priorities as to who
it should inspect, and I think uses its resources to its fullest capa-
bility to ensure that licensees are in fact complying with the Fed-
eral firearms laws. I think as the first panel represented and as I
think we all know, the vast majority of licensees are in fact comply-
ing with the law.

Mr. KUCINICH. One of the things that you said, you said you
didn’t have enough, there wasn’t enough evidence. It was my un-
derstanding that New York City actually had these gun dealers on
tape. Were you aware of that?

Mr. RUBENSTEIN. I was aware that there were some tapes, yes,
sir. I did not review the tapes.

Mr. KUCINICH. In terms of evidence, just for my information,
what standard of evidence does a tape provide? Is it a low stand-
ard? Is it a high threshold of evidence?

Mr. RUBENSTEIN. I am not in a position to testify about what was
or was not on the tape, or whether or not it met a standard. All
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I can tell you was that the U.S. Attorneys who reviewed the tape
determined that it did not meet the standard for prosecution.

Mr. KUCINICH. I would just say that, with all due respect, Mr.
Rubenstein, it was obviously enough evidence that the gun dealers
voluntarily entered into a consent agreement that dramatically
changed the way in which they operated. I am just pointing that
out to you as someone who is the counsel for the Department.

Mr. RUBENSTEIN. I understand, and again, I can’t comment on
that.

Mr. KUCINICH. This isn’t a point of view, this is a point of law.
Mr. RUBENSTEIN. I am just saying, as far as whether or not it

met a Federal standard for prosecution, is perhaps different than
entering into a consent agreement with a private party.

Mr. KUCINICH. Does the DOJ support repeal of the Tiahrt
Amendment?

Ms. BRAND. The answer is no. The President’s budget request
contained language that was similar to the Tiahrt Amendments.

Mr. KUCINICH. Why not?
Ms. BRAND. I am going to defer to Steve on that one.
Mr. RUBENSTEIN. We don’t believe the Tiahrt Amendment im-

pedes law enforcement. Over the last several weeks, and perhaps
months, there have been numerous articles and questions about
the Tiahrt Amendment and what trace data can be released and
what can’t be released. What I want to say is that, firearms trace
data is critically important, that is developed by ATF to assist
State and local law enforcement in investigating and solving vio-
lent crimes. ATF traces approximately 280,000 firearms every year
for approximately 17,000 law enforcement agencies around the
country.

We consider that to be law enforcement-sensitive information.
Because it is often the first investigative lead in the case. If I can
briefly explain what occurs, a police department will find a gun at
a crime scene, they will ask ATF to trace it. We will trace that fire-
arm for that local police department.

That may be the last ATF hears about that trace. We will give
that information to that local police department and assist them in
any way possible to help investigate that crime. They at some
point, if they are asked by another law enforcement agency outside
the jurisdiction, are free to disclose that information to any other
law enforcement agency. In fact, there are multi-jurisdictional task
forces in which trace data is disclosed.

The concern for ATF, the historical concern, predating the Tiahrt
Amendment, has been the release of trace information to other
than a law enforcement agency who recovered a firearm. Because
the concern would be, if it is released to third parties, it could help
criminals evade detection, it could interfere with undercover oper-
ations, it could interfere with ongoing State investigations that
were being pursued. But ATF’s primary goal, one of its primary
goals under the Gun Control Act, is to assist State and local law
enforcement in their fight against crime. I think the Tiahrt Amend-
ment, we don’t believe, does anything to stop ATF or to impede
ATF in assisting the States in that fight.

Mr. KUCINICH. I thank the gentleman.
Mr. Issa, do you have questions?
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Mr. ISSA. Just following up on that, can we all agree that the two
biggest challenges we face today is in fact making sure that all per-
sons, whether mentally defective, criminal in their background, il-
legally in this country, need to be on a 50 State basis, plus the ter-
ritories, excluded from being able to purchase guns. Is that a fair,
broad statement?

Ms. BRAND. Federal law already prohibits the categories of peo-
ple you just mentioned.

Mr. ISSA. Right, except in fact, Virginia Tech shows us that we
have not yet successfully implemented those existing laws.

Ms. BRAND. There are significant gaps, there are a significant
number of records that are not in the NICS system, that is true.

Mr. ISSA. The reason for my question, we are an oversight and
reform committee. It is actually very good that we are, because our
job is to say, in many ways, are the existing laws sufficient and is
it an absence of implementation, is it a defect in the law, or is it
in fact, if you will, bureaucracies that are in the way. It appears
as though we do have a State cooperation and information sharing
problem, State and local, that has to be worked on. Some of it will
have to be, consistent with the Constitution, it will have to respect
the States, but encourage the States.

The second and obvious one is, and I think Mr. Bilbray brought
this up earlier, we have a challenge in that we have 12 million
illegals in this country. They represent, in California, nearly half
of all the people who are incarcerated in our prisons and they rep-
resent a huge part of the gun crime. So we have a Federal issue
that would appear to be not fully taken care of.

And then last one, and I think, Mr. Rubenstein, you were hitting
on it, we do have a mandate to track weapons from womb to tomb
and in fact to provide law enforcement the ability to get the infor-
mation necessary in criminal prosecutions. If I heard you right, ba-
sically you are saying you are reasonably satisfied that you are
going that direction. I want to make sure I give you a chance to
say whether or not you believe that is as big a problem as the State
and local cooperation and the Federal implementation of persons
who should not be able to purchase, which clearly, this committee,
we didn’t even meet and we knew we had a problem there.

Mr. RUBENSTEIN. If I understand your question correctly, I think
that is correct.

Mr. ISSA. OK, but your satisfaction level is relatively high as to
release of information State and local law enforcement?

Mr. RUBENSTEIN. Yes, sir.
Mr. ISSA. So if, and hopefully we will get unanimity here, if we

were to focus most narrowly to get the most effectiveness from this
committee’s energies and time, both in oversight and potential leg-
islation we might introduce, although it probably wouldn’t come
back to this committee, it would be referred to another committee,
we should work on things which would allow or encourage or bring
about 50 State cooperation and compliance with the individuals,
the groups that I mentioned that are prohibited from gaining fire-
arms?

Ms. BRAND. If I understand what you are saying, yes. It has been
a goal of the Department since NICS was stood up in 1998 to con-
stantly increase the number of records the State put into the sys-
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tem. Now, we can’t constitutionally force them to do that, but we,
it is not as though we just woke up after Virginia Tech and started
encouraging them to do it. We have been encouraging them to do
it for years.

Mr. ISSA. Right. And if you were here, on an earlier panel, I
made the point that this President has clearly made it a priority
for the U.S. Attorneys, this Attorney General and his predecessor
have, for gun crime enforcement, even where it wasn’t necessarily
popular, has made the point that U.S. Attorneys have to do a sub-
stantial amount of that.

But circling back again, as you all know, the power of Congress
in interstate commerce and other areas has been used, the highway
implementation, we were able to get States to all go to 55 when
we wanted them to go to 55, we were able to get them to go to 21
for the age of drinking when we wanted to. We have ways of en-
couraging States to do certain things and to comply. We certainly
have tremendous amounts of dollars that come from the Federal
Government to provide law enforcement tools. And we can reason-
ably expect that if they don’t want that money, they can choose not
to cooperate. If they do want that money, we can hook, perfectly
constitutionally, that they shall comply with certain aspects of en-
forcement.

The question is, is that the best use for this committee and if it
is, what recommendations could you make to us for tools to do it
or, more importantly, where we should first put our priority within
that major group of non-compliance with making sure that certain
groups or individuals do not get weapons?

Ms. BRAND. We already have the NCHIP funding program, which
the President funds in his budget request every year. Congress ac-
tually has funded the NCHIP program at lower levels than the
President’s budget request for the last several years running, and
for the last 2 fiscal years that program has been funded at only $10
million when the budget request has been around $50 million.

So $10 million is really not that much money to parse out among
all the 50 States to help improve their systems. So we certainly
support improving systems that way.

Now, the NCHIP programs that it has funded has priority areas
to encourage the States and their grant applications to focus on
those areas. One of those areas is improving mental health records
provision to the system. So that is something, that and the crimi-
nal records dispositions are two of the areas that the NCHIP pro-
gram focuses on.

Mr. ISSA. Thank you, Chairman.
Mr. KUCINICH. Thank you. The time has expired.
Mr. Burton.
Mr. BURTON. I have no questions. Thank you.
Mr. KUCINICH. I want to thank this panel for appearing.
This committee will submit questions in writing and we would

appreciate your response so that we can complete our work for this
particular hearing. I want to thank you for your presence here, and
we appreciate it.

We are going to recess for two votes and I think we will probably
be back here in about 25 minutes to a half hour, at which time we
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would ask the third panel to join us. This committee stands in re-
cess.

[Recess.]
Mr. KUCINICH. Good afternoon. Welcome to the witnesses. The

committee will come to order again.
This is the third panel of the Domestic Policy Subcommittee’s

hearing entitled, ‘‘Lethal Loopholes: Deficiencies in State and Fed-
eral Gun Purchase Laws.’’

We heard from panels who represent the legal community
against violence, the Brady Campaign Against Handgun Violence,
Criminal Justice Coordinator for New York City, and Assistant At-
torney General of Legal Policy, U.S. Department of Justice, and the
Chief Counsel of the Bureau of Alcohol, Tobacco, Firearms and Ex-
plosives.

This third panel consists of witnesses from Johns Hopkins Uni-
versity, University of Pennsylvania and from the National Alliance
on Mental Illness. Susan Sorenson, Professor Sorenson is a profes-
sor of social policy and criminology at the University of Pennsyl-
vania and part of the graduate group in public health. Since 1986,
she has taught a graduate course at UCLA at Penn on family and
sexual violence. Professor Sorenson has published widely in the ep-
idemiology and prevention of violence, including homicide, suicide,
sexual assault, child abuse, battering and firearms. She was a
member of the National Academy of Sciences Panel on Research
and Violence Against Women, a consultant to Unicef’s May 2000
report on domestic violence against women and girls, and a mem-
ber of the advisory panel for the 2001 U.S. Surgeon General’s re-
port on youth violence.

We will also hear from Professor Daniel Webster, who is an asso-
ciate professor of health policy and management at the Johns Hop-
kins Bloomberg School of Public Health, where he serves as co-di-
rector of the Center for Gun Policy and Research and associate di-
rector of research for the Center for the Prevention of Youth Vio-
lence. Professor Webster has published numerous articles on fire-
arm policy, youth gun acquisition and carrying, firearm injury pre-
vention, intimate partner violence and adolescent violence preven-
tion. He is currently leading studies that evaluate policies to re-
duce illegal gun sales, he is leading a community gun violence pre-
vention initiative and an intervention designed to encourage pro-
tective measures for victims of domestic violence.

Finally, Mr. Ronald Honberg. Mr. Honberg is the national direc-
tor for policy and legal affairs at the National Alliance on Mental
Illness [NAMI]. During his 18 years with NAMI he has worked on
issues affecting people with mental illnesses involved with criminal
justice systems, including jail diversion, correctional treatment and
community re-entry, and has drafted amicus curiae briefs on prece-
dent-setting mental health legislation. Before coming to NAMI, Mr.
Honberg worked as a vocational rehabilitation counselor for the
State of Maryland, and in a variety of direct service positions in
the mental illness and developmental disabilities field.

It is the policy of the Committee on Oversight and Government
Reform to swear in our witnesses before they testify. I would ask
that the witnesses please stand, raise your right hands.

[Witnesses sworn.]
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Mr. KUCINICH. Thank you. Let the record show that the wit-
nesses answered in the affirmative.

As with panel two, I will ask you to give an oral summary of
your testimony and to keep this summary under 5 minutes in dura-
tion. Bear in mind, your complete written statement will be in-
cluded in the hearing record. We will begin with Professor
Sorensen.

STATEMENTS OF SUSAN B. SORENSON, PROFESSOR OF SO-
CIAL POLICY AND CRIMINOLOGY, UNIVERSITY OF PENNSYL-
VANIA; DANIEL W. WEBSTER, ASSOCIATE PROFESSOR AND
CO-DIRECTOR OF THE CENTER FOR GUN POLICY AND RE-
SEARCH, JOHNS HOPKINS BLOOMBERG SCHOOL OF PUBLIC
HEALTH; AND RONALD S. HONBERG, PROFESSOR OF SOCIAL
POLICY AND CRIMINOLOGY, DIRECTOR OF POLICY AND
LEGAL AFFAIRS, NATIONAL ALLIANCE ON MENTAL ILLNESS

STATEMENT OF SUSAN B. SORENSON

Ms. SORENSON. Thank you for the invitation to be here today,
and I begin with good news. The number of homicides committed
by an intimate partner has dropped during the past 30 years. Also,
the proportion of intimate partner homicides that were committed
with a gun has dropped in the past 30 years.

However, one bit of information remains disturbingly constant.
That is that women are more than twice as likely to be shot by a
male intimate as they are to be shot, stabbed, strangled, bludg-
eoned or killed in any other way by a stranger.

When it comes to firearms, much of the discussion tends to focus
on fatalities. But a firearm does not have to be fired to have an
impact. It can be used to intimidate and to coerce an intimate part-
ner to do what the abuser wants. An estimated 4 million U.S.
women have been threatened with a gun by an intimate partner,
and nearly 800,000 have had an intimate partner use a gun
against them.

It would be as if every woman in Washington, DC, Boston, San
Francisco, Chicago, Los Angeles, Miami, Hartford, Columbus, Indi-
anapolis, Salt Lake City, Albany, Rochester, Syracuse, Buffalo, Mil-
waukee, Richmond and Des Moines had at least once in her life an
intimate partner use or threaten to use a gun against her.

Congress has passed two pieces of legislation that are relevant
here. I will reiterate what we heard earlier today. The 1994 Violent
Crime Control and Enforcement Act expanded the list of persons
who are prohibited from possessing a firearm to include those
against whom a domestic violence restraining order has been
issued. Then in 1996, the Lautenberg Amendment, by which per-
sons convicted of a domestic violence misdemeanor are prohibited
from purchasing or possessing a firearm.

Now, responsibility, as we have heard for how the laws were im-
plemented, was left to the individual States. Some States already
had laws in place and data bases against which purchase applica-
tions could be checked. Others have yet, more than a decade later,
to develop such capacity. This is important because each year,
about a million people in the United States obtain a restraining
order against an intimate partner. Persons who come under a do-
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mestic violence restraining order likely are the single largest class
of new prohibited purchasers each year.

Reports by the Bureau of Justice Statistics indicate that about
one out of every seven firearm transfer applications were denied
due to domestic violence. Many more, however, are not denied, be-
cause the information about the domestic violence is not available,
it is not made available or it is not easily accessed. The purchase
prohibitions are more easily addressed than possession prohibi-
tions. Although persons under a domestic violence restraining order
are required to relinquish their firearms, very few do.

I offer several recommendations in my written testimony, and I
will just focus on a couple here. First is that States should imple-
ment, maintain and monitor the quality of an electronic data base
for all domestic violence restraining orders and misdemeanors, and
the data should be submitted, so they can be part of NICS. Work
at the States is essential so that the intent of the Federal law is
met. Therefore, some sort of incentive might be useful to speed
quality compliance.

We heard earlier from some of the other speakers who are con-
cerned about requiring States to do the work of the Federal Gov-
ernment. I was thinking about that a bit over one of the breaks.
It is not that, I would like to ask the question, compared to what.
Because if the States don’t do this, they are going to be picking up
the costs for the incarceration and the prosecutions when the guns
remain in the hands of those who should not be having the guns.

So it is not a zero sum game, because the costs are still going
to be borne by the States and local municipalities. But the issue
is how those get spent. Personally, I would rather see them spent
in prevention.

Second, a Federal agency should monitor the amount and quality
of the data that is submitted to NICS, and should issue periodic
reports on these findings. There are concerns specific to these
records. I can expand on that. And they merit very close monitor-
ing, until there is more complete compliance.

There will be perhaps some that won’t comply. We know death
certificates, for example, that are submitted to the National Center
for Health Statistics, my understanding is that is a voluntary proc-
ess that the States participate in. So the Feds have figured out how
to make this work and how to get voluntary compliance. There is
one State, I believe, that still has not complied and doesn’t submit
their death certificate records.

But Federal agencies do know how to monitor the data they get
to have a good sense of whether these are underestimates and to
make sure of the quality of the records that they do receive.

Next we need models and guidelines for firearm relinquishment
and removal. It would be great if we could have allocations to an
appropriate Federal agency so we could convene key stakeholders
from around the country to develop guidelines to ensure compliance
with Federal law.

Last, consideration should be given to whether firearm prohibi-
tions should be extended to related circumstances. I think specifi-
cally of former dating partners, as was pointed out already, as not
covered under Federal law, and also to stalking. Stalking is a situ-
ation in which you have someone who becomes obsessed with an-
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other, and even though there may not be any relationship, they
perceive a relationship or they want a relationship. When attempts
to make contact are not met or are rebuffed, the person can develop
motivation for wanting to harm the other. And it would be impor-
tant to make sure that we don’t allow them to have the means.

So in summary, there is useful, relevant legislation already in
place. Some expansion of dating partners and stalking merits con-
sideration. But mostly, however, you have passed laws that need
to be implemented and enforced. And by making a few other
changes, you can help bring your intent into reality.

Thank you.
[The prepared statement of Ms. Sorenson follows:]
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Mr. KUCINICH. Thank you very much, Professor Sorensen.
We will next hear from Professor Webster. You may proceed.

STATEMENT OF DANIEL WEBSTER
Mr. WEBSTER. Thank you, Mr. Chairman.
I have submitted my written testimony. I am going to try to just

cover some highlights.
Basically, the general objectives of most gun control laws, Fed-

eral, State or local, are actually well-founded in science. Violence
is not a random phenomenon, there are predictors and prior crimi-
nal offending problems with mental health are factors that a num-
ber of studies have shown to be associated with a risk for violence.
There is frankly little disagreement about the general objectives of
these basic polices. But the reason I guess we are here is, there is
a huge disconnect between the objectives of the policies and wheth-
er the current laws are inadequate or are being enforced ade-
quately.

I would like to focus first on whether our criminal history restric-
tions are really adequate to address the objective, again, of trying
to keep guns from dangerous people. Professor Sorensen mentioned
the exclusions that were put into place in the 1990’s for domestic
violence offenders. Aside from that prohibition, we prohibit felons.

But the question is, is that really the appropriate bar we want
to set for someone, as long as you have been able to avoid getting
a felony conviction or conviction for domestic violence, then you can
have as many guns as you would like?

There is precious little research, I am very sorry to say, to tell
us enough about the adequacy of these current standards. There is,
however, one study that looked at homicide offenders in the State
of Illinois. What that study found was that, while the offenders
typically had very long criminal histories, 57 percent of those did
not have a felony conviction. So we are clearly missing a lot of
criminal offenders by setting the bar at felony.

There has been research done in California that showed that in-
dividuals with misdemeanor convictions have elevated risk for fu-
ture violence. Those who are going to purchase firearms and have
prior misdemeanor convictions are seven times more likely to com-
mit future crimes of violence and firearms-related crimes than are
individuals who don’t have those kinds of convictions.

California changed its policies in the early 1990’s to deny violent
misdemeanors firearms and what further research showed is that
those who were denied were significantly less likely to re-offend
than were individuals with similar arrest histories prior to them
adding the new misdemeanor restrictions. So I think that is an im-
portant area to really fully achieve our objective of keeping guns
from criminals and dangerous individuals.

Another category of criminal offense that is not adequately ad-
dressed in Federal law and in 23 States is offenses committed
while the offenders were juveniles. If those same offenses had been
committed by an adult, they would have been prohibited from
being able to purchase a firearm when they are of age. Criminal
offending as a juvenile, particularly if that offending is serious or
chronic, is very strongly related to adult offending. So that is an-
other area in which, to achieve our objectives of keeping guns from
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dangerous people, we could expand those kinds of exclusion cri-
teria.

I want to sort of, I see that my time is about over, but I want
to mention that with respect to the Tiahrt Amendment, many good
points were made on the effects that has on local law enforcement.
I want to say, as a researcher, it also impedes the kind of work
that I have done to inform gun violence prevention efforts.

And a study that we published last year showed that prior, when
the data were more available, did not have the Tiahrt restrictions,
and it was discovered that a gun dealer just outside of Milwaukee
was a leading seller of crime guns, when that was made public,
that dealer voluntarily changed his sales practices, and our re-
search showed that the rate at which his guns went into the crimi-
nal commerce reduced by more than 70 percent. We got more re-
cent data through the assistance of the Milwaukee police depart-
ment and found that post-Tiahrt, when the data were not readily
available and basically gun dealers could do what they want, the
problem went exactly back to where it was before the gun dealer
was revealed as having problems with his sales practices.

So I think that aside from simply helping address a very specific
criminal case, there is also the issue of having data available to re-
searchers and the public, so people will be more accountable.

[The prepared statement of Mr. Webster follows:]
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Mr. KUCINICH. Thank you, Professor Webster.
I will now hear from Mr. Honberg. You may proceed.

STATEMENT OF RONALD S. HONBERG
Mr. HONBERG. Thank you, Chairman Kucinich. I am very pleased

to be here today on behalf of NAMI, which is a grassroots advocacy
organization comprised of people with serious mental illness and
their families.

I would like to say at the outset that NAMI very much supports
efforts to prevent violent or potentially violent individuals from
possessing firearms. We thank you for the opportunity to help
guide the committee’s inquiry toward that end.

In the wake of the Virginia Tech tragedy, many questions have
been raised about how someone like Mr. Cho could have been al-
lowed to purchase handguns. The real lessons of the tragedy, how-
ever, lie in the failed mental health system. Although we realize
this hearing’s focus is on our gun laws, it is equally important to
recognize that timely and appropriate treatment might well have
prevented that tragedy.

With respect to the gun laws, I would like to make three basic
points. First, there has been a suggestion today that the regula-
tions guiding reporting of mental health information are clear. We
don’t think that the guidelines in the Brady regulations are suffi-
ciently clear and that may be part of the problem. For example, the
term that is used to describe mental illness is ‘‘Adjudicated as a
mental defective.’’

That term needs to be changed. It is both stigmatizing and in-
compatible with modern terminology used in the diagnosis and
treatment of people with mental illness. It also creates significant
uncertainty over who is and who is not covered under the law. The
regulations implementing the Brady law attempt to define this
term, but for reasons enumerated in detail in my written testi-
mony, this definition is still very unclear.

No State official charged with carrying out the requirements of
the Brady bill could possibly know what this means, as it is a term
that has been obsolete for close to 40 years. And just as we
wouldn’t use the term idiot or imbecile in Federal law, so too
should we not use the term ‘‘adjudicated as a mental defective.’’

Second, as I stated at the outset, we support efforts to prevent
violent or potentially violent individuals from possessing firearms.
However, mental illness should not be a proxy for violence. Current
research, including the findings of the landmark Surgeon General’s
report on mental health in 1999, strongly demonstrate that the
overwhelming majority of people with mental illness are not vio-
lent. Research does show that a small subset of people with mental
illness may pose higher risks of violence, and predictors include a
past history of violence, non-participation in treatment, and co-oc-
curring abuse of illegal drugs or alcohol.

The NICS reporting system needs to be based on these kinds of
clear risk factors. One model to consider for reporting is that under
California law, which is categories that directly link to violence or
potential violence. It is also important to keep in mind that other
categories included in the NICS data base are more directly linked
with violence. For example, as you have heard, court orders that
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restrain individuals from harassing, stalking or threatening an in-
timate partner or child of an intimate partner, and misdemeanor
convictions for domestic violence are included. These categories are
probably more directly relevant to potential violence than mental
illness per se.

So we believe that efforts must be made at the Federal level in-
corporating expertise from the National Institute of Mental Health
and the Substance Abuse and Mental Health Services Administra-
tion to develop clear reporting criteria and mechanisms that are
linked to violence, not solely to mental health treatment.

Finally, NAMI believes that standards must be developed in Fed-
eral law to protect the privacy of information provided to the NICS
system. We are very concerned that concerns about the inappropri-
ate disclosure of sensitive information about mental health treat-
ment may be a significant impediment for people with mental ill-
ness to seek help when they need it. Representative McCarthy has
included a provision in H.R. 297, the NICS Improvement Act,
which we have heard referenced a number of times today, requiring
the publication of regulations by the Attorney General for protect-
ing the privacy of information provided to the system. This would
indeed be a positive step.

But we believe these regulations must specify that only names
and addresses should be included in the NICS system—I heard
today that is in fact the case, that is not very well known to the
public—with no further information about why a person is on the
list. The law should also prohibit sharing the list with any Federal
or State agency or individual for any other purpose, and privacy
protections should apply to all agencies and individuals responsible
for collecting and providing information for the NICS system.

In conclusion, as I have said, we support efforts to prevent vio-
lent individuals from possessing firearms. In accomplishing this
laudable goal, it is very important to establish criteria that achieve
this objective without inadvertently subjecting people with mental
illness to further stigma and prejudice, which can deter people
from seeking treatment when they need it the most.

Therefore, NAMI recommends a regulatory process that incor-
porates current scientific knowledge and brings clarity to this very,
very complex issue. Thank you again.

[The prepared statement of Mr. Honberg follows:]
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Mr. KUCINICH. Thank you, Mr. Honberg.
Professor Sorenson, one of your recommendations is extending

the purchase prohibitions to those who stalk former dating part-
ners. Could you explain why the prohibition should be expanded to
include those individuals?

Ms. SORENSEN. I believe it should be expanded to both former
dating partners and stalking, regardless of the relationship, wheth-
er there was a prior relationship or not. People who are in the pub-
lic eye are sometimes stalked by others and that kind of obsessive
quality of wanting to have a relationship with someone is, and then
to not have that be met, can be very disappointing. Then the per-
son can sometimes become violent.

So I don’t think that there should be, the firearms provision,
there should be discussions about whether it should be extended to
all cases in which stalking has been, and there is a restraining
order in place, where a judge or commissioner has already decided
that this person constitutes a credible threat to this other person,
so that it goes through the regular due process. But I think it
should be extended there.

Also, I believe it is former boyfriends and girlfriends, or maybe
it is boyfriends and girlfriends in general, are those who are at
highest risk of intimate partner homicide. So it seems like we
would want to include that group in this protection under Federal
law about domestic violence restraining orders.

Mr. KUCINICH. Do you see any wisdom in allowing States to
adopt more stringent laws to see what works and how to balance
rights, or do you think that we know enough now to establish uni-
formity at a Federal level for the expanded categories that you
have discussed?

Ms. SORENSEN. Several States have already had these in place.
California has had these in place for quite some time. This infor-
mation is entered into the system that California uses to check for
background checks and for purchases. So there is evidence that it
is already working, or at least it can be implemented, is a better
way to put it.

Mr. KUCINICH. Tell me more about who you work for in terms of
the statistics that you gather and the policy recommendations that
you make.

Ms. SORENSEN. This has been a content area for me, for my re-
search, for a number of years. I also had the privilege of serving
on an attorney general, this is for the State of California, former
Attorney General Bill Lockyer, his policy committee, it was a task
force. One of the things that we looked into was whether firearms
prohibitions were being enacted appropriately and were being en-
forced correctly. We were surprised to find that there were a num-
ber of counties that were, as we put it, under-reporting. We would
have expected far more restraining orders from them than we were
getting. Sometimes it was because they weren’t entering them,
sometimes because the judges had crossed their prohibitions off on
restraining orders. And sometimes because they lacked personnel
to do it.

And when it was brought to the attention, from the State Attor-
ney General, to the local DAs and such, and the local police offi-
cers, and the persons who were responsible for that, they changed
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practices. So simply letting them know that, we are paying atten-
tion and we are going to be monitoring this, brought them quickly
into compliance on some things.

I think federally, if we know that is going to happen and that
is happening at a Federal level, that would be great. We have
fewer than 1 million restraining order records in NICS right now.
There should be lots more than that.

Mr. KUCINICH. Thank you very much.
Professor Webster, the ways that the laws are designed now, the

prohibited categories at the Federal level and at the State level are
mostly permanent. You do mention the case that some States re-
store firearm privileges at age 30 if juvenile offenders have dis-
qualifying adult violations.

Should this happen for other categories?
Mr. WEBSTER. I am not sure if I get the question. So the question

is whether some prohibitions might be time limited? OK. I think
if it is a matter of not having, if that is the only way you can get
the restrictions, I think it makes a lot of sense. We do know a fair
amount about developmental trajectories for criminal offending.
Typically, if there is no offending during the adult years, it is pret-
ty darned rare that they are going to be a problem later.

Mr. KUCINICH. So for example, if a person is convicted of a felony
or domestic violence misdemeanor as a young man or woman,
would they be a demonstrated risk purchasing a handgun in their
50’s when their record is otherwise immaculate?

Mr. WEBSTER. It would be an unusual set of circumstances. I am
not saying there is no risk.

Mr. KUCINICH. Is there any social science there at all?
Mr. WEBSTER. I don’t know of a very specific study that examines

exactly that. I will just say it would be an unusual set of cir-
cumstances.

Mr. KUCINICH. I have a question for both you and Mr. Honberg.
Are there any good studies that show what classes of mentally ill
people are likely to commit a crime, or specifically, whether the
Federal definitions of mentally defective and committed to a men-
tal institution are based on sound social science? Professor Web-
ster.

Mr. WEBSTER. I have not been able to find a study that would
define the mental health problems in the way that the Federal law
does. I think Mr. Honberg was right on in saying that sort of the
definitions and how we define that doesn’t line up with how sci-
entists and clinicians tend to do that kind of thing.

So there is really nothing to go on to say for sure whether those
set of criteria really are logical. I do agree with what he was saying
earlier, that there are certainly a number of very seriously men-
tally ill people who might be technically disqualified but who prob-
ably really are not a threat. On the other hand, there are certainly
a number of individuals when mental health conditions that re-
search shows does elevate risk.

Mr. KUCINICH. Mr. Honberg.
Mr. HONBERG. There certainly have not been any studies that I

have seen that have looked specifically at the relationship between
mental illness and the likelihood of committing a violent act with
a gun. But there have been studies that have looked at mental ill-
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ness and violence, a number of them, some recently published. As
I said, the risk factors that have been identified, with the caveat
that the overwhelming majority of people are not violent, if the per-
son is not receiving treatment, if the person has engaged in vio-
lence in the past and if the person is engaging in what is known
as the co-occurring use of alcohol or substance abuse.

I will say that a lot of the categories that are in the Federal law
seem to have a fairly tenuous link with violence. Involuntarily com-
mitted may be legitimate if the basis of the commitment is on the
basis of being dangerous to self or others. But we know that there
are many people who are involuntarily committed who are commit-
ted for other reasons that have nothing to do with violence.

We also know that included in the Federal definition potentially
are people who may have been found at one time or another to be
incompetent, to manage, for example, their money for a temporary
period of time, were assigned a guardian but after a period of time
regained their competence. We also know that recovery from men-
tal illness is very possible these days and that people can go from
a time when they may not have been doing well to 20 or 25 years
of independence and productivity. So the idea of having a
durational limit or some criteria in law makes sense to us. Inter-
estingly, California, which actually has a definition which in some
respects is broader than the Federal definition, but also has
durational limits, in one category 5 years, in another category
when the person regains their competence. It also has procedures
in place that would enable people to petition to have their name
taken off the list. It makes sense to us.

Mr. KUCINICH. Obviously, everyone who may have at one time or
another suffered from mental illness is not necessarily violent. Do
you have any comments based on your study or analysis of the in-
dividuals involved in the tragedy at Blacksburg?

Mr. HONBERG. I don’t think we know enough yet about Mr. Cho
to know what his diagnosis was. What we do know is that there
were some, based on the media stories that have come out, that
there were some telltale signs. He was actually held on an involun-
tary basis on a 72 hour hold in a hospital. He was released on
strict conditions that he participate in outpatient treatment. He
was actually committed on an outpatient basis to outpatient treat-
ment. There was clear language in that commitment order that
said he was potentially dangerous to self or others.

Then 2 years passed before the tragedy occurred. And the last
thing I want to do is play Monday morning quarterback here. But
this was somebody where there was clear notice that he was poten-
tially at risk. What happened, as happens time and time again, is
that the mental health system didn’t do its job, didn’t provide him
with the services that he needed. There was no coordination be-
tween the court and the mental health system. So he basically
went without treatment for 2 years, and his symptoms, it appears,
only got worse.

So in a situation like that, where there was actually a finding of
potential dangerousness, we would have no problem with a person
under that circumstance going on the list, at least for a period of
time, until the dangerousness is abated.
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Mr. KUCINICH. Anyone else on the panel want to comment on
that one?

I would like to ask Professor Webster, you wrote that there is lit-
tle evidence that policies prohibiting the seriously mental ill from
possessing firearms play a role in determining whether individuals
seek care for their mental illness. You cite a 2001 study. Can you
explain this study?

Mr. WEBSTER. Yes. It was a study that was a survey and asked
individuals the reasons, individuals with mental health problems.
They asked simply what are the reasons that you did not seek care.
The study did not reveal any responses that indicated that they did
not seek care because they were concerned about being on a list
that would prohibit them from purchasing firearms. Only——

Mr. KUCINICH. Did you say they were or weren’t?
Mr. WEBSTER. They were not. There were no responses reported

in that study that had anything to do with that. The only thing
that was even remotely close to that was that 14 percent said that
they did not seek treatment due to issues of stigma around that.
The degree to which we conflate criminality with mental health,
that of course creates the stigma. But that is a few, that is a little
bit removed.

So I think that the general objective of keeping firearms from,
basically I am in agreement with Mr. Honberg that there is a set
of individuals with mental illness that at least temporarily are
going to be potentially dangerous. By restricting access to firearms,
it should not be a barrier, will not be a barrier to them getting
care.

Mr. KUCINICH. Do you have a comment, Mr. Honberg?
Mr. HONBERG. Yes. Again, I think we are in agreement, certainly

on the point that we need to try to identify the people who are at
risk and make sure that they don’t get firearms. But I do want to
emphasize just how pervasive the stigma that people with mental
illness face and how even the perception that your name may go
on a list, people worry about the time about sensitive information,
about their mental health records being disclosed and adverse con-
sequences as a result.

I will just give you an example that I think you I am sure have
heard before, that a lot of people, when they need mental health
treatment, if they are fortunate enough to have private insurance,
oftentimes choose to not seek reimbursement through their private
insurance, for fear that somehow the information that they re-
ceived that treatment will be disclosed and that there will be ad-
verse consequences in terms of losing their jobs or impacting in
their social relationships.

So my point is that we have to be very, very careful about this.
We certainly can’t be careful enough in terms of the privacy protec-
tions that we put in place for people.

Mr. KUCINICH. That raised a question. One of the early panelists
today in testimony stated the following: ‘‘FBI data indicate that a
small fraction of the number of Americans who have been involun-
tarily committed in mental institutions has been reported to the
NICS. As of November 30, 1999, the FBI had received from all
States a total of only 41 records of mentally ill persons. Although
the number of mental health records provided to NICS has in-
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creased, in 2003 there were more than 143,000, mental illness re-
main significantly under-reported. As a result of the FBI’s lack of
information about mentally ill persons, it cannot be assured that
an FBI background check will find that a person is ineligible to
possess a firearm due to mental illness.’’

So there is that kind of a quandary. The question that you raise
about just the reporting, so if someone is involuntarily committed,
let’s say they have a nervous breakdown because of the loss of a
loved one. Is this the kind of concern that you are——

Mr. HONBERG. I would say, just addressing broadly the question
of why so many names aren’t being reported, I think there are two
reasons for that. I think in the process of giving you those reason
I will get at your question.

First, I have to make a point that a lot of States don’t do a very
good job of keeping data. We did a report last year, we did a na-
tional report card on States. We found that a number of States
couldn’t even provide you with an unduplicated count of people
that they served in their mental health system in a given year. So
that clearly, the technology has to be improved.

But I also get back to the point I made in my testimony, which
is that the definition is really vague and unclear. I don’t think that
States really understand who they are supposed to report and who
they are not supposed to report. That is why I think it is very im-
portant to revisit the definition at this point.

What Representative McCarthy is trying to accomplish in her
legislation is very important, and we support her goals. But there
is an aversion, perhaps for understandable reasons, based on what
I heard earlier today, to reopen the Brady law and to reopen the
regulations. But I really think that when it comes to the definition
of who with mental illness should be reported and who shouldn’t,
it is important to do that. That is really what we are pushing for
as an organization.

Mr. KUCINICH. Thank you very much.
One of the things I want to comment on, in this discussion about

the gun violence and the reporting of statistics, and of course, your
presence here is to talk about the role of mental illness as one of
the reporting categories, one of the things that occurs to me is the
fact that we are still struggling with the issue of mental health
parity in this country, and making sure that those who are men-
tally ill have access to the health care services that they need on
an equal basis with people with other types of illnesses.

John Conyers and I have produced a bill, H.R. 676, the Universal
Single Pair Not-for-Profit Health Care Bill, that among other areas
provides for fully covered mental health. That would be one way in
which we would have a chance to look at those issues in much
more detail and provide the kind of care that people obviously
need.

With respect to Professor Sorensen and to Professor Webster,
your familiarity with various types of violence and their relation-
ship to crimes of violence using implements like guns, you may be
familiar with another proposal, H.R. 808, to create a Cabinet-level
department of peace and non-violence, which looks specifically at
the issues that both of you have talked about, domestic violence,
spousal abuse, child abuse, violence in schools, gang violence, gun
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violence related to that, racial violence, violence against gays, po-
lice community conflicts. It creates an organized approach to deal-
ing with it based on really reaching out to professionals such as
yourself to get that expertise and get it into solid programs that
work with existing groups or work with the educational system to
teach non-violence and non-violent conflict resolution at an early
age.

So as I am listening to your testimony, I am thinking about how
a new model essentially could be constructed to look at the prob-
lems that were presented today, which are basically quantitative,
in effect, trying to get the data to try to determine where do we
go from here. Even as we do that, it is still possible to look at cre-
ating other models that change the gross numbers that we see re-
flected in these tragedies.

So I want to give each of you a chance for a closing statement,
if you would like. Professor Webster.

Mr. WEBSTER. I would just close in saying that it is my sincere
hope that Congress will act to make some of the reforms that were
discussed today that really can achieve the objectives that truly the
vast majority of Americans agree upon. When I say that, I mean
gun owners. Virtually all kinds of common sense regulations that
have been discussed in this hearing today gun owners support.
There may be extremist organizations that don’t. But when you do
polling, gun owners agree with it.

So I hope that we can start to make progress on this. It is one
of the largest public health problems that we face. The Federal
Government needs to step up to the plate.

Mr. KUCINICH. Professor Sorensen.
Ms. SORENSEN. Professor Webster said it well. The piece that I

would add is that there have been a number of organizations,
groups of former battered women and those who advocate on behalf
of them who have worked hard to get those laws in place. It is real-
ly important, I think, that we make sure they are implemented and
enforced so that we can ensure safety and greater health.

Mr. KUCINICH. Thank you.
Mr. Honberg.
Mr. HONBERG. I just want to express my gratitude for your focus

on broader issues around health care and access to quality health
care. I really think that is at the crux of this tragedy. Without in
any way trying to trivialize the importance of the gun issue, it has
been frankly a little frustrating to me the last couple of weeks that
there has been so much focus on the gun issue with respect to Mr.
Cho and very few questions asked about, well, how could somebody
like this have not gotten treatment.

The answer is, because in many parts of the country, there is no
mental health system in place. Where there is a system, it is crisis
oriented. So you only get services when you are in crisis and only
for so long as you are in crisis.

It would be akin to having a system for treatment of heart dis-
ease where you would only get treatment if you had a heart attack,
and then as soon as the immediate life-threatening event were
averted, you wouldn’t get any more treatment. So it is no wonder
why so many people fall through the cracks. You have certainly
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been, over the years, a great champion for trying to fix our health
care ills in this country and we really appreciate it.

Mr. KUCINICH. I thank the gentleman, and thank all the wit-
nesses. Certainly the discussion that you have started today has
the potential to be the basis of other hearings by this subcommit-
tee. So the staff will certainly be in touch with you. I am grateful
for the professional commitment that each of you have shown to
these issues.

This has been a hearing of the Domestic Policy Subcommittee of
the Oversight and Government Reform Committee. The hearing
today has been about Lethal Loopholes: Deficiencies in State and
Federal Gun Purchase Laws. I am Congressman Dennis Kucinich
of Ohio and the chairman of this subcommittee. I want to thank
all the witnesses for your participation, and this committee stands
adjourned.

[Whereupon, at 6:43 p.m., the subcommittee was adjourned.]
[The prepared statement of Hon. Elijah E. Cummings follows:]
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