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(1)

NOMINATION OF SUSAN E. DUDLEY 

MONDAY, NOVEMBER 13, 2006

U.S. SENATE, 
COMMITTEE ON HOMELAND SECURITY

AND GOVERNMENTAL AFFAIRS, 
Washington, DC. 

The Committee met, pursuant to notice, at 2:32 p.m., in room 
SD–342, Dirksen Senate Office Building, Hon. Susan M. Collins, 
Chairman of the Committee, presiding. 

Present: Senators Collins, Warner, Levin, Akaka, Carper, and 
Pryor. 

OPENING STATEMENT OF CHAIRMAN COLLINS 

Chairman COLLINS. The Committee will come to order. 
Good afternoon. Today, the Committee will consider the nomina-

tion of Susan Dudley to be the Administrator of the Office of Infor-
mation and Regulatory Affairs at the Office of Management and 
Budget. With the nominee to lead OIRA before us, this Committee 
will continue a longstanding debate: When should the government 
regulate and when should government rely on market forces to 
produce desirable outcomes? 

Regulations affect virtually every part of our lives. They make us 
safer and healthier. They help keep our air and water clean. They 
protect consumers from abusive practices. At the same time, exces-
sive regulation can impose real burdens, from mere inconvenience 
to significant costs. The government must consider these trade-offs 
as it deliberates the need for and the extent of regulations. How 
the government weighs competing interests often depends in part 
on the methodology used to calculate costs and benefits, on the ac-
curacy of the data that informs decisionmakers, and on the way al-
ternative regulatory approaches are developed and compared. 

OIRA plays a significant role in the Federal rulemaking process. 
OIRA is one of those alphabet-soup agencies that few people would 
recognize. Its lack of name recognition, however, contrasts with the 
impact that its work has on the lives of all Americans. The office 
was created by the Paperwork Reduction Act of 1980 and has spe-
cific statutory responsibilities, such as reviewing the amount of pa-
perwork generated by Federal agencies and assessing the costs and 
benefits of Federal rules. 

For the past 25 years, OIRA has also been responsible for review-
ing the substance of proposed and final rules before agencies pub-
lish them in the Federal Register. The agency staff thus plays an 
important role in the rulemaking process. They advise agencies on 
an informal basis as regulations are developed and formally review 
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proposed rules to ensure that proper cost/benefit principles have 
been followed. 

Let me be clear. Technically, OIRA does not approve or reject 
regulations. Individual agencies must ultimately decide whether or 
not to accept OIRA’s suggested changes or proceed with the publi-
cation of a rule as drafted by the agency. But OIRA has significant 
influence over the regulatory process. Its officials ask some impor-
tant and sometimes challenging questions, such as: Is the science 
behind the regulation sound? Do these cost/benefit calculations 
make sense? Is this regulation the best alternative to achieve our 
goals? 

I am particularly interested in the influence that OIRA has on 
the development of environmental regulations. The work of the En-
vironmental Protection Agency is vital to the protection of our 
lakes, rivers, and the air we breathe. The regulations that the EPA 
drafts often involve calculating benefits that can be difficult, if not 
impossible, to quantify. At times, these regulations may be based 
on conflicting data that spark fierce debate in the scientific commu-
nity. 

The President’s nominee, Susan Dudley, has had considerable ex-
perience working with OIRA. After earning a master’s degree from 
the Sloan School of Management at MIT, Ms. Dudley worked for 
a time with the EPA and then on the staff of OIRA itself. She 
spent 8 years as a consultant doing environmental analysis before 
joining the Mercatus Center at George Mason University, where 
she served as a senior research fellow and later as director of the 
Regulatory Studies Program. While with the Mercatus Center, Ms. 
Dudley has filed numerous public comments in regulatory pro-
ceedings concerning a broad spectrum of issues. The Committee 
has closely reviewed these comments and numerous other pub-
lished articles in its consideration of Ms. Dudley’s nomination to 
this important position, and I am certain that the Committee mem-
bers today will explore many of these writings in some detail. 

For my part, I intend to discuss with the nominee some of her 
comments on safety and environmental standards. I also want to 
explore her advocacy of ‘‘regulatory budgets’’ to cap the costs that 
can be imposed on any one industry as a result of regulation. Ms. 
Dudley, your views on these and other matters are most important 
for the Committee to fully understand as we deliberate on your 
nomination, and I look forward to exploring these and other issues 
with you today. 

Senator Akaka. 

OPENING STATEMENT OF SENATOR AKAKA 

Senator AKAKA. Thank you very much, Madam Chairman. It is 
good to be back here with you again and with the Committee. And 
I join you in welcoming Ms. Dudley, the President’s nominee to 
head the Office of Information and Regulatory Affairs, to our Com-
mittee today. Ms. Dudley, I notice your family sitting in back of 
you, and I want to welcome them to this hearing. 

This position is far more important than is generally recognized. 
Those who understand the inner workings of the Federal Govern-
ment know the critical nature of this office. OIRA, created as part 
of the Paperwork Reduction Act (PRA), has wide-ranging responsi-
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bility for the collection of government information under the PRA—
reviewing draft regulations, developing and promoting government-
wide policies on information technology, privacy, and statistics. 

The influence of OIRA is truly substantial. The office affects the 
daily life of every citizen, from the distribution of government bene-
fits to privacy rights, to regulations affecting the environment. 
That is why these decisions cannot be left to political whim or indi-
vidual political preferences. If OIRA disregards the technical exper-
tise of and decisions made by Federal agencies, then public health 
and safety is at risk. 

Unfortunately, I have several concerns with Ms. Dudley’s nomi-
nation. Madam Chairman, I would like to ask that my full state-
ment be placed in the record, and I will finish off with an abbre-
viated statement. 

Chairman COLLINS. Without objection. 
[The prepared statement of Senator Akaka follows:]

PREPARED STATEMENT OF SENATOR AKAKA 

Thank you Madam Chairman. I join you in welcoming Ms. Dudley, the President’s 
nominee to head the Office of Information and Regulatory Affairs (OIRA), to our 
Committee today. I also welcome her family this afternoon. 

This position is far more important than is generally recognized. Those who un-
derstand the inner workings of the Federal Government know the critical nature of 
this office. OIRA, created as part of the Paperwork Reduction Act (PRA) in 1980, 
has wide-ranging responsibility for collecting government information under the 
PRA, reviewing draft regulations, and developing and promoting government-wide 
policies on information technology, privacy, and statistics. 

The influence of OIRA is substantial. The office affects the daily life of every cit-
izen—from the distribution of government benefits to privacy rights to regulations 
affecting the environment. That is why these decisions cannot be left to political 
whim or individual political preferences. If OIRA disregards the technical expertise 
of and decisions made by Federal agencies then public health and safety is at risk. 
Unfortunately, I have several concerns with Ms. Dudley’s nomination. 

First, Ms. Dudley has written in opposition to regulations preserving the environ-
ment, protecting individual privacy, and promoting public safety and workers’ 
rights. For example, since 2001, OIRA sought public comment three times for sug-
gestions on regulations that should be modified or repealed. Twice, Ms. Dudley and 
her colleagues at the Mercatus Center submitted proposals that, if implemented, 
would benefit industry over the environment, public health, and workers’ rights. In 
2001, Ms. Dudley submitted to OIRA 44 different regulations for repeal or modifica-
tion—most of which impacted the environment. OIRA should not become a place 
where environmental regulations go to die. 

Second, I am concerned that Ms. Dudley may expand upon Mr. Graham’s risk as-
sessment and peer review proposals and set impossibly high scientific evidence 
standards before accepting agency proposals for regulatory action. Too stringent a 
criteria, in my opinion, would lead to unnecessary delay which would only endanger 
the public. I expect the OIRA Administrator to trust agencies to use the scientific 
evidence available, instead of requiring irrefragable proof before a regulation is im-
plemented. 

Third, a number of respected organizations have raised additional concerns about 
Ms. Dudley’s inconsistent approach to applying common economic principles in a 
manner that is outside of mainstream economic usage. According to her writings, 
the one constant is that Ms. Dudley always seems to find regulations onerous or 
without need. I want to know how Ms. Dudley would apply common economic prin-
ciples to ensure, should she be confirmed, that OIRA operates in a fair and trans-
parent manner. 

Again, Madam Chairman I appreciate your holding today’s hearing, and I look for-
ward to our discussion with Ms. Dudley.

Senator AKAKA. It is very important that we have regulations 
preserving the environment, protecting individual privacy, and pro-
moting public safety and workers’ rights. As such, peer review and 
risk assessment programs cannot set scientific evidence standards 
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so high that OIRA cannot accept agency proposals for regulatory 
action. 

Also, I am concerned about an issue raised by a number of re-
spected organizations. They claim that Ms. Dudley uses common 
economic principles in a manner that is outside of mainstream eco-
nomic usage. I want to know how Ms. Dudley would apply common 
economic principles to ensure that OIRA operates in a fair and 
transparent manner. 

Again, Madam Chairman, I appreciate your holding today’s hear-
ing and look forward to our discussion with Ms. Dudley. 

Thank you very much. 
Chairman COLLINS. Thank you. Senator Levin. 
Senator LEVIN. Madam Chairman, I don’t have an opening state-

ment. I do share a number of the concerns of Senator Akaka, which 
we could explore during questions. I notice that our dear colleague, 
Senator Warner, is here to introduce Ms. Dudley, and I think on 
our side we would be willing to yield to him before any other open-
ing statements are made because of his time schedule, if that 
would be desirable from his perspective. 

Chairman COLLINS. If that is OK with my two colleagues, we 
will——

Senator CARPER. Madam Chairman. 
Chairman COLLINS. Senator Carper. 
Senator CARPER. I have been yielding to John Warner since he 

was Secretary of the Navy and I was Lieutenant Tom Carper in the 
U.S. Navy 7th Fleet. So I am happy to yield again. 

Chairman COLLINS. And, Senator Pryor, thank you. 
Senator Warner, we are very pleased to have you with us today 

as a Member of this panel and also the distinguished chairman for 
a little while longer of the Senate Armed Services Committee and, 
of course, as the senior Senator from the Commonwealth of Vir-
ginia. We welcome you to introduce the nominee. 

Senator WARNER. Thank you, Chairman Collins, my colleagues 
on the Committee, and I appreciate the courtesy, Senator Levin, 
that you have always extended me and other colleagues. 

I was sorry to be a few minutes late. This Committee is known 
for punctuality. The Armed Services Committee somehow does not 
have the same reputation. [Laughter.] 

First, may I inquire, have you introduced the members of your 
family? 

Chairman COLLINS. Not yet. 
Ms. DUDLEY. No. 
Senator WARNER. I wonder if we might invite the nominee to in-

troduce her family. 
Chairman COLLINS. I was planning to do that in a few moments, 

but now would be a fine time as well. 
Ms. DUDLEY. OK. With me I have Brian Mannix, my husband, 

and my two children, Christopher Mannix and Gregory Mannix. 
Chairman COLLINS. We welcome all of you. 
Ms. DUDLEY. Thank you. 

OPENING STATEMENT OF SENATOR WARNER 

Senator WARNER. Thank you. We are delighted that you have ac-
cepted this nomination by the President. You have brought your 
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family, and you now appear before this Committee of the U.S. Sen-
ate. The Senate is not an unfamiliar institution to you because of 
your extensive background. 

Madam Chairman, you recited much of her biography, but I 
would like to just add another perspective. Without a doubt, the 
nominee has accumulated a wealth of experience in the regulatory 
process as she has held several positions in regulatory-related 
fields. 

After receiving her B.S. summa cum laude—that is a plateau 
that I never achieved, nor will I ever in my lifetime—from the Uni-
versity of Massachusetts and her M.S. from the Sloan School of 
Management at MIT, she began a career that spanned almost 8 
years within the Federal Government serving in various agencies: 
served in the Environmental Protection Agency as a financial con-
sultant; in the Department of Energy Office of Environment, Safe-
ty, and Health, assisting the Assistant Secretary; in the Com-
modity Futures Trading Commission as an economic adviser to 
Commissioner Albrecht; and more recently she has already served 
the OIRA for almost 4 years as both a senior economist and a dep-
uty chief of the Natural Resources Branch. And you recited what 
she has done in the interim, so I will not go further except to ask 
to have my entire statement put in the record. 

Chairman COLLINS. Without objection. 
[The prepared statement of Senator Warner follows:]

PREPARED STATEMENT OF SENATOR WARNER 

Chairman Collins and Senator Lieberman, I thank you for holding this confirma-
tion hearing today and allowing me the courtesy of introducing a fellow Virginian, 
Susan Dudley. Ms. Dudley has been nominated to serve as Administrator for the 
Office of Information and Regulatory Affairs (OIRA) within the Office of Manage-
ment and Budget (OMB). She is joined today by her husband, Brian Mannix and 
her two sons, Gregory and Christopher Mannix. 

The Office of Information and Regulatory Affairs was first established under 
President Ronald Reagan through the Paperwork Reduction Act of 1980. This Act 
required the office to manage information and statistical policy while enforcing pa-
perwork reduction controls. In addition, subsequent Presidential Executive Orders 
have further refined the Office’s role in the regulatory process, providing OIRA the 
responsibility to review the substance of agencies’ regulatory actions before publica-
tion in the Federal Register. 

Without a doubt, Susan Dudley has accumulated a wealth of experience in the 
regulatory process as she has held several positions in regulatory related fields. 

After receiving her BS, summa cum laude, from the University of Massachusetts 
and her MS from the Sloan School of Management at MIT, Ms. Dudley began a ca-
reer that spanned almost 8 years within the Federal Government serving in various 
agencies. She has served in the Environmental Protection Agency as a financial con-
sultant; in the Department of Energy Office of Environment, Safety and Health as-
sisting the Assistant Secretary; in the Commodity Futures Trading Commission as 
an Economic Advisor to Commissioner Albrecht. And more importantly, she already 
has served in OIRA for almost 4 years as both a Senior Economist and a Deputy 
Chief in the Natural Resources Branch. 

Subsequent to her public service, Ms. Dudley has worked in different facets of the 
private sector from financial and environmental consulting to working as an Adjunct 
Law Professor at the George Mason University School of Law teaching regulatory 
studies. Most recently, Ms. Dudley served as Director of the Mercatus Center at 
George Mason University, which focuses its research efforts on the conditions that 
enable good governance and successful economies. 

In my view, Susan Dudley’s impressive credentials makes her highly qualified to 
serve as Administrator of OIRA. 

I am pleased to introduce her today, and I look forward to the Committee’s favor-
able consideration of her nomination.
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1 The prepared statement of Ms. Dudley appears in the Appendix on page 27. 

Senator WARNER. I am aware of concerns about her background 
in the positions she has held in public service, but I would only say 
that any individual worth their salt who has served in various pub-
lic positions has engendered some controversy in their lifetime. And 
I would accept willingly, hopefully, that controversy in exchange for 
the extraordinary record of public service. Were I to ever stand—
and it is most unlikely—for a public office again, not in the Sen-
ate—that is likely to happen, but I mean in other avenues, there 
would be thunder directed at me as a consequence of my previous 
positions in the Executive Branch of our government. So accept it 
with the bravery that you have shown in the past, and look them 
in the eye and tell it as it is, and be responsibe. And I wish you 
luck, and you’re on your own. [Laughter.] 

Chairman COLLINS. Ms. Dudley, I am not sure you should take 
great confidence in that. 

Thank you, Senator Warner, for that introduction. 
We now will resume opening statements. Senator Levin, were 

you finished? 
Senator LEVIN. Yes. Thank you. 
Chairman COLLINS. Senator Carper. 
Senator CARPER. No, thank you. 
Chairman COLLINS. Senator Pryor. 
Senator PRYOR. No, thank you. 
Chairman COLLINS. Thank you. 
I do want to thank Senator Warner for his introduction of Ms. 

Dudley. Susan Dudley has filed responses to the biographical and 
financial questionnaires, answered pre-hearing questions submitted 
by the Committee, and had her financial statements reviewed by 
the Office of Government Ethics. Without objection, this informa-
tion will be made part of the hearing record with the exception of 
the financial data, which are on file and available for public inspec-
tion at the Committee offices. 

Our Committee rules require that all witnesses at nomination 
hearings be sworn in and give their testimony under oath, so, Ms. 
Dudley, if you would please stand and raise your right hand. Do 
you swear that the testimony you are about to give to the Com-
mittee will be the truth, the whole truth, and nothing but the 
truth, so help you, God? 

Ms. DUDLEY. I do. 
Chairman COLLINS. You may be seated. 
Ms. Dudley, please proceed with your statement. 

TESTIMONY OF SUSAN E. DUDLEY1 TO BE ADMINISTRATOR, 
OFFICE OF INFORMATION AND REGULATORY AFFAIRS, OF-
FICE OF MANAGEMENT AND BUDGET 

Ms. DUDLEY. Thank you, Chairman Collins, Senator Lieberman, 
and Members of the Committee for the opportunity to be here to 
answer your questions this afternoon. I am honored to be President 
Bush’s nominee to be Administrator of the Office of Information 
and Regulatory Affairs at the Office of Management and Budget. 
And if I am confirmed, I look forward to working with each Mem-
ber of this Committee. 

VerDate 0ct 09 2002 10:55 Aug 24, 2007 Jkt 032351 PO 00000 Frm 00010 Fmt 6633 Sfmt 6601 C:\DOCS\32351.TXT SAFFAIRS PsN: PAT



7

I came to Washington almost 25 years ago as a newly minted 
MBA from MIT’s Sloan School of Management, deeply committed 
to environmental issues and interested in learning how government 
policy can foster environmental and economic prosperity. At the 
Environmental Protection Agency, I observed how incentives mat-
ter when it comes to promoting compliance with environmental pol-
icy. 

To provide incentives for compliance with environmental regula-
tion, I developed the BEN model, still in use today, to estimate the 
economic benefit of noncompliance for civil penalty assessments 
and used it to help negotiate the largest civil penalty for a water 
quality violation at that time. I went on to work as a career staff 
economist at OIRA and later at the Commodity Futures Trading 
Commission. 

For the last 8 years, I have studied and written on regulatory 
process and policy at the Mercatus Center at George Mason Uni-
versity. I also teach courses on regulation as an adjunct professor 
at the George Mason University School of Law. I believe my years 
working with, studying, and teaching about regulation will serve 
me well if I am confirmed as administrator of OIRA. But I also rec-
ognize that my role will be very different from what it is now. 

As a researcher and an academic, I have written extensively, 
both in scholarly journals and the popular press. Those writings 
have sometimes been provocative with the goal of challenging the 
way people think about the consequences of regulation. If con-
firmed, however, I will have a different role. The OIRA Adminis-
trator is responsible for implementing the laws of the land as Con-
gress has written them. I will lead a team of talented and dedi-
cated career analysts at OMB in working with agencies, Congress, 
and the public on issues regarding regulation, information tech-
nology and policy, privacy, paperwork review, and statistical policy. 
One thing I will continue to do is foster debate. As my students will 
attest, I am fair and open-minded and will listen to all who want 
to have a say in the public process. 

OIRA was created when President Carter signed into law the Pa-
perwork Reduction Act of 1980. It is guided by several statutory 
authorities, such as the Privacy Act, the Unfunded Mandates Act, 
and the E-Government Act, as well as President Clinton’s Execu-
tive Order 12866 governing regulatory review. 

The common theme in these different authorities is the need for 
a central office to coordinate, oversee, and guide executive branch 
agencies to ensure their activities are consistent with statutory and 
executive objectives and accountable to Congress, the President, 
and the American people. 

OIRA plays a vital role in ensuring that this process is trans-
parent, open, and accountable, not to special interests but to the 
broader public interest, and I am committed to that role. Through-
out my career, I have endeavored to conduct myself with honesty 
and integrity and to treat others with respect and openness. If I 
am confirmed, I look forward to working with you to fulfill the im-
portant functions of OIRA. 

Thank you for giving me the opportunity to make this statement, 
and I look forward to your questions. 
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Chairman COLLINS. Thank you for your statement. I am now 
going to ask you three standard questions that we ask of all nomi-
nees. 

First, is there anything that you are aware of in your background 
that might present a conflict of interest with the duties of the office 
to which you have been nominated? 

Ms. DUDLEY. Not that I am aware of, Senator. 
Chairman COLLINS. Second, do you know of anything, personal 

or otherwise, that would in any way prevent you from honorably 
and fully discharging the responsibilities of this office? 

Ms. DUDLEY. No, Senator. 
Chairman COLLINS. And, third, do you agree without reservation 

to respond to any reasonable summons to appear and testify before 
any duly constituted Committee of Congress if you are confirmed? 

Ms. DUDLEY. Yes, Senator, I do. 
Chairman COLLINS. We will now proceed to the first round of 

questions limited to 6 minutes each, but I would inform my col-
leagues that we will be doing a second round as well. 

Ms. Dudley, I have read many of your writings, and many of 
them are quite provocative in the approach that you have taken. 
I kept in mind as I read your many writings and comments that 
you were writing from a more academic perspective rather than as 
a public official with broader responsibilities. 

But if you read some of your writings, one could get the impres-
sion that you think that all regulatory matters can be boiled down 
to a hard dollar-and-cents calculation of the costs and the benefits. 
And yet it is very difficult to put a dollar value on many benefits. 
What is the value of being able to go outside and see an unpolluted 
sky? I am not talking about the health benefits. I am talking about 
the scenic value of being able to see a sparkling, unpolluted river 
or clean skies. What is the value of just knowing that our rivers 
and lakes are clean enough to swim in and to fish in? 

It is difficult to quantify everything. I think of that overplayed 
television ad about some things in life are priceless, but I am not 
sure you see it that way. I think you see everything as being quan-
tifiable, that for everything else there is OIRA to calculate the cost 
and the benefit. 

What is your response to that? Does your approach to regulations 
take into account the nonquantifiable benefits? 

Ms. DUDLEY. Yes, indeed, I agree with everything that you said 
because I also enjoy a clear stream. I love going out and enjoying 
a clean environment, and a lot of these things are hard to quantify. 

I have actually never advocated for a strict benefit/cost analysis, 
and indeed, in my writings, in the comments that we file with Fed-
eral agencies we have a checklist that has seven elements, and 
cost/benefit is just one of seven. Other things include—and cer-
tainly there are a lot of nonquantifiable effects. So what kind of sci-
entific information do we have? What are the distributional effects? 
Who is paying the cost? Who is getting the benefit? 

So there are a lot of different issues that need to be factored in, 
and cost/benefit analysis is not something that I would think is 
the—it certainly would not be a deciding factor. 

Chairman COLLINS. I want to follow up further on this theme. At 
one point you were quoted in the Washington Post as saying that 
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a rule to increase fuel economy standards for light trucks was ‘‘the 
worst rule of 2003.’’ I personally believe that it is absolutely essen-
tial that we increase corporate average fuel economy standards, the 
so-called CAFE standards, because doing so would have important 
benefits for consumers, those are dollar-and-cents benefits, but also 
for our national security and for our environment. In the case of 
national security, I think it is very important that we decrease our 
dependence on foreign oil, so I have supported proposals that would 
save more than a million barrels of oil per day by raising CAFE 
standards. 

If you are confirmed, would you take into account the national 
security implications, the environmental benefits, as well as the 
more quantifiable consumer savings of reduced oil consumption in 
any future rulemakings on CAFE standards? 

Ms. DUDLEY. Well, it is interesting that my criticism of that rule 
in 2003 was just that, that it looked at the consumer savings but 
it didn’t look at the externalities, the energy security, the energy 
independence, the environmental benefits, the fact that—the unin-
tended consequence, the size of the cars. So that was precisely my 
criticism of the analysis behind that regulation was that it didn’t, 
because indeed fuel economy is important to me, too. My husband 
and I bought—we drive two hybrid cars, and we had to wait in line 
for 6 months for the very first Prius that came out in the United 
States. So I believe in fuel efficiency, and I agree with you, those 
are all the reasons why we should be making those moves. 

And, in fact, the CAFE rule in 2006—I was not critical of that 
one because I think it did address specifically those issues that you 
mentioned. 

Chairman COLLINS. But why would you call it ‘‘the worst rule of 
2003’’ if it had additional benefits that weren’t recognized? 

Ms. DUDLEY. The criticism was really of the analysis, that the 
analysis was a one-size-fits-all analysis that didn’t recognize that 
some consumers may bear more—or have more or less benefits 
from that regulation, depending on how much they drove. So I 
thought rather than focusing on the consumer savings, which I 
think is a decision consumers can make for themselves, the whole 
purpose of a CAFE rule would be these things that are external, 
that are, in economic terms, external to the consumer’s pocketbook 
decision. 

Chairman COLLINS. Senator Akaka. 
Senator AKAKA. Thank you very much, Madam Chairman. 
Ms. Dudley, in ‘‘The Primer on Regulation’’ that was published 

in 2005 by the Mercatus Center, you wrote, ‘‘It is important to limit 
regulatory activity to identified market failures. In the absence of 
a significant market failure, individuals are better able to make de-
cisions regarding trade-offs in their lives than Government regu-
lators.’’

In many instances, individual citizens are not in a position to act 
in the manner that you advocate. The power and financial leverage 
of businesses and government can leave individuals at a distinct 
disadvantage. Government regulation is often the only recourse to 
protect the interests of citizens, and so I would like to ask you to 
share with us what you mean by the concept of market failure? 
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Ms. DUDLEY. Yes, Senator. Market failure is a standard economic 
concept that really refers to what is the root cause of a problem 
that we observe. And the reason that I think it is important and 
the reason that it is widely accepted to be an important first step 
in looking at and understanding regulation is that if you don’t 
know what the root cause of the problem is, it is hard to address 
it in a way that actually targets the problem and doesn’t end up 
having unintended effects. 

So a market failure could include pollution because that is a cost 
that the company that is putting something up its smokestack does 
not bear, so that is an externality that would need regulation. An-
other is a common resource, like fishing. Nobody owns the fish 
until you take it out of the water, so you need to have some regula-
tions so that we don’t overfish. And perhaps what you were speak-
ing to is information asymmetry. If certain groups have informa-
tion that others do not have, that is a market failure, and that can 
be addressed through regulation by providing that information. 

So I think understanding the root cause is the purpose of market 
failure. And, by the way, this is not something that is unique to 
me. I think standard textbooks will refer to it, and indeed, the 
guidelines issued by both President Clinton and President Bush 
refer to that as the first step in understanding regulation. 

Senator AKAKA. Thank you. Ms. Dudley, the Davis-Bacon Act re-
quires that prevailing wages are paid to workers on public works 
projects. All Federal Government construction contracts over 
$2,000 must include a provision for paying workers no less than 
the prevailing wages and benefits paid for similar projects. On the 
record, you have criticized the Davis-Bacon Act imposing costs that 
fall disproportionately on young and minority workers. You also 
said that Davis-Bacon does not offer net benefits to society, that 
there is no economic justification for the act, and that alternative 
standards were not adequately explored. 

Now, given your comments about the Davis-Bacon Act, what as-
surances can you provide this Committee that, if confirmed, you 
will issue regulations related to the Davis-Bacon Act in an unbi-
ased manner? 

Ms. DUDLEY. I have actually never suggested that the Davis-
Bacon Act shouldn’t exist. I commented on a rule back in 1999 on 
a provision to implement one aspect of it—the helper rule, or how 
to define ‘‘helper’’ under the Davis-Bacon Act. And my concern with 
that particular regulation was that the proposed definition would 
harm young, lower-skilled minority and female workers. The quote 
that you said, I was actually quoting a GAO study there, so those 
were not my words, but rather the GAO statement about the 
Davis-Bacon Act. So I have not—it was almost 10 years ago that 
I wrote that, and it was about a very specific proposal. 

If I am confirmed, I have every intention of following the laws 
of the land as they are written, Senator. I would like to assure you 
that. 

Senator AKAKA. Ms. Dudley, as I mentioned in my opening state-
ment, I am concerned about the value you will place on scientific 
evidence in determining whether regulatory action is necessary. 
Science can be extremely helpful in showing the consequences of 
actions and offer solutions to address resulting problems. However, 
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science can have a degree of uncertainty, and I am concerned that 
you may require absolute scientific proof before relying on scientific 
evidence. 

If scientific evidence provides inconsistent results, how should 
agencies proceed with regulatory action? 

Ms. DUDLEY. There are guidelines that agencies rely on that talk 
about how to deal with uncertainty, and I have no intention to 
change those guidelines. I agree with you. We will never have per-
fect scientific information. 

Senator AKAKA. Thank you very much. Thank you for your re-
sponses. Thank you, Madam Chairman. 

Chairman COLLINS. Thank you. Senator Levin. 
Senator LEVIN. Thank you, Madam Chairman. 
In your answer to Senator Akaka, I think you said that the 

words that there is no economic justification for a Federal role in 
defining construction practices and determining wages as required 
by the Davis-Bacon Act were these not your words? 

Ms. DUDLEY. Oh, I am sure they were my words, Senator, but 
they were referencing a GAO study, peer-reviewed economic jour-
nal article and GAO. 

Senator LEVIN. Well, because I am looking at what purports to 
be your words. 

Ms. DUDLEY. Yes, I am saying——
Senator LEVIN. Did you believe that there is no economic jus-

tification for a Federal role in defining construction practices and 
determining wages as required by the Davis-Bacon Act? Did you 
believe that when you wrote it? 

Ms. DUDLEY. Yes. I examined the GAO study, and yes, I cited 
from the GAO study. 

Senator LEVIN. All right. And that is your current position? 
Ms. DUDLEY. I have not studied the Davis-Bacon Act at all except 

for that one regulation on helper rules, and my concern there was 
that it harmed the very people that I thought it was intended to 
protect. 

Senator LEVIN. Is there an economic justification for the Federal 
Government setting a minimum wage? 

Ms. DUDLEY. I have never studied the minimum wage. 
Senator LEVIN. Back in 2000, you wrote relative to the public’s 

right to know about chemical plant risks that if there is a public 
demand for this information, as EPA’s benefit assessment argues, 
nongovernmental organizations would find value in deriving it. 
How would a nongovernmental organization derive information 
from chemical plants? 

Ms. DUDLEY. I am not in detail familiar with that comment. I am 
not sure I could answer that part of the question. 

Senator LEVIN. OK. And then you went on to say, ‘‘The fact that 
they don’t suggests that the value of the information to the public 
is less than the cost of the information.’’ How do you value that in-
formation about the risks that people face from chemical plant acci-
dents or attacks? 

Ms. DUDLEY. I think it is very important to inform people about 
hazards that are in their community, and I think that is very im-
portant because you cannot make decisions for yourself and your 
family if you do not have that information. 
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I believe my general comment on that regulation was that we 
needed to consider what the trade-offs were, and I was concerned 
that—well, terrorists—this was in 2000 so we didn’t have evidence 
yet, but that terrorists might be able to access. That was informa-
tion that developed scenarios for what is the worst-case thing that 
could happen if this chemical is released. 

Senator LEVIN. Is there always a nongovernmental organization 
out there to obtain information or to take action? That is the as-
sumption of your comment. 

Ms. DUDLEY. With the Toxic Release Inventory, we certainly see 
a lot of nongovernmental organizations——

Senator LEVIN. Is there always a nongovernmental organization 
that you can rely on to protect the public interest? 

Ms. DUDLEY. Absolutely not. I definitely see a role for govern-
ment in protecting the public and informing the public. 

Senator LEVIN. Because that statement says that nongovern-
mental organizations would find value in deriving that information. 
The fact that they don’t suggests what I just quoted; in other 
words, if there is value in obtaining it, there will be some non-
governmental organization that will obtain it. But isn’t it true that 
there is not always a nongovernmental organization that has either 
the resources or the priorities to pursue a particular cause and you 
need to have a government to protect the public interest? 

Ms. DUDLEY. Yes, you are certainly right. 
Senator LEVIN. In 2002, you commented on an SEC rule to pro-

tect consumer privacy by limiting financial institutions’ ability to 
share customer financial information without proper consent, and 
here is what you wrote about protecting the privacy of consumers’ 
financial information: ‘‘The implicit premise of the rule is that indi-
viduals and firms cannot come to a mutually satisfactory agree-
ment as far as privacy is concerned without resort to government 
assistance.’’ Is that the premise of the rule? 

Ms. DUDLEY. Actually, I did not comment on that rule. That was 
another scholar at the Mercatus Center. 

Senator LEVIN. I see. So those are not your words? 
Ms. DUDLEY. I believe what that is, is in OMB’s Annual Report 

to Congress, they asked for recommendations for regulations, and 
what we did is we provided summaries of regulations we had re-
searched. So I think that is where that came from. But I did not 
do that analysis, so I can’t——

Senator LEVIN. Those, then, were not your thoughts or words at 
the time. 

Ms. DUDLEY. Right. 
Senator LEVIN. You suggested that OIRA conduct independent 

assessments, that they have an outside organization to come up 
with an independent cost/benefit analysis separate from OIRA, 
rather than just having OIRA do the independent analysis, cost/
benefit analysis. So you would have a nongovernmental organiza-
tion to operate above or alongside of OIRA to review and analyze 
regulations. You have said that OIRA from inside the Executive 
Branch cannot ‘‘provide the necessary check or independent assess-
ment of costs and benefits.’’

Do you believe that? 
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Ms. DUDLEY. I am not exactly sure where that is from, but I be-
lieve that was my recommendation for a congressional office of reg-
ulatory analysis. 

Senator LEVIN. According to my notes, outside of the Executive 
Branch you wanted independent analysis, outside of the govern-
ment, not just the Executive Branch. 

Ms. DUDLEY. I would love to follow up on this if I am wrong 
about this, but I believe that is testimony before Congress where 
I recommended a congressional office—or supported the congres-
sional office. 

Senator LEVIN. In any event, my last question here, because I am 
out of time, would be to close that thought. What would be the cost 
of that independent analysis? 

Ms. DUDLEY. I don’t know, sir. 
Senator LEVIN. Well, shouldn’t you make a cost/benefit analysis 

before you propose that? 
Ms. DUDLEY. It was a recommendation to Congress, and I as-

sumed that the Members that I made the recommendation to could 
analyze it. 

Senator LEVIN. You have a lot of confidence in us. [Laughter.] 
Thank you, Madam Chairman. 
Chairman COLLINS. Senator Carper. 
Senator CARPER. Thank you, Madam Chairman. 
Ms. Dudley, would you tell us again the names of your sons and 

how old they are? 
Ms. DUDLEY. Gregory, who is behind me—who shouldn’t be, be-

cause every time I go back, I get his long legs. Gregory is 16, and 
he is in the 11th grade. And Christopher is 13 and in the 8th 
grade. 

Senator CARPER. OK. My sons are 16 and 18, and our oldest boy 
is actually a freshman engineering student at a school up in Mas-
sachusetts where you spent some time. 

Ms. DUDLEY. Very impressive. 
Senator CARPER. He is a lot more impressive than his father, I 

can assure you of that. 
I wanted just to start off by—every now and then I say to my 

sons, ‘‘There is nothing wrong with making a mistake. We all make 
mistakes. And sometimes we learn the most from the mistakes that 
we make. The key is not to make the same mistakes over and over 
and over again.’’

Senator Pryor and I, along with Senators Voinovich and Alex-
ander, have sort of encouraged the Senate to start sponsoring every 
2 years right after the election something we call ‘‘orientation for 
new Senators and spouses.’’ And the idea is for the new guys and 
gals coming here to learn from our mistakes and the faculty of cur-
rent Senators and spouses, to say these are the ways that we 
messed up and you don’t want to make our mistakes, to learn from 
our mistakes. 

If you had to talk about some mistakes that you have made of 
a professional nature with respect to really some of the issues that 
we are talking about here today and looking back in hindsight, 
what are some of the mistakes that you have learned from that 
would guide you maybe a bit differently in this new role? 
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Ms. DUDLEY. I actually am proud of the things that I have writ-
ten. If I had known I was going to be nominated for a position, I 
might have written less. But I think if you read—don’t just look at 
things pulled out of context, but if you read what I have written, 
I have always tried to be thoughtful and careful—and provocative, 
yes, challenge the way people think about things. But I have tried 
to do it openly, transparently, and with integrity. So I am sure I 
have made lots of mistakes, but in terms of the things that I have 
written, I think that they are sound. 

Senator CARPER. All right. We all have probably our own set of 
core values to guide us as we approach a particular job or an issue. 
My own core values are pretty basic. It is to figure out the right 
thing to do and just do it; to treat other people the way I want to 
be treated; to be committed to excellence in everything that I do; 
to use some common sense; and when I think I am right, just not 
to give up. And I call them sort of like my moral compass, and 
when I look at an issue or a challenge, I sort of look at the issue 
through that prism of those core values to help me figure out the 
way to go forward. And when I get off on the wrong track, these 
kind of help get me right back on track. 

Would you just take a minute and talk with us about your core 
values and how they guide you in approaching an issue or a regula-
tion or whatever? 

Ms. DUDLEY. OK. I would say some of my core values are like 
yours. They are honesty and integrity and doing—I am a wonk; I 
am a nerd. I like to do the research, and I do not like to know the 
answer before I have done the research. But to back up from there, 
core values, I would say I care deeply about the environment. That 
is a core value. And I always have. When I came to Washington 
to try to do environmental policy that improves the environment, 
I was concerned that some of the policies did not have the intended 
effects. So what I have become is what I have seen written in the 
newspaper, ‘‘She is a free market environmentalist.’’ And I think 
that is true, and that is going back to the question I think Senator 
Akaka said. You need to look at what is the root cause of the prob-
lem and then address it. And often, if you look at the root cause, 
you can find there are ways to harness people’s incentive, harness 
market forces in order to respond to that, and really have the ef-
fects that we want on such issues as health care, worker safety, 
and the environment. 

But back to core values, honesty and openness, and I hope that 
is one message I can share with all of you, that I really am open 
and would really like to work with all of you and anybody who is 
interested in regulatory issues. 

Senator CARPER. All right. What I have read about you and what 
you have said here and what others have said about you suggests 
that you have spent a lot of your life and your career working on 
and studying regulatory issues. I believe you spent some time 
working at OIRA itself, and I think that has been spoken to today. 

Based on your experience and your work, what do you think we 
do right when it comes to regulations? And what do you think we 
do wrong? And if confirmed, how would you seek to address some 
of the problems that you see? 
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Ms. DUDLEY. I think there are lot of things that we do right. I 
think that the analytical framework that President Clinton put in 
place with Executive Order 12866, which has been continued, I 
think that shows that it is not partisan. There is a nonpartisan ap-
proach to understanding regulations to make sure that they are 
having the intended effects. So I think we are doing that right. 

I think that we are doing a better and better job of under-
standing these hard-to-understand benefits and costs. And we are 
doing better and better in the environment area. We have new 
challenges that this Committee is very aware of, I am sure, in 
homeland security. They are all new challenges there for costs and 
benefits that we have to really understand how to measure those. 
And transparency, I think we are getting better and more open in 
transparency, not just in the review process, which the Office of In-
formation and Regulatory Affairs I think has become better and 
better at being open and transparent in their review. But also with 
e-rulemaking, the general public has a much better opportunity 
now to get involved in this process. 

Senator CARPER. All right. Thanks. Thanks, Madam Chairman. 
Chairman COLLINS. Thank you. Senator Pryor. 
Senator PRYOR. Thank you, Madam Chairman. 
Chairman COLLINS. Senator Pryor, I would note that with the 

new Congress you are going to move up substantially on this Com-
mittee. 

Senator PRYOR. I know. I won’t have to do long-distance phone 
calls to you now. [Laughter.] 

Thank you so much. Let me ask, if I may follow up on Senator 
Levin’s question from a few moments ago, about financial informa-
tion and privacy and the mutually satisfactory agreement that you 
talked about, and you said those were not your words, that some-
one else at the institute had written that? 

Ms. DUDLEY. That comment on SEC’s financial privacy was not 
mine, no. 

Senator PRYOR. But as I understand it, in that same analysis you 
did write to OPM under your name that the regulation in question 
was overly burdensome and should be withdrawn. Is that right? 

Ms. DUDLEY. I would have to check. I don’t think we suggested 
that it be withdrawn. But I can get back to you on that, Senator. 

Senator PRYOR. Yes. My research says that you did, but I just 
wanted to make sure and clarify that because in response to Sen-
ator Levin’s question, you almost indicated that you did not agree 
with that or you did not really comment on that. But I was sensing 
that you were distancing yourself from that. Do you agree with 
what he said when it comes to financial privacy? 

Ms. DUDLEY. I care a lot about privacy, but I am basically a 
nerd, and it is hard for me to comment on something when I have 
not done the research. So I did not—but I will get back to you this 
afternoon on that. 

Senator PRYOR. OK. And the center that you have been working 
for, is it called Mercatus? 

Ms. DUDLEY. Mercatus, yes, sir. 
Senator PRYOR. Do you generally agree with the positions that 

Mercatus takes? 
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Ms. DUDLEY. The scholars at Mercatus are independent scholars. 
It is an academic environment, so we have the academic freedom 
of being independent scholars. But we do share a feeling that mar-
ket-based processes can be more effective at achieving people’s 
needs and meeting social goals. So in that sense, yes, I would 
share——

Senator PRYOR. Generally? 
Ms. DUDLEY [continuing]. That basic value, yes, that generally—

yes. 
Senator PRYOR. Now, you have written something that I think is 

somewhat controversial on the senior death discount where you 
talked about this. 

Ms. DUDLEY. I have never written on a senior death discount. 
Senator PRYOR. OK. Do you agree that there is or should be such 

a thing as the senior death discount? 
Ms. DUDLEY. I think that what we all want for ourselves and our 

families and our children is to live long, healthy, and happy lives. 
So what I have recommended and what I have used is, in addition 
to—so this is what is—it is all coming down to whether you are 
measuring lives. I have recommended looking at the number of 
years of lives. I think it is important to understand longevity. That 
is not—there is something else that people have referred to as a 
senior death discount, and it is not the life years approach, which 
is what I have recommended, and it is in the guidelines. 

Senator PRYOR. Is it fair to say that you think that an older per-
son’s life is worth less in an economic sense than a younger per-
son’s life? 

Ms. DUDLEY. I think what I would say is that, regardless of how 
old you are, you would like to live longer. So if you are 60 and 
there are two options, two alternatives you could have—one that 
provides one more year of life and one that adds 10—you would 
like to have that piece of information. You would like to have it if 
you are 60 and looking at your own life. You would like to have 
it if you are looking at your 6-year-old’s life. You would like to 
know how much you are extending it. 

So I don’t think it is related to age, but it tells you if this rule 
will provide me 10 more years of life, that is better than a rule that 
provides me 5 years. 

Senator PRYOR. All right. Well, I am puzzled, then, because as 
I understand it, you wrote something called ‘‘How Not to Improve 
Public Health,’’ and you wrote something called ‘‘Arsenic Com-
ments,’’ Public Interest Comment on the Environmental Protection 
Agency’s request for comments on national drinking water regula-
tions for arsenic, and you are commenting on arsenic. And as I un-
derstand it, what you are saying, as I read your comments, is that 
these stricter standards for arsenic, you basically say, are ‘‘an un-
welcome distraction.’’ I have that in quotes. It is ‘‘an unwelcome 
distraction.’’ And as I understand it, arsenic disproportionately 
harms older people, people who are advanced in age, and, there-
fore, if they had the information that you say they shouldn’t have, 
their life might be prolonged. But you are saying we shouldn’t have 
these regulations and people shouldn’t know about the arsenic in 
the water, so they might not be able to add that year to their life. 

How am I misunderstanding what you are writing? 
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Ms. DUDLEY. Well, on that, I don’t know that it is true, but I 
don’t think that was the point of—I don’t think that it is true that 
arsenic disproportionately affects older people. I am not sure. Prob-
ably not because the concern is cancer, so it would be younger peo-
ple. 

The point of that, because, of course, we all want safer drinking 
water, but there are small communities, particularly in the South-
west, that have higher natural levels of arsenic. They would have 
had to expend large amounts of money to meet those regulatory 
standards for their drinking water systems. And the unwelcome 
distraction was because it was at a time when we were all worried 
about whether terrorists might be attacking our water systems. 

So looking at a small community that has limited resources, how 
are they best to address those limited resources, and that was my 
concern. So it was not please do not give them information. I never 
suggested that, and I never suggested that we do not care about 
it because it is elderly people. It was really a question of how do 
we deal with the priorities given the different risks, public health 
risks with drinking water systems that we face. 

Senator PRYOR. OK. Well, maybe your writings are not clear or 
maybe I have not read them thoroughly enough, but as I under-
stand your writings, basically you look at the age as a factor when 
you look at regulation. Is that not right? Is that not fair? 

Ms. DUDLEY. What I have recommended is that, in addition to 
looking at how many lives are saved, which is one standard metric, 
we should also use the second standard metric, which is life years. 
And that really just tells you how many years are we extending life 
by. I think both of them are valid, and I think they both provide 
valuable information, and that looking only at one does not tell you 
enough information. 

Senator PRYOR. Well, I am out of time, but I assume if you are 
going to have that second metric, as you call it, then you are mak-
ing a judgment call on the number of years left as it relates to reg-
ulation. 

Ms. DUDLEY. I think that is information that we have, and so 
providing that information to make the decision, I think it does 
help you decide, will this regulation extend lives longer than that 
regulation? And I think that is an important piece of information 
to have. 

Senator PRYOR. Thank you, Madam Chairman. I have overstayed 
my time. 

Chairman COLLINS. Thank you. 
Ms. Dudley, I know it is difficult to go back and look at com-

ments or writings that you made several years ago, but you have 
commented extensively in your academic role, and I want to go 
back to some comments that you made that were published in 1998 
in an issue of the magazine Regulation. 

In these comments, you suggested that a jurisdiction that expects 
ozone levels to exceed the standard might offer to compensate an 
upwind jurisdiction in order to reduce ozone pollution. I have to tell 
you, coming from a State that is downwind of almost all power 
plants in the United States, this seems completely backwards to 
me. Just one of these power plants can cause more pollution of the 
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type that produces smog and acid rain than all of the automobiles, 
factories, and businesses in Maine combined. 

In other words, if you took every car off the road in Maine and 
closed down every factory, Maine would still have a pollution prob-
lem, including in beautiful sites such as Acadia National Park, be-
cause of the effect of the prevailing winds. 

So when I read that you are suggesting that a State like Maine 
might need to compensate a polluter’s State, I just don’t under-
stand those comments. Could you explain what you meant by that 
and whether you still hold to that viewpoint? 

Ms. DUDLEY. Well, this is a time when I wish Senator Carper 
were still here because that would be one that I wish I had not 
said. This is one I wish I had taken back. 

This is a perfect example of you can be an academic theorist and 
you can talk, ‘‘Well, in theory, we could get the same result by the 
polluting State compensating the downwind State or vice versa.’’ 
That is not the way our statutes are written, and if I were con-
firmed as Administrator of OIRA, I assure you that is not the kind 
of proposal I would suggest. 

Chairman COLLINS. So is this more of an academic exercise to 
talk about the theoretical possibilities? 

Ms. DUDLEY. Yes. I mean, it is applying the Coase theorem. 
Coase was a Nobel Prize-winning economist, and that was his the-
orem. But it clearly does not work from an equity perspective or 
a fairness perspective. 

Chairman COLLINS. Exactly. 
Ms. DUDLEY. And I agree with you, and equity and fairness are 

definitely something I think are important to understand in regula-
tion. 

Chairman COLLINS. Let me turn to another clean air issue that 
concerns me. In October of this year, just recently, the EPA’s Clean 
Air Scientific Advisory Committee unanimously recommended that 
air quality standards for ozone need to be substantially strength-
ened to protect human health, particularly in sensitive subpopula-
tions, for example, children with asthma. 

This Committee found that the health impacts in healthy indi-
viduals at ozone levels below even the current standard were sig-
nificant and were cause for concern, and it is already well known 
that sensitive individuals, such as the elderly with breathing dif-
ficulties or children with asthma, are even more susceptible than 
healthy individuals. Again, I recognize that this was sometime ago, 
but in 1997, you argued that the ozone standard should be set at 
a weaker level than even the current level, which has now been 
shown to be insufficient to safeguard the health of vulnerable popu-
lations. 

In light of this new evidence—and I realize it is new evidence 
since you wrote your comments—do you now believe that there is 
enough evidence to support an ozone standard at least as strong as, 
if not stronger than, the current standard? 

Ms. DUDLEY. You are right, it was 10 years ago when I wrote 
about ozone. And I do care about the air, having a son who has suf-
fered from asthma. I understand those issues. I have looked at 
that. I have seen that, the Clean Air Science Advisory Committee’s 

VerDate 0ct 09 2002 10:55 Aug 24, 2007 Jkt 032351 PO 00000 Frm 00022 Fmt 6633 Sfmt 6601 C:\DOCS\32351.TXT SAFFAIRS PsN: PAT



19

letter, and I think it will certainly weigh in to EPA’s decision, par-
ticularly under the Clean Air Act. 

Chairman COLLINS. I have talked a lot this morning about the 
benefits of regulation, particularly in the environmental arena. 
There are times, however, when excessive regulations, costly regu-
lations have a detrimental effect, and I want to bring to your atten-
tion an example that affects the State of Maine. 

As you know, for centuries Maine has had a fishing industry that 
is very important to our economy, to our way of life, and to our her-
itage. And yet the fishing industry is endangered in Maine because 
of excessive regulation that often seems to be grounded in the de-
sire to avoid lawsuits rather than in sound scientific knowledge 
and expertise. 

Currently, the National Marine Fisheries Service is drafting a 
rule that could well have a detrimental effect on Maine’s lobster in-
dustry. I don’t want to go into exhaustive detail, and I realize this 
is not something that has probably been on your radar screen. But 
it is a good example of a regulation that has a noble goal, but 
would impose a tremendous burden on the lobster industry in our 
State. The regulation would require some gear modifications by re-
quiring fishermen to replace their current floating ground lines 
with sinking ground lines. This is a costly change. Again, it has a 
worthwhile purpose. It is intended to help reduce the risk of inter-
action between fishermen and certain whales, and that is some-
thing that we all care about. But there may well be a better way 
to achieve that goal. The approach that the National Marine Fish-
eries Service is taking is using outdated cost estimates that do not 
reflect the true impact on our lobster industry. 

Now, I realize this is probably a new issue to you, but it seems 
to me that this is where OIRA could play an important role of en-
suring that there is a full analysis and in-depth consideration of al-
ternative methods of achieving the same goal without imposing 
such an onerous burden on our lobster industry. 

If you are confirmed, do you pledge to take a look at this rule 
and at any reasonable alternatives given the potentially detri-
mental impact on our lobster industry? 

Ms. DUDLEY. Yes, Senator, you are right. It is inappropriate for 
me to comment specifically, but if I am confirmed, I will definitely 
look at this and would love to talk to you about it if you are inter-
ested. 

Chairman COLLINS. Thank you. Senator Akaka. 
Senator AKAKA. Thank you, Madam Chairman. 
Ms. Dudley, I would like to clarify one of your earlier responses 

when I asked you about market failure. I looked up ‘‘market fail-
ures,’’ which is an economic term to describe when markets do not 
allocate goods and services efficiently. And normally the term is ap-
plied when the inefficiency is particularly dramatic. The term may 
also be used to describe situations where market forces do not 
serve the perceived public interest. 

When I asked you that question, you said that a lack of informa-
tion can lead to a market failure. 

Ms. DUDLEY. Right. 
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Senator AKAKA. I’d like to discuss this matter further. What 
about inability to act because of economic factors? Can the lack of 
economic resources lead to a market failure? 

Ms. DUDLEY. I don’t think it would fit the traditional definition 
of market failure. Certainly, that is a role for the government, but 
it probably does not fit the definition of market failure. 

Senator AKAKA. Ms. Dudley, in May 2004, GAO issued a report 
at my request on the number of data-mining activities in the Fed-
eral Government. At that time, GAO found 36 agencies using per-
sonal information obtained from the private sector in data-mining 
activities. What policies and safeguards do you believe should be in 
place to ensure the accuracy of information obtained from the pri-
vate sector? 

Ms. DUDLEY. Well, there are several statutes that guide OMB as 
well as agencies on those issues, including the Privacy Act, the Pa-
perwork Reduction Act itself, and if I am confirmed, I would like 
to work with the other offices within OMB as well as the agencies 
to make sure that if we are collecting information, especially that 
is personally identifiable, we need to make sure that we are con-
sistent with the framework set up in the Privacy Act and the spe-
cifics laid out in these other acts. 

Senator AKAKA. Ms. Dudley, in 2001 and 2002, you and your col-
leagues in the Mercatus Center submitted numerous regulations to 
OIRA that you believed needed to be modified or repealed. What 
methodology was used to determine whether these existing regula-
tions should be repealed, rescinded, or modified? And would you 
use the same methodology if you are confirmed as OIRA Adminis-
trator? 

Ms. DUDLEY. Well, in 2001, when OMB asked for comments on 
regulations that could be improved, we actually had already filed 
comments with agencies. We had our Public Interest Comment 
project operating for several years and had filed comments with 
agencies. So we had done research on particular rules, had sugges-
tions for how to improve those rules, alternatives that could make 
them better. 

So when OMB asked for recommendations, we just sent one-page 
summaries of all the rules on which we had done research. So our 
list was not necessarily a priority list. It was a list of here is some 
information that we have already done some research on, and they 
were not necessarily saying you should repeal it. They were saying 
there are smarter ways to deal with it, and here is our research. 

So that was the methodology in both of those cases. We didn’t 
scratch our heads and say, ‘‘Gee, what could it be?’’ We really just 
supplied a list of what analysis we had already done. 

Senator AKAKA. And you feel that if you head up OIRA, you 
would use the same method? 

Ms. DUDLEY. Actually, I would like to use the method that is 
codified in President Clinton’s Executive order and statute. I do not 
plan to use any different methods. 

Senator AKAKA. Ms. Dudley, the Privacy Act and the E-Govern-
ment Act are the primary mechanisms for protecting the privacy of 
citizens and legal residents. Do you believe that the Privacy Act 
and the E-Government Act provide adequate privacy protections? 
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Ms. DUDLEY. Well, the Privacy Act, as you know, is getting pret-
ty old. It is over 30 years old now, and yet from what I understand, 
the framework that is in the act, which is collect information and 
use it only for the purpose for which it was collected, unless some-
how otherwise authorized, that general framework still seems to be 
working. And then as you have mentioned, the E-Government Act, 
as with FISMA, the Clinger-Cohen Act, several other statutes have 
updated it. 

I think the bottom line is it is a constant challenge, and privacy 
concerns are dynamic and ever-changing. And within the frame-
work provided by those acts, I think memoranda and working with 
the CIOs in the agencies and OMB may be the best way to deal 
with that. But I don’t have all the answers and would love to talk 
to you if you have some thoughts on that. 

Senator AKAKA. I thank you so much for your responses. Thank 
you, Madam Chairman. 

Chairman COLLINS. Thank you. Senator Carper. 
Senator CARPER. Sometimes when we have had people who have 

been nominated by the President to serve as judges, Federal 
judges, I have tried to understand where they are coming from, es-
pecially if they do not have much of a judicial history, by saying, 
well, whose decisions, who on the court do you admire, and who do 
you see yourself sort of following in the footsteps of. 

Now, you are not going to have judicial decisions, but you have 
a lot out there in terms of where you are coming from, but I still 
want to ask a similar question, and maybe a two-parter. 

In your view, what should the role of the Director of OIRA be? 
How should it work and how should it play in the regulatory proc-
ess? And how might the approach that you take in this job be dif-
ferent from the person who is not the incumbent, who I believe is 
there as an interim, but his predecessor, John Graham? So if you 
could take those on, I would appreciate it. 

Ms. DUDLEY. I see the role of OIRA as coordinating across agen-
cies to make sure that one hand knows what the other hand is 
doing in the regulatory world, providing the guidance and the over-
sight. The agency has the ultimate authority for issuing the regula-
tions, as Senator Collins said at the outset. So the OIRA role is 
more review and coordination. 

My style tends to be more collaborative, just by nature, and so 
I think—that is how I imagine that would be one thing that would 
maybe—I don’t know if I should say distinguish me from the pre-
vious administrator because he was very effective. But actually I 
know and actually have worked with all but one of the administra-
tors. I am teaching with Sally Katzen at George Mason University, 
and I have worked with the others either in OIRA or elsewhere. 
So I think there are some big shoes to fill and a lot to build on, 
and so I hope to be able to take characteristics from each of them 
if I am confirmed. 

Senator CARPER. All right. Sometimes I like to say, one of my fa-
vorite sayings—Senator Collins has heard me say this a time or 
two—in politics our friends come and go, but our enemies accumu-
late. [Laughter.] 

Senator CARPER. You have had a chance, as we all have up at 
this table, to collect a few enemies. When my enemies criticize me, 
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in some cases they are totally without any validity, but sometimes 
they strike tellingly true. And folks have been critical of your nomi-
nation and of your suitability for this position. When some folks are 
critical of you, which of the criticisms do you think come closest to 
being maybe true or have some basis in fact? How would you rebut 
those or address them? 

Ms. DUDLEY. I think generally I would say please look at my 
writing and please meet me. I mean, that is one thing. I guess I 
would rebut them by saying if people are concerned that I will not 
be open and transparent, I can assure you that is not true because 
if I am confirmed as Administrator, I would invite—there was a 
letter that was signed against me. I haven’t met anybody who 
signed that letter, but the letters that have been signed for me, I 
know all those 50 academics. I know the Nobel Prize winner; I 
know the OIRA Administrators who have all written supportive let-
ters. I don’t know anybody on the other letter, and I hope to change 
that if I am confirmed. 

Senator CARPER. I wonder if I could just restate my question. 
When people criticize you, when you read criticisms people have 
made of you, which of the criticisms that you have heard have 
some basis in fact? How would you speak to those? 

Ms. DUDLEY. I guess a criticism that I believe that market forces 
work. It is true. I believe in people. I believe in people’s ability to 
make decisions. I respect diversity, and I respect people. And so I 
resist one-size-fits-all standards that do not understand that diver-
sity and that people have different needs. 

Senator CARPER. OK. Let me ask a question with respect to your 
philosophy. What is your philosophy when it comes to when an 
agency should step in and propose a regulation? I serve on the En-
vironment and Public Works Committee. We have been very much 
involved with the President’s Clear Skies proposal, which we de-
feated in Committee. EPA responded by issuing regulations to try 
to do through regulations what Clear Skies would have otherwise 
done or not done. 

But what kind of things do you think an agency like EPA ought 
to consider before putting forward regulations on clean air, for ex-
ample? And assuming they are authorized to act, when would it be 
appropriate for them to do so, in this case, EPA? And if confirmed, 
how would you apply this philosophy to your work? 

Ms. DUDLEY. I would say the first criteria should be the statu-
tory mandate and what does the statute require. And then actually 
my philosophy really fits very well with the guidelines that have 
been issued by the past several Presidents, and that is, first under-
stand why we are seeing the problem, and it is this notion of root 
cause. What is the root cause? I really do think you need to know 
what the root cause of the problem is before you can address it be-
cause otherwise you may be just putting on a Band-Aid and actu-
ally having unintended consequences. 

The third step would be let’s look at some alternatives. Now, I 
will admit that as a writer, I think out of the box, but I promise 
not to think that far out of the box (if confirmed). You missed my 
apology to you in response to a question of Senator Collins earlier. 

Senator CARPER. An apology to me? I hate to miss those. 

VerDate 0ct 09 2002 10:55 Aug 24, 2007 Jkt 032351 PO 00000 Frm 00026 Fmt 6633 Sfmt 6601 C:\DOCS\32351.TXT SAFFAIRS PsN: PAT



23

Ms. DUDLEY. She identified something that I wished that I 
hadn’t said, but it was thinking out of the box. And I think as regu-
lators we need to challenge our ideas, but obviously that box has 
to be constrained with what the statutory constraints are. And 
then the next step would be let’s try to look and see what we think 
the consequences are under different scenarios, then understand 
who is bearing the costs and the benefits. And I have run you out 
of time. 

Senator CARPER. All right. Thanks very much. 
Ms. DUDLEY. Thank you. 
Chairman COLLINS. Ms. Dudley, we haven’t talked very much 

this afternoon about the critical role that OIRA plays in helping to 
safeguard the confidentiality and the security of private informa-
tion. This is a less visible role of OIRA, but in this electronic age, 
it is an incredibly and increasingly important role. 

Many Federal agencies in the course of carrying out their mis-
sions must have access to or store personal identifying information 
of citizens, including birth dates, addresses, Social Security num-
bers. In the past year, we have seen serious breaches in agencies 
that have exposed citizens to identity theft. Probably the most 
widespread one that affected millions of American citizens occurred 
at the Veterans Administration, and I am sure you are somewhat 
familiar with that. 

OMB has issued some guidelines to improve information secu-
rity, but what more do you think can be done to ensure that per-
sonal information that is shared by the citizens of this country with 
Federal agencies, whether it is Social Security or Medicare or the 
IRS or the VA, is truly protected from an unauthorized release? 

Ms. DUDLEY. You are right, I mean, this is important, and there 
is certainly room to improve. As I understand it, this is a responsi-
bility within OMB that is shared within different parts of OMB. 
The Deputy Director issued a memo about a year ago requiring 
agencies to look at not just the information that they use but how 
they store it, evaluate how well it is working. I believe their re-
sponses are due soon, if they are not already in. I think that might 
give the office a better look at understanding how do we do this 
and understand that it is a life-cycle approach. When you gather 
that personal information, you need to know how it is going to be 
stored and how it is going to be used to try to avoid situations like 
the VA laptops that you mentioned. And so I would like to work 
with the other parts of OMB as well as the agencies to try to do 
better, if I am confirmed. 

Chairman COLLINS. Another challenge that Federal agencies and 
departments, particularly the Department of Homeland Security, 
have is striking the right balance between privacy and security. We 
are seeing the Department of Homeland Security try to implement 
new programs at the border, the secure flight program, that re-
quire the collection of considerable amounts of private information. 

In general, what is your philosophy about how we strike the 
right balance between gathering information that we need about 
individuals and yet not creating vast government databases that 
could be used for inappropriate purposes? 
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Ms. DUDLEY. I think it is a difficult challenge, and it is not a new 
challenge, but it is additionally challenging in recent years. So I 
think it is something that needs to be faced more. 

As I say, I think that the framework that is set up in pre-exist-
ing acts recognizes the need for those balances. So I imagine it re-
quires a lot of serious case-by-case analysis about specific choices 
that we have and whether you can achieve the same security with 
less breach of privacy or understand what the trade-offs are, be-
cause there are serious trade-offs, and Americans want both. 

Chairman COLLINS. It is a very difficult trade-off because, obvi-
ously, the 9/11 Commission and other experts have pointed out 
that we did not do a good enough job with information sharing and 
with collecting as much information as possible and disseminating 
that information about those who would do us harm. 

The problem becomes figuring out who are the individuals who 
would do us harm versus law-abiding individuals for whom there 
is no need to collect information that involves a certain breach of 
privacy. And I think that is going to be a tremendous challenge 
throughout the Federal Government in the coming years. 

I do have a number of additional questions on everything from 
how the OIRA Director would interact with the E-Government Di-
rector and other more technical issues, which I am going to submit 
for the record. I would like to turn to my colleagues and give them 
an opportunity for any closing questions that they might have. 

Senator Akaka. 
Senator AKAKA. Thank you very much, Madam Chairman. 
Ms. Dudley, you said that you have always tried to be open and 

transparent and you would like to continue that. I appreciate that 
since I believe OIRA should operate in an open and transparent 
manner. 

In 2003, the GAO reported that the changes agencies made to 
regulations at OIRA’s request were not always available. In addi-
tion, although OIRA has said it can have its greatest impact on 
agencies’ rules during informal reviews, agencies are only required 
to disclose changes made at OIRA’s request during formal review. 

If confirmed, would you institute a policy whereby agencies dis-
close changes recommended by OIRA during informal review? 

Ms. DUDLEY. One of the things I have complimented OIRA on is 
its increased transparency because I do think sunshine makes for 
better government, and I think the work that it does is positive, 
and it should be open. So if I am confirmed, I am willing to discuss 
any reasonable request to see if there is a need to actually increase 
that transparency. So I am definitely willing to talk with you if I 
am confirmed. 

Senator AKAKA. Do you have any ideas to further improve the 
transparency of OIRA’s review process? 

Ms. DUDLEY. I am not at OIRA now and I have not been at OIRA 
in a long time, so I am not familiar with exactly how things work. 
But what I have appreciated is the posting on the website and the 
ability to track a regulation to see where it is in the review process. 
But I am sure there are more things that can be done. I just do 
not have specific suggestions. 

Senator AKAKA. It is well known that the former OIRA Adminis-
trator, John Graham, sent what are called ‘‘prompt letters’’ to agen-
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cies to suggest that the agency develop regulations in a particular 
area or to encourage ongoing regulatory efforts. If confirmed, would 
you issue prompt letters? And if so, which areas of regulation 
would you encourage? 

Ms. DUDLEY. I actually do not have something specific in mind, 
as I mentioned in response to a question earlier. My personality 
tends to be more collaborative, but I know—the prompt letters 
were something that I thought actually were a good thing that Ad-
ministrator Graham did. One in particular that I thought was im-
portant was to FDA on a trans fat regulation, and the prompt en-
couraged FDA to provide more information to consumers on trans 
fats. And that was one that I thought was a positive step. 

Senator AKAKA. Thank you, Ms. Dudley. Madam Chairman, I 
have other questions that I may submit for the record. Thank you 
very much. 

Ms. DUDLEY. Thank you. 
Chairman COLLINS. Thank you, Senator. Senator Carper. 
Senator CARPER. Just maybe one or two things in closing. In Sen-

ator Akaka’s comments, he mentioned the word ‘‘transparent’’ and 
presented it in a way that I think a lot of us think of transparency 
today. When we say someone is transparent or a process is trans-
parent, we think of it in positive terms. I am old enough to remem-
ber whenever accused of being transparent, it was not a com-
pliment. It is interesting how things change. 

I was sitting here watching you respond to these questions, Ms. 
Dudley, and it is hard not to see your boys here sitting behind you, 
and I know that if my sons at their age had to be here and sit—
this is worse than church. [Laughter.] 

Senator CARPER. You could not pay them to endure this for a 
couple of hours. At least in church you get to stand up from time 
to time and maybe sing or pray or close your eyes, or whatever. 
But they have done a very fine job in holding up their end of the 
bargain in all of this. 

Gentlemen, I don’t know if your mom is going to be confirmed 
or your wife is going to be confirmed, but if she is, we thank you 
for your willingness to share your mother and your wife with the 
people of our country. 

You have held a number of important and responsible positions 
to date, but if you end up in this one, you are going to be what 
I call ‘‘shooting with real bullets.’’ And that is not to say you have 
been shooting with blanks for the earlier part of your life, but you 
will have a fair amount of say as to the direction that we are able 
to take. 

We pass laws, and they are kind of like a skeleton, if you will, 
and then meat on the bones is the regulations that are adopted in 
response to those laws. What you have been nominated to do here 
is an important thing, and we appreciate your time and responses 
to our questions. But you may be in a position to decide what kind 
of air these guys have to breathe and what kind of fish they are 
going to have to eat and what kind of oceans they are going to have 
to swim in and what kind of pollution is going to be coming out 
of the cars or trucks or vans that they drive. It is important stuff, 
and I would just ask that you keep that in mind. 
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You mentioned collaboration, you are into collaboration. Frankly, 
I would like to think that is one of my strong suits as well. My col-
leagues might deny that, but that is one of the things I try to do. 
And in the nature of the job that you might some day hold, that 
is a quality you do not want to let go. 

Thanks very much. 
Ms. DUDLEY. Thank you, Senator. 
Chairman COLLINS. Thank you. 
Ms. Dudley, I want to thank you for appearing before the Com-

mittee today and for your cooperation with the Committee’s proc-
ess. I very much appreciate your frank responses to the many ques-
tions that you have been asked throughout this process. I know it 
is a long and involved one, and certainly your many writings have 
given us a lot to ponder. 

I do want to thank my staff for their hard work and the Minority 
staff for their hard work on this nomination. Given that the nomi-
nee did have voluminous writings, it was a great deal of work for 
the staff to read through all of them, and they probably could write 
a book on your writings at this point. 

I also do appreciate your willingness to serve. I think that many 
people looking at the contentious nomination process that too often 
seems to occur these days would decide that they were better off 
staying in an academic environment. Not to say that academia is 
not contentious, but I know it is very different to have a public 
nomination process, and I appreciate your willingness to put your-
self forward and to consider serving in this role. 

Without objection, the hearing record will be kept open until 5 
p.m. on Wednesday. I do anticipate the submission of additional 
questions for the record. Senator Lieberman was not able to be 
here today, but as you know, he has a great interest in your nomi-
nation, and I suspect that he will have some follow-up questions, 
as will I and some of the other Members. 

I, too, want to join Senator Carper in thanking your family for 
being here and thanking them for their willingness to endure this 
process as well and for your commitment to public service. 

This hearing is now adjourned. 
[Whereupon, at 4:01 p.m., the Committee was adjourned.] 
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