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SAFEGUARDING THE MERIT SYSTEMS PRIN-
CIPLES: A REVIEW OF THE MERIT SYSTEMS
PROTECTION BOARD AND THE OFFICE OF
SPECIAL COUNSEL

THURSDAY, MARCH 22, 2007

U.S. SENATE,
SUBCOMMITTEE ON OVERSIGHT OF GOVERNMENT
MANAGEMENT, THE FEDERAL WORKFORCE,
AND THE DISTRICT OF COLUMBIA,
OF THE COMMITTEE ON HOMELAND SECURITY
AND GOVERNMENTAL AFFAIRS,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:30 p.m., in room
342, Dirksen Senate Office Building, Hon. Daniel Akaka, Chairman
of the Subcommittee, presiding.

Present: Senators Akaka and Voinovich.

OPENING STATEMENT OF SENATOR AKAKA

Senator AKAKA. With the consent of my friend and Ranking
Member of this Subcommittee, Senator Voinovich, I call the Sub-
committee on Oversight of Government Management, the Federal
Workforce, and the District of Columbia to order.

I am very pleased to welcome Neil McPhie, Chairman of the
Merit Systems Protection Board, and Scott Bloch, Special Counsel
at the Office of Special Counsel, to this Subcommittee today to re-
view how both agencies are meeting their statutory missions as
Congress begins consideration of their reauthorization requests.

Both the MSPB and OSC were created by the Civil Service Re-
form Act of 1978 to safeguard the merit system principles and to
help ensure that the Federal employees are free from discrimina-
tory, arbitrary, and retaliatory actions, especially against those
who step forward to disclose government waste, fraud, and abuse.
These protections are essential so that employees can perform their
duties in the best interests of the American public. The enforce-
ment of the merit system principles by MSPB and OSC helps en-
sure that the Federal Government is an employer of choice.

The MSPB is charged with monitoring the Federal Government’s
merit-based system of employment by hearing and deciding appeals
from Federal employees regarding job removal and other major per-
sonnel actions. The Board also reviews regulations of the Office of
Personnel Management and conducts studies of the merit system.

OSC is charged with protecting Federal employees and job appli-
cants from reprisal for whistleblowing and other prohibited per-
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sonnel practices. OSC serves as a safe and secure channel for Fed-
eral workers who wish to disclose violations of law, gross mis-
management or waste of funds, abuse of authority, or a specific
danger to public health and safety. In addition, the OSC enforces
and provides advisory opinions regarding the Hatch Act, which re-
stricts the political activities of Federal employees and protects the
rights of Federal employees, military veterans and reservists under
the Uniformed Services Employment and Reemployment Rights
Act of 1994.

Congress intended OSC and MSPB to be the stalwarts of the
merit system. However, both agencies have been criticized for fail-
ing to live up to their mission. For example, the most recent em-
ployee satisfaction survey conducted by OSC shows that less than
5 percent of the respondents reported any degree of satisfaction
with the results obtained by OSC, while over 92 percent were dis-
satisfied.

Since the year 2000, I have been pushing legislation to reform
the Whistleblower Protection Act to address judicial decisions that
have been inconsistent with Congressional intent and provide
structural reform to the process for protecting Federal whistle-
blowers. The need for this legislation is very clear. No Federal
whistleblower has won on the merits of their claim before the
Board since the year 2003. At the Federal Circuit Court, whistle-
blowers have won on the merits twice out of 178 cases since 1994,
when Congress last strengthened the Act.

For OSC, organizations that help whistleblowers claim that OSC
has gone from being their first option for relief to their last choice,
since OSC no longer works with agencies to achieve informal relief
and the percentage of corrective actions and stays has been cut in
half since 2002.

As the Administration pushes for changes to Federal personnel
laws that decrease the ability of employees to engage in collective
bargaining and bring grievances, it becomes even more important
for employees to have full confidence in MSPB and OSC.

Two years ago, the Subcommittee held a hearing on how OSC
was meeting its statutory mission. At that time, employees, good
government groups, and employee unions, alleged that OSC was
abandoning its mission to protect employees, especially whistle-
blowers, from prohibited personnel practices and to act in the inter-
est of employees who seek its assistance and instead had been ig-
noring whistleblower complaints, had been failing to protect em-
ployees subjected to sexual orientation discrimination, and had
been retaliating against whistleblowers at OSC. If true, these prac-
tices would directly counter OSC’s legal responsibility to be the
protector of civil service employees.

Given the fact that OSC employees could not make their disclo-
sure to the Special Counsel, the alleged individual who engaged in
the wrongdoing and retaliated against them, the employees and
stakeholders filed a complaint with the President’s Council on In-
tegrity and Efficiency. The OPM Inspector General was then
charged with investigating the matter. Unfortunately, the OPM IG
is still investigating these allegations, but new evidence suggests
that things have not changed. OSC has interfered with the ability
of employees to talk to the OPM IG by requiring employees to ar-
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range interviews through the Special Counsel’s Office. While OSC
has since rescinded this policy, this action, combined with the nu-
merous other allegations against the agency, does not instill con-
fidence.

The lead agency charged with protecting Federal employees can-
not ignore its responsibility and violate the merit principles or even
give the appearance of doing so or else the trust of Federal employ-
ees and the American people in the Federal workforce will be com-
promised. OSC must be a safe haven and a place of hope for em-
ployees. As such, OSC must be held to a higher standard and be
beyond reproach. Unfortunately, it does not appear that OSC is
measuring up.

I hope that today’s hearing will allow us to address these con-
cerns and allegations and ensure that MSPB and OSC are meeting
their missions.

Now, I would like to turn to my good friend, Senator Voinovich,
for any opening statement that he may have. Senator Voinovich.

OPENING STATEMENT OF SENATOR VOINOVICH

Senator VOINOVICH. Thank you, Senator Akaka. Thank you for
having this hearing this afternoon. I am anxious to hear from the
witnesses. As you said, it was a couple of years ago that we had
a hearing on this topic and I am interested to see what progress,
if any, has been made.

I would like to extend a warm welcome to our witnesses, the
Hon. Neil McPhie, Chairman of the Merit Systems Protection
Board, and the Hon. Scott Bloch, Special Counsel.

The United States is well served by professional civil servants
hired and promoted based on a series of merit principles. Apart
from political parties and disagreements in Congress or the White
House, the dedicated individuals of the Federal service ensure that
the needs of the American people are met, whether it is guarding
our borders or processing Social Security checks. Mr. McPhie, I am
proud to say that I believe our system is admired around the world.

Guarding the merit principles that preserve the integrity of the
civil service are two important agencies, the Merit Systems Protec-
tion Board and the Office of Special Counsel. These responsibilities
require that these agencies lead by example and that their per-
sonnel management policies reflect the merit principles they are
told to uphold.

As an independent investigative and prosecutorial agency, OSC
protects current and former Federal employees and applicants for
Federal employment from prohibited personnel practices, promotes
and enforces compliance of the Hatch Act, and facilitates disclo-
sures by Federal whistleblowers about government wrongdoing.

As an independent quasi-judicial agency, MSPB adjudicates
cases brought by the Office of Special Counsel as well as appeals
over improper suspensions, removals, retirement benefits, and vet-
erans’ preference claims. Furthermore, the MSPB has the authority
to conduct studies of the civil service.

Authorization for both of these agencies expires at the end of this
fiscal year. Mr. Chairman, I believe it is important for us to act
promptly to advance legislation to reauthorize these agencies and
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I look forward to a continued bipartisan collaboration with you on
introducing and advancing this legislation. Thank you.

Senator AKAKA. Thank you very much, Senator Voinovich.

I again want to welcome our witnesses, Mr. McPhie and Special
Counsel Bloch, to this hearing.

As you know, it is the custom of this Subcommittee to swear in
all witnesses, and so I ask you to stand and raise your right hand?

Do you swear that the testimony you are about to give this Sub-
committee is the truth, the whole truth, and nothing but the truth,
so help you, God?

Mr. McPHIE. I do.

Mr. BLocH. I do.

Senator AKAKA. Thank you very much.

Although statements are limited to 5 minutes, I want our wit-
nesses to know that their entire statement will be included in the
record. Mr. McPhie, please proceed with your statement.

TESTIMONY OF NEIL McPHIE,! CHAIRMAN, U.S. MERIT
SYSTEMS PROTECTION BOARD

Mr. McPHIE. Thank you, Mr. Chairman and Ranking Member
Voinovich. Let me say first that the MSPB welcomes oversight. I
am happy to be here to discuss MSPB’s role in safeguarding the
merit system principles. I am proud and honored to serve as the
seventh Chairman of the Board, and today, what I plan to do is
highlight some of the Board’s accomplishments since the last reau-
thorization and some legislative proposals we have submitted. Fi-
nally, I will discuss some of the challenges that I foresee in the
Board’s future.

From fiscal year 2002 to 2006, the Board adjudicated 42,145
cases for an average of 8,429 per year. During this period, we re-
duced the average processing time for initial decisions from 99 days
to 92 days. We also made significant progress in reducing the aver-
age case processing time at headquarters from 265 days in fiscal
year 2005 to 154 days in fiscal year 2006. There has been no sac-
rifice in quality. The Court of Appeals for the Federal Circuit has
affirmed 93 percent of the Board decisions that came before them
during that period.

We have embraced technology to help us expedite case proc-
essing. For example, since 2002, we have increased the use of video
conferencing. In fiscal year 2003, MSPB implemented an electronic
appeals process that allows appellants to file an initial appeal
using the Internet. Currently, approximately 25 percent of initial
appeals are filed electronically.

Our mediation program was implemented nationwide in 2004
and1 has resulted in the successful settlement of more than 100 ap-
peals.

As you know, the Board conducts independent, nonpartisan,
objective research and produces reports that promote the merit sys-
tem principles that are embodied in Title 5. Between fiscal year
2002 and 2006, the Board issued over 20 reports and Board em-
ployees conducted more than 400 outreach presentations.

1The prepared statement of Mr. McPhie appears in the Appendix on page 27.



5

With respect to general management issues, I am pleased to re-
port that the Board has earned a clean audit in each of the 4 years
that Federal agencies have been required to submit a financial
audit.

We have submitted for the Subcommittee’s consideration six leg-
islative proposals. One proposal seeks to provide for an order of
succession for the Board when, one, the Board membership is com-
prised of two or more Board members but no member has been des-
ignated chairman or vice chairman; or two, all three Board posi-
tions are vacant. This proposed legislation recognizes the Presi-
dent’s prerogative to control key Executive Branch appointments
while preserving the continuity of agency operations.

In another proposal, the Board requests summary judgment au-
thority as other agencies, such as the EEOC, already have. It is
also worth noting that MSPB will have that summary judgment
authority under the new employee appeals processes for the De-
partments of Homeland Security and Defense.

Pursuant to 5 U.S.C. Section 1203, the chairman of the Board
serves as the chief executive and administrative officer of the agen-
cy. As such, the Board historically has followed a practice of leav-
ing budget and administrative responsibilities to the chairman.
Two of the proposed technical amendments merely reconcile the
language of Section 1204 to the plain intent expressed in Section
1203.

The further amendment emphasizes the chairman’s authority to
delegate certain responsibilities to the employee or employees he or
she appoints. As a quasi-judicial agency, the Board functions simi-
lar to a court when it deliberates and decides cases. The proposed
exemption from the requirements in the Sunshine Act will enable
Board members to freely discuss and deliberate cases.

The Board faces several potential challenges in the near future.
Several factors could result in an increase in the Board’s caseload,
including the anticipated increase in retirement throughout the
Federal Government and the resultant wave of hiring to fill those
vacancies. Also, changes in judicial precedent and new legislation,
such as the proposed amendment for the Whistleblower Protection
Act now pending before Congress may also result in an increase to
the Board’s caseload.

Additionally, we will be working with DHS on the implementa-
tion of its new expedited employee appeals system, and in the con-
text of the Board’s studies, we anticipate that DHS and DOD per-
sonnel systems will require greater study as they are implemented.
That is why we are currently collecting baseline data.

My red light is on. I have a small paragraph which I would like
to finish, with your permission.

Senator AKAKA. Please complete it.

Mr. McPHIE. Thank you, sir. As the Board prepares for the im-
pact of increased retirements throughout government, we have rec-
ognized that the Board itself will be affected. In fact, within 5
years, 40 percent of the MSPB’s workforce will be eligible to retire.
Almost 20 percent are eligible at this time. To prepare for this
wave, my administration has looked for creative ways to attract,
develop, and retain employees. For example, I have directed each
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office to develop a succession plan. I have also instituted develop-
mental training programs throughout the agency.

In short, Board members, officials, staff have successfully ful-
filled the agency’s statutory missions. We have been careful stew-
ards of the public funds entrusted to us. We continue to explore
ways to achieve new levels of efficiency and to better serve the
American public. We believe that the proposed amendments de-
scribed during this hearing will help the agency meet these goals.

In these times of great changes in Federal human resources
management, a strong, vibrant, and independent MSPB is critical.
We look forward to continuing to work with you and with the Sub-
committee as we fulfill these important responsibilities. Thank you
for your patience.

Senator AKAKA. Thank you very much, Mr. McPhie. Special
Counsel Bloch, please proceed with your statement.

TESTIMONY OF SCOTT BLOCH,! SPECIAL COUNSEL, U.S.
OFFICE OF SPECIAL COUNSEL

Mr. BLocH. Thank you, Mr. Chairman and Ranking Member
Voinovich. It is an honor to be before this Subcommittee. John
Adams said, “Good Government is an empire of laws.” I have
quoted this often in my tenure and I believe in its emphasis of the
rule of law holding government officials to high standards and
holding ourselves accountable to the public trust.

As the Special Counsel of the U.S. Office of Special Counsel, I am
requesting reauthorization because upholding OSC’s laws keeps
our government accountable and just.

I am pleased to tell you our agency is functioning better than
ever, while still continuing to improve. Morale is high. We have
very qualified employees who are doing a great job for the merit
system.

I have brought preview copies of our fiscal year 2006 annual re-
port and charts showing some of our numbers.! The annual report
will soon be up on our website.

I have previously submitted written testimony that contains
most of what I want to say to the Subcommittee, but let me give
you an overview of how we are functioning better in four areas:
Whistleblower disclosures, investigation and prosecution of prohib-
ited personnel practices, the Hatch Act, and then the Uniformed
Services Employment and Reemployment Rights Act, or USERRA.

Now, I brought charts here to show how we are doing with our
Whistleblower Disclosure Unit and this shows how many were
pending at the end of each fiscal year. We see a steep drop-off in
the number of cases we roll over from year to year. It kind of has
that ski jump look to it which I like to see because it shows that
the unit i1s doing its job.

Next, we have another chart, again regarding our Disclosure
Unit, that shows the number of cases rising since I started in the
position since the full Committee kindly had me confirmed. It
shows an increase in the whistleblower referrals to agencies more
than double what was going on before. Now, this translates into a

1The prepared statement of Mr. Bloch with attachments appears in the Appendix on page 34.
2The charts referred to appears in the Appendix on page 42.
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safer, more efficient America, whether it is in resolving of aircraft
near misses at Dallas-Fort Worth Airport, or uncovering and fixing
environmental hazards at Federal prison facilities, or in greater
health and safety at Veterans Affairs or Health and Human Serv-
ices health facilities, military aircraft maintenance safety, Border
Patrol and Customs safety, or rooting out fraud and waste in pro-
curement and in travel reimbursements.

The next chart we have is about our prohibited personnel prac-
tices results, showing a decrease in the processing times in our
Screening Unit of the PPPs from fiscal year 2002 to less than half
of what it was, in 2006, which means more time for the IPD to get
results. The IPD is our Investigation and Prosecution Division.

Now, the next chart shows a decrease in the average age of cases
in the IPD, which I am very happy because you had many cases
that were in the division for 2, 3, 4, and sometimes even 5 years
and we have tried to implement new procedures and standard op-
erating procedures so that cases don’t spend more than a year
there, whether they are filed with the Board or they are mediated
or they are resolved in another fashion.

One higher-profile case last year was the forced resignation of an
Agriculture Department State Director in Alaska for multiple
abuses of a whistleblower. We got her her job back and he left serv-
ice. We just filed a petition for corrective action before MSPB on
a case in which we had already obtained a stay of transfer for a
DEA agent who reported illegal and unconstitutional interrogation
of his superiors.

Turning to the Hatch Act, we have a chart that shows a de-
crease, again, in the average processing time for complaints, again,
that same kind of steep slope. The next chart shows you an in-
crease in the number of disciplinary and corrective actions cor-
responding in that same time with a drop in 2005 after the 2004
elections, and then it spiked back up for the 2006 mid-terms.

We have had a variety of interesting cases lately, some high-pro-
file and Hatch Act, but none more important than four Board cases
that have come down fairly recently that affirmatively declare that
political activity through the use of government e-mail is inappro-
priate and can result in the loss of Federal jobs.

The final chart shows our USERRA Unit is achieving great re-
sults. Starting in February 2005, you see we have taken on several
hundred cases there and we have achieved a remarkable corrective
action rate for service members who are Federal employees of over
25 percent, which is very high for Federal enforcement agencies.
And it wasn’t until 2004 that we filed OSC’s first-ever USERRA
cases at the Board in the 13 years of the statute’s history.

One notable case recently was someone, a service member in-
jured in Iraq and he was denied his job back. When he came to us,
we got him his job back and restoration of his benefits, and we
have many other stories like that.

OSC has partial jurisdiction over initial investigation of these
USERRA cases in a demonstration project with the Department of
Labor. The project expires at the end of this fiscal year and I know,
Mr. Chairman, that you and your staff at the Committee on Vet-
erans Affairs will be looking at that.
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We have also included in our request for reauthorization some
legislative proposals, some of which have already been proposed by
the Chairman in legislation he has sponsored. I would emphasize
one provision to take away a chilling effect on filing of disciplinary
actions by assessing attorneys fees against OSC if we lose the case.

OSC is doing a good job for Federal employees and the merit sys-
tem and should be authorized. Now, I welcome any questions you
may have. Thank you.

1Se}rllator AKAKA. Thank you very much for your testimony, Mr.
Bloch.

I have a series of questions about the issue of discrimination re-
lated to sexual orientation that I would like to discuss with you to
gain clarity on the scope of protection. You have taken the position
that Section 2302 does not make it illegal for the Federal Govern-
ment to deny an applicant a job solely on the basis of his sexual
orientation. Is that correct?

Mr. BrocH. Thank you, Senator. As you may recall from my 2005
testimony before this Subcommittee, I reflected to the Sub-
committee that we stand firm on the proposition that we do not be-
lieve it is appropriate to discriminate against Federal employees for
any reason. I don’t believe in it. I have so stated many times
throughout my tenure. Sometimes it is printed, sometimes it isn’t.
And I also explained that we do not have any experience or any
knowledge of any experience of such discrimination or of failing to
provide all of the remedies that the law provides to Federal execu-
tive employees to give them full due process, full consideration, and
I have so instructed my staff many times.

I also reflected to the Committee the 12 PPPs that we have in
Title 5 U.S.C. 2302(b) and they are not exhaustive of potential
rights that people may have, but we are limited, of course, in what
we can do to bring a corrective action or a disciplinary action to
debar a Federal manager based on the language of the statute as
well as the case law that MSPB has used to interpret the statute.

And so when I did the legal review that I explained, we looked
to see what the basis for the extension of our statute was by my
predecessor. We could not find any reason that was given. We then
looked to the language of the statute, which doesn’t mention sexual
orientation. Then we looked to the case law in the MSPB and we
found that it had been rejected by the MSPB in 1998 in a case ti-
tled Morales v. Department of Justice. So faced with that, had I
then said, well, I don’t care what the MSPB says, I don’t care what
the statute says, I am going to extend protections for a class of peo-
ple, a special class, and provide them a specific protection that may
not be in the statute that has come before the Senate and has been
rejected specifically.

There was an Executive Order that makes it clear in the Federal
Government that agencies are not to discriminate on that basis and
I fully support that and that is true of my agency as well as other
agencies. But the question for me as a Federal enforcer of laws is
do I have the statutory power to enforce a statute and debar Fed-
eral employees based on status, and the status protections that we
have, which everyone is familiar with, the general ones of Title 7
which are race, color, creed, religion, and so on, and sex and a
number of other categories, disability and so on, that these are con-
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tained in Section (b)(1) of our statute. Sexual orientation is not con-
tained there.

We do have an anti-discrimination provision in Section (b)(10)
which we do enforce and that does subsume into itself some cases
that people might colloquially describe as sexual orientation dis-
crimination cases, but the language of the statute and the way in
which we enforce it, as I have explained in the policy that I put
out in April 2004, states that one may not discriminate against an
employee based upon private conduct or adverse action that the
employee may take.

Section (b)(10) basically says, no discrimination based on conduct
that occurs outside the workplace, as long as it doesn’t adversely
affect that employee and their performance or the performance of
other employees, and that is something we have enforced. That is
something we go after aggressively when we have the evidence and
the basis upon which to do that.

Senator AKAKA. Mr. Bloch, if a manager signs a written state-
ment that he or she did not hire an applicant because the applicant
is gay, would the manager be admitting to discrimination based on
sexual orientation or discrimination based on sexual conduct?

Mr. BLocH. Thank you, Senator. Well, each case obviously would
depend on the facts of each case. What we do and what we would
do if someone submitted a claim such as that to us is they would
fill out a Form 11. They would explain what they had done or what
had happened to them and we would then engage in a dialogue
with them and find out what the facts of the case were.

So if the facts were to reveal that the manager was taking into
account sexual conduct or, to make up facts here, if that is all
right, such as someone had an affair with somebody or somebody
was seeing and holding hands with somebody or whatever it might
be, this clearly would fall within the protections of our statute and
so we would just simply go down the line with the employee, ask-
ing questions and asking them to comb their memory for any rea-
sons or discussions or what have you that would be able to either
present evidence that would fit within the statute or not.

Senator AKAKA. Please identify the facts that OSC would have to
investigate to determine which of the two forms of discrimination
has occurred, discrimination based on sexual orientation or dis-
crimination based on homosexual conduct.

Mr. BrocH. As I said, Senator, I think that we would have to ask
the employee about that, and if it got further than that, we could
ask the manager or other people who might have witnessed what
had happened or why the person was not hired or promoted or
whatever the case may be, and we would look for evidence by
which we could prove at the Board that there was discrimination
under the statute and seek corrective action. So the various kinds
of conduct, it could vary from anything from what I described and
being seen somewhere, being seen with somebody, anything of that
nature.

I have also in my policy explained that sometimes you don’t have
the luxury as a lawyer or as an enforcer of law when you are trying
to prove a case to have direct evidence. Sometimes you have to rely
on what we call circumstantial evidence or implied or imputed con-
duct, and so there would be cases where you wouldn’t have direct
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witnessing of anything, but it might be related by someone, and
that would be sufficient.

Senator AKAKA. In this context, aren’t sexual orientation and
sexual conduct essentially the same thing? In other words, when a
manager does not hire an applicant because of his or her sexual
orientation, doesn’t it follow that the manager is not hiring the ap-
plicant because of the kind of sexual or other conduct he or she be-
lieves that the employee engages in as a gay person?

Mr. BLocH. Well, I certainly can see the point that a manager
might be basing their decision on conduct, and if you ask them the
question, well, what do you mean when you say, “I didn’t hire that
person because they were gay,” or they didn’t hire them because
they were homosexual, what do you mean by that, and if you peel
back the layers very far, you may indeed find conduct. But it may
also not be that.

One thing I can’t do as a law enforcer is get into social policy and
determining the philosophy behind the notion of conduct versus ori-
entation. I am not sure what the answer is and I think a lot of peo-
ple have tried to grapple with that. I don’t make policy. I think
that is for the Congress to do and you do a good job of that. But
what I do is I simply look at the statute and the case law. If the
case law says, you can’t go there, I don’t go there. I don’t go asking
philosophic questions. I mean, I do like philosophy, but that is not
my job.

Senator AKAKA. OSC’s fiscal year 2005 annual report, Mr. Bloch,
shows that the number of favorable prohibited personnel practice—
or PPP—actions decreased from 126 in fiscal year 2002 to 45 in
2005. According to the report, fiscal year 2005 was the year OSC’s
Investigation and Prosecution Division, which processes PPP cases,
reduced its backlog, that many of the backlogged cases had been
in the IPD for 2 or more years, and the majority of these older
cases were not strong cases. The report also said that fiscal year
2006 would be the first year the IPD would be able to focus pri-
marily on case received during fiscal year 2006 and expected a
higher number of favorable actions.

However, the 2006 annual report shows that only 52 favorable
PPP actions. Can you explain why there wasn’t a greater improve-
ment in PPP favorable actions?

Mr. BLocH. Thank you, Senator. There was an improvement, and
that much we do know. The numbers were better. They were de-
creasing since 2002 and 2003, before I took office. They were down
to 115, and then in 2004 to 80. And I have talked about this with
my senior staff and asked, what is going on here? What is the prob-
lem, or is there a problem, and the answer that I have gotten
back—obviously, I don’t work all these cases, the career staff
does—the answer that I have gotten back is two-fold.

One is you can’t determine how many favorable actions you have
at a given snapshot of time. If maybe you went back to the incep-
tion of OSC, you would see a different pattern back to 1979. But
statistically, you can’t really tell what is going on there. But they
have suggested some possible explanations if, indeed, there is any
significance statistically to that drop in numbers.

One is that the CEU, or this Complaints Examining Unit, has re-
ported to superiors as well as to me that the quality of cases that
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they were seeing in the last 2 years had decreased or dropped off,
and I asked, well, what is going on? What do you think is the
issue? And they said they don’t know, but just the quality was just
not as good. And we have struggled and scratched our head to fig-
ure out, well, what can we do?

One thing we have implemented is simpler filing procedures on
the Internet. We have tried to encourage the CEU examiners to
speak with the complainants and find the good that is within their
case. It might not be 100 percent good, but maybe there is a PPP
in there. I have even sat in on the sort of round-robin sessions of
the CEU where they brainstorm and try to figure out, where is the
PPP? 1T have kidded with them that it is kind of like “Where is
Waldo?” Where is the hidden PPP?

Because sometimes when a Federal executive employee comes to
you, they have a problem and it is a bundle of things. They are not
really sure what to call it. They explain the problem, but they don’t
know what slot to necessarily fit it into. And so what we try to do
is try to find a PPP that may not be obvious from the facts, and
I think the CEU is to be credited for being very good at that, as
well as the Investigation and Prosecution Division. We have expert
attorneys and investigators who are always thinking creatively.

One of the things that I emphasized when I arrived at OSC was
we do not exist to get rid of cases. We exist to find the good that
is there. We exist to improve the merit system. We need to make
better case law. We need to be aggressive. We need to file more be-
fore MSPB, when appropriate. So we are really trying to locate
those good cases, and it is quite earnest and we have the staff to
do it. It is just they report that the quality of the PPPs may not
be quite as good.

So then there is one final possible speculative reason, is there
has been a slight shift in philosophy within the directorate of the
IPD/CEU. New management is in place that believes it is not ap-
propriate to go for corrective action if the law does not permit it.
In other words, to essentially go to an agency and say, hey, give
us corrective action and we won’t burden you with 2 years of both-
ersome investigation and possible prosecution for an MSPB, a kind
of implied threat. This was something that was fairly common be-
fore, according to what has been reported to me.

I did not tell anyone to stop that per se. I have said nothing real-
ly particularly. I have just been informed that the IPD does not
permit that anymore, and so there may be a shift of philosophy to
we are going after stronger, bigger things and more litigation when
possible rather than perhaps something that might be a little more
insubstantial and not based on law and authority to do so, and
those are the only possible reasons I can explain, Senator.

I wish those numbers were tripled. Anyone in the agency will tell
you that I love good numbers. You can see from those charts. And
I love to get corrective action for people and I love to go after cases.
It is just in my blood, and everybody knows that and I preach that
constantly. So we are really trying to find those.

We have found some very positive cases in the USERRA area
which we consider another PPP. I mean, you have got a service
member who is a Federal executive employee and they are not
being given their job back, and so we consider that essentially an
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unwritten PPP as part of USERRA and we are getting a lot of cor-
rective actions there. If you add that number in here, it is certainly
up to about 100. So we are really proud of the work we are doing
for the Federal employees. It is just we can’t make up the evidence.
We can’t make the cases good when they come in. We have to fol-
low the law.

Senator AKAKA. Thank you. Thank you very much, Mr. Bloch, for
your responses. Now I would like to ask Senator Voinovich for his
questions.

Senator VOINOVICH. How many cases have you had where people
complained that they weren’t hired because of sexual orientation?

Mr. BLocH. Well, the CEU, Complaints Examining Unit, doesn’t
track that specifically because it is not mentioned in our statute.
But in asking them that question, there are approximately 2 per-
cent of the Section (b)(10) cases that come in that may be fairly de-
scribed as having to do with sexual conduct or sexual orientation.

That is the statute concerning nondiscrimination on the basis of
conduct that doesn’t adversely affect the job.

Senator VOINOVICH. So it is 2 percent, you think, about——

Mr. BLocH. Two percent of the 100—of those PPPs, which would
be about two. I would have said if you asked me last year or the
year before, I would have said a handful of about five percent,
maybe ten percent in certain years. And so it is really a very small
percentage.

Senator VOINOVICH. OK. This is a question for both of you. Your
agencies share responsibility for enforcing laws protecting veterans’
rights in the Federal workplace, is that right?

Mr. McPHIE. That is correct, sir.

Mr. BLocH. Yes, sir.

Senator VOINOVICH. And as a practical matter, your respective
caseloads are likely to increase given the returning veterans from
Iraq and Afghanistan?

Mr. McPHIE. Yes, sir.

Senator VOINOVICH. Have you seen that kind of an increase at
all yet?

Mr. McPHIE. I tell you, we have had more veterans types of cases
even before the Iraq and Afghanistan issues. It was when the
Court of Appeals changed existing precedent regarding the way the
government would allocate or track military leave. The government
was doing it one way for many years and the Circuit Court said
that was wrong. We have seen a whole lot of those cases. I believe
the case is McCormick. 1 could be wrong. Butterbaugh.

Senator VOINOVICH. Butterbaugh?

Mr. McPHIE. Yes, the Butterbaugh lines of cases.

Senator VOINOVICH. When was that precedent

Mr. McPHIE. In 2003.

Senator VOINOVICH. OK. So after 2003, you have had more cases
brought because of the court case?

Mr. McPHIE. Because of the court case. We anticipate, and we
say it in our comments that we have submitted, that the returning
veterans could indeed push up our caseload.

Senator VOINOVICH. OK. So the question I have, then, is what
are your respective agencies doing to prepare, in terms of the peo-
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ple that you need to get the job done, with the growing expecta-
tions that you are going to have?

Mr. McPHIE. If I may take the first shot, as you can tell, we are
becoming more productive and more efficient. We have been forced
to. We have a really good cadre of administrative judges through-
out the regions who currently are averaging 89 days to do a case
from start to finish. They are the persons that would be getting
these cases. I believe some of them can come directly to the Board.
I don’t want to get into a discussion of jurisdiction.

We are familiar with the statute. We have been issuing more
opinions under USERRA and VEOAA, the statutes that you are re-
ferring to. My Chief Counsel on my staff is a person who has devel-
oped a particular expertise in that area and the AJs that work for
the Board are up to snuff on that particular area of the law, and
I feel very certain that they are up to issuing decisions at the same
rate at which we are doing it now.

Now, mind you, if we get a whole bunch of cases at the same
time, I may be coming to a committee of Congress saying, help. But
£a‘Lbsent that, we will triage it. We have had those kind of issues be-

ore

Senator VOINOVICH. In other words, you are working harder and
smarter and doing more with less.

Mr. McPHIE. Yes. We have a legal conference coming up real
soon. USERRA and VEOAA are front and center at that con-
ference.

Senator VOINOVICH. How about you, Mr. Bloch?

Mr. BrocH. Thank you, Senator. USERRA is a growth area for
us, has been since I started in the job. We went looking for it, if
you will, and with the demonstration project we have established
a USERRA Unit with specialized individuals, some of whom are re-
servists, to attack the growing number of veterans’ types of claims
due to the historic mobilization of troops and demobilization that
constantly is occurring and a greater awareness about it because
of news and the experience of some veterans who have been dis-
criminated against, and it happens, unfortunately, more often than
we would like to see in the Federal Government.

So we have really ramped up. We have this wonderful USERRA
Unit headed by a GS-15 who is an expert in USERRA, does a lot
of outreach, does a lot of litigation. I really wanted to send a mes-
sage that this is an important area that I think had been

Senator VOINOVICH. What I understand is that you are being
proactive and getting the word out to the various agencies saying
that they have got veterans coming back. You want to remind them
of this, so that you can nip it in the bud before it happens.

Mr. BLocH. That is correct, Senator, and we are finding a great
deal of cooperation in that area, and I do some outreach myself. I
just spoke to the Reserve Officers Association here on the Hill a
couple of weeks back. So it is something we do

Senator VOINOVICH. This is important, I think you ought to re-
double your efforts and make sure these agencies understand what
rights veterans have and make sure that we don’t have a big front-
page article in the Washington Post or the New York Times saying
that these people coming back are not being treated the way they
ought to be treated, OK?




14

Mr. BLocH. Yes, sir.

Senator VOINOVICH. OK. The other thing I would like to do is,
Mr. McPhie and Mr. Bloch, Congress continues to debate the per-
sonnel system for the TSAs. My colleagues have expressed concern
that TSOs do not have appeal rights to MSPB and that the OSC
does not have full statutory authority to investigate complaints.
Mr. Bloch, OSC has a Memorandum of Understanding with TSA
receiving whistleblower complaints, and how would OSC’s author-
ity be enhanced if TSA was covered by the same statute as other
Federal agencies?

And Mr. McPhie, do you believe TSOs are lacking a fair appeal
process without OSC appeal rights?

Mr. McPHIE. Senator, since I am the chairman of an adjudica-
tory agency, I try not to engage in giving opinions as to what I be-
lieve the law should be—whether it is a good law, a bad law, and
that type of thing. My job really is to interpret the law and to en-
force the law as the law is written.

I can tell you, I have been a lawyer in employment law for quite
a while. I believe that third-party appeal systems work. I have seen
them work. The Board is a third-party appeal system. By that, I
mean the parties to the dispute don’t decide the dispute. That has
been my general observation over time, but I don’t want to com-
ment on regulations that would emerge in some form of which I
don’t know and then have to sit in judgment on cases.

Senator VOINOVICH. Could you give me the number of complaints
that have come before MSPB from TSA?

Mr. McPHIE. No. We don’t have jurisdiction at this point in time
over TSA. The new statute—the statutes that are currently up
here, the whistleblower statutes, would, in fact, give those folks
MSPB appeal rights.

Senator VOINOVICH. OK.

Mr. McPHIE. And if that occurs, yes, we have them. But at this
point in time, we don’t.

Senator VOINOVICH. So you don’t get them. Mr. Bloch, you have
got a Memorandum of Understanding. How is that working? How
many whistleblower complaints have you gotten out of TSA?

Mr. BLocH. We have had—when I first arrived, we had about 45
in the pipeline, and overnight they kind of dried up because a deci-
sion came out that said there was no jurisdiction. Now, I have
great respect for Mr. McPhie and so I don’t want to tread on their
ground, but we did advocate that we felt that the Homeland Secu-
rity Act did cover TSA screeners owing to the provision, I think it
was Section 803, that said, notwithstanding anything else in the
Act, these employees will have (b)(8), (b)(9) rights, which are whis-
tleblower reprisal rights and if they filed an appeal, rights if they
were retaliated against for filing an appeal.

So we operated from the premise that that actually was already
there in the law, but it was a complex, interwoven——

Senator VOINOVICH. Do you have a Memorandum of Under-
standing with TSA regarding whistleblower complaints?

Mr. BLOCH. Yes, we do, and we have had since 2003. That has
worked fairly well, but we don’t have powers to demand corrective
action. We can’t send a corrective action report. We can simply say,
here is what we found out. It is up to you to do what you want
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to do. When you lack the teeth that comes with the power to come
before the Board to seek a stay, to seek corrective action, to seek
disciplinary action, our experience has been the results aren’t going
to be quite as good. However, I will say that we have found in favor
of whistleblowers at the TSA and those matters have been taken
up by TSA, and to the best of my knowledge, some corrective action
has occurred.

I am assured that it is true, yes. Some corrective action has oc-
curred on behalf of the employees due to our MOU. But again, I
am going to defer to my colleague from the MSPB as to what the
state of the law is there.

Senator VOINOVICH. Well, I guess the bottom line is that what
both of you would like to see these rights granted to TSO’s. If this
ends up going to conference, I would like to see these rights pro-
vided to the individuals. Do you think that would provide added
benefits to the TSO’s, if your jurisdiction was clear?

Mr. McPHIE. Yes, sir.

Mr. BLOCH. Absolutely.

Senator VOINOVICH. OK. Senator Akaka, would you allow me a
few more minutes, or do you want to take over?

Senator AKAKA. You may.

Senator VOINOVICH. Mr. McPhie, the Board is seeking an exemp-
tion from the requirements under the Sunshine Act when it exer-
cises its adjudicatory function. The Sunshine Act already allows ad-
judicatory meetings to be closed. What makes the Board’s oper-
ational procedures different from similar appellate agencies, such
as the Equal Employment Opportunity Commission?

Mr. McPHIE. Well, I can’t speak for other agencies, but I can tell
you how the Board operates in its case deliberations. Here is what
happens. I have a chief counsel. He understands my position in a
case, so he goes off and he talks to another Board member’s chief
counsel and they sort of talk about different positions. And then a
third chief counsel gets involved, and then these things are commu-
nicated back to Board members. Terribly cumbersome, and it
doesn’t really——

Senator VOINOVICH. The purpose of doing that is to avoid the
Sunshine Act?

Mr. McPHIE. Well, the purpose of doing that is if you can’t decide
these cases in the flow of business. I mean, we have a lot of cases
and time pressures in getting cases and getting them out right the
first time. I told you 93 percent of our cases have been affirmed by
the Court of Appeals, so we do a good job on that. And my Board
members are here. They know that we all work very hard. We try
to get positions clarified. We try to meet to reach consensus. And
we really like it when we are 3-0 opinions. It is clear. It sends the
right message——

Senator VOINOVICH. How would this help?

Mr. McPHIE. It would permit, I believe, Board members to re-
spond to each other the way judges do all of the time. You have
a really robust deliberative discussion and you cut through a lot of
the bureaucracy and you end up with a well-informed decision per-
haps in a shorter time frame. And you have to understand also,
whatever the Board’s decision, it is published. It is not like this is
some secret society that never sees the light of day. It is published,
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and people take appeals from the Board decisions, and if the Board
is wrong, the Court of Appeals will tell us we are wrong and then
we conform.

Senator VOINOVICH. OK, the fact is that you are under the Sun-
shine Law, and if you all got together in a room and started talking
about a case, then the Sunshine Law would apply?

Mr. McPHIE. Would apply, and the Sunshine Law has require-
ments. You have to give notice. You have to give time and place,
agenda, and you have to invite the public. We have no—the issue
for us is not transparency.

Senator VOINOVICH. Yes. I just thought the Sunshine Act, accord-
ing to what I have been told from my staff, already allows that ad-
judicatory meetings be closed, and that you can do that right now.

Mr. McPHIE. It gives some relief, but not the kind of relief that
would facilitate a free exchange. We haven’t had a Sunshine Act
meeting since 2001 and the reason for that really is you have a
meeting, you start off talking about something. When has a meet-
ing matriculated into a discussion of cases? We have to be real
careful about that.

We may be at lunch. We may be in a conference someplace and
we have lunch together. We have to always remind ourselves that
even if the case has been in the office for a long time and we all
want to get that case out, we dare not talk about it. And we don’t.
We reserve it for when we get back to the office and we explain
to our surrogates what our positions are and they sort of are the
front persons to get consensus, and then it is shown to us and then
we sign off if we have reached consensus.

I am not suggesting the MSPB is going to stop functioning if we
don’t get this exemption. All I am suggesting to you is, look, we are
quasi-judicial. The Court of Appeals expects us to act like they do.
And I can tell you, their practice is right after an argument is
made, they sit down and immerse themselves and get the sense of
whether this case is going to be a difficult one to decide or whether
it is going to be an easy one.

Senator VOINOVICH. And you are saying you can’t do that be-
cause of the law?

Mr. McPHIE. We can’t do that.

Senator VOINOVICH. So you think that the Sunshine Act does
apply to adjudicatory meetings being closed and that is why you
want to change it?

Mr. McPHIE. Well, you can do it if you—you can do it under
(b)(10), but you still have to do everything that the Sunshine Act
requires of you. You have got to give the notice. You have got to
have an agenda, I mean, say what the agenda is. And you can close
that portion of the meeting and engage in a discussion. But sup-
pose that discussion of one case leads to, well, what do we do with
cases like it on which we have

Senator VOINOVICH. OK, and you are saying that because the re-
quirement of the Sunshine Law, you have to lay out what you will
be discussing, even though it is not going to be open to the public,
if you move into something, another area—you don’t have the same
kind of freedom of discussion that you might have with a court
where maybe they are talking about one case and they get into an-
other case.
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Mr. McPHIE. Another case.

Senator VOINOVICH. OK, I understand. Thank you.

Senator AKAKA. Thank you. We will move into a second round
here of questions.

Mr. McPhie, you noted that six meetings covered by the Sun-
shine Act were held in the year 2001 and that some of those meet-
ings discussed particular cases. Were those cases closed or open to
the public, and if they were closed, how did MSPB avoid crossing
the line between policy discussions and case deliberations?

Mr. McPHIE. Senator, I wasn’t there. I don’t know. I came to the
Board in 2003. In 2001, I was still in Richmond, Virginia. So I
don’t know. I could only assume that my predecessors in office fol-
lowed the law, but I just don’t know.

Senator AKAKA. Mr. McPhie, the Board’s legislative proposal
would permit the MSPB to grant motions for summary judgment
or rule on a matter when there are no disputes of the facts in the
case. However, I am concerned with the impact this change could
have on employees who represent themselves before the Board.
How would the Board handle summary judgment cases for employ-
ees who do not have attorneys, and would the Board assist or give
guidance to those employees?

Mr. McPHIE. Senator, the Board has a long history of deciding
cases brought by pro se individuals. We understand it is a “David
and Goliath” story a lot of times when these cases are brought.
Summary judgment is a tool, and that is all it is. It comes into play
only when there are no disputed facts, no material facts in dispute,
only when—so it is not appropriate for all cases. If, in fact, an issue
will turn on, say, credibility of witnesses, you can’t, without having
the person in front of you, you cannot render a judgment on—de-
cide a case based on summary judgment.

But let me say this. I have used that tool myself. In all my years
of practice, I have seen it used. I think in this country, we have—
I know the Supreme Court of the United States has frequently laid
out the rules for summary judgment. One of the things a summary
judgment does and does quite well, it focuses a case.

A lot of times, people come to the Board, they don’t know what
their case is. They have got a bunch of facts and they throw the
facts up. What summary judgment can do for people is really focus
the case and help not just the party bringing the case recognize
when they have a strong or a weak case, but help the agency recog-
nize when it has a strong or weak case. And if you can get people
to focus and be realistic with what is going to happen based on the
quality of their case, you may get, for example, an agency saying,
this is not one we want to fight. So you can get a settlement. Con-
versely, an employee can recognize weaknesses in his or her case
and decide, this is not one I want to fight. I mean, it cuts both
ways.

The thing that I believe is important to recognize, there are
checks and balances. If the Board doesn’t follow the rules, I can as-
sure you the Federal Circuit is going to reverse it and send it right
back to the Board.

I mean, some of it spreads fear. I have heard that over time. But
I have seen summary judgment work and work quite well. It is a
tool, and we operate in a time when the Board has been forced to
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decide cases under time constraints. In the DHS-DOD bills, that
time is 90 days per case. In the proposed whistleblower legislation,
I believe on the House side, that time is 180 days. We are in a new
environment. We can’t hold onto cases for months and years and
so on. It is not right, in any event. The person deserves an answer.
It is a tool to get to that point efficiently, with a full-blown expla-
nation.

Senator AKAKA. Mr. McPhie, talking about summary judgment,
the Board’s justification of this proposal noted that, if granted, the
summary judgment authority would rarely be used. So in how
many cases in the past year would summary judgment have been
helpful?

Mr. McPHIE. I don’t know because our Court of Appeals said we
don’t have that authority. That is why we have to ask for it. I am
reminded that the new statutes under the DOJ and DOD personnel
changes clearly give the Board summary judgment authority. Now,
one of the things that is going to be somewhat incongruous is to
have a system where you have summary judgment for some cases
but not for other cases. The development of jurisprudence that gov-
erns the workplace in an orderly and effective manner ought to be
as uniform as we can make it with respect to the rules around
bringing these cases to conclusion.

But I couldn’t tell you. I just couldn’t tell you which cases. I have
read many cases where you go on and on and sometimes in the
end, the employee loses. For goodness sake, if you told an employee
up front, maybe they wouldn’t have spent the money. Maybe they
won’t have hired the lawyer. Maybe they won’t have to travel and
spent money in depositions and discovery and that kind of thing.
It is a tool that can work, I believe, if handled well, to bring some
sense of order in those cases that it applies.

Senator AKAKA. Thank you, Mr. McPhie.

Let me ask the next question to Special Counsel Bloch. Under a
demonstration project, OSC shares the responsibility with the De-
partment of Labor to receive and investigate claims from Federal
service members under the Uniformed Services Employment and
Reemployment Rights Act. As Chairman of the Senate Veterans
Committee and the Federal Workforce Subcommittee, I am very in-
terested in how the demonstration project is working. How has the
addition of the USERRA Unit affected OSC’s ability to adequately
staff and process cases in other OSC divisions and units?

Mr. BLocH. Thank you, Senator. The demonstration project has
given us half the cases that normally go to the Department of
Labor Veterans’ Employment and Training Service Office, which
amounts to about 200 cases a year extra. Now, if you look at our
overall picture, we get about 2,000 PPPs a year. We get about 250
to 300 Hatch Act cases and about 2,000 requests for advisory opin-
ions for Hatch Act in an off year, that is to say, a non-Presidential
election year. In a Presidential election year, we went up in the
last one to 4,000 advisory opinions. In the Whistleblower Disclosure
Unit, we have approximately 500 claims, disclosures, filed with us
per year.

So the 200 that have been filed with USERRA in addition to
what we normally would get from the Veterans’ Employment and
Training Service that works its way through their investigatory
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process then ends up at our door to prosecute potentially, it has not
in any way really affected our ability to process claims, to deliver
justice in a timely way, and I think the charts have shown that,
that you would expect in 2005 to have seen an increase in time of
cases spent in divisions, but we haven’t seen that. I think we are
doing—people are doing an excellent job, as Senator Voinovich put
it, doing more with less.

What we did, Senator, and the way I would explain how could
we do that and not have the USERRA project affect our overall effi-
ciency with the other areas without additional FTEs and additional
budget is that we became more efficient through the way in which
we looked at our processes and procedures and reorganized the
agency, so that before when I arrived, there were many procedures
in place that caused memos to be written that were three, four
times as long as they needed to be and that they were reviewed
by three or four people and it would get bounced back and forth
and sit on desks for a month at a time.

So we looked at those kinds of procedures and said, what is the
net benefit to the merit system? What is the net benefit to the Fed-
eral employee? We did away with anything that wasn’t benefitting
the process, wasn’t benefitting justice, wasn’t benefitting the Fed-
eral merit system or the employee, and we stripped it down to
what it takes to deliver justice to an employee without a lot of in-
ternal bureaucratic frills, and without sacrificing any quality, we
really did remove those impediments and those bottlenecks and
those excess procedures that didn’t really go to benefit the system.

By doing that, we really freed up the ability of employees to look
at these USERRA claims that had been taking a back burner, and
I don’t think we want our veterans, whether it is a USERRA claim
or a veterans’ preference claim, to take any back seat to anybody.
They have the same rights that other Federal employees have, and
indeed, when you go off to fight for your country, you would hope
that your Federal Government agencies would welcome you back
rather than turn you away. So this is the kind of philosophy that
we have developed.

And I would add that we have also seen an increase in the num-
ber of PPPs that accompany USERRA claims. We call these mixed
cases and they also come to us in the demonstration project, when
a PPP accompanies a USERRA claim. And so, really, there is a
complementarity between USERRA and PPP and we often have a
great deal of interaction between those people that do PPPs and
those who do USERRA and it is very complementary to our entire
operation, I think, and we are very happy with the demonstration
project and certainly would like to see it made permanent for the
benefit of the veterans who are getting more timely and a greater
percentage of corrective action, we believe.

Senator AKAKA. Thank you for your response, Senator Voinovich.

Senator VOINOVICH. Thank you. In 2004, GAO recommended that
the OSC present a strategy to Congress to allow more consistent
processing of cases within the existing statutory time limits. The
expectation was that the strategy would provide details on what,
if any, staffing, organizational, or legislative changes could help re-
duce the backlog.
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Has OSC ever developed and submitted to Congress the com-
prehensive strategy recommended by GAO. If GAO were to conduct
a follow-up review, do you think the recommendations would be dif-
ferent?

Mr. BLocH. Thank you, Senator. I have retired from prognosti-
cating on what would happen with GAO, but

Senator VOINOVICH. But have you ever submitted a comprehen-
sive strategy recommended by GAO?

Mr. BLoCH. Yes, we have. In 2005, I believe it was prior to the
hearing in May 2005 before your Subcommittee, and we submitted
the response. It was a, I am guessing, 25, 30-page response to
GAO’s 1nitial investigation that came out very shortly after I ar-
rived, maybe 2 months after I arrived. And we welcomed that re-
port and we welcomed the opportunity to report on what we had
done. If I recall correctly, Senator, we submitted that to the Sub-
committee as part of the record of that hearing, our response to
GAO, and we also had supplied a copy of our reorganization memo-
randum, which was about 15 pages long, and it also outlined the
methodologies that we used to put in place, standard operating pro-
cedures to make it essentially next to impossible for these backlogs
to occur again.

And so we believe that problem is a thing of the past and we are
very proud of the work of the career staff to take personal responsi-
bility for the caseload and for the timeliness of decisions and weigh
that in the balance to make sure quality is also assured for all Fed-
eral applicants.

Senator VOINOVICH. At your last hearing we discussed the cre-
ation of the Detroit Field Office. At the time, affected employees
felt that you were moving them to Detroit because of a personality
con{f)'lict. How has the creation of the Detroit Field Office played
out?

Mr. BrocH. Thank you, Senator. I was just there, actually, 2
weeks ago.

Senator VOINOVICH. How many of the people that were initially
assigned left OSC?

Mr. BLocH. I think we supplied the numbers to you there. We
had one physically actually go there and then decided he wanted
to live where his fiance was in Ohio, and so moved from there. We
had two or three others plan to go, but then before they could actu-
ally make the transition, they got other jobs in town. And then I
think we had two or three, maybe four—I honestly can’t give you
the exact numbers—who just decided they didn’t want to go and
told us so up front and got other Federal jobs.

Senator VOINOVICH. So basically, most of them that were as-
signed to Detroit did not transfer?

Mr. BLocH. Most did not choose to go to Detroit.

Senator VOINOVICH. Did anyone go?

Mr. BLOCH. Yes, two, one that I described who went and was ac-
tually working there and then decided to go to Ohio, from your
wonderful State, and then another who is the chief of the office,
and he is there still and doing a wonderful job. I was really pleased
with the progress of the office. It is functioning very well. The peo-
ple there are very happy. Morale is high. They are a real contrib-
utor to the overall team.
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So the overall reasoning and rationale for the reorganization and
how I had hoped things would work out has come true. In other
words, nothing has worked out badly. It has worked out extremely
well. All the field offices are very strong functioning parts of the
OSC. They have independence, in a sense. They are very competi-
tive. They have teamwork. So it is working out very well. And I
had a number of employees tell me in Detroit how happy they were
to have their jobs and how glad they were that we established an
office there. I was just delighted by the morale and the level of
achievement that we are seeing there, as well as with our other
field offices.

§enat0r VOINOVICH. But these were new people that you brought
on?

Mr. BLocH. No, the chief of the office was from Washington.

Senator VOINOVICH. Yes, but the other people were mostly from
the Detroit area?

Mr. BrLocH. Well, one was in the honors program at the DOJ
here in Washington, DC and decided they wanted to move back to
where they were from, which was Detroit, and they joined us in
Washington, DC and then went to Detroit.

Senator VOINOVICH. How many are there now?

Mr. BLOCH. Six, I believe, maybe seven.

Senator VOINOVICH. How many regional offices do you have?

Mr. BLocH. We have four field offices. We call Washington, DC,
a field office. The IPD is the Washington Field Office. And then we
have three outlying field offices, Detroit, Dallas, and we call San
Francisco a field office but it is actually in Oakland. And so you
can see we have four corners of the country, if you will, covered,
and that has helped in terms of investigations and travel and those
sorts of things.

Senator VOINOVICH. All the complaints come in to the Wash-
ington office and then you farm them out to the regional offices
based on the geography, is that it?

Mr. BLocH. Well, that is one consideration. Caseload might be
another. Expertise might be another. But yes, generally.

Senator VOINOVICH. Senator Akaka, I have no more questions.

Senator AKAKA. Thank you very much, Senator Voinovich.

Special Counsel Bloch, the OSC annual reports for fiscal years
2003 through 2006 failed to report the survey results related to the
Disclosure Unit. As you know, Title 5 requires the OSC to conduct
an annual survey of all individuals who contact OSC for assistance.
Can you tell me why OSC is no longer reporting survey results re-
lated to the Disclosure Unit?

Mr. BLocH. Thank you, Senator. The legal counsel and Policy Di-
vision of my agency looked at that question and interpreted the
statute and informed me of their interpretation that we need to put
out a survey to those who are seeking relief, actual relief for their
particular problem and that can get corrective action of their par-
ticular employment situation, discipline, retaliation, whatever it
might be, under USERRA and the Hatch Act, as well. What did
y}(l)u d;) to somebody? Did you take discipline? Did you correct some-
thing?

With regard to the Disclosure Unit, we don’t have investigative
powers. We have only the power to review under the statute and
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then to declare to the agency we have found a substantial likeli-
hood that the condition, whether it be a health, safety, gross mis-
management, an illegality, or abuse of authority, whatever it might
be in the area of whistleblower disclosure, that we find a substan-
tial likelihood that is true based upon simply talking to the whis-
tleblower and looking at whatever materials that person may send
us. Then we can tell the agency under Title 5 U.S.C. 1213 that
they are required to do an investigation, and they usually will send
it to their Inspector General.

We don’t have any power over the results. We can’t tell them
what to do with their agency or how to correct the situation or not
correct it, what to do to an employee to discipline them, and so on,
and so consequently, as I recall, and we are going back 3 years
now, the legal counsel and Policy Division did a legal analysis of
the obligation there in order to streamline and make it more timely
to get the survey results, and then we also put them into an elec-
tronic form so we could get them out by e-mail to people and so
we have been able to get them more timely.

That is the explanation that I would give you. I can’t, as I sit
here, give you all of the legal ins and outs because I don’t remem-
ber them, but we could certainly supply that to your staff if you
would wish.

Senator AKAKA. I hope you will start including summary survey
data related to the Disclosure Unit.

Mr. Bloch, you mentioned in your testimony the case involving
Leroy Smith, who disclosed environmental hazards at Federal pris-
ons, and noted that he was awarded the Public Servant Award last
year. I was troubled to find out, however, that OSC dismissed Mr.
Smith’s retaliation complaint and he had to hire his own lawyer to
address the agency’s retaliation and he has since said that the
problems he identified as part of the whistleblower’s complaint still
have not been resolved. So I am deeply disturbed to learn that the
Federal employee honored by OSC as being a whistleblower re-
ceived so little help. What is your response to this allegation?

Mr. BLocH. Thank you, Senator. Mr. Smith did a very important
and brave thing. Conditions have changed because of his disclosure
and we honor him and continue to honor him. I have so spoken in
recent news articles in the last few months. There are other Fed-
eral prisons that are still being investigated and cleaned up. I
think what he did is a very important thing, and it is deplorable
when any individual is retaliated against and we go after that with
a great deal of aggressiveness when we have jurisdiction.

Now, in the case of Mr. Smith, the allegations you are talking
about are reckless and slanderous. My career staff did not throw
out his claim, and I will supply to your staff the proof of what hap-
pened. I will tell you what happened. Mr. Smith got an attorney
in California. The attorney got him full relief, got him a transfer
that he asked for, and then entered into a settlement agreement
which required him in the settlement agreement that he and his
lawyer signed to have OSC dismiss its retaliation complaint.

We then received that request along with the settlement agree-
ment. We will supply you with the documents. We have them. We
will fax them to your office today, if you like. And then we sent him
a letter that said, “Dear Mr. Smith, Because you have asked us to
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withdraw your complaint and because your settlement agreement
requires that, we are now dismissing or withdrawing your com-
plaint and it is closed.” And that is the beginning, middle, and end
of it, Senator.

Senator AKAKA. Well, as I said, I was disturbed to learn about
that. Please relay copies of those letters to my office.

Mr. McPhie, although DHS is implementing its new appeals sys-
tem, the U.S. District Court for Washington, DC ruled in 2005 that
the litigation standard to be applied by the Board is unfair to em-
ployees. While the Court of Appeals reversed this decision on the
grounds that the matter was not properly before the court at that
time, can you tell me how MSPB will ensure that DHS employees
receive a fair hearing?

Mr. McPHIE. Senator, we don’t have them yet. It hasn’t been im-
plemented. We don’t have the first case yet. I know what you are
referring to. It says the matter was premature because the Board
hadn’t passed on the matter, and the mitigation language is dif-
ferent language from what the Board has utilized in the past. We
use the Douglas standard. The DHS mitigation standard is brand
new.

We don’t have a case yet. I am sure my fellow Board members
would take those cases very seriously and try to come up with some
sort of standard, some sort of rule, some sort of interpretive guide-
line. What that interpretation may be, I just can’t speculate. It is
going to have to be in the context of a case and we don’t have the
first case yet.

Senator AKAKA. Mr. McPhie, Title 5 currently provides MSPB
with the authority to delegate the performance of any of its admin-
istrative functions to any employee of the Board. Given this author-
ity, why is the Board seeking a statutory change for succession
purposes instead of simply delegating certain authorities to address
possible vacancies?

Mr. McPHIE. I think we are talking about two different things.
The legal advice I have been provided by not only the current gen-
eral counsel, but the one before the current general counsel, who
worked many years at the Board, we were confronted in the Board
with a most unusual and unprecedented circumstance. My col-
league and I, Member Sapin and I, were not confirmed. There was
one Board member confirmed and she was at the end of a holdover
term. We had to ask the question, what would happen in terms of
succession, who is going to run the Board if there is no quorum,
or there is no Board member? Now, we have staggered terms so
theoretically it shouldn’t happen. But it did.

So the general counsel might have been the one who began the
conversation. We have got to come up with some kind of succession
so if we are in that situation, we know, the public knows, and the
Board’s operation continues. What they tried to do was to rec-
ommend to me, and different people had a say in all of that, what
in their view would be a plausible way for the Board to continue
in the circumstance that I described. And that is the reason.

Now, I don’t know that the Board has authority to delegate its
functions, and I am told the Board does not have authorization to
delegate anything to anybody with respect to running the agency.

Senator AKAKA. Thank you very much for your responses.
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Let me ask my final question to Special Counsel Bloch. Once
again, OSC’s survey results showed dissatisfaction with OSC’s han-
dling of prohibited personnel practices. My question to you is, what
steps has OSC taken to determine reasons behind those responses
and address any identified problems associated with them?

Mr. BrocH. Thank you, Senator. We would note that a very
small percentage of those who are surveyed respond to our survey,
and so if you look at the numbers, out of the small percentage of
those surveyed who actually respond to the survey, the vast major-
ity are those who did not get any relief. In other words, they were
the people who did not have meritorious cases or there was no ju-
risdiction or they weren’t a Federal executive employee, whatever
it might have been.

And as a result of that, we can certainly understand people who
don’t get the relief they wish for or see justice a different way than
the law sees it perhaps would be dissatisfied. I would be if I were
them. But we can’t really do much about that part of it.

The part that obviously does concern me are those who respond
negatively and also would say they didn’t feel that they were treat-
ed right or they didn’t feel that the service provided was timely or
courteous or professional, something of that nature. Now that, I
take very seriously, and we have trained our people and retrained
them about how to deal with Federal executive employees to help
them even if we don’t have jurisdiction.

In other words, we have employees that will call us and they are
worried about their veterans’ checks, their disability checks, or
their Social Security disability checks. We don’t handle that, but
we don’t turn them away, either. We have instructed our employees
to help them out any way they can, give them the right number,
give them the right direction, try to find out what their problem
is. So that is something we are very keen about.

The other thing I would note is that while you can read these
numbers any way you like, I suppose, one way to look at them is
that looking at the 2006, for instance, there are 5 percent of PPP
complainants who took the survey and received the result they de-
sired. So 95 percent did not receive the result they desired. But an
average of 37 percent were not dissatisfied with the service pro-
vided. And so even though they didn’t get the result they wanted,
they described their experience as not unsatisfactory or positive.

Now, I think for an enforcement agency where your life may be
topsy-turvy, you are not getting treated well at work, there are dif-
ficulties and problems and friction, and you can come away from
an experience where you don’t get the results you want but you are
still not dissatisfied with how you were treated, I think that is a
good thing. So we have to try to mine some positives out of this
and not simply look at the negativity here.

Frankly, one could, if one had the money, design a survey that
would be a lot more adaptive to the positives as well as the nega-
tives and give us some material and some ability to make changes
that would actually improve the system, improve the customer
service. But I don’t think the survey as it now stands really is that
helpful.
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Senator AKAKA. Special Counsel Bloch, do you know if those who
responded negatively were the ones whose cases you had jurisdic-
tion over or not?

Mr. BLOCH. There is no way of telling from the survey.

Senator AKAKA. Well, I want to thank both of you so much for
your responses. Thank you, Mr. McPhie.

Mr. McPHIE. Thank you, Senator.

Senator AKAKA. Thank you, Special Counsel Bloch, for being here
today.

Mr. BLocH. Thank you.

Senator AKAKA. Because of my belief in the merit system and its
principles, I want to work with you to make sure that MSPB and
OSC are complying with these principles and are working to make
sure other agencies are complying, as well. As this Subcommittee
considers your agencies’ reauthorization requests, be assured that
this will be the standard by which your proposals will be measured.

The Federal Government must be free of retaliation for disclosing
wrongdoing and discrimination, which is why I plan to introduce
legislation to restore protections for employees who are discrimi-
nated against based on their sexual orientation. It does not make
sense to me to protect employees from discrimination based on
their conduct but not on their status, which is established by the
very same protected conduct.

With that, again, I want to thank you so much and look forward
to continuing to work with you.

The hearing record will be open for 1 week for additional state-
ments or questions other Members may have.

The hearing is adjourned.

[Whereupon, at 4:12 p.m., the Subcommittee was adjourned.]
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Chairman Akaka, Ranking Member Voinovich and Members of the Subcommittee, thank
you for the opportunity to share the Board’s accomplishments in safeguarding the merit system
principles. These principles reflect acknowledgment on the part of the legislative and executive
branches of government that the fair and equitable treatment of Federal employees and
applicants is critical to the efficient and effective operation of the Federal government. 1am
proud and honored to serve as the 7" Chairman of the Merit Systems Protection Board, the lead
agency responsible for upholding the merit system principles. | am particularly pleased that in
FY 2006, the Board was voted as one of the Best Places to Work in the Federal Government.

The Board’s current authorization was enacted in 2002 and expires on September 30,
2007. The authorization of appropniations for MSPB was permanent under its enabling statute,
the Civil Service Reform Act of 1978, Pub. L. No. 95-454, 92 Stat. 1111. This authorization was
<hanged under the Whistleblower Protection Act of 1989 (WPA) to a 6-year period that expired
at the end of FY 1994. (Pub. L. 101-12, 103 Stat. 34, 5 U.S.C. 5509 note). In 1994, the Board’s
authorization was extended through FY 1997 (Pub. L. 103-424, 108 Stat. 4361), placing it on the
same reauthorization cycle as that of the Office of Special Counsel. ‘The Board was subsequently
reauthorized for five years, through FY 2002, (Pub. L. 104-208, 110 Stat. 3009) and again
through 2007 (Pub. L. 107-304, 116 Stat. 2364). My request for reauthorization would amend
Section &(a)(1) of the Whistleblower Protection Act to authorize the MSPB for an additional 5
vears, through FY 2012.

In addition to reauthorization of appropriations, we are requesting the enactment of six
lepislative proposals designed to increase the efficiency and effectiveness of the Board. These
proposals seek: an order of succession for the executive leadership of the agency; the authority to
grant summary judgment; an exemption from certain requirements of the Sunshine Act; and
three technical corrections to the Board’s authorizing statute that clarify the Chairman’s authority
to make administrative decisions regarding the management of the agency.

(27)
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Since the MSPB’s reauthorization in 2002, the Board Members, managers and staff have
worked diligently to continue to earn the public’s trust in our ability to carry out our statutory
missions. 1 will first briefly provide an overview of the Board and highlight some of the Board’s
accomplishments since the last reauthorization. I will then discuss the justifications for the
legislative proposals submitted for your consideration. Finally, I will discuss some of the
challenges that 1 foresee in the Board’s future.

1. THE MERIT SYSTEMS PROTECTION BOARD: MISSION AND OVERVIEW

The mission of the Merit Systems Protection Board is to protect Federal merit systems
and the rights of individuals within those systems. The Board carries out its statutory functions
by adjudicating certain employee appeals and conducting studies of the Federal civil service and
other merit systems in the Executive Branch.

I am pleased to report that the Board is currently operating with its full complement of 3
Members. I have served as a Member of the Board since April 23, 2003 and was confirmed as
Chairman on November 21, 2004. My term will expire on March 1, 2009. Mary M. Rose was
confirmed as a Board Member on December 17, 2005, and designated as Vice Chair on January
27,2006. Her term will expire on March 1, 2011. Barbara J. Sapin was confirmed as a Board
Member on November 21, 2004. Her appointment expired on March 1, 2007. She continues to
serve as a Member pursuant to 5 U.S.C. § 1202(c) of the Board’s enabling statute which permits
a member whose term has expired to continue to serve until a successor has been appointed but
not longer than one year after the term has expired.

The Merit Systems Protection Board is headquartered in Washington, D.C. with 6
regional offices (Atlanta, Chicago, Dallas, Philadelphia San Francisco, and Virginia) and 2 field
offices (Denver, New York). The staff consists of 228 employees; approximately 60 of whom
are administrative judges.

II. MSPB ACCOMPLISHMENTS: FY2002-FY2006

A. ADJUDICATION

From FY 2002 through FY 2006, the Board adjudicated 42, 145 cases, for an average of
8,429 per year. More specifically, the Regional and Field Offices issued 35,214 decisions over
this period (for an annual average of 7,043) and the Board issued a total of 6,931 decisions (for
an annual average of 1,386). During this time period, we reduced the average processing time
for initial decisions to 92 days, an improvement from the annual average of 99 days from the
previous reauthorization period. In FY 2006, the regions decided 7,110 cases in an average of
89 days. We have made significant progress in reducing the case processing time for cases in
headquarters. In FY 2002, the average case processing time for cases in hcadquarters was 205
days. In FY 2006, the average time was 154 days. These reductions are being accomplished
without a loss in the quality of those decisions. During the period covered by FY2002-FY2006,
the Court of Appeals for the Federal Circuit affirmed 93% of the Board decisions that were
appealed to the Court.

We have employed a number of technological innovations that are designed to expedite
case processing at the Board. In FY 2002, we made the option of condueting hearings through
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the use of video conferencing a permanent part of our adjudication process. During FY 2003,
MSPB implemented an electronic appeals process (e-Appeal) that allows appellants to file an
initial appeal using the Internet. Approximately 1000 appeals were filed electronically in its first
year. Currently, approximately 25% of initial appeals are filed electronically.

Phase 1l of e-Appeal was implemented in September of 2004. Phase I permits appellants
to upload filings as attachments and provides for same-day electronic distribution of filings,
orders and decisions. The system also notifies the appropriate MSPB office of each filing and
automatically files submissions into the Board's Document Management System (DMS). The e-
Appeal program has improved the Board's efficiency in handling appeals and made it easier for
appellants to file appeals and to communicate with the Board.

In addition to our successful adjudication settlement program, the Board makes its
Mediation Appeals Program (MAP) available to the parties to appeals in the regional and field
offices. When both parties to an appeal agree, a Board-certified mediator is appointed to attempt
to mediate their dispute to a mutually beneficial conclusion. We had just begun to develop our
mediation program when our reauthorization was under consideration in 2002. Although only a
few years old, MAP has enjoyed great success. Announced in 2004 as a nationwide initiative
after a successful pilot project, and now staffed by 20 trained Board employee Mediators, MAP
has resulted in the successful settlement of more than 100 appeals. In FY 2006, 109 appeals
were mediated; 45% of the cases settled. For the past two years, the Board presented two
sessions on alternative dispute resolution at the widely-attended Federal Dispute Resolution
Conference to promote the use of MAP by familiarizing large audiences with its benefits.

B. STUDIES AND OUTREACH

The Board educates appellants, federal agencies, and the general public in two important
ways - - by publishing reports of its studies and conducting outreach throughout the nation. In
our studies function, the Board’s goal is to conduct independent, nonpartisan, objective research,
based on established scientific methods, and produce reports that promote the menit system
values in Title V and help ensure the public interest in a viable merit-based civil service. Based
upon our recent work, we have identified and reported on some trends that we believe will affect
Federal human resources management over the next several years and four areas of need based
on such trends: 1) the need for succession planning; 2) the need to focus more attention on
retention; 3) the need to improve recruitment and selection procedures; and 4) the need for
agencies to change their methods for motivating and rewarding employees. For example, we
have issued studies that advise agencies on how to navigate the complex issues that arise when
determining whether an employee undergoing a probationary or trial period has appeal rights
before the Board; that suggest ways to make hiring practices more effective and cost efficient;

and that provide guidance on how to design an effective pay for performance compensation
system.

The Board has increased the number of study reports published from six annually to eight
annually. In addition, we publish four quarterly versions of the “Issues of Merit” newsletter per
year. A significant indicator of the value of our studies, reports and recommendations is the
degree to which the recommendations discussed therein are reflected in government-wide
policies. Recent examples of our recommendations that are reflected in current Federal civil
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service policies and programs include recommendations pertaining to: 1) Adoption of Category
Rating to replace Rule of Three; 2) redesign of USA Jobs site and redesign of vacancy
announcements; 3) emphasis on assessment tools including structured interviews; 4)
development of the Federal Career Intem Program; 5) replacement of the Presidential
Management Intern with the Presidential Fellows Program; 6) emphasis on Human Capital
practices as a key business function; and 7) expansion of Family Friendly policies.

As for outreach, the Board conducted major efforts to educate the parties to the appeals
that come before it about Board practice, procedure, and law. In 2002, the Board produced a
training video on MSPB appeals which is available free upon request to practitioners before the
Board. During the period FY 2002 through FY 2006 more than 400 outreach presentations were
conducted by Board employees and officials. Outreach activities related to the studies function
included consultation with Federal Executive Boards and other stakeholders including
international visitors; consultation with the Thai Civil Service Commission to create a Thai
MSPB; a symposium on the Practice of Merit in agencies operating outside of Title 5; co-
sponsorship of a symposium on pay for performance with the Government Accountability Office
and the Office of Personnel Management; increased coordination with OPM, GAO, the National
Academy of Public Administration and the Partnership for Public Service with periodic meetings
on research efforts; and our work on the electronic human resource information system initiative
with OPM.

C. MANAGEMENT SUPPORT

With respcct to general management issues, I am pleased to report that the Board has
earned a clean audit each of the four years that Federal agencies have been required to submit a
financial audit pursuant to the Accountability of Tax Dollars Act of 2002. In July 2003 we
strengthened our credit card program to provide for additional safeguards in light of government-
wide concerns of abuse. We decreased the number of cards issued and added a second level of
review of monthly statements.

1. LEGISLATIVE PROPOSALS
In addition to reauthorization of appropriations, we are also requesting the enactment of
six legislative proposals. These proposals seek: 1) an order of succession for management of the
agency; 2) authority to grant summary judgment; 3) an exemption from certain requirements of
the Sunshine Act; and 4) three technical corrections to the Board’s authorizing statute that clarify
the Chairman’s authority to make administrative decisions regarding the management of the
agency.

A. ORDER OF SUCCESSION

One proposal seeks to amend section 1203 of Title 5 to provide for an order of succession
for the leadership of the Board. In two instances since the Board was last authorized, the agency
was faced with the possibility of a vacuum in its chief executive leadership. In one instance, the
agency was on the brink of having no Board members at all. The uncertainty of leadership for
the agency in such circumstances calls for an effective statutory solution. We are recommending
that: 1) in the event that no member has been designated to serve as Chairman or Vice Chairman,
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the member who is an adherent of the same political party as the President shall perform the
duties and functions of the Chairman,; 2) if the only members currently in office are adherents of
the same political party as the President and neither has been designated to serve as Chairman or
Vice Chairman, the member who was first appointed to the Board shall perform the duties and
functions of the Chairman; and 3) in the event that all three Board positions are vacant, the
General Counsel of the Board shall perform the chief executive and administrative officer duties
and functions of the Chairman. We believe that the proposed legislation recognizes the
Presidential prerogative to control key appointments in the Executive branch while preserving
the continuity of agency operations in the absence of the affirmative exercise of such
prerogatives.

B. SUMMARY JUDGMENT

In another proposal, the Board is requesting summary judgment authority. Its governing
statute, at 5 U.S.C. § 7701 (a)(1), provides that: “An appellant shall have the right to a hearing
for which a transcript will be kept.” In Crispin v. Department of Commerce, 732 F. 2d 919 (Fed.
Cir. 1984), the Court of Appeals interpreted this provision to mean that the Board does not have
authority to grant summary judgment. We believe that such authority would greatly enhance the
efficiency of the Board’s adjudicatory process without adversely impacting the rights of
appellants.

Two additional points are worth noting. First, other Federal adjudicatory agencies, such
as the Equal Employment Opportunity Commission, have the authority to issue summary
judgments. Second, the MSPB will have summary judgment authority under the Department of
Homeland Security’s (DHS’s) employee appeals process and the proposed Department of
Defense (DoD) National Security Personnel System.

C. TECHNICAL CORRECTIONS - AUTHORITIES OF THE CHAIRMAN OF
THE BOARD

Pursuant to 5 U.S.C. § 1203, the Chairman of the Merit Systems Protection Board serves
as the chief executive and administrative officer of the agency. As such, the incumbent of this
position is vested with the authority to make all decisions relating to the administration and
management of the agency’s operations. One provision, § 1204(g), authorizes the Board, rather
than the Chairman, to delegate the performance of administrative functions. A second provision,
§ 1204(k), creates an ambiguity by appearing to bestow one particular administrative function,
preparation and submission of the annual budget, on the Board. Two of the technical corrections
are intended to eliminate the ambiguity created by these provisions read together with section
1203 by substituting the words “Chairman of the Board” for “the Board.” The third technical
correction adds a sentence to § 1204(j) to emphasize the Chairman’s authority to delegate certain
responsibilities to the employees he or she appoints.

D. ENHANCEMENT OF PETITION FOR REVIEW PROCESS

Finally, the Board requests a limited exemption from the requirements of the Governmen
in the Sunshine Act, U.S.C. § 552b, (Sunshine Act) when it exercises its adjudicatory function.
The Sunshine Act requires federal agencies headed by a collegial body, a majority of whose
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members are appointed by the President and confirmed by the Senate, to hold open meetings.
While Sunshine Act requirements do not apply to informal discussions between Board members
or to a meeting scheduled to dispose of a particular case, the difficulty of ensuring that an
informal discussion or a discussion of a particular case does not evolve into a "meeting” covered
by the Sunshine Act has generally led the Board members to be wary of engaging in such
discussions, thus hampering the efficiency of the MSPB’s adjudicatory process.

1V. FUTURE CHALLENGES

In the immediate future, now that the civil litigation concerning the DHS regulations has
concluded, we will begin to work with DHS to develop an expedited employee appeals system as
set forth in its regulations. We look forward to working with DHS on the implementation of this
new system. We have already provided training to the Board’s Als, staff attorneys and
paralegals and have completed most of the revisions to our regulations to accommodate the new
system.

We also anticipate that several factors could result in an increase in the Board’s caseload.
Both the anticipated increase in retirement and the resultant increase in hiring government-wide
will account for a large portion of the increase, but changes in statutes, case law and regulations
as well as the increasing need to control the Federal budget will also have a significant impact on
the Board’s caseload. In FY 2005, retirements accounted for approximately a quarter of MSPB’s
caseload. In addition to increased retirement claims, the MSPB’s caseload will be affected by
the changes in the composition of the workforce that replaces retireces. MSPB studies suggest
that employees are more likely to experience an adverse action in the first decade of their
service. Younger employees also are more likely to experience an adverse action than older
employees with a similar length of service. Thus, as agencies hire new employees of all ages,
and particularly younger employees, the Board’s adverse action appeal rates can be expected to
climb.

Historically, the Board has experienced an increase in its appeals workload when long-
held government policies are modified by the courts. For example, in Butterbaugh v.
Department of Justice, 336 F.3d 1332 (Fed. Cir. 2003), the Court changed the way by which
agencies accounted for military leave. The decision was responsible for a significant number of
Board appeals in the past 3 years. Similarly, the Board anticipates an increase in its caseload if
new legislation is enacted, such as the separate bills concerning whistleblower protections that
are currently under consideration in each chamber of Congress. Although no action has yet been
taken on the Senate bill, S. 274, the House Committee on Oversight and Government Reform
recently passed H.R. 985, the “Whistleblower Protection Enhancement Act of 2007,” which
would expand the scope of whistleblower protections and increase the number of covered
employees. The Board welcomes the opportunity to adjudicate all appeals, including those of
whistleblowers, to the extent and in the manner that policymakers deem appropriate. Beyond the
foreseeable increase in the Board’s workload, the House Bill amends the framework for judicial
review of whistleblower appeals and incorporates a 180-day standard for the Board to adjudicate
whistleblower appeals, both of which may create procedural uncertainties that are not clearly
resolved by the Bill.
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Another factor that could increase the MSPB workload is the increasing need to reduce
the size of the Federal budget. As this pressure continues, it may lead to the need for some
agencies to reduce the size of their workforces. This, in turn, could lead to an increase in the
number of employees who are involuntarily separated through reduction-in-force (RIF)
procedures. If historical trends are an accurate predictor, this could lead to a potentially large
increase in the number of RIF appeals to MSPB. Further, the complexity of appeals has
increased with expanded appeal rights under Uniformed Services Employment and
Reemployment Rights Act of 1994 (codified at 38 U.S.C. §§ 4301-4333) (USERRA) and
Veterans Employment Opportunities Act of 1998 (VEOA), and the numbers of these appeals
working their way to MSPB has increased. The sheer numbers of returning veterans from Iraq
and Afghanistan may be predictive of an increased USERRA and VEOA caseload.

In the context of the Board’s studies function, we anticipate that the DHS and DoD
personnel systems will require greater study as they are implemented. The Board is developing
baseline data of organizations in both DHS and DoD. This baseline data will be helpful in
comparing and analyzing the personnel system changes that occur in both Departments. We will

study and survey more specific impacts of the varied human resources initiatives as they are
deployed.

As the Board prepares for the impact of increased retirement on its customers, we
recognize that the MSPB itself will be directly affected. Within 5 years, 40 percent of the
MSPB’s workforce will be eligible to retire. Almost 20 percent are eligible at this moment. To
prepare for these retirements, my administration has looked for creative ways to attract, develop
and retain employees. For example, I have directed each office to develop a succession plan. 1
have also instituted developmental training programs throughout the agency. Under my
leadership, MSPB managers also work to enhance employee training opportunities in a number
of ways, beginning with the use of individual development plans. 1am particularly proud of the
MSPB Senior Management Fellows program, in which high-potential employees are identified
and provided with training and developmental assignments to prepare them to become the future
leaders at MSPB. We have also created a mentoring program for Board paralegals, helping them
to contribute even more to our agency’s success.

V. CONCLUSION

In short, the Board Members, officials and staff have successfully fulfilled the agency’s
statutory missions. In addition, we have been careful stewards of the public funds that have been
entrusted to us for the purpose of fulfilling those missions. The Merit Systems Protection Board
has made great strides in improving all aspects of the agency’s operations. However, we
continue to explore ways to achieve new levels of efficiency and to better serve the American
public. We believe that the proposed amendments described during this hearing will help the
agency meet this goal. In these times of great change in Federal human resource management, a
strong, vibrant and independent MSPB is critical. We look forward to the opportunity to
continue our important work over the next 5 years.
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U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, N.W., Suite 218

Washington, D.C. 20036-4505

Testimony before the Senate Subcommittee on Oversight of
Government Management, the Federal Workforce, and the
District of Columbia

“Safeguarding the Merit System Principles: A Review of the
Merit Systems Protection Board and the Office of Special
Counsel.”’

March 22,2007
The Honorable Scott J. Bloch
Special Counsel

U.S. Office of Special Counsel

In 1776, John Adams wrote that “Good government is an empire of laws.” I
have quoted this often in my tenure, and I believe in its emphasis on enforcing
laws and the rule of law, holding our officials and managers in the federal
government to a higher standard of fidelity to the law, and holding ourselves
accountable to the law and our public charge to make a difference.

I’d like to thank the committee for inviting me to testify. It’s an honor to be
here before Chairman Akaka, Ranking Member Voinovich and the subcommittee.
It’s also an honor to be here beside Chairman Neil McPhie, who’s done so much
for the Merit System and the rule of law.
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My name is Scott Bloch and I am the Special Counsel of the U.S. Office of
Special Counsel, or OSC. [ am here to seek reauthorization of the U.S. Office of
Special Counsel because it is upholding our small empire of laws that keep our
federal government accountable, honest, efficient, and just for more people in a
timely way than at any time in its history. Building on the excellent work of my
predecessor in outreach and whistleblower disclosure publicity, we have sought to
bring to the attention of the public, and in particular the federal employees, the fine
work that our career staff is doing in government accountability and protections for
the ordinary heroes who blow the whistle. I have written and spoken often about
these matters, as have my staff, because it is important that people know there is
someone there who will stand up for them, who has powers to bring redress, who
will not countenance reprisal when citizens show their concern by blowing the
whistle on waste, fraud and abuse.

I also come before the Committee to request several legislative fixes that,
while not complicated, may allow our agency to improve on our record for the
benefit of the federal government. I am also pleased to note that Chairman Akaka
has himself endorsed several of these fixes in legislation of his own.

Three and a half years ago I had the high privilege to receive a favorable
recommendation from the Committee on Homeland Security and Government
Affairs, and I return again to report on our agency’s status in upholding our
statutory obligations.

Senators of the Committee, it is my pleasure to tell you that our agency is
functioning better than at any other time in its history, and I believe that we will
continue to improve on even that record.

To support my bold claim, I have brought with me today early copies of the
final language from our annual report for Fiscal Year 2006, and charts
demonstrating our improved mumbers. Unfortunately the report is currently at the
Government Printing Office, but I can assure you the materials I have distributed
to your staff in recent days will not change substantively. It will have a very pretty
green cover that is not part of the handout, and you can look forward to that in a
few weeks.
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OSC, as most of you know, is an independent watchdog agency established
as part of the post-Watergate reforms of the late 1970s. We essentially operate
within the executive branch to protect worker rights and the merit system under
four statutory functions. Those are:

Number One, to review and validate whistleblower disclosures,

Number Two, to investigate and prosecute complaints of Prohibited
Personnel Practices, with a special focus on discrimination against whistleblowers,

Number Three, to enforce the Hatch Act, the law that limits the political
activity of government employees,

And Number Four, to enforce the Uniformed Services Employment and
Reemployment Rights Act, or USERRA, USERRA, of course, is the law that
protects the job rights of military servicemembers when they return from active
duty.

Right now OSC has part of the federal sector jurisdiction over USERRA in a
demonstration project with the Labor Department. Congress established the
demonstration project in 2004 as part of the Veterans Benefits Improvement Act,
The demonstration project expires this year, and I know, Chairman Akaka, that you
and your fine staff over at the Committee on Veterans Affairs will be sorting
through that later this year. In fact, I'm told that here at this committee there may
be consideration of USERRA matters, and we certainly will be happy to have
discussions about our enforcement powers in whatever venue Congress sees fit.

On matters of general agency functioning, when I was taking office, we
were heavily criticized — and rightly so — by the Government Accountability
Office. The GAO issued a report pointing up our essential dysfunction as an
agency. We were saddled with a tremendous backlog and bureaucratic
disorganization that made it a challenge to fulfill our mission of protecting the
rights of federal workers and the merit system.

And previously, during my confirmation process this committee was
Justifiably firm with me that I was expected to dramatically improve the operations
of the agency.



37

1 believe we’ve done that. Our central achievement is our backlog resolution
and increased enforcement in all areas. Hundreds of cases stacked up, moldering
away for years, and I cited Gladstone as my rallying cry that Justice Delaved is
Justice Denied. Over the first year and a half, we were able to get that backlog
down and find some great cases in the process. Iremind the committee that while
the career staff resolved the backlog, we doubled the percentage of positive
findings in whistleblower disclosure and PPPs. I was proud to be a part of that
effort; I and my political team rolled up our sleeves and worked files along with
the career staff. I cannot claim that I worked very many. Perhaps two or three.
But sometimes you have to lead by example and show others that you are serious
about what you want to accomplish. Leadership is often simply knowing what is
inside others and finding a way to let that out. We did that at OSC. And I am
quite proud of their achievements.

‘We also had transparency to the process, and we were very gratified by the
review of our backlog resolution effort that took place in the spring of 2005, The
House Committee on Government Reform (now Oversight and Government
Reform) sent staffers from both then-Chairman Tom Davis and then-Ranking
Member Henry Waxman to review OSC’s work. These staffers pored over OSC’s
case files and interviewed numerous career attorneys over a three-week period to
examine each aspect of the operation. At the conclusion, all the staffers expressed
satisfaction, and Mr. Davis and Subcommittee Chairman Jon Porter sent us a very
kind letter praising our hard work and smart work for whistleblowers.

But that’s not all. Our agency had been saddled with a dysfunctional system
of organization that was a major cause of the backlog. One example is our
Investigation and Prosecution Division, or IPD, which goes after Prohibited
Personnel Practices. Here in our headquarters we had three different IPDs, and
each had different operating procedures and approaches to policy implementation.

‘By melding the procedures here in DC we were able to create a stable order.
But we felt it was also important for geographic balance to establish a third field
office in the Midwest to balance offices in Dallas, Qakland, California and, of
course, here in Washington. But we also had organizational problems abetting the
backlog. An example was our Investigation and Prosecution Division, or IPD,
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which goes after PPPs. Well, we had three different IPDs, with different
operating policies.

We also felt it was important for geographic balance and to provide
equivalent smaller teams that could aid each other but also work in a sort of team
work model, and also compete amongst each other, to establish a third field office
in the Midwest to balance offices in Dallas; Oakland, California; and, of course,
here in Washington. So now we have four field offices, and we are not so DC-
centric, which I believe presented some morale and case assignment problems.

We worked with GSA, which offered us space at minimal cost to the
taxpayer in Senator Levin’s great state of Michigan, in the city of Detroit, an office
I just returned from visiting. It’s thriving and contributing mightily to our success.
1 was quite impressed with the view in the federal building looking out on the
river, and into Windsor, Ontario to the North, It is a very impressive view.

Now the results speak for themselves, We have no backlogs. The cases in
the pipeline are appropriate by age and status, and each field office is keeping up
and providing strong production and strong results. We’re doing aggressive
outreach to educate federal workers, and geographic balance has helped there as
well as it has in the arena of investigations.

I’d like to show a few charts that we’ve brought along today — here is our
chart [Disclosure Unit Cases Pending at End of Fiscal Year] showing the steep
dropoff in the number of cases we were rolling over from one year to the next,
starting here at the end of Fiscal Year 2003 and through our backlog effort in
Fiscal Year 2004 and continuing through the present day. Here we have another
chart [Disclosures Referred to Agency Heads and 1Gs] showing the increase we
have been able to generate of whistieblower referrals to agencies. This is critical,
and results from good case analysis by the hard-working attorneys in that unit and
also from the common-sense fix we instituted early on in my tenure to have our
standard be more in line with what other agencies practice.

When our agency receives whistleblower disclosures, we were looking to
see whether the allegation merited a Preponderance of the Evidence finding, which
equates to about an 80 or 90% likelihood of the allegation being true. But the
agencies themselves only use a Substantial Likelihood finding — which is to say,

5
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just more likely than not. It was absurd for OSC to have a higher standard of proof
than the agencies to whom we refer these claims. So, we changed the standard,
and literally doubled the number of solid agency referrals.

And this is the meat of whistleblower disclosures — where we’re able to
contact an agency and tell them, you have a problem that needs fixing, and we’re
going to be grading you.

We’ve had some signature successes in recent years. Many of you should
remember the Anne Whiteman case involving aircraft near-misses at Dallas-Fort
Worth International Airport, one of the world’s busiest. I believe issues at DFW
were also the topic of a recent ABC news piece, and we've been encouraged by
congressional interest in the matter as well. We are looking at the continuing
issues of whistleblower retaliation there, as well as problems in the follow through
with the IG investigation of DFW.

We also substantiated Leroy Smith’s disclosure involving environmental
hazards within federal prison facilities. That case resulted in pushing and pulling
between us and the Bureau of Prisons, and really required some work on our part
to get attention to a frankly deficient report delivered by the target agency. Asa
result of our efforts, and that of the Whistleblower, the investigation by the DOJ IG
has expanded to other prison facilities, and it has changed the system for how such
facilities function. Safety and health have benefited because of his brave
disclosures. We awarded him our Public Servant Award at the end of last fiscal
year.

The next chart I’d like to look at is our Prohibited Personnel Practice results
[Complaints Examining Unit — Average Processing Time of PPP Cases]. Here you
can see the reduction in case processing times, from just over a hundred days in
Fiscal Year 2002 to less than half of that in Fiscal Year 2006 — again, this is just
time spent in our screening unit to determine whether the case should be referred to
our Investigation and Prosecution Division for further action. And speaking of that
Division, here [Average Age of Open Cases in IPD] we see the steady decline in
the average age of cases. We have also had some higher-profile cases here,
including the forced resignation of the Agriculture Department’s state rural
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director for Alaska because of some real abuses on his part ~ political malfeasance
as well as discrimination.

Moving on to our Hatch Act results [Hatch Act Results — Average
Processing Time Per Complaint], this chart shows a similar decrease in processing
times over the past four years. Again, as in all of our units, we have a group of
hardworking career employees getting good results. And speaking of results, that
downward trend in processing times has corresponded with spikes in complaints
the past two election cycles, which has helped produced this chart [Hatch Act Unit
— Disciplinary and Corrective Actions]. Here we see an upward trend, with a dip
for the 2005 off-year. We’ve had a variety of interesting cases involving the Hatch
Act lately — there were the NASA cases that got quite a bit of attention involving
names like Senator John Kerry and former Congressman Tom DeLay, although in
neither case was the member of congress the target of the complaint.

But of more relevance to Hatch Act-covered employees has been our work
on email. Recent decisions by the Merit Systems Protection Board have affirmed
our belief that government email must not be used for political purposes.

The final chart I want to show you [USERRA Demonstration Project] is on
our USERRA Demonstration Project work. Starting in February of 2005, you can
see we’ve been able to take on several hundred cases and help a number of
servicemembers without negatively affecting our work in other units. We’ve
always had some involvement in USERRA as it overlapped with our work on
PPPs, but it was minimal. It wasn’t until 2004 that we filed OSC’s first-ever case
at the Merit Systems Protection Board.

Some signal cases here involve a military truck driver who injured his back
in Iraq and then was denied his rights to equivalent employment when he retumed.
He came to OSC and we achieved full corrective action for him.

Another casc involved a military serviceman who was illegally denied
reemployment, and then he was told by multiple sources within the federal
government that his case was a dead end.

Senators of the Committee, I’'m proud to say that when this serviceman
finally arrived at the U.S. Office of Special Counsel, we wasted no time in getting
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him his job back, a promotion that the law requires him to be considered for, and
Eighty-Five Thousand Dollars in back pay that-he was owed. That may not be
much to the government, but it’s quite a lot for a person without a job.

Now, for the legislative matters I wanted to bring before the committee; An
overzealous provision in the PPP law allows our agency to be tagged with
attorneys fees in any case in which OSC’s request for disciplinary action has been
denied. You can see how this might have a chilling effect on OSC’s vigorous
pursuit of disciplinary cases. We would ask that the Committee modify this
provision, which threatens to inhibit our prosecutorial discretion.

I would also ask the Committee to give our agency the power to file Amicus
Briefs in cases of ours that go beyond the Merit Systems Protection Board. This
would allow our expertise in both our statutes and the specific cases to complement
the work of the Justice Department.

Another provision is the inability of our agency to provide one-stop
shopping of the Veterans Preference provision in the Prohibited Personnel Practice
law. I know again of Chairman Akaka’s interest in this issue, and I candidly admit
my desire to foster good relations with the Committee.

It is the case that OSC is able to seek corrective action under other PPP
provisions, like the blanket (b)6 and (b)12 provisions against any unauthorized
preference, or even under USERRA, as the cases frequently overlap. However, we
think it would be much less confusing for service members to understand that we
can seek corrective or disciplinary action under any of the PPPs, as well as
USERRA — that brings up another point, that USERRA does not have a provision
for disciplinary action, but I don’t want to get ahead of myself.

It’s my hope that these stories of real people who have benefited from
OSC’s existence, combined with our slashing of processing times and increased
enforcement, show that our agency has improved and is promoting good
government. Together with this committee, and other agencies like MSPB and
OGE, we can indeed look back on the next five years with the same pride of the
last five. Ilook forward to taking any questions you may have. Thank you.
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Disclosure Unit Cases Pending
at End of Year

NUmber of Cases

In FY 2003, the Disclosure Unit had a backlog of whistleblower disclosures. OSC reduced the
backlog by FY 2004, and has prevented a backlog resurgence in FY 2005 and FY 2006.
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Disclosures Referred to
Agency Heads and 1Gs
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When the Special Counsel analyzes a whistleblower disclosure and determines there is substantial
likelihood of wrongdoing, he refers the matter to the head of the appropriate agency, who is then
required to internally investigate the matter and report the results to OSC, the Congress, and the
President.
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Complaints Examining Unit -
Average Processing of PPP Cases

Average Number of Days

2002 | 2003 | 2004 | 2005 | 2006

-&- Average age of| 102 76 83 50 48
cases

This chart shows the average number of days that a Prohibited Personnel Practice case remained
in OSC’s Complaints Examining Unit, before the case was either closed or referred to OSC’s
Investigation and Prosecution Division for further investigation.
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Average Age of Open Cases in IPD
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From FY 2003 through FY 2007, the average age of the open pending cases in OSC’s Investigation and Prosecution Division
has been dropping. The current average is 301 days, which is 39% lower than the average age back in FY 2003.
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Hatch Act Unit -
Average Processing Time
per Complaint
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O8C’s Hatch Act Unit reduced its case processing time dramatically during the period from FY 2003
to FY 2006. The average number of days to process the case in FY 2006 is one third of what it was
in FY 2003.
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Hatch Act Unit - Disciplinary and
Corrective Actions
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When the Special Counsel analyzes a whistleblower disclosure and determines there is substantial
likelihood of wrongdoing, he refers the matter to the head of the appropriate agency, who is then
required to internally investigate the matter and report the results to OSC, the Congress, and the
President.
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USERRA Demonstration Project
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The USERRA Demonstration Project began in February of FY 2005, and showed steady growth
during FY 2006 in caseload, number of cases processed, and corrective actions obtained.
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SAFEGUARDING THE MERIT SYSTEM PRINCIPLES:
A REVIEW OF THE MERIT SYSTEM PROTECTION BOARD AND
THE OFFICE OF SPECIAL COUNSEL
March 22, 2007

BACKGROUND

The Office of Special Counsel (OSC) and the Merit Systems Protection Board (MSPB)
were established in 1979 to safeguard the federal government’s merit-based system of
employment, principally by investigating complaints and hearing and deciding appeals from
federal employees of removals and other major personnel actions, particularly those federal
employees who step forward to disclose government waste, fraud, and abuse.

When the Civil Service Reform Act created the MSPB and the OSC in 1978, the MSPB,
of which OSC was a part, was authorized indefinitely. With enactment of the Whistleblower
Protection Act (WPA) in 1989, OSC was established as a separate independent entity in the
executive branch and appropriations for the OSC and the MSPB were for the first time
authorized for a limited time period. MSPB was authorized for the fiscal years 1989-1994, whilc
the OSC was authorized for fiscal years 1989-1992.7 According to the Senate Governmental
Affairs Committee report, this was done to require Congress to take affirmative action to
continue funding for the two agencies.? Legislative history on the Act suggests that the shorter
authorization for OSC results from the negative perception many had with the agency.3

Congress last reauthorized OSC and MSPB on November 27, 2002, by P.L. 107-304 for
five additional years, through the end of the 2007 fiscal year. OSC and MSPB both seek
reauthorization through FY 2012 and additional legislative changes that are discussed later in the
memorandum.

QFFICE OF SPECIAL COUNSEL

OSC is an independent federal investigative and prosecutorial agency. Created by the
Civil Service Reform Act of 1978, OSC began operating on January 1, 1979. For ten years, OCS
operated as an autonomous investigative and prosecutorial arm of the MSPB. In 1989, when
Congress enacted the Whistleblower Protection Act, OSC became an independent agency within
the Executive Branch. With approximately 108 employees, OSC’s basic authorities are derived
from three federal statutes (1) the Civil Service Reform Act; (2) the Whistleblower Protection
Act; and (3) the Hatch Act. The agency was reauthorized for a five year period beginning on
October 1, 2002, by P.L. 107-304.

/ Pub. L. No. 101-12, 103 Stat. 16 (1989).

2 8. Rep. No. 100-413, at 36 (1988).

3 See Whistleblower Protection Act of 1987: Hearing on S. 508 before the Subcomm. on Federal Services, Post
Office and Civil Service of the Senate Comm. on Governmental Affairs, 100® Cong., at 234-35, 260-64 (1987);
Hearings on Whistleblower Protection Act ?hf 1986 Before the House Subcomm. on Civil Service of the House
Comm. on Post Office and Civil Service, 99" Cong 151 (1986).
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The mission of OSC is to protect current and former federal employees and applicants for
federal employment from prohibited personnel practices; promote and enforce compliance by
government employees with legal restrictions on political activity; and facilitate disclosures by
federal whistleblowers about government wrongdoing. OSC carries out its mission by:

s Investigating complaints of prohibited personnel practices, especially reprisal for
whistleblowing, and pursuing remedies for violations;

s Providing advisory opinions on, and enforcing Hatch Act restrictions on political
activity;

e Operating an independent and secure channel for disclosures of wrongdoing in
federal agencies;

» Protecting federal re-employment and anti-discrimination rights of veterans under the
Uniformed Employment and Re-Employment Rights Act (USERRA);

e Promoting greater understanding of the rights and responsibilities of federal
employees under the laws enforced by OSC through such avenues as mediation.

Prohibited Personnel Practices and Whistleblowing

OSC receives, investigates, and prosecutes allegations of prohibited personnel practices,
with an emphasis on protecting federal government whistleblowers. OSC seeks corrective action
remedies, including back pay and reinstatement, by negotiating with the employing agency or by
petitioning the MSPB for injuries suffered by whistleblowers and other complainants. OSC is
also authorized to file complaints at the MSPB to seek disciplinary action against individuals
who commit prohibited personnel practices. Under current law, after receiving a prohibited
personnel practice case, OSC has 240 days to determine whether there are reasonable grounds to
believe that such a violation occurred, exists, or is likely to be taken.

Section 2302(b) of title 5 of the United States Code (USC) outlines the twelve prohibited
personnel practices (PPPs), which are:

1. Discriminating against an employee or applicant based on race, color, religion, sex,
national origin, age, handicap, marital status, or political affiliation;

2. Soliciting or considering employment recommendations based on factors other than

personal knowledge or records of job-related abilities or characteristics;

Coercing the political activity of any person;

Deceiving or willfully obstructing anyone from competing for employment;

5. Influencing anyone to withdraw from competition for any position so as to improve or
injure the employment prospects of any other person;

6. Giving an unauthorized preference or advantage to anyone so as to improve or injure the
employment prospects of any particular employee or applicant;

7. Engaging in nepotism (i.e., hire, promote, or advocate the hiring or promotion of
relatives);

8. Engaging in reprisal for whistleblowing;

9. Taking, failing to take, or threatening to take a personnel action against an employee or
applicant for exercising an appeal, complaint, or grievance right; testifying for or
assisting another in exercising such a right; cooperating with or disclosing information to

Ealid
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the Special Counsel or to an Inspector General; or refusing to obey an order that would
require the individual to violate a law;

10. Discriminating based on personal conduct which is not adverse to the on-the-job
performance of an employee, applicant, or others;

11. Taking or failing to take, recommend, or approve a personnel action if taking or failing to
take such an action would violate a veterans’ preference requirement; and

12. Taking or failing to take a personnel action, if taking or failing to take action would
violate any law, rule or regulation implementing or directly concerning merit system
principles.

If the prohibited personnel practice is a violation of veterans’ preference, OSC only has
disciplinary authority against the agency official and cannot take corrective action to help the
veteran. The Department of Labor (DOL) is authorized to take corrective action on behalf of a
veteran.

If OSC determines that a prohibited personnel practice case has merit, it will seek to
remedy the situation with the employing agency. However, if meritorious prohibited personnel
practice cases cannot be resolved through negotiation with the agency involved, OSC attorneys
represent the Special Counsel and, in some cases, the affected employee in any litigation before
the MSPB.

In addition to investigating and prosecuting prohibited personnel practices, OSC serves as
a safe conduit for the receipt and evaluation of whistleblower disclosures from federal
employees, former federal employees, and applicants for federal employment. In this capacity,
OSC’s Disclosure Unit (DU) receives and evaluates whistleblowing disclosures, which are
separate and distinct from the prohibited personnel practice designation for complaints of reprisal
for whistleblowing.

DU attorneys review five types of whistleblower disclosures (1) violations of law, rule or
regulation; (2) gross mismanagement; (3) gross waste of funds; (4) abuse of authority; and (5)
substantial and specific danger to public health and safety. The disclosures are evaluated to
determine whether or not there is sufficient information to conclude with substantial likelihood
that one of these conditions has occurred.

The OSC disclosure process differs from other governmental whistleblower channels in
several ways including, (1) federal law guarantees the confidentiality to the whistleblower; and
(2) the Special Counsel may order an agency head to investigate and report on the disclosure.

Outreach Program

The Outreach Program was established to assist agencies in meeting their statutory
mandate under 5 U.S.C. § 2302(c), which Congress imposed in 1994. Under that provision,
federal agencies are responsible “for ensuring (in consultation with the Office of Special
Counsel) that agency employees are informed of the rights and remedies available to them”
under chapters 12 and 23 of title 5. Under the program, OSC employees are available to speak at
agency training sessions, conferences, meetings and other venues. OSC also established the
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2302(c) Certification Program, which allows federal agencies to meet the statutory obligation to
inform their workforces about the rights and remedies available to them under the Whistleblower
Protection Act (WPA) and related civil service laws. Under the 2302(c) Certification Program,
OSC will certify an agency’s compliance with 5 U.S.C. §2302(c) if the agency meets the
following five requirements:

1. Placing informational posters at agency facilities;

2. Providing information about PPPS and the WPA to new employees as part of the
orientation process;

3. Providing information to current employees about PPPs and the WPA;

4. Training supervisors on PPPs and the WPA; and

5. Creating a computer link from the agency’s website to OSC’s website.

Achieving 2302(c) certification is one element considered in OPM’s determination if the
agency achieves “green” on the Human Capital Scorecard.

Hatch Act

OSC’s Hatch Act Unit is responsible for enforcing Hatch Act restrictions on the political
activities of federal and certain state and local government employees. Hatch Act Unit attorneys
receive and review complaints alleging Hatch Act violations and, when warranted, prosecute
violations before the MSPB. The unit also issues advisory opinions to individuals seeking
information about the provisions of the Act. Recently, OSC has been reviewing how the Hatch
Act applies to state and local government employees who receive federal homeland security
grants. OSC is in the process of developing its policy at this time.

Uniformed Services Emplovment and Reemployment Rights Act

The Uniformed Services Employment and Reemployment Rights Act (USERRA)
prohibits discrimination against persons because of their service in the Armed Forces Reserve,
the National Guard, or other uniformed services. USERRA prohibits an employer from denying
any benefit of employment based on an individual’s membership, application for membership,
performance of service, application of service, or obligation for service in the uniformed
services. USERRA also protects the rights of veterans, reservists, National Guard members, and
certain other members of the uniformed services to reclaim their civilian employment after being
absent due to military service or training.

The Veterans Benefits Improvement Act of 2004 (PL 108-454) established a
demonstration project providing OSC, rather than the Department of Labor, with the authority to
investigate federal sector USERRA claims brought by persons whose social security number
ends in an odd-numbered digit. Under the project, OSC will also receive and investigate all
federal sector USERRA claims containing a related prohibited personnel practice allegation over
which OSC has jurisdiction, regardless of the person’s social security number. OSC is
administering its part of the demonstration project, which began on February 8, 2005, and ends
on September 30, 2007.
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Recent Developments

A. Case Backlog

For years, the backlog of prohibited personnel practice, whistleblower disclosure, and
Hatch Act cases has been a significant problem for OSC. For example, at the beginning of fiscal
year 2004, OSC had over 1,200 whistleblower disclosure cases on hand; 690 of these cases were
carried over from fiscal year 2003. During fiscal year 2004, OSC closed over 1,154 disclosure
cases, and carried over 108 cases into fiscal year 2005. Just one year earlier, OSC had processed
and closed only 401 disclosure cases. Stakeholders, such as the Government Accountability
Project, the Project on Government Oversight, and the Public Employees for Environmental
Responsibility, claim that OSC is not giving federal whistleblower cases their needed attention.
They also cite the recent results of an internal OSC customer satisfaction survey, obtained
through a Freedom of Information Act request, which shows that:

» Of 118 whistleblowers who filed complaints of retaliation only 4 obtained any relief, and
then only because “You or OSC settled the matter”;

» 7 whistleblowers obtained relief on their own after OSC had dismissed their complaints
as obtained relief while their complaints were before OSC, with appeals still pending for
another 14 employees; and

e Less than 6 percent of the respondents reported any degree of satisfaction with the results
obtained by OSC while 89 percent were dissatisfied.

B. Sexual Orientation Policy

‘When Mr. Bloch was nominated, several Committee Members discussed the issue of
protections for federal employees from discrimination based on sexual orientation with Mr.
Bloch. Soon after he took office, Mr. Bloch began an examination of the policies under the
jurisdiction of OSC, which included a review of the agency’s handling of sexual orientation
discrimination complaints. While this review was taking place, Mr. Bloch only removed sexual
orientation information from OSC’s website but not information on other matters. Section 2302
(b)(10) of Title 5 USC prohibits discrimination against a federal employee or applicant on the
basis of off-duty conduct that does not affect job performance. This has been interpreted by the
Office of Personnel Management, the Department of Justice’s Office of Legal Counsel, the
‘White House and the previous Special Counsel to include sexual orientation. However, OSC
now interprets Title 5 as protecting employees from discrimination based on sexual conduct, but
not discrimination based on one’s status related to that conduct.

C. PCIE Investigation of Mr. Bloch
In January 20035, Mr. Bloch announced that he would restructure the agency and establish

anew Midwest field office in Detroit, Michigan. The primary purpose for creating the Detroit
field office was to provide the OSC with a Midwest regional presence. Under the reorganization,
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each field office will investigate and prosecute cases involving prohibited personnel practices for
a specific geographic location.

To open the new field office, Mr. Bloch proposed to transfer twelve employees from
Washington, DC, to the Detroit, San Francisco, and Dallas field offices through a process known
as a directed reassignment. Seven of the team members were to be transferred from Washington
to Detroit.

Several employees affected by the reorganization joined with public interest groups and
filed a complaint against Mr. Bloch with the President’s Council on Integrity and Efficiency
(PCIE). The complaint alleges that Mr. Bloch retaliated against OSC employees for disclosing
wrongdoing at OSC to the press, discriminated against OSC employees based on their sexunal
orientation, failed to investigate whistleblower cases, and lied to Congress.

PCIE and the Executive Council on Integrity and Efficiency (ECIE) were established on
May 11, 1992, through Executive Order 12805, to (1) address integrity, economy, and
effectiveness issues that transcend individual Government agencies, and (2) increase the
professionalism and effectiveness of IG personnel throughout the Government. The Special
Coungil is a member of both PCIE and ECIE.

Deputy Director for Management at the Office of Management and Budget (OMB), Clay
Johnson, who is the head of PCIE, asked the Inspector General (IG) of the Office of Personnel
Management (OPM) to review the allegations. The investigation is ongoing.

Reauthorization Request

OSC is requesting to be reauthorized for a period of five years, through fiscal year 2012,
and the following changes to law: require an employing agency, rather than OSC, to pay
attorneys” fees in any failed plea for disciplinary action by OSC in a PPP case; permit MSPB to
combine disciplinary penalties; permit OSC to file amicus briefs in cases before the Federal
Circuit Court of Appeals; and transfer authority from DOL to OSC for seeking corrective action
for violations of veteran’s preference. Analysis of the provisions related to attorneys’ fees and
amicus briefs can be found in the Committee Report for S. 494, the Federal Employee Protection
of Disclosures Act.4 Although the House and Senate Committees on Veterans” Affairs have
primary oversight over USERRA, OSC is also secking disciplinary authority for USERRA cases
and full jurisdiction over federal sector USERRA cases. OSC will pursue those changes with the
Veterans’ Affairs Committees.

OSC Data

Information from OSC’s fiscal year 2006 Annual Report to Congress is included in this
notebook.

MERIT SYSTEMS PROTECTION BOARD

4 8. Rept. 109-72, Federal Employee Protection of Disclosures Act, S. 494, Committee on Homeland Security and
Govemmentat Affairs, May 25, 2005.
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The U. S. Merit Systems Protection Board (MSPB) is an independent, quasi-judicial
agency in the Executive Branch that serves as the guardian of Federal merit systems. The Board
was established by Reorganization Plan No. 2 of 1978, which was codified by the Civil Service
Reform Act of 1978 (CSRA).5 The CSRA, which became effective January 11, 1979, replaced
the Civil Service Commission with three new independent agencies: the Office of Personnel
Management (OPM), which manages the federal workforce; the Federal Labor Relations
Authority, which oversees Federal labor-management relations; and the MSPB, which assumed
the employee appeals function of the Civil Service Commission and was given the new
responsibilities to perform merit systems studies and to review the significant actions of OPM.

MSPB carries out its statutory mission principally by:

e Adjudicating employee appeals of personnel actions over which the Board has
jurisdiction, such as removals, suspensions, furloughs, and demotions;

e Adjudicating employee complaints filed under the WPA, USERRA, and the Veterans
Employment Opportunities Act;

e Adjudicating cases brought by the Special Counsel, principally complaints of prohibited
personnel practices and Hatch Act violations;

e Adjudicating requests to review regulations of OPM that are alleged to require or result in
the commission of a prohibited personnel practice or reviewing such regulations on the
Board’s own motion;

e Ordering compliance with final MSPB orders where appropriate; and

¢ Conducting studies of the federal civil service and other merit systems in the Executive
Branch to determine whether they are free from PPPs.

The MSPB is composed of a Chairman, Vice Chairman, and Member6 who adjudicate
the cases brought to the Board. The Chairman, by statute, is the chief executive and
administrative officer of the Board. Office heads report to the Chairman through the Chief of
Staff. The MSPB consists of the following offices:

e The Office of Regional Operations oversees the six MSPB regional offices and two field
offices, which receive and process initial appeals and related cases. Administrative
judges in the regional and field offices are responsible for adjudicating assigned cases
and for issuing fair and well-reasoned initial decisions.

» The Office of the Administrative Law Judge adjudicates and issues initial decisions in
Hatch Act cases, corrective and disciplinary action complaints brought by the Special
Counsel, proposed agency actions against administrative law judges, MSPB employee
appeals, and other cases assigned by the Board.

s The Office of Api;aeals Counsel conducts legal research and prepares proposed decisions
for the Board in cases where a party petitions for review of a judge’s initial decision and
in all other cases decided by the three-member Board, except for those cases assigned to

5 Pub. L. No. 95-454, 92 Stat. 1111 (1978).
6 Currently Chairman Neil McPhie, Vice Chairman Mary Rose, and Member Barbara Sapin.
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the Office of the General Counsel. The office also conducts the Board’s petition for
review settlement program, processes interlocutory appeals of rulings made by judges,
makes recommendations on reopening cases on the Board’s own motion, and provides
research and policy memoranda to the Board on legal issues,

The Office of the Clerk of the Board receives and processes cases filed at Board
headquarters, rules on certain procedural matters, and issues the Board’s Opinions and
Orders. The office serves as the Board’s public information center, coordinates media
relations, produces public information publications, operates the Board’s library and on-
line information services, and administers the Freedom of Information Act and Privacy
Act programs. The office also certifies official records to the courts and federal
administrative agencies, and manages the Board’s records and directives system, legal
research programs, and the Government in the Sunshine Act program.

The Office of the General Counsel, as legal counsel to the Board, provides advice to the
Board and MSPB offices on matters of law arising in day-to-day operations. The office
represents the Board in litigation, prepares proposed decisions for the Board on assigned
cases, and coordinates the Board’s legislative policy and congressional relations
functions. The office also conducts the Board’s ethics program and plans and directs
audits and investigations.

The Office of Policy and Evaluation carries out the Board’s statutory responsibility to
conduct special studies of the civil service and other merit systems. Reports of these
studies are directed to the President and the Congress and are distributed to a national
audience. The office also conducts an outreach program and responds to requests from
federal agencies for information, advice, and assistance on issues that have been the
subject of Board studies.

The Office of Financial and Administrative Management administers the budget,
procurement, property management, physical security, and general services functions of
the Board. It develops and coordinates internal management programs and projects,
including review of internal controls agency-wide. It also administers the agency’s cross-
servicing arrangements with the U.S. Department of Agriculture’s National Finance
Center (NFC) for accounting and payroll services and with ABS (APHIS Business
Services) for human resources management services.

The Office of Equal Employment Opportunity plans, implements, and evaluates the
Board’s equal employment opportunity (EEO) programs. It processes complaints of
alleged discrimination and furnishes advice and assistance on affirmative action
initiatives to the Board’s managers and supervisors.

The Office of Information Resources Management develops, implements, and maintains
the Board’s automated information systems in order to help the Board manage its
caseload efficiently and carry out its administrative and research responsibilities.
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Recent Developments

A. New Personnel Systems Impacting MSPB

In 2002, Congress passed the Homeland Security Act (HAS) (P.L. 107-296), which gave
the Secretary of Homeland Security the ability to waive several provisions of Title 5 USC,
including Chapter 77, which governs employee appeals. However, the Act required that
Department of Homeland Security (DHS) employees be given fair treatment in any appeals
system and due process. It further required that DHS consult with the MSPB in developing a
new appeals process. On February 1, 2005, DHS issued final regulations for its new personnel
system. With regard to the MSPB, DHS permits employees to appeal cases to the MSPB as
usual and provides judicial review with the Federal Circuit Court of Appeals, but requires MSPB
to shorten its time frame for reviewing DHS cases and increases the standard for MSPB to
mitigate penalties imposed by DHS. The final regulations also establish and intemal appeals
board to review serious employee offenses. Appeals from the internal panel can be made to the
MSPB, with limited review, with further appeal to federal courts.

Shortly after the final regulations were issued, the National Treasury Employees Union
(NTEU), American Federation of Government Employees (AFGE), National Federation of
Federal Employees, National Association of Agriculture Employees, and the Metal Trades
Department, AFL-CIO, filed a lawsuit alleging that DHS exceeded the authority granted to them
under the HSA. On August 12, 2005, a U.S. District Court for the District of Columbia enjoined
in its entirety subpart E of the final regulations relating to labor-management relations and a
regulation in subpart G, relating to appeals procedures, which limited the authority of the MSPB
to mitigate penalties imposed by DHS on the ground that this limitation did not comply with a
provision of the HSA which required that procedures must be fair. [NTEU v. Chertoff, 385 F.
Supp. 2d 1 (D.D.C. 2005).] On June 27, 2006, the U.S. Court of Appeals for the District of
Columbia Circuit upheld the District Court’s decision related to collective bargaining, but found
that the issues related to the MSPB were not ripe for consideration as no employee had been
subject to the new appeals process. [452 F.3d 839] DHS is now moving forward to implement
the new appeals system for DHS employees.

In 2004, Congress passed the National Defense Authorization Act for FY 2006 (P.L. 108-
136), which established the National Security Personnel System (NSPS) at the Department of
Defense (DoD). The Act gave DoD flexibility similar to that given to DHS and on November 1,
2005, DoD issued final regulations on NSPS. The final regulations retained MSPB appeal rights
and judicial review, but called for shorter MSPB case processing times, increased the burden of
proof for MSPB judges to mitigate penalties or award attorney fees. The regulations also
provide DoD with discretion to review and reverse a MSPB administrative judge’s initial
findings of fact.

On November 7, 2005, a coalition of federal unions, including AFGE, the International
Federation of Professional and Technical Engineers (IFPTE), and others, filed a lawsuit in
federal district court challenging the regulations. On February 27, 2006, the U.S. District Court
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for the District of Columbia enjoined the new regulations on the grounds that they failed to
ensure collective bargaining rights, did not provide for the independent third-party review of
labor relations decisions, and failed to provide a fair process for appealing adverse actions.”
DOD has appealed the decision. The court held that the process of appealing adverse actions in
the final regulations would fail to provide employees with "fair treatment” and, therefore, were
contrary to authority that had been granted in the statute.

B. E-Appeal

During fiscal 2003, MSPB implemented an electronic appeals process
(e-Appeal) that allows appellants to file an initial appeal using the Internet. The Board also
began implementation of e-Filing that allows the parties to file and serve subsequent pleadings
and documents over the Intemet. E-Appeal, phase I was a popular program with approximately
1000 electronic appeals filed in its first year. Phase II of E-Appeal was implemented in
September of 2004. Phase II also gives appellants a system to upload filings as attachments and
provides for same-day electronic distribution of filings, orders and decisions. The system also
notifies the appropriate MSPB office and automatically files submitted filings in the Board's
Document Management System (DMS). The MSPB believes e-Appeal programs will improve
the Board’s efficiency in handling appeals and make it easier for appellants to file appeals and
communicate with the Board.

C. ADR Program

The Board's new alternative dispute resolution pilot program, called the Mediation
Appeals Program (MAP), became fully functional in FY 2003 with the completion of mediation
training by 15 Board employees. As part of the training, these employees completed 3 to 5 co-
mediations with dispute resolution experts. Fifty percent of the completed co-mediations
resulted in settlements of pending appeals.

Currently, 18 Board staff members have been trained and certified as mediators. In
addition, the Board has expanded MAP to all regional and field offices; completed MAP training
in all field and regional offices; and developed a mediation pamphlet to accompany the
Acknowledgement Order in approximately half of the new appeals.

7 American Federation of Government Employees, AFL-CIO v. Rumsfeld, No. CIV. 05-2183 EGS (D.D.C. Feb. 27,
2006).

10
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MSPB Data
Cases Decided
Fiscal Year Regional & HQ Appellate HQ Original Total
Field Offices Jurisdiction Jurisdiction
1997 8,314 1,740 100 10,154
1998 8,442 1,887 47 10,376
1999 7,670 2,037 106 9,813
2000 7,489 1,827 58 9,374
2001 7,174 1,357 28 8,559
2002 7,194 1,275 31 8,500
2003 7,227 1,152 37 8,416
2004 6,859 1,467 24 8,350
2005 6,824 1,584 23 8,431
2006 7,110 1,306 32 8,448
Selected Case Processing Statistics
Fiscal Percent of Final | Average Average Average
Year Decisions Left Processing Processing Time Processing Time
Unchanged Time for Initial | for Petitions for for Enforcement
Upon Review Decisions Review Cases in the OGC
1997 96% 108 183 202
1998 92% 108 205 163
1999 92% 100 222 206
2000 96% 89 176 206
2001 96% 92 214 224
2002 93% 96 205 238
2003 94% 94 295 239
2004 95% 89 300 254
2005 94% 92 268 291

11
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I 2006 ‘ 93% 89 154 325
Budget and Staffing
Fiscal Year Budget FTE
1997 $23,923,000 259
1998 $27,720,000 238
1999 $25,780,000 237
2000 $27,481,000 226
2001 $29,372,000 222
2002 $33,075,000 228
2003 $34,276,000 223
2004 $35,503,000 228
2005 $37,005,000 228
2006 $37,618,000 225

MSPB Reauthorization Request

MSPB is requesting reauthorization for five years, through the end of fiscal year 2012;
legislation to provide for a line of succession to the board’s chairmanship; establish new
delegation and budget authority for the chairman; allow the Board to grant summary judgment;
and exempt MSPB from compliance with the Government in the Sunshine Act, at the discretion
of the chairman. An analysis MSPB’s request is provided by the Congressional Research
Service, which is included in this notebook.

LEGISLATION

H.R. 985, the Whistleblower Protection Enhancement Act of 2007, introduced by Representative
Henry Waxman (D-CA) on February 12, 2007, and passed the House on March 14, 2007.

S. 274, the Federal Employee Protection of Disclosures Act, introduced by Senator Daniel Akaka

(D-HI) on January 11, 2007, and referred to the Senate Homeland Security and Governmental
Affairs Committee.

H.R. 3128 (109" Congress), the Clarification of Federal Employment Protections Act,
introduced by Representative Henry Waxman (D-CA) on June 30, 2005, and referred to the
House Government Reform Committee. Reported favorably on November 18, 2005.

ADDITIONAL INFORMATION

12
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Congressional Research Service Memorandum to Senate Committee on Homeland Security and
Govemnmental Affairs, Subcommittee on Oversight of Government Management, the Federal
Workforce, and the District of Columbia on the Reauthorization Request of the Merit Systems
Protection Board, February 16, 2007.

Government Accountability Office, U.S. Office of Special Counsel’s Procedures for Assigning
Incoming Cases to and within Organizational Units, GAO-07-263R, January 12, 2007.

Govemnment Accountability Office, Office of Special Counsel Needs to Follow Structured Life
Cycle Management Practices for Its Case Tracking System, GAO-07-318R, February 16, 2007.

Government Accountability Office, U.S. Office of Special Counsel: Selected Contracting and
Human Capital Issues, GAO-06-16, November 2005.

H. Hrg. 109-115 -- Justice Delayed is Justice Denied: A Case for a Federal Employees Appeals
Court, House Committee on Government Reform, Subcommittee on Federal Workforce and
Agency Organization, November 9, 2005.

S. Rept. 109-72, Federal Employee Protection of Disclosures Act, S. 494, Committee on
Homeland Security and Governmental Affairs, May 25, 2005.

S. Hrg. 109-68 -- Safeguarding the Merit System: A Review of the U.S. Office of Special Counsel,
Senate Committee on Homeland Security and Govemnmental Affairs, Subcommittee on
Oversight of Government Management, the Federal Workforce, and the District of Columbia,
May 24, 2005.

Government Accountability Office, U.S. Office of Special Counsel’s Role in Enforcing Law to

Protect Reemployment Rights of Veterans and Reservists in Federal Employment, GAO-05-74R,
QOctober 6, 2004

Govemment Accountability Office, U.S. Office of Special Counsel: Strategy for Reducing
Persistent Backlog of Cases Should Be Provided to Congress, GAO-04-36, March 2004.

S. Rept. 107-349 for S. 3070, a bill to authorize appropriations for the Merit Systems Protection
Board and the Office of Special Counsel, and for other purposes, Senate Committee on
Govemmental Affairs, November 19, 2002.

Public Employees for Environmental Responsibility (PEER), www.peer.org

Project On Government Oversight (POGO), www.pogo.gov

Govemment Accountability Project (GAP), www.whistleblower.org
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U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, N.W., Suite 218
‘Washingtan, D.C. 20436-4505

202-254-3600

Leroy A. Smith MAR 2 8 2005
2708 Sth Street
Atwater, CA 95301

Re: OSC File No. MA-05-1229

Dear Mr. Smith:

This letter is in response to the complaint you recently filed with the U.S. Office of Special
Counsel (OSC). In your complaint, you allege that you were placed on AWOL status in
retaliation for making several disclosures to the OSC. In a phone conversation on March 16,
2005, you also state that you suffered retaliation when you were threatened by management with
removal. The Complaints Examining Unit has carefully considered the information you have
provided. We have, however, based on our evaluation of the facts and law applicable to your
circumstance, made a determination to close our inquiry into your allegations.

Your complaint was analyzed as a possible 5 U.S.C. 2302(b)(8) violation, retaliation for
whistleblowing. As you also engaged in protected behavior by making a report to the OSC, we
reviewed your complaint as a possible section 2302(b)(9) violation. Reprisal for engaging in
protected behavior is a violation of section 2302(b)(9).

Under the Whistleblower Protection Act of 1989 (WPA), it is a violation of 5 U.S.C.
§ 2302(b)(8) to take or fail to take, or to threaten to take or fail to take, a personnel action with
respect to any employee because of any disclosure of information by an employee or applicant
which the employee reasonably believes evidences: (1) a violation of law, rule or regulation; (2)
gross mismanagement; (3) a gross waste of funds; (4) an abuse of authority; or (5) a substantial
and specific danger to public health or safety, if such disclosure is not specifically prohibited by
law, or specifically required by Executive Order to be kept secret.

In order for OSC to establish a violation of 5 U.S.C. § 2302(b)(8), we must be able to
show: (1) you made a “protected disclosure” of information, (2) a personnel action was taken,
not taken, or threatened, (3) the official who took, failed to take, or threatened the personnel
action knew about your “protected disclosure,” and (4) the official took, failed to take, or
threatened the personnel action because of your “protected disclosure.”

Section 2302(b)(9) prohibits an official with personnel action authority from taking,
failing to take, or threatening to take or fail to take a personnel action because an employee
engaged in a protected activity, such as....(3) cooperating with or disclosing information to the
Inspector General or the Special Counsel in accordance with applicable law.
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U.S. Office of Special Counsel
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The elements of proof necessary to establish a section 2302(b}(9) violation are: (1) an
employee or applicant for employment participated in the protected activity defined in 5 U.S.C.
§ 2302(b)(9); (2) the agency officials exercising personnel action authority had knowledge of the
employee’s or applicant’s participation in the protected activity; and (3) participation in the
protected activity was a significant factor in the personnel action or threat of a personnel action.

As stated above, both statutes require a retaliatory personnel action. In your complaint,
you state that you were denied sick leave and placed on AWOL (absent without leave) status,
You also claim that your supervisor threatened you with removal if you did not attend a
mandated doctor’s examination. The merit of each personnel action will be discussed separately.

You first allege that the agency placed you on AWOL in retaliation for making protected
disclosures. Although placement on AWOL is a personnel action identified at 5 U.S.C.
§ 2302(a)(2)(A), we are unable to further investigate this allegation of reprisal. As documented
in your file, you were issued a letter on March 7, 2005, stating that you were approved for only
40 hours of sick leave. The letter also noted that without proper medical documentation, you
would be carried AWOL starting March 6, 2005. However, you received a letter on March 11,
2005 stating that you had provided proper medical documentation before the March 7 letter
could be rescinded and that your request for sick leave had, in fact, been approved. As the
agency corrected itself and did not place you on AWOL status, we are left with no way to
provide you relief for this alleged personnel action. Accordingly, because this allegation has no
corrective action, we are closing our inquiry into these possible section 2302(b)(8) and (b)(9)
violations.

Furthermore, you state that you have been threatened with removal in retaliation for
whistleblowing and for engaging in protected behavior. Specifically, you claim that in a letter
issued March 11, 2005, you were instructed that if you failed to report for a medical examination
on the date and time scheduled, you may be subjected to discipline up to removal.  First, the
personnel action for which you specify has no corrective action. As they have not issued you
any disciplinary action or a proposed suspension, we have no relief for which to offer you.
Second, we are unable to find a casual connection between this apparent threat of a personnel
action and your protected disclosures and/or protected activity. It is common practice to subject
certain federal employees to medical exams if the position has medical standards. Consequently,
without some indication that you were issued a personnel action in retaliation for your protected
disclosures and protected activity, we are unable to take further action into these allegations of
section 2302 (b)(8) and (b)(9) violations.

As previously stated, we have made a preliminary determination to close our inquiry into
your complaint. You have, however, an opportunity to submit comments concerning our
determination. Your response must be in writing and should address the reasons we cited in
reaching our preliminary determination to close your complaint. You have sixteen days from
the date of this letter to submit your written response. If we do not receive any written
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comments by the end of the sixteen-day period, we anticipate closing the file. We will then send
you a letter terminating the investigation and advising you of any additional rights you may have.

Sincerely, /\ |
L /
\])‘\l\//llria Garabis \ \ ’

Attorney
Complaints Examining Unit
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March 11, 2005 0SC File No: yMIA~ O~ (22 ¢

MEMORANDUM FOR Melissa Ehlinger, care of Catherine McMullen
Complaints Examining Unit
U.S. Office of Special Counsel
1730 M Street N.W., Suite 218
Washington D.C. 20036-4530S

SUBJECT: Request for a Stay
Dear Ms. Catherine McMullen

I filed reprisal personnel action electronically on March 11,
2005, which Matthew Glover, Attorney assisted with my processing
of this personnel action. I have not been provided a OSC File
Number yet. On the form there was not an area to request for a
stay through MSPB. I am formally requesting that the Office of
Special Counsel request for a stay on my behalf, currently the
Agency put me of AWOL status for no apparent reason. I was never
called by my supervisor to request an updated medical report,
before I received a certified letter in the mail telling me that
my sick-leave and annual-leave had been denied and that I have
been placed on AWOL status as of March 6, 2005. My Doctor had
already completed an eight point letter at the agencies request
and informed them that I would be off work for 3-6 months or
longer. My supervisor over the last three month accepted my
medical slips extending my time off from work without an updated
medical report. I believe this directly related to the MSPB
complaint, EEQO complaint, and the disclosure with the Office of
Special Counsel.

If there are any questions, please do not hesitate to let know.

Sincerely,

E“ubt ﬂ,>i7£251];§(
Leroy% Smith Jr.

Home Phone: (208) 358-6582
Cell Phone: (209} 617-1319



66

Government Accountability Project
National Office
1612 K Street, N.W. « Suite 1100

Washington, D.C. 20006
(202)408-0034 o Fax; (202)408-9855
Email: info@whistleblower.org « Website: www.whistleblower.org

March 29, 2006

The Honorable Daniel Akaka, Chair

Subcommittee on Oversight of Government Management, the Federal
Workforce, and the District of Columbia

605 Hart Senate Office Building

Washington, D.C. 20510

Dear Senators Akaka:

Thank you for inviting written testimony from the Government Accountability
Project (GAP) on the Office of Special Counsel’s (OSC) and Special Counsel Scott
Bloch’s performance since the subcommittee’s May 2005 hearings. GAP is a non-profit,
non-partisan public interest organization whose mission is to support whistleblowers,
those employees who exercise free speech rights to challenge abuses of power hat betray
the public trust. We have led the outside campaigns for passage of the Whistleblower
Protection Act of 1989 and subsequent amendments. Oversight of the Office of Special
Counsel has been a cornerstone of our mission to whistleblowers, because that agency’s
track record has determined the need for stronger due process channels to enforce free
speech rights. Unfortunately, since your last hearing the Office has not honored Mr.
Bloch’s commitments for better service to the merit system. In fact, although his term is
two thirds complete, the OSC’s performance has steadily deteriorated since 2005. This
belies his prior testimony holding former Special Counsel Elaine Kaplan responsible for
his failure to accomplish anything significant during his first 18 months, beyond forcing
out the career staff who had been most effective helping whistleblowers prior to his
arrival.

Regardless of responsibility, however, the bottom line has remained constant.

Before Mr. Bloch’s arrival, whistleblower support organizations regularly viewed the
OSC as the first choice to help retaliation victims. While no panacea, OSC staff could be

counted on to - 1) make an honest effort reviewing employees’ evidence and discussing
it with them, 2) conduct intensive, no stones unturned investigations, 3) pressure steadily
and aggressively for informal corrective action throughout the investigation to make a
difference without litigation, 4) sustain the civil service’s most effective Alternative
Dispute Resolution mediation program, and 5) when dissatisfied, appeal directly to
Special Counsel Kaplan or Deputy Special Counsel and informal Ombudsman Tim
Hannapel, both of whom were accessible and available when needed. This was an
organization that made a difference. None of those premises are true anymore. This is
not an editorial comment, but simply the facts of life. Currently, whistleblower support

groups regularly advise reprisal victims to steer clear of the Special Counsel, unless
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unavoidable to preserve their rights. For all but a token few, at best the Office of Special
Counsel is a waste of time, energy and money. Reprisal victims’ decisions to avoid the
agency altogether may explain in part Mr. Bloch’s lament at the hearing last week that he
does not have the results to illustrate his boasts of better service, because the quality of
cases is not as good as it used to be.

This testimony will concentrate on two areas where GAP has developed in-depth
knowledge of OSC operations: 1) the Customer Service Unit created by Mr. Bloch to
implement his 2005 commitments, and 2) the Disclosure Unit for whistleblowers to
challenge fraud, waste and abuse.

THE CUSTOMER SERVICE UNIT

This February GAP agreed to represent Ms. Natresha Dawson, who from June 2005 unti]
October 2006 was one of two paralegals originally hired to staff the CSU, and is now a
whistleblower about the grossest mismanagement possible of that office. She also attests
to an intensifying pattern of retaliation and racism within the OSC. Her stated duties
were to receive initial calls and work with intakes to understand their cases, review
associated documents and prepare introductory analyses of whether and how the OSC
could be of assistance. Her last day of active service was March 28, 2006, after which she
had to take medical leave on doctor’s orders due to migraine headaches and emergency
room treatments for stress due to harassment. To her knowledge, at least through last
October, there has not been a CSU, as her only partner already had left the unit and had
not been replaced. Although all leave had been documented and approved, the Special
Counsel fired her for being Absent Without Leave (AWOL).

Ms. Dawson accepted the initial Customer Service Unit job offer for two reasons:
1) She had reached a career ceiling as a GS-9 Legal Secretary for the Chief
Administrative Law Judges at the U.S. Department of Agriculture, and the OSC offered
her a GS 9-11 Paralegal Specialist position. 2) It was an opportunity to make a difference
helping to enforce employee rights. During the course of her employment, Ms. Dawson
spoke with hundreds of employees seeking help against prohibited personnel practices or
attempting to blow the whistle.

Based on her experience at the CSU, Ms. Dawson drew two conclusions. 1) As an
overwhelming rule the QSC did not respect or help victims of illegal retaliation. She
knew of no one who contacted the CSU and received assistance. Eventually she stopped
making any statements offering hope to those who sought help from the Special Counsel,
because she believed it would be dishonest. 2) In terms of its own personnel practices, the

OSC was the lowest common denominator in the Executive in terms of respect for and
compliance with the merit system.

Prior to working for the OSC, Ms. Dawson had a spotless record during 17 years
of federal service. For example, she had just received an Outstanding rating in her mid
term review from USDA’s Chief Administrative Law Judge. She had never asserted legal
rights against an employer. Based on less than a year of active service working under
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Special Counsel Bloch, she filed three EEO complaints, two Whistleblower Protection
Act claims, an Office of Workman’s Compensation claim, and a Federal Tort Claims Act
lawsuit. Currently she is appealing her dismissal in a mixed WPA-EEO proceeding.

Ms. Dawson’s allegations are summarized below.

I. CSU performance

* Initially Ms. Dawson and the other new CSU staffer worked with the
Complaints Examining Unit (CEU). Although other staffers helped her on evaluating
intakes and filling out CEU disposition forms, there was no formal training beyond
general reading material.

* In September the CSU inexplicably was moved to become part of the Human
Resources branch run by Mr. Robert Wise. He instructed Ms. Dawson to limit herself to
receiving phone calls and summarizing what was on the OSC website.

* OSC personnel never questioned or discussed with her any specific calls from
alleged reprisal victims seeking assistance. Their calls were nothing more than an
opportunity to make noise. There was a 100 percent disconnect with the rest of the
agency, and she could not point to any indications that her discussions with those referred
to the CSU had any relevance for handling of their cases, other than that other OSC staff
would not have to talk with them when they first contacted the Office.

* Intakes were dismissed arbitrarily, even if their alleged facts appeared to
correspond directly to the elements of prohibited personnel practices summarized on the
OSC website. OSC supervisors and other staff regularly referred to whistleblowers as
“crazy.” Ms. Dawson empathized deeply with many of the callers and wanted to help
change that attitude. She protested that intakes seemed that way because they were under
attack, bewildered and in danger of losing their professional lives. There was no empathy
or commitment to help, as evidenced by a CEU Team Leader throwing an emergency
stay request on a stack of other papers and refusing to discuss it with her. She felt like she
was talking to walls. Other than CEU chief Audrey Williams, no OSC manager ever
discussed with her the agency’s mission to help whistleblowers.

* By February 2006 the other CSU Paralegal had left the unit, taking a lateral

reassignment. After Ms. Dawson’s last day of active duty on March 28, there was no
CSU at least through October 13, 2006 when she was terminated.

II. Whistleblowing disclosures and response.

* Ms. Dawson was not passive about the disillusioning practices she observed.
She made both verbal and written internal whistleblowing disclosures ranging from
supervisors to Mr. Bloch on the following issues:
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e Structurally and functionally isolating CSU staff from the Complaints
Examining Unit when they should have been working in partnership to assess
whether and how the Special Counsel most effectively could help prohibited
personnel practice victims.

e Refusing to permit call intake sheets, so that Mr. Wise would know what
issues the complainants had raised, and assess whether and how the OSC
could help.

¢ Failing to make an honest effort to respect or help whistleblowers and other
reprisal victims who sought relief.

e Hiring three CEU staffers without vacancy announcements.

e Hiring a Freedom of Information Act (FOIA) specialist who had no prior
expertise of federal experience, and without a vacancy announcement despite
Ms. Dawson’s request to be kept informed because she wanted the job and
had FOIA training.

e Monopolizing agency power at the top, illustrated by the practice of
supervisors so disenfranchised that they did not meet their newly-hired staff
until after hiring decisions in which they played no role.

» Reducing efficiency and exacerbating backlogs, due to Mr. Wise’s orders that
he would have to be the intermediary for all communications with other OSC
staff, supervisors and employees assigning work.

* Absence of performance standards for her position.

* Ms. Dawson did not have any employment history of being a critic, and did not
initially raise her concerns in that context. She was responding to Mr. Wise’s request at
the introductory meeting that he wanted the new CSU staff’s help to get the unit off the
ground. In her conversations she persisted in presenting her concemns as constructive
suggestions to solve problems. But Mr. Wise appeared threatened, refused to discuss her
ideas and summarily rejected them.

* In September 2005 Ms. Dawson made her first appeal to Mr. Bloch to provide
leadership against threats to the merit system from within the OSC. It was in an email
also copied to Deputy Special Counsel McVay. Mr. Bloch never responded, but a few
days later Mr. McVay told her, “We’re sticking with management.” Other employees
described that phrase as a mantra at the agency. The day after Mr. McVay’s response,
Mr. Wise told her that she had placed him and his supervisor in a bad light by going to
the Special Counsel, so he was going to give her a letter of counseling. It ended with a
threat of termination if she kept communicating with Mr. Bloch. Mr. Wise said that Mr.
Bloch personally directed that she stop communicating with him, and that it was his
decision to issue the letter of counseling. The action and threat directly contradicted the
Special Counsel’s anti-harassment policy.

* On July 22, 2006 Ms. Dawson alerted Mr. Anderson that she intended to
disclose the CSU breakdown to Congress, as well as the atmosphere of internal
repression. The next month he proposed her termination.
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1I1. Racism.

* There was a system of de facto segregation in office placement for OSC staff.
Seasoned employees referred from one side of Mr. Bloch’s office to the end as
“Mahogany Row,” because no black staff could occupy an office and work there. When
Ms. Dawson asked why she or other minority employees couldn’t be located in vacant
offices on the other side, she was told that they were reserved for storage of old
furnishings and files and potential new hires. Later she was told the rooms were reserved
for future SES hires who did not arrive before her departure.

* Initially Ms. Dawson had been assigned to another office on Mahogany Row,
but Mr. Wise removed her with the explanation that “Associate Special Counsel Lenny
Dribinsky complained that he couldn’t walk by her door without his stomach turning.”
Mr. Wise confirmed that there was nothing else which could have caused Mr.
Dribinsky’s distress besides Ms. Dawson, the only employee in the office. He also said it
was reserved for SES employees, but ultimately it was used by white interns, contractors,
and for office files.

TV. Hostility to the merit system.

* The OSC leadership was rigidly intolerant of agency employees asserting their
rights, which created an atmosphere of fear. Numerous employees wamned her that
anyone who filed a complaint about working conditions would be ruined and go down.
One veteran employee was so upset about internal harassment that s/he cried in telling
Ms. Dawson about it, but the employee was afraid to file a legal challenge due to
certainty that it would lead to termination.

* The reaction to correcting an administrative mistake illustrates the hostility to
employees asserting themselves. Shortly after being hired, Ms. Dawson learned that due
to an error she would not receive a paycheck for her first pay period. When she could not
obtain cooperation within OSC, she directly contacted the National Finance Center and
easily straightened the matter out. She notified Mr. Wise. To her surprise, he and his
Assistant Human Resource Specialist angrily accused her of a “security breach.” A few
days later Mr. Wise passed along the comment to Ms. Dawson that the sight of her made
Mr. Dribinsky sick. A few weeks later he moved her workstation next to the men’s room,
where she was distracted by regular flushing and felt sick from the smell of disinfectant-
masked urine.

* On August 8, 2005 Ms. Dawson complained to her second line supervisor about
the seating arrangement. Mr. Wise then moved her to new locations five times over the
next two months. The last was a storage room with excess furniture unstably stacked six
feet high. In late August she decided to complain again about her safety, when a chair fell
and came close to striking her head. Mr. Wise responded by canceling her flexible
schedule. Mr. Anderson smiled while telling her that if he had complained about his
seating arrangement he would have been fired.
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* Ms. Dawson returned to work from sick leave the day after the Office of
Personnel Management (OPM) Office of Inspector General (OIG) opened an
investigation of Mr. Bloch. Without warning on her second day back, Federal Protective
Service officers and an OSC security guard escorted her from her desk to the library,
where they questioned her. This all took place in front of other employees, and appeared
to be intended to make an example of her. The FPS staff explained the OSC had called
them in, because she was dangerous and had been threatening to bring a machine gun in
to work and shoot the place up. The FPS dropped the charges, because there was no prior
contemporaneous record of the threat and the employee who supposedly had heard the
threat refused to testify. After being released, she called Mr. Bloch’s name and attempted
to get his attention and find out what had happened, since he was observing by an
elevator. But he quickly turned away. The FPS agreed with Ms. Dawson’s request to
investigate the basis, but the OSC then refused to cooperate — dismissing the incident as
an EEQ personnel matter. However, the OSC is still repeating the allegation about Ms.
Dawson in litigation testimony answering her harassment charges.

* On October 2, 2005 Ms. Dawson filed an EEO complaint challenging hostile
working conditions, and her threatened termination for communicating with Mr. Bloch.
A little less than three weeks later, he downgraded her from a GS-9/11 to a GS-9 with no
possibility for future advancement to GS-11.

* On October 10, 2006 Ms. Dawson communicated to Mr. Bloch a protest that the
OSC was violating an EEO judge’s settlement order. On October 13 he finalized her
termination.

* The physical effects of the harassment were severe. Although she did not have a
history of medical problems, Ms. Dawson developed insomnia and migraine headaches,
to the point where on one occasion she had to be taken to the emergency room. Her
doctor ordered her not to work, she submitted all required medical documentation, and
sick leave was approved. While out, however, it was arbitrarily removed without
notifying her. The OSC changed her status to AWOL, and then terminated her for the
“offense” she did not know she was committing.

We believe a GAO review of the CSU’s record is appropriate for two reasons:
First, its brief life is a microcosm of the alleged mismanagement and retaliation at the
agency whose mission is to police the rest of the federal government on both issues.
Second, it is an ideal weathervane to assess Mr. Bloch’s credibility for the rest of his
assertions to Congress.

DISCLOSURE UNIT

Surveys of federal employees repeatedly have confirmed that the primary reason
would-be whistleblowers remain silent when they witness misconduct is not fear of
retaliation. It is that they will not be able to make a difference in correcting the problems
they identify. If functioning as Congress intended, the OSC Disclosure Unit should give
whistleblowers an opportunity to address, seek and obtain meaningful corrective action
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for the problems they witness in the workplace. Despite the best efforts of the unit’s
dedicated career staff, by most accounts the DU under Mr. Bloch’s tenure as Special
Counsel has steadily sharply disintegrated, retreating from this vital good government
function.

Statistics suggest that Mr. Bloch’s decision to prioritize “efficiency” resulted in a
sacrifice in the quality of its DU intake process. In FY2004, the percentage of
whistleblower disclosures referred to agencies for investigations plummeted to 1.56% of
1154 processed. That percentage had been four times higher only two years before, even
as the agency dealt with a significant increase in the number of post-9/11 whistleblowing
disclosures.

At your last hearing, Mr. Bloch explained that the number had fallen as a result of
OSC’s efforts to reduce the Disclosure Unit’s backlog. Yet, the Special Counsel does not
appear to have used the resources allocated to him to help reduce the backlog through
means other than mass closure of potentially valid cases. The President’s budget for
FY2004 requested that five additional positions be provided to OSC’s Disclosure Unit to
work on backlog reduction. This would have doubled the size of the Disclosure Unit’s
staff from 5 to 10, and would have allowed the unit to address the backlog without
sacrificing the quality of its intake reviews and potential referrals. Although Congress
granted the President’s request for these additional positions, Mr. Bloch did not use them.
Instead, during Mr. Bloch’s first year he doubled the number of schedule C political
appointments at OSC from 4 to 8. This is inexcusable, both as mismanagement, abuse of
authority and illegal spending. A recent Democracy Corps poll found that likely voters’
top priority for Congress was to stop illegal federal spending, in which bureaucrats spend
money on what they want instead of its lawfully-approved purpose. Mr. Bloch’s
diversion of funds may be a microcosm of this concern. GAQO should be assigned to
investigate whether he diverted funds to political cronies, instead of spending it as
Congress had approved for the unit that most directly challenges fraud, waste and abuse. .

Despite statistical evidence of the unit’s decline, a number of important
disclosures have been referred to agencies for investigation. However, even in these
cases, Mr. Bloch consistently has refused to make the politically challenging and
necessary decisions to refuse to accept agency reports that do not adequately resolve the
whistleblower’s complaint.

Consider the case of FAA manager Gabe Bruno, one of the “success” stories cited
by Special Counsel Scott Bloch following the last hearing. In a June 14, 2005, OSC press
release claiming victory on Mr. Bruno’s disclosure of air safety threats, Mr. Bloch stated,
“Nothing could be more central to the nation’s overall security and the well-being of our
citizenry than aviation safety...Thanks to the efforts of the whistleblowers, a problem was
identified and is being corrected.” However, a reality-based examination of Mr. Bruno’s
experience with OSC reveals Mr. Bloch’s decreed a “good-government™ stamp of
approval on the fourth successive FAA whitewash of serious air safety concerns. The
bureaucracy just waited until a leader would rubber stamp the same bad faith approach
that had been flunked twice previously.
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Mr. Bruno blew the whistle after FAA Southern Region managers abruptly
canceled a mechanic reexamination program he had designed and implemented to assure
that properly qualified mechanics were working on commercial and cargo aircraft. The
reexamination program was necessary because of the activity of Anthony St. George, an
FAA-contracted “Designated Mechanic Examiner,” who was convicted on federal
criminal charges and sent to prison for fraudulently certifying over 2,000 airline
mechanics. Individuals from around the country -- and the world -- sought out St. George
to pay a negotiated rate and receive an Airframe and Power plant Certificate without
proper testing. After the conviction, Mr. Bruno’s follow-up re-exam program, which
required a hands-on demonstration of competence, resulted in 75% of St. George-
certified mechanics failing when subjected to honest tests. The FAA then arbitrarily
cancelled the program in the middle, leaving over 1,000 mechanics with fraudulently
obtained credentials throughout the aviation system, including at major commercial
airlines.

In June 2002, Mr. Bruno filed a whistleblower disclosure with OSC. Special
Counsel Elaine Kaplan backed Mr. Bruno’s disclosures in May 2003, finding a
“substantial likelihood” that the disclosure constituted a danger to public safety.

OSC’s “substantial likelihood” finding resulted in a Department of Transportation
(DOT) Office of Inspector General (OIG) investigation of Mr. Bruno’s disclosures. At
first, there was reason for faith in the system. The DOT OIG submitted three reports that
were not good faith resolutions. OSC flunked each report after receiving Mr. Bruno’s
rebuttal comments and ordered DOT back to the drawing board. Throughout this initial
process, Mr. Bruno worked closely with an OSC attorney who monitored the
investigation and reports closely.

However, in June 2005, OSC accepted a fourth DOT OIG report that confirmed
mistakes had been made, but absolved the FAA of any intentional wrongdoing and did
not require the agency to change its practices. In “correcting” the whistleblower’s
complaint, Special Counsel Bloch endorsed a disingenuous re-testing program that skips
the hands-on, practical tests necessary to determine competence. The FAA’s nearly
completed reexamination program consists now of an oral and written test only. In effect,
this decriminalizes the same scenario — incomplete testing — that previously had led to
prison time for Anthony St. George. The bottom line is that the Special Counsel endorsed
the status quo — the same system that had proven itself vulnerable to criminal fraud that
endangers the flying public.

In his transmittal letter to the President after accepting the fourth DOT report, Mr.
Bloch provided rhetorical understanding of the safety issues disclosed by Mr, Bruno. He
stated, “It is crucial to the safety of the flying public that A&P mechanics receive proper
training and master the skills necessary to perform their jobs, as evidenced by their ability
to pass certification exams.” Yet, Mr. Bloch refused to meet personally with Mr. Bruno
to gain a better understanding of the inadequacies in the FAA’s resolution. Also, despite
acknowledging “concern” that the retesting program had again been halted due to a court
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injunction, Special Counsel Bloch has done nothing to follow-up on his recommendation
to immediately restart the retesting program, or to monitor the program’s progress or
results.

In 2002, Department of Energy Security Specialist Richard Levernier blew the
whistle on the Department’s systemic failure to adequately protect the nuclear weapons
facilities under its control. Special Counsel Kaplan found a “substantial likelihood” that
the allegations constituted a substantial and specific threat to public safety and ordered
DOE to investigate. In 2003, DOE issued a report denying all of Mr. Levernier’s
allegations, Mr. Levernier submitted numerous, detailed comments, including
authoritative internal studies confirming his concerns of ongoing terrorist vulnerability at
nuclear weapons facilities, and flatly contradicting the official public resolution.

Nevertheless, after two years of delays, with no additional information requested
from OSC, Special Counsel Bloch closed out the case and forwarded the Department of
Energy’s report to the President and Congress with the following explanation: “I have
concluded that I am unable to determine whether or not the agency report contains all the
information required by statute or whether its findings appear to be reasonable.” This
defied the Special Counsel’s clear, statutory duty to make findings whether the report
satisfies the minimum legal requirements of the Whistleblower Protection Act.'

In addition, for over 25 years, GAP’s experience with the OSC has been that the
Special Counsel sends reports back and tells agencies to keep working on them until they
either pass statutory muster, or it is clear that the agency is refusing to comply with
section 1213’s requirements for responsible resolution of whistleblower charges. In that
case, the Special Counsel flunks the agency’s resolution as failing to meet legal
standards. There does not seem to have been any public policy basis for abandoning that
longstanding practice in this particular case. The stakes are unusually high, because Mr.
Levernier was the Department of Energy’s (DOE) top expert on quality assurance for
safeguards and security. He documented numerous vulnerabilities to terrorism
throughout the U.S. nuclear weapons complex. Yet, the Special Counsel let DOE off the
hook without securing commitments from the agency to adopt corrective measures after
he openly doubted conclusions in the agency report about “its ability to protect the
nuclear assets entrusted to its care.”

In a January 18, 2006 letter to Mr. Levernier, Mr. Bloch noted, “[T]here is much
more work to be done to safeguard the nuclear facilities of this great country. Your
tireless efforts to this end have been laudatory.” Yet, he refused to meet personally with
Mr. Levernier to gain a better understanding of the issues, and then passed the buck on
holding DOE accountable.

! As provided by 5§ USC 1213(e)(2) -- (2) Upon receipt of any report of the head of an agency required
under subsection (c) of this section, the Special Counsel shall review the report and determine whether—
(A) the findings of the head of the agency appear reasonable; and (B) the report of the agency under
subsection (c)(1) of this section contains the information required under subsection (d) of this section.
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RECOMMENDATIONS

The overwhelming consensus among whistleblowers, with a few vocal
exceptions, is that this agency should be abolished. Through example and record it has
weakened the merit system under Mr. Bloch. Indeed, Ms. Kaplan’s administration is the
only time since 1980 that conclusion has not reflected reality. If Congress is determined
to give the Office still another chance, certain basic reforms are necessary:

I Service to retaliation victims.

1. The OSC’s mandatory duty to investigate in 5 USC § 1212 should be defined
by statute, to include mandatory communications asking and answering questions about
the initial submission, and providing guidance about any additional evidence or support
needed to justify an OSC field investigation. Whether or not a field investigation is
opened, the duty to investigate should not be complete unless and until an attorney has
reviewed any preliminary disposition; prepared a menu of alternative sources for relief if
there is no prohibited personnel practice jurisdiction; and concluded with a second call to
explain any decision to close the case as well as the other available options, and to
answer questions.

2. Provide complainants with copies of their case files, as are available from the
EEOC on discrimination cases. In 1994 Congress accepted an OSC suggestion that this
step would be unnecessary, if the OSC were required by statute to include an informal
Findings of Fact and Conclusions of Law section in its closeout letters. Those summatries,
however, have been virtually useless as explanatory devices or substitutes for direct
human communication, and have served to mask the routine lack of effort by the Special
Counsel to consider evidence submitted by reprisal victims.

3. Restore an Alternative Dispute Resolution unit to the Washington, D.C.
headquarters, where most of the cases occur.

4. Provide independent, external mutual strike consensus selection, shared cost
arbitration for OSC staff who allege prohibited personnel practices. The history of a
currently-languishing, two year investigation into Mr. Bloch’s alleged Whistleblower
Protection Act violations against six staff members illustrates the structural vacuum for
accountability. The case could not be investigated by the OSC due to conflict of interest,
but a President’s Council on Integrity and Efficiency (PCIE) investigation conducted by
the Office of Personnel Management (OPM) Office of Inspector General (OIG) has been
stalled for two years due to lack of OSC cooperation. Since the OSC sets an example for
the rest of the merit system, retaliation disputes should be resolved without delay, and
without any credibility questions on accountability.

5. Specifically amend 5 USC § 1212 so that the Special Counsel shall be removed
if there is a pattern of prohibited personnel practices within the Office.

10
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1I. Whistleblowing disclosures

1. Provide that whistleblowers are entitled to see how the OSC frames issues in
their disclosures and consult with the Office, before any referrals under 5 USC § 1213.
Currently the OSC does not permit whistleblowers to know how their issues have been
framed for investigation. This has maximized mistakes such as investigations into
charges the employee did not make or, more frequently, avoiding the point of the
whistleblowing disclosure through strategic edits. At a minimum, the OSC should
demonstrate to the whistleblower that it understands the full scope of their allegations by
providing documentation that specifies which allegations have and have not been
referred. OSC should provide the language used in referring the allegation to the agency
for the whistleblower to review. OSC communications with the agency should be
available to the whistleblower for greater transparency and accountability during the
process.

2. As an alternative to agency investigations, permit the employee to elect
nonbinding, mutual strike consensus selection, shared cost arbitration for fact-finding and
recommendations on disclosures referred under 5 USC 1213(c). All too often, the
inherent conflict of interest in agency self-investigations has meant that OSC backing
under this section facilitates institutional cover-ups.

3. After making a “substantial likelihood” finding under section 1213, OSC
should provide the whistleblower with bimonthly status updates after, as is most often the
case, the agency fails to meet the 60-day deadline for submitting the report of
investigation to the Special Counsel. Likewise, after the agency submits its report and
the whistleblower offer’s comments, OSC should provide the whistleblower with
bimonthly status reports as the OSC reviews the information.

4. Guarantee the whistleblower’s right to have all comments included in the final
report for the public record under section 1213, as well as in all associated
communications to the President or Congress.

5. Enhance transparency by requiring the Special Counsel in its public records
and annual reports to break down which disclosures are referred to agencies under 5 USC
1213(c) for full investigations, and which under section 1213(g) for limited review.
Similarly, require the OSC to include the Disclosure Unit’s work in its Customer
Satisfaction Surveys.’

6. Explicitly eliminate the Special Counsel’s discretion to close out a
whistleblowing case under section 1213 without first taking a stand whether the agency’s
proposed resolution meets statutory requirements for completeness and reasonableness.

2 At the recent oversight hearing, Mr. Bloch’s only excuse for avoiding this feedback was that one of his
lawyers told him he didn’t have to.

11
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Respectfully submitted,

Tom Devine
Legal Director

Adam Miles
Legislative Director
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Statement of Colleen M. Kelley
National President
National Treasury Employees Union

to the

Committee on Homeland Security and Governmental Affairs
Subcommittee on Oversight of Government Management and
the Federal Workforce
United States Senate

March 22, 2007

Chairman Akaka, Ranking Member Voinovich and Members of the
Subcommittee, | appreciate this opportunity to present the views of the National
Treasury Employees Union (NTEU) on the important matter of safeguarding merit
system principles in the civil service. NTEU represents over 150,000 federal employees
who work hard serving our nation. In return for their service, they expect and deserve
fair treatment. The Office of the Special Counsel (OSC) and the Merit Systems
Protection Board (MSPB) both play key roles in maintaining merit system principles. |
commend this committee for performing the proper and needed oversight to make sure
both of these agencies are fulfilling their important duties. Authorization for the MSBP
and the OSC expires this year and the Senate needs to make a through review of the
ability of these bodies to serve their public mission. To help the committee in its work, |

would like to raise several matters of concern.

MSPB and the new DHS Personnel System

The Department of Homeland Security (DHS) recently announced its intention to
go forward with regulations implementing a new employee appeals process. In April of
2005, MSPB Chairman McPhie testified before the House Committee on Government
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Reform, Subcommittee on the Federal Workforce and Agency Operations, raising

concerns about the impact these regulations would have on the Board's operations.

NTEU strong agrees with Chairman McPhie on the matter of allowing mitigation
of penalties by MSBP. The Chairman testified that he believes that limiting the Board'’s
ability to mitigate penalties “is based on a perception that the Board's practice is to
second guess the reasonableness of an agency’s penaity decision without giving
deference to the agency’s mission or the manager’s discretion. “ But “in fact, the Board
considers a number of relevant factors in determining whether a penalty should be
sustained, including whether it is in the range of penaities allowed for the offense in the
agency's table of penalties.” As the Chairman has also stated, MSPB only mitigates a

penalty if it finds that the penalty clearly exceeded the maximum reasonable penalty.

NTEU opposes any such limitation and believes that when MSBP uses this
authority it has done so in a proper way and gives due regard to the agency’s mission

and managerial discretion,

MSPB Reauthorization

As for the proposed reauthorization legisiation, NTEU finds much of it non-
controversial. However, | do have a few reservations. The bill proposes to amend 5
USC 1204(b)(3) to permit any member of the Board, any administrative law judge
appointed by the Board under section 3105, and any employee of the Board designated
by the Board, to grant a motion for summary judgment. | am concerned as to extending
this to employees of the Board. it is unusual for employees to be given this authority.
The committee needs to look closely at what expertise the employees have and how the
Board justifies the delegation of this decision-making authority to subordinate

employees before it approves this aspect.
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The bill also proposes to permit the granting of motions for summary judgment
when it has been determined that there is no genuine issue of material fact and that the
moving party is entitied to judgment as a matter of law. NTEU is concerned with this
rush to judgment, especially in the case of pro se parties who may not be able to clearly
state the facts or identify genuine issues of material fact in advance of a hearing. Pro
se parties are also ili-equipped to explain, at a preliminary stage and on the pleadings
only, why the moving party is not entitied to judgment as a matter of law.

Office of the Special Counsel

NTEU has many concerns as to the way the Office of the Special Counsel has
functioned under it current leadership. We believe on many fronts the agency has not
only failed in its mission but that its actions have led many federal workers to lose
confidence in it. | will raise one matter that | hope this committee will take quick action
to correct. The current head of the OSC has reversed the position OSC has taken in
the past and that other federal agencies such as OPM continue to hold concerning
discriminaﬁon in federal hiring based on sexual orientation. Mr. Bloch’s claims is that
2302(b)(10} does not make it illegal for the federal government to deny an applicant a
job solely on the basis of his sexual orientation, but only homosexual conduct. We find
this distinction not only without merit but rather silly. Unfortunately, it has sent signals,
indented or not, to the federal workforce that employees can not have confidence that
the federal workplace is free of discrimination based on sexual orientation. While NTEU
disagrees with Mr. Bloch’s legal analysis, we believe it would be best for Congress to
quickly clarify by legislation that such discrimination has no place in the federal
workforce so that the unease among employees can be corrected without any delay.

| thank you, Chairman Akaka, for this opportunity to present NTEU views. NTEU
remains ready to work with you and the committee to do all we can to promote and

defend merit system principles.
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Abolish the U.S. Office of Special Counsel
Testimony Submitted to
U.S. Senate Committee on Homeland Security and Governmental Affairs
Subcommittee on Oversight of Government Management, the Federal Workforce,
and the District of Columbia
Hearing on Safeguarding the Merit System Principles:
A Review of the Merit Systems Protection Board and the Office of Special Counsel
Jeff Ruch, Executive Director, PEER
March 22, 2007

Public Employees for Environmental Responsibility (PEER) urges the Committee on Homeland Security
and Governmental Affairs to refrain from recommending the re-authorization of the U.S. Office of
Special Counsel (OSC). Our argument is rooted in the fact that OSC helps extremely few whistleblowers,
harms the causes of hundreds more whistleblowers than it helps and acts as a beacon of false hope for
thousands more unsuspecting civil servants.

In short, the $15.3 million annual budget for OSC is very possibly the least cost-effective expenditure of
federal resources made in the name of assisting whistleblowers.

PEER is a service organization for public employees working on environmental issues. PEER provides
legal assistance and guidance to hundreds of public servants each year. Much of our work is with federal
employees, ranging from the Chief of the U.S. Park Police to chemical weapons inspectors. As such,
PEER often has direct dealings with OSC on behalf of our clients. Moreover, we also work directly with
the whistieblower programs administered by the U.S. Department of Labor, various federal offices of
inspector generals as well as whistleblower protection programs in more than 20 states.

Our experience leads to one incontrovertible conclusion: OSC has become nothing short of a disaster area
for whistleblowers. In recent years, OSC has become so profoundly dysfunctional and defensive that
PEER concludes the agency is beyond rehabilitation. Instead, Congress should use this opportunity to
abolish OSC and distribute its functions among other agencies.

In this testimony, PEER provides 1) an overview of the paltry results now produced by OSC; 2) an
examination of some of the very few “success” stories to which OSC can point; and 3) suggestions for
transferring OSC’s functions and for re-constituting the Merit Systems Protection Board (MSPB) in the
context of reforms of the Whistleblower Protection Act (WPA) that are now being considered in both
houses of Congress.
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L OSC’s Dismal Track Record
A, Whistleblower Retaliation

A principal function of OSC is to protect federal employees from retaliation for reporting
waste, fraud and abuse. It appears, however, that OSC protection of employee
whistleblowers has become far more the exception than the rule.

This past November, OSC finally released its long-overdue FY 2005 annual report to
Congress. (Although the 2007 Fiscal Year is nearly half over, OSC has yet to produce its
FY 2006 report.) The 2005 report, however, reflects an abysmal track record for
protecting federal servants from retaliation:

¢ Inno case did OSC seek relief for a whistleblower where the agency had not
already voluntarily agreed to the action.

» The only relief for employees comes throughout settlements, but fewer than
ever cases are settling. Settlements for whistleblowers claiming retaliation
declined 25% from the previous year and have declined by more than half
since the current Special Counsel took office three years ago; and

* Following the forced resignation of the head of its mediation unit, no OSC
cases were settled through alternative dispute resolution.

In other words, out of the hundreds of complaints of retaliation filed each year, only a
tiny handful come to any resolution (other than dismissal) under the aegis of the OSC.

Last fall through the Freedom of Information Act, PEER obtained the latest annual
survey conducted by OSC (under a statutory mandate) of whistleblowers and other
employees who filed retaliation complaints. Perhaps not surprisingly, the survey did not
reflect well upon OSC. Nearly 90% of federal employees who dealt with the OSC
registered dissatisfaction with the experience in the survey. Survey results included:

» OSC did not find for a single whistleblower. Of 118 whistleblowers who filed
complaints of retaliation only 4 obtained any relief, and then only because
“You or OSC settled the matter”;

¢ Nearly twice as many whistleblowers (7) obtained relief on their own after
OSC had dismissed their complaints as obtained relief while their complaints
were before OSC, with appeals still pending for another 14 employees; and

» Less than 6% of the respondents reported any degree of satisfaction with the
results obtained by OSC while 89% were dissatisfied.

it is hard to imagine how any business with such negative “customer satisfaction” ratings
could keep its doors open.
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This latest survey evidences a dramatic decline in both relief obtained for whistleblowers
and in their regard for OSC. For example, in the FY 1997 survey, ten times more
employees (45) obtained settlements while their complaints were before OSC than in FY
2005. More than a quarter of that survey’s respondents said they were satisfied with how
their cases were handled. Similarly, in the FY 2001 survey, 46 employees reported full or
partial resolution of their cases at OSC.

B. Whistleblower Disclosures

The OSC is also supposed to serve as a place where federal employees can report waste,
fraud, abuse or other wrongdoing and oversee investigation of those reports. These
employee whistleblower reports are called “disclosures.” The OSC is supposed to review
each such disclosure and make a determination within 15 days as to whether the
disclosure carries a substantial likelihood of validity. 1f so, OSC then orders the cabinet
agency from which the disclosure emanated to provide a response back to OSC within 60
days. Once the agency response has been submitted, OSC provides the whistleblower a
chance to respond.

After the whistleblower has responded to the agency review, the Special Counsel makes
an independent determination as to whether the agency response was reasonable in
addressing the problems raised by the whistleblower. If the Special Counsel finds the
agency response to be wanting, he or she can order the agency head to provide additional
information. Alternatively, the Special Counsel can find that the agency has not
addressed the problems raised by the employee whistleblower and make that finding
known to the president and the leadership of both houses of Congress.

While the OSC disclosure process has no teeth, in the sense that it cannot mandate that an
agency take any particular action, when it is conducted properly it is a powerful tool for
vindicating often embattled whistleblowers. Moreover, the OSC oversight of the agency
response provides a measure of transparency lacking in agency inspector general
investigations.

Unfortunately, this powerful tool for transparency is seldom used. In FY 2005, of the
nearly 500 disclosures by federal employees of wrongdoing in their agencies, OSC
deemed only 4% (19 cases) worthy of investigation. The rest of the whistleblower
disclosures were dismissed without any follow-up or further review.

This means that fewer than one in 20 federal employees who discloses violations of law,
threats to public safety or other misconduct to the OSC succeed in having the disclosure
examined in any meaningful fashion. It is almost as if the OSC disclosure function is
designed to stifle the disclosures rather than promote investigations.

C. The Best Measure

Finally, perhaps the most telling indication as to how OSC implements the WPA is the
experience of OSC’s own staff. On March 3, 2005, OSC staff members and a coalition
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of whistleblower protection and civil rights organizations (including PEER) filed a
complaint against Special Counsel Scott Bloch for violating the very laws he is supposed
to enforce. The complaint specified instances of illegal gag orders, cronyism, invidious
discrimination, and retaliation in forcing the resignations of one-fifth of OSC
headquarters’ legal and investigative staff.

The complaint was filed with the President’s Council on Integrity and Efficiency, an
umbreila group of inspector general and other government oversight agencies, that has
the power to review such complaints when referred by a member agency. The PCIE took
no action on the complaint for more than seven months, until October 2005 when the
chair of PCIE tasked the Office of Personnel Management Office of Inspector General
(OPM-IG) with conducting an investigation into the charges.

This investigation by OPM-IG is ongoing, more than 17 months later. One factor slowing
this probe was Special Counsel Bloch’s insistence that outside investigators make
appointments with OSC staff members through his office, rather than contacting them
directly to set up interviews. As late as January 30, 2007, Rebecca McGinley, one of
Bloch’s political deputies, sent an email to all OSC employees directing she be notified if
OPM-IG contacted any of them for an interview. She also asserted that OPM-IG must
conduct all interviews at OSC headquarters, unless the employee affirmatively declared
his or her discomfort with speaking to investigators at the worksite.

Ms. McGinley claimed that this is consistent with the procedure OSC itself follows when
conducting retaliation investigations. In fact, OSC does not follow such a policy. Its
website confirms that “OSC reserves the right to contact witnesses directly when
appropriate” rather than scheduling interviews through the agency which is the subject of
the investigation.

Not surprisingly, OSC staff members report that they are afraid to speak with OPM-IG
investigators for fear they will be reported back to Bloch.

Last month, in the face of a formal protest from the attorney for the current and former
OSC employees who filed the retaliation complaint and an impending Washington Post
story, Bloch’s office abruptly reversed course and withdrew the directives.

It is beyond ironic that the attorneys and investigators within OSC who are supposed to
be protecting others from retaliation are themselves facing the same issues. If the
Whistleblower Protection Act does not work for OSC’s own staff, why would we expect
it to work for anyone else?

IL. Three Cases in Profile
Statistics often do not communicate the frustration that public servants feel as they see

their careers imploding due to their pursuit of what they believed was the morally correct
course of action. These three recent cases from the PEER case files are especially
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illustrative because they all represent OSC “success” stories yet capture the Kafkaesque
experience of seeking help from OSC:

A. Dr. Adam Finkel (OSHA)

Dr. Adam Finkel was the Administrator for the six-state Rocky Mountain Region for the
U.S. Occupational Safety and Health Administration (OSHA). In 2002, he discovered an
agency database indicating that as many as 500 current and former compliance officers
had taken air samples containing the toxic meta} beryllium without wearing any personal
protective equipment, such as respirators. Rather than act on the findings, in 2003 OSHA
overrode the recommendations of its own medical and scientific staff and refused to
notify or order blood tests for hundreds of its active and retired inspectors who may have
been exposed to the beryllium.

Beryllium is an extremely toxic metal that carries a high risk of disease following even
very low exposure. Hundreds have already died of chronic beryllium disease (CBD); a
fast-progressing and potentially fatal lung disease, the only known cause of which is
exposure to beryllium. A blood test used by industry and the U.S. Department of Energy
can detect whether a person has been sensitized to beryllium, a necessary condition for
the onset of CBD. The test costs approximately $150 per application.

Dr. Finkel internally protested the action and also disclosed what had occurred to a
publication called Inside OSHA. Shortly after Inside OSHA published an article on the
topic, Dr. Finkel was abruptly involuntarily transferred from his position as Regional
Administrator and ordered to report to heretofore non-existent job with negligible duties
in Washington, D.C.

He filed a complaint with OSC contending that his directed reassignment was in
retaliation for making protected whistleblower disclosures. Initially, OSC appeared to
agree with Dr. Finkel, moving to obtain four separate “stays™ or postponements of his
transfer before the MSPB. Ultimately, however, OSC dismissed Dr. Finkel’s complaint,
conceding that although he had made protected disclosures OSC claimed that it could
find no connection between those disclosures and his abrupt removal.

With PEER, Dr. Finkel took his case directly to the MSPB. After several “smoking gun”
emails connecting Dr. Finkel’s transfer with Headquarters® displeasure at his advocacy
for the inspectors were produced by OSHA in discovery leading up to the MSPB hearing,
the agency asked for a settlement. A settlement was quickly reached. Today, Dr. Finkel
has faculty positions in environmental and occupational health at Princeton University
and the New Jersey University of Medicine and Dentistry. This past November, he
received the prestigious David P. Rall Award for Advocacy in Public Health presented by
the American Public Health Association.

Dr. Finkel is a success story in that he obtained a measure of relief from retaliation
through the OSC-MSPB system. However, he was troubled that the beryllium exposure
~ the issue for which he risked his career — remained unaddressed.
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In 2004, he filed a disclosure on the matter with OSC asking that OSC oversee a review
by the U.S. Department of Labor, the parent agency of OSHA. After several months of
inaction, OSC dismissed Dr. Finkel’s disclosure on the grounds that he was not
disclosing a threat to public health and safety as no inspector had reported an illness.

Dr. Finkel’s disclosure was one of more than 700 disclosures pending when Scott Bloch
became Special Counsel. Bloch created a special unit that dismissed more than 600 of
those disclosures (it remains unclear if any of the remaining 100 were ever forwarded for
investigation). That same unit also dismissed 470 of 500 pending retaliation complaints.
Thus, Dr. Finkel’s disclosure was part of a mass dismissal of more than one thousand
whistleblower matters at the advent of Mr. Bloch’s tenure.

Publicity about Dr. Finkel’s case finally prompted OSHA to take some action. More than
18 months after Dr. Finkel blew the whistle, OSHA began a medical monitoring program
but only for a portion of exposed compliance officers. According to an internal email sent
to OSHA staff on March 24, 2005 by Acting Assistant Secretary of Labor for OSHA
Jonathan Snare, ten OSHA employees out of 271 have tested positive for beryllium
sensitization.

Although a number of factors suggest that the latest test results may well understate the
extent of the problem, Secretary of Labor Elaine Chao never responded to a January 2005
letter by PEER, on behalf of Dr. Finkel, urging six steps to improve the beryllium testing
program, including that OSHA disclose the location of facilities visited by inspectors
who became sensitized so that state inspectors, EPA inspectors and the workers inside
those facilities could make informed decisions about whether to seek medical testing.
Instead, Mr. Snare sent PEER a letter dated March 24, 2005 that avoided any of the
suggestions but assured that *“We value the health of all OSHA employees.”

To date, there has been no external review of OSHA’s actions on this matter.
B. Kent Wilkinson and Bill Buge (BLM)

Kent Wilkinson was a land appraiser and Bill Buge is a minerals appraiser with the U.S.
Bureau of Land Management (BLM). Through a disclosure filed via PEER in 2002 with
OSC, Mr. Wilkinson exposed a pending land exchange that was supposed to be
equivalent but, in fact, would have cost the U.S. Treasury more than $100 million.

At that time, OSC accepted the disclosure and requested that then-Interior Secretary Gale
Norton undertake a review. Secretary Norton tasked the Department of Interior (DOI)
Inspector General to investigate. The resultant report confirmed the whistleblower’s
disclosures, found several breakdowns in the system and recommended disciplinary
action against named officials.

To our surprise, DOI embraced the report and in response DOI created a new agency
called the Office of Appraisal Services, into which appraisers from all DOI agencies were
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moved. The idea was to insulate appraisers from political pressures by placing them in a
separate unit that does not answer to the managers who act as sponsors for exchanges.

While the disclosure aspects of their experience were remarkably successful, Wilkinson
and Buge were ostracized by their supervisors, denied training and promotional
opportunities, and Mr. Buge was even denied a requested transfer into the Office of
Appraisal Services which his efforts had helped create.

Wilkinson and Buge filed whistleblower retaliation complaints with OSC. After a more
than two-year investigation, OSC found that their complaints had merit but refused to
share a copy of its investigative findings with the two complainants.

After concluding its investigation, OSC approached DOI seeking a settlement. When
PEER asked what OSC would do if DOI refused the settlement, OSC informed us that it
would dismiss the case, as it had no intention of directly advocating for Wilkinson or
Buge before the MSPB.

In other words, in those very few cases where OSC fully investigates and actually finds
for the whistleblower, it will seek only the relief consented to by the violating agency.
Mr. Wilkinson compared it to scaling a high mountain only to reach the crest and find a
deep crater.

What followed were several months of negotiation between OSC and DOI that finally
reached a minimally acceptable settlement buttressed by repeated threats from OSC that
it would dismiss the case because it was taking longer than the case deadlines handed
down by Mr. Bloch.

C. Leroy Smith (Federal Bureau of Prisons)

In September 2006, Leroy Smith, a federal prison safety manager, received the “Public
Servant of the Year” award from the OSC. He was honored for coming forward with
documents showing that computer terminal disassembly plants were showering particles
of heavy metals, such as lead, cadmium, barium and beryllium, over both inmates and
civilian prison staff at Atwater Federal Prison, a maximum-security institution located
just outside of Merced, California.

Smith’s allegations were reviewed and upheld by the OSC which found the explanations
offered by the Bureau of Prisons to be “unreasonable,” “inconsistent with documentary
evidence,” and relying on “strained interpretations” of safety requirements.

Ironically, Smith was being honored even though OSC had dismissed Smith’s complaint
that he faced retaliation for his warnings. Smith then proceeded on his own, represented
by San Francisco attorney Mary Dryovage and PEER, to force a resolution following a
hearing before an MSPB judge. Smith now works as the safety manager at the Federal
Correctional Institution at Tucson, Arizona.
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Moreover, OSC has also rejected similar complaints and disclosures from his colleagues
at other prisons.

In mid-September, OSC flew Smith and his wife Theresa out to Washington, D.C. for the
“Public Servant of the Year” awards ceremony. One hour before the ceremony was to
begin, Special Counsel Bloch learned that Smith was holding a post-award press
conference at PEER to discuss the fact that dangerous conditions inside prison industries
persist despite his disclosure. Bloch then abruptly cancelled the event (using as a pretext
a death in the family of an OSC staff member the week before) and dispatched security
guards to prevent Smith from entering the OSC office building. Smith was told that he
could not come to OSC to pick up his plaque which would instead be mailed to him. As
the caterers had already delivered the food for the post-award reception, Bloch sent an
email to OSC staff offering them a free lunch.

It is absurd yet telling that Special Counsel Bloch scotched a ceremony to honor a
whistleblower for fear that the person would use the occasion to blow the whistle.

At the press conference later that day, Smith released a statement reporting that nearly
two years after his original disclosure conditions have not changed at Atwater or the six
other federal prisons with similar computer recycling plants:

o “The dangers that I identified go un-remedied to the continuing detriment of my
colleagues who work in the Federal Bureau of Prisons and the inmates working in
those prison industry factories.”

«  “Daily, I receive calls from my colleagues working in computer recycling
operations at other correctional institutions who describe coming home coated in
dust. They had been assured that there was no danger. Now, many have health
problems and others are scared about what lies in store for them.”

Shortly after the award fiasco, a promised Justice Department Office of Inspector General
investigation into Smith’s disclosures began.

III.  Next Steps

A post-OSC world is not that hard to imagine. In fact, this Congress is already taking
strides to transform the whistleblower protection system that will make institutional
changes unavoidable. Conversely, the reforms that Congress is considering will be
undermined or obviated unless the problems at OSC are effectively addressed:

1. Expanding the Scope of the Whistleblower Protection Act (WPA).

Congress is considering several proposals to expand WPA coverage to federal scientists,
national security agency employees and to government contract employees. If these new
classes of employees are channeled into an ineffectual, non-responsive OSC, these new
protections will be compromised and employee whistleblowers will be frustrated.
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2. Extending the Right of Jury Trial.

Last session, Congress took the first step in providing the right to jury trials for all
whistleblowers, including federal civil servants, for disclosures protected under the
Energy Reorganization Act. If Congress expands the right to jury trial for
whistleblowers, in major cases whistleblowers will opt for a jury trial, making the OSC-
MSPB process a time-consuming, superfluous step.

3. Empowering Whistleblowers.

The thrust of Congressional actions are to provide whistleblowers with more options and
allowing them to choose the appropriate course. There is little about the current OSC
process that is empowering — the OSC posture is that it is an OSC process and the
whistleblowers have no rights. Instead, the whistleblower is to passively wait to see if
OSC will deign to assist them.

Looking forward, the OSC-MSPB process should be consolidated into one step in which
the employee and the agency have the opportunity to seek mediation or other alternative
dispute resolution prior to heading to trial.

To the extent that any federal administrative hearing is required, Congress should
strongly consider transferring that function away from the inconsistent MSPB over to the
cadre of administrative law judges at the U.S. Department of Labor who now adjudicate
whistleblower complaints filed under federal environmental statutes.

Congress should also seriously consider extending the whistleblower coverage in the
eight environmenta statutes to all statutes and thereby create one unitary system for
federal administration of whistleblower protection for federal employees.

Similarly, the OSC jurisdiction under a 2004 demonstration project to enforce the
Uniformed Services Employment and Reemployment Rights Act, or USERRA, passed
by Congress in 1994 to protect service members’ jobs when they return from active duty,
should be transferred to the U.S. Department of Labor, which already has similar
jurisdiction in an array of employment discrimination statutes.

The OSC disclosure function should be transferred, along with the budget and FTEs, to
the Government Accountability Office (GAO). The only major departure for GAQ
would be taking over a process driven by employee disclosures rather than by
congressional requests. GAO is more than equipped to apply the current WPA
disclosure standards, oversee agency responses and evaluate whether the agency
responses reasonably address the concerns raised by the whistleblower.

Moreover, the disclosure process results only in a report back to the President and the
congressional leadership. This reporting function is not an inherently executive role and
should not infringe on separation of powers if transferred to a legislative agency.
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Most important of all, GAO has a track record that justifies confidence that it could
provide a strong avenue of transparency into executive branch operations. By contrast,
the record at OSC does not inspire comparable confidence.

Finally, the only significant OSC responsibility remaining would be prosecutions under
the Hatch Act. Based on the far greater number of press releases it issues on Hatch Act
prosecutions, OSC seems to institutionally favor prosecuting employees rather than
defending them. It can be argued that combining the prosecution and defense roles in on
agency creates an institutional conflict.

Nonetheless, the Hatch Act role does not justify the continuing existence of OSC. This
function could easily be transferred to the Public Integrity Section of the U.S.
Department of Justice. In addition, the Congress should examine the growing number of
prosecutions by OSC of state and local government officials under the Hatch Act. Under
OSC’s view, these state and local officials are covered by the Hatch Act if they
administer federally-funded programs. These local and state officials, however, are often
unaware that this connection prevents them from activities such as running for school
board or their city council.

In conclusion, the currently constituted OSC is so bad as to be worse than nothing at all.
PEER believes that this agency is now so dysfunctional that it is beyond repair. Finally,
the continued existence of OSC threatens to undo the important reforms to the
Whistleblower Protection Act now proceeding through this Congress.

Hi#
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Additional Questions for the Record
For Mr. Neil McPhie
Chairman, Merit Systems Protection Board
Committee on Homeland Security and Governmental Affairs
Subcommittee on Oversight of Government Management,
the Federal Workforce, and the District of Columbia

“Safegnarding the Merit Principles: A Review of the Merit Systems Protection

Board and the Office of Special Counsel”
March 22, 2007

QUESTIONS FROM CHAIRMAN AKAKA

SUMMARY JUDGMENT

1.

The Merit Systems Protection Board’s (MSPB) legislative proposal states that
MSPB may “grant a motion for summary judgment when it has been determined
that there is no genuine issue as to any material fact and the moving party is
entitled to a judgment as a matter of law.” The Board’s justification for the
proposal states that in Crispin v. Department of Commerce, 732 F. 2d 919 (Fed.
Circ. 1984), the Federal Circuit Court of Appeals held that the MSPB does not
have summary judgment authority because the conference managers to the Civil
Service Reform Act of 1978 rejected the Senate’s proposal to provide summary
judgment.

As you know, the Senate’s proposal at that time provided that where there is no
dispute about the facts, the presiding officer may avoid holding an evidentiary
hearing since in these cases a full hearing is unnecessary. The Senate bill also
specified the procedure either party must follow if it requests summary judgment
and assured employees a full opportunity to fully develop their case before a
decision to issue summary judgment is made. For example, the Senate language
said that if the response of the adverse party shows that he cannot present facts
essential to justify his opposition, the motion may be denied or a continuance may
be ordered to permit affidavits to be obtained or depositions to be taken or
discovery to be had. Section 205 of S. 2640, g5t Congress, ond Session, the Civil
Service Reform Bill of 1978. The Senate report accompanying the legislation
said that “the presiding officer may authorize the conduct of discovery procedures
so that the employee has a chance to assemble his case before a decision on the
summary judgment is rendered. This is especially important because often the
agency alone will possess the records the employee needs to successfully argue
his case.” S. Rept. 95-969 at 53-54.

A. Why did the Board not include safeguards similar to those provided in the
1978 Senate bill in its legislative request?
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Response: At the time that the Senate drafted the 1978 proposal, the terms of the
section on “Appellate Procedures,” 5 U.S.C. § 7701, had not been finalized, and of
course, the Board’s regulations had not yet been written. The language that was used in
the current proposal, however, takes into account both of those authorities. Pursuant to 5
U.S.C. § 7701(b)(1), a decision of the Board is to be issued “after receipt of the written
representations of the parties to the appeal.” Under Board regulations, 5 C.F.R.

§ 1201.44, MSPB administrative judges have the responsibility and the broad authorities
necessary to assure the fair adjudication of all appeals. They do not in any instance issue
decisions on substantive matters ex parte. Further, the Board’s regulations specific to
motions require that except for those made during a hearing or prehearing conference, all
motions must be in writing and served on the other party, who then has ten days to
respond uniess the administrative judge sets a different response time. 5 C.F.R.

§ 1201.55(a), (b). Thus, the provisions of § 1201.55 will apply, so that no decision on a
motion for summary judgment will be made without allowing the other party the
opportunity to respond. The language in our draft proposal was certainly not intended to
imply otherwise, and the Board would be happy to consider adding safeguards similar to
those which appeared in the 1978 Senate bill and that also appear in Rule 56 of the
Federal Rules of Civil Procedure either to the Board’s implementing regulation or to the
proposed bill if that would reassure the Chairman.

B. What standard would an adjudicating official use to grant or deny
summary judgment?

Response: The proposed language itself sets the standard — a motion may be
granted “when it has been determined that there is no genuine issue as to any material
fact and that the moving party is entitled to judgment as a matter of law.” In applying
and interpreting that standard, the Board will look to relevant statutory and case law as it
does in developing any new area of law. Although the Board is not bound by the Federal
Rules of Civil Procedure, they are instructive in Board adjudications. Because the courts
have construed summary judgment issues over the years pursuant to Rule 56 of the
Federal Rules, we believe that those decisions will provide a solid foundation on which to
build Board precedent on such matters. In addition, the Board will publish a regulation to
implement any authority granted by Congress, and to provide procedural and/or
substantive guidance in doing so.

C. At what stage of the employee’s appeal could a summary judgment
decision be made?

Response: As noted immediately above, the standard that we have proposed is
that “there is no genuine issue as to any material fact and that the moving party is entitled
to judgment as a matter of law.”" Accordingly, and consistent with your earlier concern,
the parties must be afforded the opportunity to develop the record sufficiently so that the
administrative judge can determine whether those prerequisites are met in each case. On
the other hand, the matter must be decided early enough to allow sufficient time to have a
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hearing when the motion is denied. Balancing these considerations, it may well be that
the filing time would be set by reference to the end of the discovery period. We would
therefore anticipate that a motion for summary judgment should generally be filed no
later than shortly after the time limit for the completion of discovery set in the Board’s
acknowledgment order, perhaps five days, or a similar time limit set by the administrative
Jjudge.

D. What safeguards would be in place to ensure that Administrative Judges
would not feel pressured to use summary judgment in order to meet
timeliness standards or performance goals imposed by the Board?

Response: The Board’s administrative judges are highly professional, well-
trained staff who take seriously their obligation to provide justice to the parties. Just as
they do not abuse their current authorities in order to decide cases quickly or easily, we
anticipate no rush to judgment if summary judgment authority is granted. Initial
decisions of the administrative judges have always been upheld by the Board on review at
very high rates, and all Board and administrative judge decisions are affirmed by the U.S.
Court of Appeals for the Federal Circuit in equally high proportions. Both Board case
law and regulations, 5 C.F.R. § 1201.111(b), require that initial decisions identify all
material issues of fact and law, summarize the evidence, resolve issues of credibility, and
include the administrative judge’s conclusions of law and legal reasoning, as well as the
authorities on which that reasoning rests. In ruling on summary judgment motions, those
requirements will remain, to the extent they are applicable, and the petition for review
process will be available to any party who believes that an administrative judge erred in
granting summary judgment.

2. Inresponse to my question about how the Board would apply summary judgment
in cases with pro se appellants, you said that the Board has a long history of
deciding cases brought by pro se individuals. Please describe the training and
guidance MSPB currently provides to pro se appellants and what additional
training and guidance MSPB will provide in cases involving summary judgment.

Response: The Board’s Regional Directors and administrative judges
consistently conduct a substantial amount of outreach to inform employees, union
representatives, attorneys and paraprofessionals, as well as agency representatives, about
the Board’s procedures and authorities. In individual cases, administrative judges issue
explanatory Orders and Notices to the parties and conduct lengthy conferences with them
to apprise them of their rights, responsibilities, and burdens of proof. Pro se appellants
are not expected to comply with the pleading requirements applicable to attorneys. The
Board’s administrative judges have become very skilled at winning the parties” trust and
providing appropriate assistance, recognizing that they owe a special obligation to pro se
appellants to assure that they are made aware of their rights and responsibilities. Yet,
they may not act as the advocate of one party and the adversary of the other. We point
out, 100, that within the Board’s budgetary means, administrative judges attend
continuing education courses on a variety of subjects that expand their judicial
knowledge and skills, offered by such prestigious institutions as the National Judicial
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College. In sum, we believe that the same expertise administrative judges bring to bear
on all aspects of their current case work and interactions with the parties will be applied
to cases if they are given the authority to rule on summary judgment motions.

3. The Board’s justification for seeking summary judgment authority notes that the
Equal Employment Opportunity Commission (EEOC) has this authority.
However, in those cases, the employee has the burden of proof, not the agency.
In disciplinary or removal cases before the MSPB, the agency has the burden of
proof.

A. Would summary judgment be used in those cases where the agency is the
moving party, having the burden of proof, and where the employee may
not initially have access to all relevant information?

Response: Under this proposed legislation, any party may move for summary
judgment. However, summary judgment would only be granted when it has been
determined that there is no genuine issue as to any material fact and that the moving party
is entitled to a judgment as a matter of law. Should it appear from the party opposing the
motion that the party cannot for reasons stated present by affidavit facts essential to
justify the party’s opposition, the administrative judge may deny the motion for summary
judgment or allow additional time to permit sufficient discovery to be had as is just. We
would also point out that there are several types of appeals that come within the Board’s
jurisdiction in which the appellant either has the burden of proof or has at least a
substantial burden to prove jurisdiction and the merits of his claim. For example, in most
instances, it is the appellant who bears the burden on some or all issues in retirement
appeals; and he or she bears the burden to establish that the agency violated his or her
veterans preference rights under the Veterans Employment Opportunities Act of 1998,
The same holds true under the Uniformed Services Employment and Reemployment
Rights Act of 1994 where the appellant must show that the agency discriminated against
him or her because of military service. In addition, the appellant bears a substantial
burden of proof in individual right of action appeals and a significant burden to prove
jurisdiction in constructive adverse action appeals. These types of cases comprise a
significant portion of the Board’s workload. Because such appeals may turn largely on
the showing that a law was violated, it may well be appropriate to decide them on the
basis that “the moving party is entitled to judgment as a matter of law,” which is the
standard for issuance of a summary judgment.

B. What safegnards would you recommend to ensure that the employee has
access to all relevant information before the decision to issue summary
judgment is made?

Response: First, we would point out that agencies are obligated to comply with 5
C.F.R. § 1201.25 in responding to an appeal. That section requires the submission of,
among other things, a “statement identifying the agency action taken against the appellant
and stating the reasons for taking the action”; “all documents contained in the agency
record of the action”; and “any other documents or responses requested by the Board.”
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When a regional or field office acknowledges an appeal, it directs the agency to provide
to the Board and to the appellant information specific to the type of appeal filed. Board
regulations further provide for several types of discovery, see 5 C.F.R. §§ 1201.71-
1201.75, 1201.81-1201.85, including written interrogatories, depositions, requests for
production of documents or things for inspection or copying, and requests for admission.
An administrative judge may issue an order compelling discovery, and a subpoena may
be issued and enforced on behalf of a party. Combined with the administrative judges’
authorities and responsibilities as discussed above, and without imposition of an
artificially short deadline for the submission of summary judgment motions, also noted
above, we believe that the process will assure that both sides are equipped with the
information necessary to file and respond to a motion for summary judgment before the
issuance of any decision on such motion.

C. Please list all agencies that have summary judgment authority and how
that authority is used.

Response: In a non-exhaustive search, we were able to locate numerous
agencies or agency components with provisions for summary judgment in their
regulations, They include: Government Accountability Office, 4 C.F.R. § 28.21; Office
of Personnel Management, 5 C.F.R, § 185.119; Federal Labor Relations Authority, 5
C.F.R. § 2423.27; Railroad Retirement Board, 20 C.F.R. § 355.18; Department of Health
& Human Services (DHHS), Social Security Administration, 20 C.F.R. § 498.204;
DHHS, Centers For Medicare & Medicaid Services, 42 C.F.R. § 426.205, 42 C.F.R.

§ 426.405, 42 C.F.R. § 426.505; DHHS, Office of the Inspector General, 42 C.F.R.

§ 1005.4; DHHS, Public Health Service, 42 C.F.R. § 8.27, 42 C.F.R. § 93.506;
Department of Labor (DOL), Employment and Training Administration, 20 C.F.R.

§ 636.10; DOL Employment and Standards Administration, 20 C.F.R. § 725.452; DOL
Office of the Secretary, 29 C.F.R. § 18.40 and 29 C.F.R. § 22.18; DOL, Office Of
Federal Contract Compliance Programs, 41 C.F.R. § 60-30.23; National Labor Relations
Board, 29 C.F.R. § 102.24,29 C.F.R. § 102.35,29 C.F.R. § 102.114; Equal Employment
Opportunity Commission, 29 C.F.R. § 1614.109(g); Occupational Safety And Health
Review Commission, 29 C.F.R. § 2200.62; Department of Veterans Affairs, 38 C.F.R.

§ 42.18; General Services Administration, 41 C.F.R. § 105-70.018; Department of
Homeland Security, 5 C.F.R. § 9701.706; and Department of Defense (DoD), 5 C.F.R.

§ 9901.807. We note that while neither the Equal Employment Opportunity Commission
nor the DoD refers specifically to “summary judgment,” the standards they impose are
those applied in a summary judgment determination.

We do not have sufficient information regarding the internal operations of these agencies
and organizations to determine how they are using their respective summary judgment
autharities. However, it is our understanding that the EEOC uses its authority to grant
total or partial summary judgment on a regular basis. Summary judgment motions
(known as motions for a decision without hearing) can be filed either early in the
litigation or after the parties have had an opportunity to engage in discovery. Pursuant to
29 C.F.R. § 1614.109(g), a party which believes that some or all of the material facts are
not in genuine dispute may, at least 15 days prior to the scheduled hearing, or earlier if
the administrative judge so orders, file a statement of material facts not in genuine
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dispute. The opposing party may file an opposition within 15 days of receipt of the
moving party’s statement in which to rebut statements that material facts are not in
dispute or to file an affidavit stating that the party cannot present facts to oppose the
request. In addition, the administrative judge on his or her own initiative can, after giving
the parties notice and an opportunity to respond, issue an order limiting the scope of the
hearing or issue a decision without holding a hearing.

In the regulations governing their personnel management systems, the Department of
Homeland Security (DHS) and the Department of Defense (DoD) provide for summary
judgment. Under the DHS regulations, when there are no material facts in dispute, the
adjudicating official must render summary judgment on the law without a hearing. Under
the DoD regulations, if the presiding administrative judge of the MSPB determines upon
his or her own initiative or upon request by either party that some or all material facts are
not in genuine dispute, he or she may, after giving notice to the parties and providing
them an opportunity to respond in writing, issue an order limiting the scope of the hearing
or issue a decision without holding a hearing.

D. Please compare the situations in which those agencies have used summary
judgment and the possible situations where this authority would be used
by MSPB.

Response: As explained above, the Board does not have detailed knowledge of
how other agencies use summary judgment. If the Board were given summary judgment
authority, it would issue a regulation providing for appropriate safeguards such that a
case would not be disposed of prematurely or in an unfair manner. The Board already
has extensive procedures that allow the parties to develop the record, and a Board
administrative judge would not decide a case by summary judgment until the parties had
had an opportunity to use those procedures. An administrative judge could not
appropriately decide a case by summary judgment if there was a genuine dispute of
material fact.

SUCCESSION

4, The MSPB legislative proposal seeks to change the succession in leadership for
the Board and the justification for the proposal cites the situation in 2004 when
the Board faced the possibility of not having any Board Members as the need for
the change. In that scenario, if Congress had not acted to confirm the nominees,
what would have happened?

Response: 1 do not know what would have happened had the Board been without
any Board members in 2004. I would like to clarify that our proposal does not seek to
change the succession in leadership for the Board but to, instead, provide for a clear order
of succession to avoid uncertainty in the event that the office of the Chairman becomes
vacant, or in the event that the offices of the Chairman and Vice Chairman become
vacant. Should the Chairman’s office become vacant, an order of succession would make
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it clear which remaining member, or in the absence of remaining members, which
executive staff member, becomes the acting Chairman and assumes the statutory role of
chief executive and administrative officer of the Board. With respect to adjudication, the
Board’s regulations provide that a Board decision may not be issued when there are fewer
than two Board members. 5 C.F.R. § 1200.3.

5. The Board’s legislative proposal would amend current law to permit the MSPB
General Counsel to perform the chief executive and administrative officer duties and
functions of the Chairman in the event all three Board positions are vacant.

A. Please describe the functions that would be performed by the General
Counsel if this legislative proposal was accepted.

Response: [f this legislative proposal is accepted, the General Counsel would
temporarily assume responsibility for those executive and administrative matters
typically performed by the head of an executive Branch agency, to the extent that the
assumption of such duties is not prohibited by statute, regulation or executive order. It is
not possible to enumerate all such functions, since the specific functions to be performed
by the GC would be determined by the functions that need to be performed on behalf of
the agency at the time that the total absence of any Board members exists. The General
Counsel would not assume any of the adjudicatory functions of the Board beyond those
currently delegated by the Board.

B. Section 1204(g) of Title 5, United States Code, permits the Board to
delegate to any employee of the Board the performance of any of its
administrative functions.

i. Please list the authorities and functions currently delegated to the
General Counsel.

Response: The authorities and functions currently delegated to the
General Counsel are listed in Appendix A-5 of the U.S. Merit Systems Protection Board
Delegations of Authority Manual (1991). A copy of this internal document is attached to
these responses as Appendix .

ii. Please list the authorities and functions that the Board is currently
unable to delegate due to statutory constraints and would be
delegated to the General Counsel if the legislative proposal is
adopted. Also list the statutory language that prevents the
delegation of this additional authority.

Response: Generally, the Board would not have the authority to delegate
any of those authorities and functions that are normally within the sole purview of the
chief executive or administrative officer of the Board. Examples of such authorities and
functions include approving personnel actions or approving contracts and other Board
expenditures.
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The statutory language that prevents the delegation of this additional authority is found at
5 USC §§ 1203(a) and 1204(j). Section 1203(a) provides that the “Chairman [of the
Merit Systems Protection Board] is the chief executive and administrative officer of the
Board.” Pursuant to section 1204(j), the Chairman of the Board is authorized to appoint
such personnel as may be necessary to perform the functions of the Board.

C. How long would the General Counsel be able to exercise the authorities in
the absence of Board Members?

Response: Section 3(g) of the MSPB legislative proposal provides that
the General Counsel would exercise the authorities in the absence of Board
Members until the President appointed or designated a Chairman (through the
nomination process or by recess appointment).

D. Is the General Counsel a political appointee or a career employee? How
would passage of this proposal affect the status (referring to career or
political) of the General Counsel position?

Response: The current General Counsel is a political appointee.
However, the General Counsel’s position is one of two staff positions within the Board
that can be designated as one to be filled by either a career employee or a political
appointee. (The other position is that of the Director of the Office of Appeals Counsel.)
During the course of the Board’s history both career and political employees have
occupied the position of General Counsel. I do not expect that the passage of the
proposed plan of succession will affect the future status of the General Counsel position.
However, the status of the next occupant of the position will be the decision of my
successor.

AUTHORITY OF MSPB CHAIRMAN AND BOARD

6. Congress laid out specific functions for the Board and the Chairman of the MSPB
in the Civil Service Reform Act (CSRA) of 1978. Many of these responsibilities
mirror the authorities assigned to Members and the Chairman of the Civil Service
Commission (CSC), the predecessor to the MSPB. For example, the chair of the
CSC was charged with directing the preparation of requests for appropriations,
but the CSC as a whole was to submit requests for appropriations. According to
section 1204(k) of Title 5, United States Code, the Board shall prepare and submit
to the President and Congress an annual budget. Part of MSPB’s reauthorization
request seeks to change the authority of the Chairman regarding budget
submissions and claim that this is a technical change to reflect agency practice.
Please explain how the budget preparation and submission process under current
agency practice compares to that of the CSC.
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Response: Pursuant to 5 USC § 1104(a)(4) (1976), the Chairman of the United
States Civil Service Commission was responsible for directing the preparation of requests
for appropriations and the use and expenditure of funds. Subsection (7) specifically
reserved the authority for the submission of requests for appropriations to the full
Commission. There is no specific reservation of authority under the statute that governs
the operations of the MSPB.

Pursuant to 5 U.S,C. § 1203(a), “[t]he Chairman is the chief executive and administrative
officer of the Board.” See also 5 C.F.R. § 1200.2(b) (the Chairman serves as chief
executive officer of the Board). In fact, most chairmen are essentially the agencies’ chief
executive and administrative officers. See Marshall J. Breger and Gary J. Edles,
Established by Practice: The Theory and Operation of Independent Federal Agencies, 52
Admin. L. Rev. 1111, 1247 (2000). This means that they “appoint and supervise the
staff, distribute business among the agency’s personnel and administrative units, and
control the preparation of the agency’s budget and the expenditure of funds.” Id,
(emphasis added). As chief executive and administrative officer of the [Merit Systems
Protection] Board, the Chairman “has the authority to appoint senior staff and prepare the
Board’s budget without the approval of the Board.” 1d. at 1270.

However, section 1204(k) provides that:

The Board shall prepare and submit to the President, and, at the same time,
to the appropriate committees of Congress, an annual budget of the
expenses and other items relating to the Board which shall, as revised, be
included as a separate item in the budget required to be transmitted to the
Congress under section 1105 of title 31 (emphasis added).

As drafted now, section 1204(k) appears inconsistent with the Chairman’s statutory
authority under section 1203(a). To correct this apparent inconsistency, we are asking for
a technical amendment to section 1204(k) to change “[tJhe Board shall prepare and
submit” to “[t]he Chairman shall prepare and submit.” The MSPB’s current practice is
reflected in its delegations manual. Listed in the manual as one of the items “specifically
reserved for the approval of the Chairman are: a. the Board’s budget request to OMB and
the Congress. . . .” See MSPB Delegations of Authority Manual, Transmittal No.
1110.14, Appendix B-1 — Delegation of Authority to the Executive Director from the
Chairman, 2.a.(February 27, 1991). This has been the practice of the Board since its
inception.

7. Youstated that the Board historically has followed a practice of leaving budget
and administrative responsibilities to the Chairman pursuant to 5 U.S.C. § 1203.
Yet you also concede that amendments to section 1204 would be necessary to
ratify this practice. As you know, section 1204 states that the Board shall prepare
and submit to the President and Congress an annual budget. What has led the
Board to hand over its statutory responsibilities in these areas? Please provide
documentation of this practice and the legal basis for it.
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Response: Two clarifications are in order in responding to this question. First,
the Chairman is not conceding that an amendment is necessary in order for him to
continue to carry out the responsibilities of “chief executive and administrative
officer of the Board.” Second, the Chairman is not seeking ratification (that is,
approval, sanctioning, or an endorsement) of the statutory authorities granted to the
incumbent of that position. Rather, the legislative proposal during this
reauthorization period seeks to clarify an ambiguity in the relative roles and
responsibilities of the 3-Member Board and the Chairman of the Board.

The question assumes that the statute clearly vests budgetary authority for the agency
in the 3-Member Board, rather than in the Chairman. The rationale for the legislative
proposal that seeks to clarify these roles is the lack of clarity on these issues.

The powers and functions of the Board are set out by statute are found in 5 U.S.C. §
1204, to wit:

a) the adjudication of cases within its jurisdiction;

b) the enforcement of its orders;

¢) the conduct of studies of the civil service; and

d) reports on the integrity of the merit system to the President and Congress.

Any other power or function of the 3-Member Board flows from these four
responsibilities.

8. Current law states that the Chairman is the chief executive and administrative
officer of the Board. (5 USC 1203). The Board cites this as a reason that the
changes to the budget authority of the MSPB are merely technical changes.
However, the Department of Justice Office of Legal Counsel decisions have held
that even when such language is present, it does not encompass the substantive
and policymaking functions of the Board as prescribed by law. (See “Division of
Power and Responsibilities Between the Chairperson of the Chemical Safety
Board and the Board as a Whole,” Memorandum Opinion for the General Counsel
of the Chemical Safety and Hazard Investigation Board from Randolph B. Moss,
Acting Assistant Attorney General, Office of Legal Counsel, DOJ (June 26,
2000)). Since budget submissions can include policymaking, why is it agency
practice for the Chairman to submit budget requests instead of the full Board?

Response: The legal opinion referenced above is not applicable to all agencies

that feature boards or commissions. The legislative history of the Chemical Safety and
Hazard Investigation Board (CSHIB) regarding governance differs significantly from that
of the Merit Systems Protection Board. As cited in the above-referenced opinion, the
legislative history of the statute establishing the CSHIB states that “the chair’s conduct of
the executive function is subject to oversight by the Board as a whole.” (citation omitted).
By contrast, the legislative history of the MSPB’s authorizing statute strongly suggests
that Congress intended for the chairman of the MSPB to exercise considerable authorities
that are independent of the 3-Member Board. There is no suggestion in the statute or its

10
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legislative history that the Chair of the Merit Systems Protection Board is to exercise the
duties and responsibilities of the chief executive and administrative officer of the agency
“subject to the oversight of the Board as a whole.” The legislative history of the Civil
Service Reform Act in pertinent part provides that “a sitting member of the Board who is
nominated for the chairmanship must be confirmed by the Senate for that position. If the
President appoints a person who is not serving on the Board to the chairmanship, that
person could be confirmed simultaneously as both Chairman and a member of the
Board.” (See Joint Explanatory Statement of the Committee on Conference in the
Legisiative History of the Civil Service Reform Act of 1978, Committee on Post Office
and Civil Service, House of Representatives, Volume No. 1, pg. 1974, March 27, 1979)

The heightened scrutiny to which the Chairman is subjected prior to assuming office
clearly contemplates that the person selected for that position will occupy a position of
responsibility that is superior, and not co-equal, to that of the other 2 Board members.

9. Current law permits the Board to delegate to any employee of the MSPB the
performance of any of its administrative functions.

a. As Board Members change, are these delegations reviewed?

Response: These delegations may be reviewed as the composition of the Board
changes, but to my knowledge there has not routinely been a substantial or immediate
change in these delegations whenever a Board member departs or a new Board member
arrives. The delegations of authority allow for continuity of, and predictability in,
operations as Board members come and go.

b. Under what circumstances would an authority delegated to MSPB
employees be resumed by the Board?

Response: Generally, the Board would take such action as the operational
requirements of the Board dictate.

c. Please define the term “administrative function.”

Response: The term “administrative function” as used by Congress, is not
defined in the legislative history of the statute. Generally, the word “administrative” is
used to refer to functions or acts that are distinguishable from those that are judicial. See,
Black’s Law Dictionary, pg. 66 (4" ed. 1968).

10. Please describe the role of the Board, the Chairman, and that of individual

Members as currently carried out in practice at the MSPB in the following areas:

a. Developing and submitting legislative recommendations to Congress and
the President as well as submitting comments on legislation and
regulations

11
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Response: Pursuant to his authority under 5 U.S.C. § 1203(a) as chief executive
and administrative officer of the Board, the Chairman develops and submits legislative
recommendations with input from individual Board members and other program
managers. With respect to the development and submission of comments on pending
legislation and regulations, the Chairman seeks input from individual Board members as
he deems appropriate.

b. Preparing and submitting budget requests to Congress and the President

Response: Pursuant to his authority under 5 U.S.C. § 1203(a) as chief executive
and administrative officer of the Board, the Chairman develops and submits budget
requests after consultation with and input from individual Board members and other
program managers.

c. Appointing personnel, including determining the size and nature of the
MSPB workforce and individual Members® staff

Response: Pursuant to his authority under 5 U.S.C. § 1204(j), the Chairman,
after consultation with office heads, makes all final hiring decisions concerning career
staff outside of the Board members’ offices. With regard to Board members” staffs, the
Chairman considers the needs and preferences of the other Board members while
retaining the final approval authority for hiring. Because the Chairman is ultimately
responsible for ensuring that the Board stays within its budget, the other Board members
do not have unlimited discretion in how their offices are staffed.

d. Conducting studies of the merit system

Response: The Board’s research agenda is developed by its Office of Policy and
Evaluation (OPE), after extensive input from stakeholders and senior executive staff. All
of the Board members have an opportunity to review and comment on the research
agenda. The Board members also approve OPE studies before they are released to the
public.

e. Calling meetings under the Sunshine Act.

Response: The Chairman works with the Board members in determining whether
to convene a meeting under the Sunshine Act.

f. Prescribing regulations

Response: The Chairman works with the Board members to prescribe or amend
agency regulations that govern its adjudicatory function. These regulations are submitted
to each Board member for review and approval. The Chairman consults with Board
members and other program managers, as appropriate in developing and prescribing
regulations that govern the general operation and management of the agency.

12
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g. Designating attorneys to represent the Board in litigation before courts and
determining litigation strategy

Response: Consistent with longstanding practice, and pursuant to his authority
under 5 U.S.C. § 1204(i), the Chairman makes all final decisions designating those
attorneys who will represent the Board before courts. Pursuant to his authority as head of
the agency, the Chairman may work with the attorney and appropriate manager (usually
the General Counsel or the Deputy General Counsel) to determine the litigation strategy
that will be implemented for a court action involving MSPB.

h. Preparation and submission of the Annual Report

Response: The Chairman develops and submits the annual report on behalf of
the Board after consultation with and input from individual Board members and other
program managers.

i. Delegation of performance of the Board’s administrative functions to
MSPB employees

Response: Pursuant to his authority under 5 U.S.C. § 1204(g), the Chairman
delegates, as warranted and appropriate, those administrative functions relating to general
agency operations to MSPB employees. Individual Board members may delegate
administrative functions relating to the general operations of their respective offices to
those employees who are assigned to their respective offices.

SUNSHINE ACT

11. According to information provided to the Congressional Research Service, the
MSPB held six meetings that were subject to the requirements of the Sunshine
Act. Tknow that you were not at the MSPB when these meetings took place, but
can you check MSPB’s records and state whether those meetings were closed or
open?

Response: Five of the six meetings held in 2001 were closed. One meeting, held
on October 18, 2001, was partially closed. The last meeting was held on November 26,
2001.

12. Other collegial bodies with similar functions carry out their business through
meetings under the Sunshine Act. What can MSPB learn from these
organizations that would allow them to hold Board meetings in compliance with
the Sunshine Act?

Response: Some agencies subject to the Sunshine Act have expressed concerns
about how the open meeting requirements of the Sunshine Act chill collegial
deliberations. See Federal Practice and Procedure — Judicial Review of Administrative
Action, by Charles Alan Wright and Charles H. Koch, Jr., 33 Fed. Prac. & Proc. Judicial

13
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Review § 8456; Report and Recommendation by the Special Committee to Review the
Government in the Sunshine Act, Special Committee, Administrative Conference of the
United States (1995), 49 Admin. L. Rev. No. 2, p. 421 (“ACUS Report”). During the
ACUS Special Committee meeting, agency officials explained that the open meeting
requirements inhibited collegial deliberations because of concerns about making
members” deliberations public even when those deliberations are made before the
member has all the information and has finished thinking about the issue, concerns about
a member’s statements being used against the agency in subsequent litigation, and
concerns about a member’s statements being misunderstood as expressing his or her true
position when he or she is, instead, playing devil’s advocate. ACUS Report at 422, Asa
result of these concerns, agencies feel compelled to engage in inefficient practices which,
themselves, can contribute to the erosion of collegial decision making. Id. at 423.

The agencies subject to the Sunshine Act with missions and functions most similar to
those of the MSPB are the Equal Employment Opportunity Commission, Federal Labor
Relations Authority, and National Labor Relations Board. Our search via Westlaw of
Federal Register notices issued by these three agencies over the past ten years revealed
that they held very few Sunshine Act meetings on their adjudications. Over the past ten
years, the EEOC announced two closed Sunshine Act meetings on agency adjudications,
the FLRA announced no such meetings, and the NLRB announced one such meeting.

OTHER ISSUES

13. The Department of Homeland Security (DHS) recently announced the intention to
begin implementing the DHS regulations establishing a new employee appeals
process. As you know, your March 5, 2005, hearing statement before the House
Federal Workforce Subcommittee raised concerns about the impact these
regulations would have on the Board's operations — including the need for
training on the DHS system and additional administrative judges, attorneys, and
staff — and the impact on non-DHS employees with cases before the Board.
Given these concerns in 2005, is MSPB ready to implement the DHS appeals
system?

Response: The Board has substantially completed the revision of regulations
that will reconcile its adjudicatory procedures to conform to the requirements of the
DHS appeals system and expects to be fully ready when DHS begins its
implementation of the DHS regulations.

During its 2005 Legal Conference, the Board provided training to its administrative
judges, staff attorneys and paralegals regarding the DHS and DoD appeals systems.
The training program included a panel discussion featuring representatives from both
agencies.

Moreover, we are in the process of hiring to fill the newly authorized positions that
we requested as part of our FY 2006 appropriations. These positions include 6

14
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administrative judge and staff attorney positions as well as 2 staff persons to assist
with the Board’s merit studies function.

14. According to MSPB’s strategic plan, among the external factors that could impact
the Board’s ability to achieve its goals include agency-specific and government-
wide changes in the laws and regulations governing the federal civil service.
What are the implications of the various personnel systems, such as those being
developed at DHS and the Department of Defense, on MSPB operations?

Response: As stated above, the Board has substantially completed revisions to
its regulations to accommodate the employee appeals system developed by the
Department of Homeland Security. We have begun to develop similar regulations to
accommodate the Department of Defense appeals system. However, as of this date the
Board has yet to see single case under either of these new systems. It is difficult to
predict how the new systems will impact the Board.

15. Current law allows the Board to review rules and regulations of the Office of
Personnel Management (OPM) on its own motion and determine if it is in
violation of 2302(b). How often has the MSPB conducted such a review on its
own motion?

Response: Since the inception of OPM and the Board under the CSRA, the
Board has always attempted to work in a collaborative manner with OPM, When early
indications of programmatic problems came to our attention, we have worked with OPM
to correct perceived or potential violations of merit principles or prohibited personnel
practices. There are several instances where this has resulted in OPM promptly revising
guidance to agencies on implementation practices.

When, in furtherance of its studies mission, the Board examines any OPM program or
regulation, such as the Outstanding Scholar program, the Federal Career Intern Program
(FCIP) or any other government-wide authority or guidance by OPM, it is undertaking a
determination as to whether the implementation of such programs results in prohibited
personnel practices. When we conduct a study we look at the OPM regulations and at
agency implementation in practice, as well as agency implementing regulations for the
same program. We do this "on our own motion" in that our specific research projects are
not mandated by Congress as in the case of GAO, nor is it for the purposes of benefiting
any specific agency or group of agencies in a coalition such as when National Academy
of Public Administration looks at issues. Finally, MSPB studies are not conducted by
virtue of any requirement of the Administration such as when OPM conducts "studies” to
evaluate or enhance their own programs. The sole purpose of an MSPB study is to
conduct an impartial review to determine whether the program or practices we are
examining further the public's interest in a merit based civil service.

16. MSPB’s fiscal year 2006 performance plan states that MSPB obtains feedback
from customer surveys regarding the adjudicatory process. What are the results
of the latest survey and how does this feedback inform MSPB policies and
procedures?

15
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Response: The most recent customer satisfaction survey was conducted in 2004
and included agency representatives. In general, these customers had very positive
perceptions of their interactions with MSPB employees who are involved with the
adjudication process, the quality and timeliness of decisions, MSPB settlement programs,
MSPB guidance including the website, and due process procedures such as those related
to discovery, case suspension and use of electronic hearings. Additional comments
provided by the respondents indicated concern about the timeliness of processing
petitions for review at headquarters and a perception that, in some cases, the parties may
be subjected to excess encouragement to reach a settlement.

In FY 2005, MSPB reviewed its procedures for processing PFRs and discovered that a
number of factors contributed to a considerable increase in the number of pending PFRs
in the inventory. Additionally, although processing timeliness was improving, additional
improvement was needed. In FY 2006, the Board established new performance targets for
PFR timeliness and inventory management. As a result, the current inventory of PFRs has
reached a more manageable level, and the time to process PFRs is less than half of what it
was previously.

MSPB will continue to periodically collect feedback from its customers using a variety of
formal and informal mechanisms. This information will be used in conjunction with other
data to improve its adjudication programs within the statutory authority and resources
provided by Congress.

17. Both the MSPB and OPM conduct surveys of the federal workforce through the
Merit Principles Survey and the Human Capital Survey. In addition, OPM
regulations now require individual agencies to conduct their own surveys.

a. What do you see as the major similarities and differences between these
surveys, and have MSPB and OPM explored the potential of conducting a
unified survey?

Response: The Merit Principles Survey (MPS) and the Federal Human
Capital Survey (FHCS) are similar in a number of ways. They are both administered to a
Government-wide sample of supervisory and non supervisory employees. The results
can be broken down by major agency components to identify trends at multiple levels. In
addition, the surveys do have a number of overlapping questions.

There are several differences between the surveys, as well. For instance, the two surveys
are completed in alternating years. This strategy helps avoid redundancy and survey
fatigue. Italso assists agencies in satisfying their obligations to conduct an annual
survey. OPM has conducted the FHCS every other year since 2002 and is planning to
continue its survey in even-numbered years. MSPB has periodically administered the
MPS since 1983 and plans to administer this survey in odd-numbered years.
Collectively, these two government-wide surveys may obviate the need for individual
agencies to complete their own surveys.

16
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However, the most significant difference between the two surveys is their respective
purposes. The FHCS measures employees’ perceptions of whether, and to what extent,
conditions characterizing successful organizations are present in their agencies. In large
part, the survey is a tool OPM uses to assess agencies’ success in meeting the goals of the
President’s Management Agenda. It also provides general indicators of how well the
Federal Government is operating its human resources management programs and how
managers can use these programs to make their agencies work better.

The MPS is a tool that measures the “health” of Federal merit systems. This survey is
designed to track specific merit system indicators over time and to evaluate how changes
in personnel systems, often enacted by OPM, affect merit and fairness. In addition, we
use the survey to collect data for more in-depth studies we are conducting of specific
merit system issues. Ultimately, the MPS questions are driven by MSPB’s mission to
protect merit and our responsibility to study and report on the state of merit in Federal
personnel systems.

b. To what extent should we be concerned about survey redundancy and
fatigue and what are some options for avoiding such situations?

Response: The strength of a good survey is in how the information is
used. If employees are expected to take the time to complete surveys, then they expect
management will do something with the information. However, an annual requirement
may not allow sufficient time to administer, analyze, and act on the results between
surveys. In particular, any improvement strategies that agencies implement in response
to survey results will likely take more than 1 year to manifest any measurable change.

As you mention, survey fatigue is another potential consequence of conducting agency
surveys on an annual basis. Some Federal employees receive several surveys per year on
a variety of topics. Recently, Federal survey response rates have been respectable. Both
MSPB and OPM exceeded 50 percent on recent Government-wide surveys. However,
with an annual survey requirement there is a risk that Federal employees will tire of
completing them. This is particularly true for small agencies that will have to survey
every employee each year to achieve samples large enough to be statistically significant.

Finally, many agencies are not equipped with the resources and expertise needed to carry
out an annual survey. While MSPB and OPM can assist in administering the survey, the
analysis of the responses and corresponding action has to be tailored to the needs of the
individual agencies.

There are ways to minimize these potential negative consequences. The two most
important steps are communication and action. First, agencies should continuously
communicate with employees about the survey and what is being done to use the results.
Even if progress is slow, employees will be aware that something is being done. This
information-sharing should help keep them engaged in the survey process. Involving
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employees in identifying and implementing change processes is another key strategy to
raising engagement.

QUESTIONS FROM SENATOR ALEXANDER

1. When and how often since 1989 has MSPB complied with its statutory obligation,
per 5 USC 1204(a)(3), to “report to the President and to the Congress as to
whether the public interest in a civil service free of PPP’s is being adequately
protected”?

Response: This reporting requirement is performed primarily by the Board’s
Office of Policy and Evaluation. Since 1989, the Board has issued an average of 3
study reports each year, A list of the studies reports and produced by this office is
available from the Board’s website (www.mspb.gov/studies/mspbstudiespage.html).

2. Since the Office of Special Counsel (OSC) has primary responsibility to protect
federal employees from PPP’s, can MSPB make its required report without first
using its authority, per 5 USC 1204(e)(3), to review OSC’s compliance with
statutory obligations to protect federal employees from PPP’s?

Response: The MSPB has no oversight authority over the Office of Special
Counsel. Since 1989, the OSC has been an agency independent of the MSPB. When the
OSC finds prohibited personnel practices, it petitions to the MSPB for corrective action,
With regard to prohibited personnel practices, the relationship between the OSC and the
MSPB resembles that of prosecutor to court.

3. Does MSPB know, for each year since 1989, how many PPP’s occurred, of which
type, and in which agencies, based on its or OSC’s determination? If not, why not
and how can it make its statutory required reports about PPP’s without such
information?

Response: The MSPB does not have reliable statistical information on the
number of PPPs that have occurred since 1989. For example, MSPB does not track
PPP’s that OSC finds and has agencies correct so that prosecution becomes unnecessary.
PPP claims that come directly to MSPB as otherwise appealable actions as well as such
claims that come to MSPB after OSC closes its investigation of the claims can be
dismissed for reasons other than a finding that there was no PPP. For example, they can
be dismissed for untimeliness, failure to exhaust administrative remedies with OSC, or
they can be settled. Often, PPPs can be secondary claims attached to other claims and so
may not be identified consistently by case trackers throughout the MSPB as PPP cases.

The specific language of 5 USC § 1204(a)(3) requires the Board to “report to the
President and to the Congress as to whether the public interest in a civil service free of
prohibited personnel practices is being adequately protected.” This obligation is being
met by the completion of the studies and resulting reports. For example, the Board has
conducted several studies of employee perceptions regarding whether the workforce is
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free of PPPs, such as The Federal Workforce for the 21* Century: Results of the Merit
Principles Survey 2000, which was completed in 2003. Knowledge of employee
perceptions is extremely important to federal agencies because negative perceptions are
not conducive to workforce morale.

4. Does MSPB refer to OSC for investigation for possible disciplinary action all its
determinations that (b)(2) to (b)(12) PPP’s occurred, or only (b)}(8) ones? If not,
why not?

Response: Generally the MSPB refers matters to OSC for investigation only
when it has determined that a current employee may have violated 5 U.S.C. § 2302(b)(8),
which prohibits retaliation for whistleblowing. This referral procedure is based on
5 U.S.C. § 1221(£)(3), which states that the Board should make a referral to OSC when
the Board determines that there has been a prohibited personnel practice “based on
evidence presented to it under” section 1221, which by its own terms is limited to
whistleblower retaliation cases.

5. Why is the evidentiary standard - “substantial likelihood” - found in MSPB
regulations at 5 CFR 1209 for whistleblower stays greater than the statutory
established evidentiary standard - “reasonable grounds to believe” - for OSC stay
requests made per 5 USC 1214(b)(1)? Does the law allow MSPB to use
“reasonable grounds to believe” as its evidentiary standard for whistleblower
stays?

Response: The "substantial likelihood of prevailing” standard is one of the
factors that the federal courts routinely consider in deciding whether to grant stays or
other preliminary injunctive relief, along with potential harms to the respective parties.
This is the standard routinely used by federal agencies in deciding on stay motions. It is
possible that Congress extended special deference to OSC regarding its stay motions in
prohibited personnel practice cases. Normally, stays are regarded as an extraordinary
form of relief.

6. How many whistleblower stays have been sought and how many granted per 5
USC 1221 since 1989? In how many cases, after MSPB denied the stay, did the
employee obtain relief as a result of his whistleblower appeal? In how many
cases, after MSPB granted the stay, did the employee fail to obtain relief?

Response: The MSPB does not maintain statistics on the granting or denial of
stays under section 1221,

7. Has MSPB conducted a special study, per 5 USC 1204(a)(3) and (e)(3), about its
and OSC’s implementation of the 1994 amendments to the WPA, to determine
whether they are effective in strengthening the protection of federal employees
from PPPs? If not, why not?
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Response: The Board has issued earlier reports of its studies on whistleblowing,
in 1981, 1984, and 1993, that studied employee perceptions and agency actions rather
than appellate processes and outcomes. The 2003 study referred to above also focused on
whistleblowing. The studies indicate that formal complaints are only a small part of the
whistleblowing reality. Many employees who observe wrongdoing may choose not to
report it; many employees may take no action in response to reprisal or a threat of
reprisal; and many employees who seek corrective action may use avenues other than
formal complaints or appeals.
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APPENDIX 1

Additional Questions for the Record
For Mr. Neil McPhie
Chairman, Merit Systems Protection Board
Committee on Homeland Security and Governmental Affairs
Subcommittee on Oversight of Government Management,
the Federal Workforce, and the District of Columbia
“Safeguarding the Merit Principles: A Review of the Merit Systems Protection
Board and the Office of Special Counsel”
March 22, 2007

Appendix A-5 of the U.S. Merit Systems Protection Board Delegations of Authority
Manual (1991).

MSPB DELEGATIONS OF AUTHORITY MANUAL
TRANSMITTAL NO. 1110.12

APPENDIX A-5

DELEGATIONS OF AUTHORITY TO THE GENERAL COUNSEL FROM THE
BOARD

1. AUTHORITY DELEGATED.

a. Workload Categories. The General Counsel is delegated the authority to develop case
records, draft decisions, and perform related legal research for the Board on the following
types of adjudicatory or other matters:

(DActions Brought by the Special Counsel. The General Counsel reviews and drafts
decisions on certain actions brought by the Special Counsel including, but not limited to,
the following categories:

(a) complaints of unlawful political activity on the part of state or local government
employees under 5 U.S.C. §§ 1504 and 1506;

(b) complaints of unlawful political activity on the part of Federal Government
employees under 5 U.S.C. §§ 7325 and 1206 (g) (1);

(c) complaints filed by, and disciplinary action requested by, the Special Counsel under 5
U.S.C. § 1215;
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(d) complaints filed by, and corrective action requested by, the Special Counsel under 5
U.S.C. § 1214; and

(e) requests for stays of personnel actions under 5 U.S.C. § 1214,

(2) Actions against Administrative Law Judges (5 U.S.C. § 7521);

(3) OPM Petitions for Reconsideration (5 U.S.C. § 7703(d))

(4) Enforcement Cases (5 U.S.C. § 1204(a)(2),(d)(2))and (e)(2)(B);

(5) Advisory opinions from OPM (5 U.S.C. § 1204 (e)(1)(A));

(6)Reviews of OPM Rules and Regulations (5 U.S.C. § 1204(f));

(7) Court Remands; and

(8) Petitions for Review of regional initial decisions that would normally be managed by
the Appeals Counsel under § 7701(b) and § 7702(c),as assigned by the Board in special
situations.

b. Procedural Authority. In the course of managing the above workload, the General
Counsel is authorized either to take final action or recommend action to the Board, as
appropriate, in performance of the following.

(1) Oaths and Affirmations -administer oaths and affirmations;

(2) Subpoenas -issue subpoenas after approval of a Board Member or an administrative
law judge in accordance with § 1201.81 of the Board's regulations;

(3) Enforcement of Subpoenas -file in district court to enforce Board-issued subpoenas;
(4) Proof-rule upon offers of proof and receive relevant evidence;

(5) Discovery -rule upon the institution of discovery procedures under § 1201.73 of the
Board's regulations;

(6) Conferences —

(a) hold conferences with counsel for the parties in compliance cases for the purpose of
facilitating settlement or otherwise obtaining compliance; and

(b) order the parties to attend conferences, through their representatives, held by the
General Counsel, at a time and place set by the General Counsel.
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(7Rulings -rule on motions, witness and exhibit lists, and proposed findings;

(8) Memoranda of Law and Oral Argument -require the filing of memoranda of law and
the presentation of oral argument, as appropriate;

(9)Evidence and Witnesses -order the production of evidence and the appearance of
witnesses, as appropriate;

(10) Sanctions -impose sanctions under § 1201.43 of the Board's regulations;

(11) Consolidation and Joinder -consolidate appeals filed by two or more appellants, or
join two or more appeals filed by the same appellant (5 U.S.C. § 7701());

(12) Attorney Fees -require payment of attorney fees by an agency under 5 U.S.C. §
1221(g), or under 5 U.S.C. §§ 7701(g)]) and(2):

(13) GAO Opinions -request opinions from the Comptroller General; and

(14) Draft Decisions -draft decisions for the Board.

2. RESERVATIONS OF AUHORITY. The Board reserves the authority to make final
decisions in all case/action categories listed in la above, and in taking final actions as
presiding official in 1b above.

Note: In regard to stays requested by the Special Counsel, any Board member may grant

or deny a 45-day stay, but a majority of the Board members must approve stays for
longer periods.

3. REDELEGATION RESTRICTIONS. The General Counsel may redelegate the
authorities in paragraph 1 above, as appropriate,
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Additional Questions for the Record
For Mr. Scott Bloch
Special Counsel, Office of Special Counsel
Committee on Homeland Security and Governmental Affairs
Subcommittee on Oversight of Government Management, the Federal Workforce,
and the District of Columbia
“Safeguarding the Merit Principles: A Review of the Merit Systems Protection
Board and the Office of Special Counsel”
March 22, 2007

Questions from Chairman Akaka:

1. According to the Office of Special Counsel’s (OSC) FY 2005 Annual Report, the
agency’s 2302(c) Certification Program is designed to assist agencies in meeting
the requirements of Title 5 for educating employees about their rights and
protections. ‘

a. Once agencies are certified in the program, does OSC reassess an agency’s
compliance with the certification program requirements?

- Answer: OSC’s first priority under the program has been initial certification of
executive branch agencies. In general, certification is renewable every three years.

b. According to OSC’s website, some agencies registered for the certification
program as far back as 2002, but have not been certified. What steps is
OSC taking to ensure that federal agencies obtain certification?

Answer: The burden is on each agency to show that they meet the five requirements
listed on our website. We are glad to work with agencies who are seeking to be
either certified or recertified to ensure that this process goes smoothly.

2. Following OSC’s 2005 reorganization, there were widespread reports of low
morale among OSC employees. What steps has OSC taken since that time to
assess the level of morale among its employees and what actions were taken as a
result of such assessments? Would you please provide for the record the fiscal
year 2006 turnover rate for each of OSC’s divisions by position?

Answer: These reports were false, and they were not widespread. A few interest
groups and disreputable reporting created a false impression. Morale may have
been low for disgruntled employees, but for the vast number it has been high at all
times, as far as is known.
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The Special Counsel has established an Employee Advisory Committee
(EAC) made up of non-supervisory (GS-14 and below) representatives from each of
the units within OSC that meets monthly. The EAC is comprised of attorneys,
investigators, and administrative staff that bring concerns directly to the Special
Counsel. These representatives are elected by their respective units and serve for a
one year term. The goal of the EAC is to open up the channels of communication
between the Special Counsel and the rest of the agency by discussing agency-wide
issues.

OSC has also implemented telecommuting, additional training opportunities
and an employee newsletter, as improvements to the work experience within the
agency.

FY 2006 Turnover:

Investigation & Prosecution Division: General Attorney (2),
Management Analyst (2), Investigator (1)
Disclosure Unit: General Attorney (1)
USERRA Unit: General Attorney (1)
Complaints Examining Unit: HR Specialist (1)
_ Legal Counsel and Policy: Investigator/FOIA Specialist (1)
Hatch Act Unit: Admin & Program Assistant (1)

3. What involvement have you or your political staff had with the investigation by
the Office of Personnel Management (OPM) Inspector General (IG) regarding the
structure and methodology of the investigation and how, when, where, and under
what circumstances OSC employees may provide information to the OPM [G?

Answer: The coordination of the investigation was delegated by the Special Counsel
to the Deputy Special Counsel, who has always handled the structure, methodology,
how, when, where, why and other circumstances of the investigation. Leading up to
the signing of the agreement, under which OPM OIG agreed to conduct an
investigation of the Complaint and the Amendment to the Complaint of Prohibited
Personnel Practices, there was discussion and interaction between the Special
Counsel, the Deputy Special Counsel, OPM OIG, PCIE Chairman Clay Johnson,
and the OMB general counsel’s office to settle on the proper law and procedures to
be followed in an OSC-type investigation as well as to address conflict of interest
issues.

The matter is currently being handled by Deputy Special Counsel James
Byrne, a career employee and the only top-level conduit between OSC and OPM
OIG. His predecessor, James McVay, performed the same duties at the outset of the
investigation, and Acting Deputy Special Counsel Rebecca McGinley bridged the
several months between them.
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4. OSC’s 2005 Performance and Accountability Report (PAR) discussed OSC’s
goals and results.

a. The PAR stated that the Office of Personnel Management (OPM) asks
several questions regarding employee rights on the government-wide
Federal Human Capital Survey. How does OSC use the responses from
the survey?

Answer: Please see attachment.

b. The PAR noted that OSC was changing its priority system for prohibited
personnel practice (PPP) cases noting that the previous system began
yielding counterproductive results. What changes has OSC made to the
priority system for cases involving PPPs?

Answer: OSC retains a special focus on whistleblower reprisal cases under 5 USC
2302 (b)(8), but of course every complaint received by OSC is managed on its own
merits. Many of the factors that went into the previous system are still used, but
they are judgment factors, not mandatory factors, and the weighing is done by
senior career supervisors.

5. Under a demonstration project, OSC shares the responsibility with the
Department of Labor to receive and investigate claims from federal service
members under the Uniformed Services Employment and Reemployment Rights
Act (USERRA).

a. If OSC is granted authority to investigate all federal USERRA claims,
what actions would the agency need to take to carry out this
responsibility?

Answer: During the course of the demonstration project, OSC established and fine-
tuned the means for receiving and investigating USERRA claims in a timely and
efficient manner, namely: the USERRA Unit. Because the “USERRA
infrastructure” is already in place, the only action necessary for OSC to be able to
investigate the remaining 50% of federal sector USERRA claims currently being
investigated by the U.S. Department of Labor, Veterans’ Employment and Training
Service, is increasing the number of employees assigned to the USERRA Unit and
providing those employees the necessary resources te do the job (e.g., office space,
computers, etc.).
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b. How many employees at OSC work on the USERRA demonstration
project and what is their position (investigator/attorney)? Do these
employees only handle USERRA cases or other PPPs? If they handle
other PPPs, what percentage of time is spent on USERRA cases and what
percentage of time is spent on PPPs?

Answer: Currently, the USERRA Unit is permanently staffed with the following
personnel:

Chief GS-905-15
Attorney GS-905-15
Attorney GS-905-14
Attorney GS-905-13
Attorney GS-905-13
Investigator GS-1810-13
Investigator GS-1810-13

Additionally, the following personnel are currently detailed to the unit:

Attorney GS-905-13
Attorney GS-905-13

The USERRA Unit is the only unit at OSC that receives, investigates,
analyzes, resolves and prosecutes USERRA cases. Therefore, the foregoing
employees are the only OSC employees handling USERRA claims. (Note: Through
the Special Counsel’s cross-training initiative, several experienced investigators in
OSC’s Investigation and Prosecution Division have recently received USERRA
training and each will likely be assigned one or two USERRA cases in the near
future as part of that training.)

The employees in the USERRA Unit have the experience and expertise to
investigate, analyze, resolve, and prosecute prohibited personnel practice cases and,
since the start of the demonstration project on February 8, 2005, the unit has
received a handful of those cases. Specifically, eight of the approximate 350 cases
assigned to the USERRA Unit during the demonstration project have been
prohibited personnel practice cases (i.e., 2.3%). Itis to be emphasized, however,
that each of those eight cases directly concern service members’ federal employment
rights (e.g., prohibited personnel practices arising under 5 U.S.C. § 2302 (b)(11) or
systemic violations of civil service law, rule, or regulation arising under 5 U.S.C. §
1216). The USERRA Unit is not assigned prohibited personnel practice cases that
are unrelated to service members’ employment rights.

c. Does the policy for contacting employees during an investigation of
USERRA cases differ from that in whistleblower or other PPP cases, and
if so how?
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Answer: The question is confusing. Consequently, it has been assumed: 1)
“contacting” means “arranging to interview or interviewing” and “employees”
mean “witnesses” and 2) the question seeks information on how a USERRA
investigation differs from a prohibited personnel practice investigation, if at all.

Generally speaking, all OSC investigations of matters within its jurisdiction
(including prohibited personnel practice cases, Hatch Act cases, USERRA cases,
and matters arising under 5 U.S.C. § 1216) are accomplished via a therough
examination of documents and witnesses. Witnesses are contacted directly, through
their legal representative, or, at times, through the involved agency’s OSC liaison.
Witnesses are interviewed by various means — telephonically, video-telephonically,
and in-person. In this regard, USERRA investigations are the same as prohibited
personnel practice investigations.

Because USERRA investigations are conducted under title 38, not title 5,
differences exist between USERRA investigations and prohibited personnel practice
investigations. For example, OSC investigates employers that it would not typically
investigate in a prohibited personnel practice case (e.g., the U.S, Postal Service).
Accordingly, there has been a need to establish and foster new working
relationships with those additional federal employers, including establishing new,
minor variations in the manner in which USERRA investigations are conducted
(e.g., identifying new agency liaisons and endeavoring to comply with their requests
regarding the investigation, not always citing 5 C.F.R. § 5.4 as investigative
authority, etc.). So, in this respect, USERRA investigations differ from prohibited
personnel practice investigations.

In short, because USERRA claims are, in essence, prohibited personnel
practice claims, the “nuts and bolts” of USERRA investigations do not differ in any
meaningful way from OSC’s prohibited personnel practice investigations.

6. It seems crucial that there be a cooperative working relationship between
Disclosure Unit staff and the whistleblower throughout the process so that the
whistleblower’s expertise of relevant subject matter is utilized and complaints
properly identified.

a. Please describe in general the level of communication between the
Disclosure Unit and the whistleblower after a substantial likelihood
finding on a whistleblower disclosure has been made by OSC.

Answer: After the substantial likelihood requirement is met, the OSC-assigned case
attorney or the Chief of the Disclosure Unit has as much contact with the
whistleblower (or the whistleblower’s attorney) as desired by the whistleblower, or
as necessary in the interests of the case. Typically, the OSC attorney will make
contact with the whistleblower by telephone or e-mail during the course of the
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agency investigation to ensure that the whistleblower has been contacted and plans
are in place for the whistleblower’s interview. Thereafter, the attorney will contact
the whistleblower in writing upon receipt of the agency’s report to request
comments, and again, any time there is a question about the agency’s response. The
assigned case attorney and/or the Chief of the Disclosure Unit are available to
answer questions or discuss the case status. In many cases, the whistleblower
maintains much more significant contact with the assigned case attorney, and more
frequent communication occurs during the course of the agency investigation and
reporting,

b. The prior Special Counsel met personally with whistleblowers on several
occasions in cases that involved significant public safety issues. How
many whistleblowers, if any, have you met with personally to receive
briefings on issues important to public safety before informing the
President and Congress of your findings on their disclosures?

Answer: Generally, the Special Counsel does not meet personally with
whistleblowers who file disclosures with OSC. However, he has spoken with a
number of whistleblowers either in person or via telephone. This includes Anne
Whiteman and Leroy Smith, OSC’s most recent Public Servant Award recipients.
The Special Counsel, in all cases, including those involving significant public safety
issues, reviews the whistleblower’s personal comments on agency reports, where the
whistleblower has elected to provide them. In addition, he has taken calls over the
years from prospective whistleblowers to discuss whether they might have a case.

c. When itis clear from a whistleblower’s comments and communications
with the OSC that he or she does not believe an agency’s report, pursuant
to 5 U.S.C. 1213, has adequately resolved the whistleblower’s complaint,
what steps does OSC take to address these concerns?

Answer: In many cases, where the whistleblower has provided comments reflecting
that the disclosure has not been resolved, the Disclosure Unit has returned to the
agency to outline the whistleblower’s continuing concerns, and to seek a
supplemental response or responses. Pursuant to 5 U.S.C. Section 1213, the Special
Counsel is required to make a determination as to whether or not the agency has
satisfied the statutory requirements for reporting, and whether or not the findings
of the agency head appear reasonable. In many cases, the Special Counsel has
found the agency report deficient, and has included comments, as authorized by

5 U.S.C. 1213 (e)(3) in his final transmittal of the report to the President and
Congressional oversight committees. For example, in at least one case, the Special
Counsel sought clarification based on the whistleblower’s continuing concerns, and
met with agency officials to discuss these concerns. In other cases, in response to the
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Special Counsel’s request for clarification, the agency has re-investigated the
matter, or provided supplemental or amended reports to address the deficiencies.

d. Especially in technically challenging disclosures, what guarantee does a
whistleblower have that his/her complaint has been accurately relayed to
the agency and that the full scope of their allegations is being
investigated?

Answer: In technically challenging disclosures, the Disclosure Unit has, where
necessary, provided the whistleblower with an opportunity to review and correct
that portion of the referral letter which describes the technical aspects of the
referral. In cases of referral, the whistleblower is notified by letter of the allegations
that have been referred for investigation. In cases where some of the
whistleblower’s allegations do not meet the substantial likelihood requirement and
are not referred for investigation, the whistleblower is notified of the reasons the
allegations were closed and referred to the appropriate Inspector General’s Office.

e. After making a substantial likelihood finding, and receiving the report of
investigation, for FY 2002 through FY2006 in how many cases has OSC
failed to then make a determination as to whether an agency’s ensuing
report appears reasonable?

Answer: In several cases, the Special Counsel has been unable to make a
determination as to whether or not the agency’s report appears reasonable.

7. In your Annual Report, I've noticed that in addition to no longer including
Disclosure Unit survey results, OSC no longer gives a breakdown of PPP intakes
by type (i.e. whistleblowing reprisal, nepotism, etc); no longer gives this
breakdown for allegations referred by OSC for investigation by the Investigation
and Prosecution Division (IPD); and 1o longer provides a clear indication of
whether Disclosure Unit referrals to agency heads were made under section
1213(c) or 1213(g) of Title 5, United States Code.

a. For the fiscal years 2002-2006, Please provide the number of PPP
complaints by type, the number of PPP cases referred to IPD for
investigation by type, the number of whistleblower disclosures referred to
agency heads under 1213 (c) and the number of disclosures referred to
agency heads under 1213(g).

Answer: Please see attachment.
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b. Although you believe that the law does not require you to survey
employees who make disclosures, I believe that such a survey would
provide helpful information to OSC in how it is addressing allegations of
waste, fraud, and abuse in the federal government. Will you survey
employees who make disclosures and include the survey results in future
Annual Reports?

Answer: As the Special Counsel said in his March 28" letter to Sen. Akaka, the OSC
general counsel advised that Disclosure Unit matters do not fall under the statutory
framework laid out for the annual surveys. Naturally, if Congress passes a revision
to the law, OSC will uphold it.

8. Ihave also noticed some discrepancy in your reporting of Disclosure Unit
referrals to agency Inspector Generals in recent years. For example, the FY2006
Annual Report states that the DU referred 10 cases to agency Inspectors General
in FY2002. However, the FY2002 Annual Report says the number of disclosures
referred to 1Gs was 125 that year (FY2002 annual report, page 18).

Also, the number of DU referrals to IGs in FY2000-FY2002 was 106, 119, and
125 respectively, according to the FY2002 Annual Report. These totals seem to
have fallen off significantly in recent years, with 1G referrals between 8 and 24
the last three fiscal years.

a. Are you using a different method for counting referrals to IGs than in
previous years? If not, please explain the discrepancy between the
statistics reported for IG referrals in the FY2002 annual report and those

. reported in FY2006.

Answer: Referrals to the Inspectors General are now reported differently, In
FY2002, any anonymous complaint received was closed by OSC and sent to the
Inspector General of the involved agency, for any action deemed necessary, because
OSC could not make a substantial likelihood determination in those cases. Closure
of these anonymous cases is in accordance with an opinion of the Office of Legal
Counsel, Department of Justice. See Memorandum for the Special Counsel from
the Deputy Attorney General, Office of Legal Counsel, July 1, 1981, When a
whistleblower is anonymous to OSC, the Disclosure Unit cannot make any
determination as to the employee’s status as a federal employee, former federal
employee, or applicant for federal employment, and therefore cannot assert
jurisdiction.

In FY2006, OSC changed its reporting practice in the annual report. Only
those cases in which the whistleblower is identified and OSC has requested
additional information, are now included in the total number of cases referred to the
Inspector General. This more accurately reflects the substantive matters under
OSC’s review.



122

However, anonymous cases are still referred to the Inspector General. In
FY2003, 116 anonymous complaints were closed by OSC and sent to the Inspector
General for any action deemed necessary; 108 in FY2004; 65 in FY2005; and 86 in
FY2006.

b. Please also explain the circumstances in which the Disclosure Unit decides
to refer a case to an agency Inspector General. Please explain why this
process has fallen off in recent years.

Answer: It has not fallen off; see Answer 8a above. If the substantial likelihood
determination cannot be made based on the information provided by the
whistleblower, the matter may be informally referred to the Office of the Inspector
General (I1G) for the involved agency, with a request that the IG assist OSC in its
determination. In many cases, the whistleblower has already reported the matter to
the IG, and the IG may be able to provide to OSC a written report on the matter.
When a case is referred to the IG, a letter to the IG is prepared, for signature by the
Chief of the Disclosure Unit, identifying the disclosures and specifically requesting
that the IG respond to OSC within 60 days. A letter to the whistleblower is also
prepared and signed by the attorney advising that the matter has been referred to
the IG.

In cases in which the informal referral does not resolve the matter, and a
substantial likelihood determination can be made as a result of additional
information obtained from the IG, the matter is formally referred to the agency
head under 5 U.S.C. 1213.

To the extent that informal referrals have decreased, this is due to the fact
that some agencies have elected not to respond to these informal requests for
information, preferring to operate within the more formal statutory structure of
5 U.S.C. 1213. OSC has established very good working relationships with several
Offices of Inspectors General, to facilitate the informal referral and investigation of
a whistleblower’s allegations, and has not changed its policy in this regard.

9. In response to my question on sexual orientation discrimination and determining
if a manager took a prohibited personnel action against an employee because
he/she was gay, you said that “if you peel back the layers very far, you may
indeed find conduct....[b]ut it may also not be that.” Please describe the fact
based questions and answers that are needed to show that the discrimination is not
based on conduct.

Answer: Mr. Bloch has been criticized by this committee for reversing in 2004 what
he determined was the illegal and improper interpretation of a statute to grant class
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status for "sexual orientation,’ a phrase totally foreign to the Civil Service Reform
Act and its legislative history, and a status protection that was explicitly rejected by
the Merit Systems Protection Board in Morales v. Department of Justice 77
M.S.P.R. 482, 484 (1998).

More recently, the Board affirmed Morales and declined to address the
question of whether a status protection could be inferred from 5 U.S.C. 2302(b)(10),
the apparent basis of Mr. Bloch’s predecessor for her decision to extend status
protection for “sexual orientation” when it had never been enforced in that way for
twenty years preceding her tenure. In Mahaffey v. Dept. of Agriculture, 2007
MSPB 93 (March 30, 2007) (pp. 14-16) the Board considered the claimant’s
argument that he had been discriminated against on the basis of his sexual
orientation. The court reiterated what it found in Morales and then addressed the
additional argument that the claimant made that, even if 5 U.S.C. 2302(b)(1) does
not cover sexual orientation as a status protection, section (b)(10) does. The
complainant quoted from Mr. Bloch’s April 2004 policy determination by saying
there was “imputed conduct” in any discrimination that would be based on sexual
orientation. The Board declined to accept that argument.

In addition, the House of Representatives recently introduced HR 20185, the
Employment Nondiscrimination Act (ENDA), to provide for employment
protections against discrimination on the basis of sexual orientation. This has been
accompanied by S1345 and HR 2232, the Clarification of Federal Employment
Protections Act. These two developments make it clear that those protections did
not and do not exist, or they would be enforceable in federal court, and Congress’
own action shows that new legislation is necessary to give OSC the power to
investigate and prosecute for such allegations. Therefore, Mr. Bloch’s actions in
defending his agency against misuse of power and improper prosecutions for this
form of diserimination based on class status rather than conduct was both correct
and necessary. The facts necessary to establish conduct or the lack of conduct in a
(b)(10) claim are as varied as factual patterns in human experience, and it is
impossible to explain this in a hypothetical situation. Suffice it to say, if a
complainant presents facts that show discrimination on the basis of conduct, 0SC
would proceed to fully investigate and prosecute the case,

10. In 2005, you created a new Customer Service Unit (CSU) to better serve the
public and federal employees and OSC operational units. According to OSC’s
press release, having specific personnel assigned for this purpose will help OSC
gain a reputation of better customer service within the federal workforce.

a. How many employees work in the CSU today?

Apswer: On August 15, 2005, the new CSU began operations with two Paralegal
Specialists. These two individuals were hired to handle “hotline calls” as part of the
Officer of the Week duties, which were formerly performed by Attorneys and HR
Specialists in the Complaints Examining Unit (CEU). Initially, both Paralegal
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Specialists received training by the Complaints Examining Unit (CEU) regarding
prohibited personnel practices and performed analysis on some of the easier cases.
The concept seemed promising because the Paralegal Specialists were assigned to
alternate weeks on the hotline and could perform CEU or other paralegal casework
when not answering calls. However, it was difficult getting other paralegal work
and within 6 months, one of the Paralegal Specialists accepted another position
within OSC, and the other ceased employment with OSC. Consequently, the duties
were transferred back to the CEU to continue to serve the public and meet the needs
of OSC. Since this time, there has been some discussion about creating a separate
position in the CEU as an HR Specialist to primarily function as the Officer of the
Week on a daily basis. The primary function of this position would be the hotline
with a relatively small CEU caseload. Due to budget constraints, no action has yet
been taken on this proposal.

b. Please describe their role, the performance standards they are required to
meet, the training they received, and how those employees interact with
IPD and CEU employees.

Answer: See answer 10a.

11. OSC’s fiscal year 2005 Annual Report shows that the number of favorable PPP
actions decreased from 126 in fiscal year 2002 to 45 in 2005. According to the
report, fiscal year 2005 was the year its Investigation and Prosecutions Division
(IPD), which processes PPP cases, reduced its backlog, that many of the backlog
cases had been in the IPD for two or more years, and the majority of these older
cases were not strong cases. OSC added that fiscal year 2006 would be the first
year the IPD would be able to focus primarily on cases received during fiscal year
2006 and expected a higher number of favorable actions. However, in the 2006
Annual Report shows only 52 favorable PPP actions. When asked why there
wasn’t a greater improvement in PPP favorable actions, you responded that “you
can’t determine how many favorable actions you have at a given snapshot of
time” and that the Complaints Examining Unit reported to you that “the quality of
cases that they were seeing in the last two years had decreased or dropped off.”
You also said that there has been a “slight shift in philosophy within the
directorate” of the IPD and the CEU in which OSC is “going after stronger,
bigger things and more litigation when possible rather then perhaps something
that might be a little more insubstantial.”

a. If you believe that you can’t determine how many favorable actions you
have at a given time, then why did the FY05 Annual Report make such a
claim?

Answer: OSC made no guarantees, and still makes none, but hopes for increasing
quality of claims and evidence.
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b. You said that the quality of cases has declined.

A. Please elaborate as to why you believe the quality of cases has
declined. Are the cases not meeting the “reasonable belief”
standard? Do the cases not fall into one of the categories of
whistleblowing disclosure, such as violation of law, rule, or
regulation? Do the allegations not meet the preponderance of the
evidence standard? Do the whistleblowers not provide enough
information to OSC upon their initial contact with the agency?

Answer: This question is very much on point about the deficiencies noted in recent
complaints received by OSC. Each of the reasons you cite has been evident, as well
as others such as failure to cite a personnel action covered by section 2302(b), failur«
to inform OSC that the employee had already appealed and lost a case before
MSPB, or filed a grievance (filing a grievance under a negotiated grievance
procedure precluded filing a ppp over the same alleged ppp). We have found that
many employees have turned to OSC as another grievance system and many of their
grievances do not fit into the prohibited personnel practices Congress established
for OSC to investigate.

B. What assistance does OSC provide to whistleblowers to help
them provide all necessary information related to their
disclosure?

Answer: The question is confusing as to whether it refers to whistleblowers with
pending retaliation claims or with pending disclosures, as the relevant units having
different operating principles and are chartered under different sections of the law,
However, in either case, career employees are available by email or telephone to
discuss pending matters with the whistleblowers that have filed them. In the course
of this communication the OSC employees try to draw out all necessary information
for the case at hand. Other assistance comes in the form of OSC’s general outreach
efforts, which have been important in communicating OSC’s statutes to the public
at large. Another tool is the OSC website, which contains a wealth of information
about how to file and what falls under our statutes. OSC does believe that the
cumulative effect of improved education and outreach has produced fewer
complaints.

c. Do you agree with the shift in philosophy by the directorate of the IPD and
the CEU?
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Answer: I agree with the operating principles currently employed by the IPD and
CEU., I have requested these units to find better and more cases, while
acknowledging that we cannot invent the cases.

d. If OSC is to protect federal employees from prohibited personnel
practices, especially reprisal for whistleblowing, why then is OSC only
going after stronger and bigger cases?

Answer: “Stronger, bigger things” in my testimony refers to more aggressive actions
with regard to litigation and investigation. OSC reviews every case that comes
before it equally. However, such review bears out that some cases are more suitable
for litigation than others, just as some cases are more meritorious than others.

Crucially, even in cases where litigation might not be appropriate, we can
occasionally obtain a favorable settlement for the claimant. With this understood,
OSC is pursuing maximuam value for the federal workers, and not “only” going after
“stronger and bigger” cases. The power to educate through highlighting important
actions of the agency has proved useful as a deterrent to agencies committing PPPs
or violations under USERRA or the Hatch Act.

e. What assistance is provided to whistleblowers who are subject to
retaliation and whose disclosure does not meet the “stronger and bigger”
test applied by the IPD and CEU?

Answer: The question proceeds from a faulty premise. All whistleblowers receive
the same level of assistance as OSC reviews retaliation claims. Any such claim OSC
finds valid will be pursued, whether the complaint is ultimately settled or proceeds
to prosecution. The faulty premise is that pursuing stronger and bigger cases in any
way detracts from pursuing smaller or possibly weaker cases, so long as they meet a
minimum level of proof. Indeed, the increase in enforcement and corrective action
rates in DU, USERRA and Hatch Act cases bears out that OSC has taken down
walls to cases getting through.

12. In response to my question on the low number of PPP favorable actions you said,
“We have tried to encourage the CEU examiners to speak with the complainants
and try to find the good that is within their case. It might not be 100 percent
good, but maybe there's a PPP in there. [ have even sat in on the sort of round
robin sessions of the CEU where they brainstorm and try to figure out where is
the PPP. I've kidded with them that it's kind of like “Where is Waldo?” Where's
the hidden PPP, because sometimes when a federal executive employee comes to
you, they have a problem, and it's a bundle of things.” Does this mean that
employees are not being turned away from OSC, or their cases dismissed, because
they filled out the OSC Form 11 improperly, but there is evidence that a
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prohibited personnel practice had occurred? Please provide all relevant policies
and communications to staff on this specific issue, as well as on communicating
with complainants generally about “finding the right PPP.”

Answer: In no case will such an employee be turned away. OSC conducts
supervisor/colleague review committees where several career members of the
Complaints Examining Unit go over cases to determine if a ppp seems to have been
committed, to backstop the work conducted by the individual examiner.

13. In further response to the question mentioned above, you said in part, “We need to
make better case law.” Please explain in detail what you mean by this response.

Answer: To make better case law, in this context, means for OSC to push cases that
will flesh out gray areas in the law where the extent of worker protections are less
understood. This is very important for those protections, to make it clear what is
protected and what isn’t. Clear bright lines make for better, safer law.

Since OSC and MSPB were created in 1978 and began operating in 1979,
there have been very few cases analyzing the elements of the various prohibited
personnel practices. Thus, for most PPPs, we do not have a body of case law telling
us how to interpret whether certain personnel actions constitute a PPP. I would like
to bring more test cases in order to establish such.

Such test cases are especially valuable because a successful result benefits not
Just the respective complainant, but future complainants as well. For example, in
the arena of (b)(6) unauthorized preference cases, OSC has taken an aggressive
approach and filed litigation with the board. In that case, the matter settled
satisfactorily with DHS and the case law was not advanced per se, but the point was
made and a kind of precedent was set. We have also filed a number of USERRA
and Hatch cases that have made important law.

14. In the case of Leroy Smith, you said that OSC stopped the investigation because it
was asked to do so by Mr. Smith.

a. On November 11, 2004, and on March 23, 2006, OSC wrote letters to Mr.
Smith, which have been included in the record, advising him that OSC had
made a determination to close its investigation into his allegations. How
did OSC make a determination to close its investigation into Mr. Smith’s
case and yet still recognize him for his work as a whistleblower?

Answer: OSC was required by statute to close its investigation into Leroy Smith’s
whistleblower reprisal complaint after Mr. Smith withdrew the complaint. As a

matter of contract, Mr. Smith and his attorneys agreed that he had to ’
“immediately” withdraw his PPP complaint from OSC. This was a separate legal
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matter from the pursuit of Mr. Smith’s whistleblower disclosure of hazardous
environmental conditions, which he did not withdraw. His disclosure was pursued
by OSC up to and including the April 379, 2006 letter from Special Counsel Scott
Bloch to President Bush criticizing the deficient report and calling for a fuller
investigation. That investigation is still proceeding into multiple facilities by the
Inspector General of the U.S. Department of Justice to correct toxic emissions
wherever they may be occurring.

b. Why did Mr. Smith decide to get his own attorney to address his reprisal
claim and if OSC was still reviewing the matter?

Answer: Mr. Smith had claims pending with other agencies prior to his
whistleblower reprisal claim at OSC, and his negotiation for a global settlement was
underway before OSC had an opportunity to investigate his claim. Mr. Jeffrey
Ruch of Public Employees for Environmental Responsibility was one of his
attorneys, and he put out an inaccurate statement about his client as well as OSC’s
role in not pursuing Mr. Smith’s PPP to completion. Information about that is
included in the attachment to this question. This appears to be the source of this
line of questioning by the committee.

Telling the truth about his case handling is also important, and Mr. Smith’s
handlers have explained the case inaccurately. It is not true that the attorneys
working at OSC retaliated against Mr. Smith by dismissing his complaint.

OSC had no choice in the matter; Mr, Smith and his attorneys withdrew his
complaint. Mr. Smith and his attorneys entered into an agreement with the
Department of Justice to resolve his employment claims, including his retaliation
claims, and agreed to withdraw his complaint from OSC, and from MSPB, and any
other claims he had or might have had against DOJ or BOP.

The statement that OSC refused to take the claims of the other people at
BOP Atwater facility is incomplete. OSC had no jurisdiction over them because
they were not federal executive employees, but we took Leroy Smith’s complaint
and substantiated it which had the same effect of taking care of the other employees
identical claims.

The case we had took as long as it took to get BOP’s initial investigation,
which was inadequate, we gave them feedback and they did further investigation,
and we then had a statutory obligation to send those reports to Mr. Smith, and only
then could we send the letter to the President and Congress. We took action as
swiftly as possible given the complex facts, and the process required by statute, We
never heard any complaints from Mr. Smith, and in fact in the summer of 2006 he
called the Special Counsel, the case attorney, and the head of the disclosure unit to
express his extreme satisfaction at how his case was handled, and then was told the
Special Counsel was considering him for the Public Servant of the Year award,
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which he was subsequently granted. He never complained to us either personally or
through his attorneys about how OSC handled his whistleblower disclosure or
retaliation case.

Mr. Smith’s attorney at PEER put out a press release when OSC put out its
press release sending its letter to the President and Congress that said nothing
negative about any improper treatment or any other negative statement about the
handling of Mr. Smith’s case by OSC.

c¢. Why did OSC decide to cancel the award ceremony for Mr. Smith when it
sought to recognize him for his whistleblower efforts? Did you pay for
Mr. Smith to travel to DC to participate in the ceremony? Did you allow
him to come by and pick up his award? Was the ceremony rescheduled
and if not, why?

Answer: OSC continues to honor Leroy Smith for his courageous whistleblowing,
and the Special Counsel has spoken on numerous occasions about his admiration for
Mr. Smith’s actions. Mr, Smith is and remains the 2006 recipient of the Public
Servant Award, and agency staff confirmed that he received a trophy and framed
certificate as a show of thanks for his efforts. Unfortunately, the event itself was
canceled due to staffing concerns after the death in the family of a key employee.
Agency funds were used to bring Mr. Smith to Washington.

15. According to various stakeholders, OSC has changed the way it calculates and
determines the number of favorable actions. Please provide a description, with
relevant case number, of all 45 favorable actions obtained by OSC on behalf of
employees during FY2005. Please provide a description, with relevant case
number, of all 52 favorable actions obtained by OSC on behalf of employees in
FY2006.

Answer: Please see attachment.

16. Did OSC include a settlement brokered in early FY2003 by OSC on behalf of a
Department of Energy nuclear security specialist in its reported favorable action
statistics for FY2004 or FY2005? If not, why was a narrative summary of this
settlement action included in the FY2004 annual report (page 9) and again in the
FY2005 annual report (page 12)?

Answer: The corrective action achieved in this case was counted in the FY 2004
statistics. The brief narrative description of this case was inadvertently retained in
the narrative section of the FY 2005 annual report. However, it was not counted in
the FY 2005 corrective action statistics.
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17. Under the prior Special Counsel, complaints examiners were required to provide
complainants alleging retaliation and other prohibited personnel practices an
opportunity to speak with the examiner reviewing their case before it was closed.
OSC’s pretermination letters advised the complainants of this right. According to
whistleblower advocates, the former Special Counsel’s policy is no longer in
effect. Please explain why this policy has been abandoned. If true, please
provide all relevant policies and communications to staff on this specific issue, as
well as on communicating with complainants generally.

Answer: Examiners are still available to speak with complainants and spend a
significant portion of their time doing so. In addition, examiners frequently
communicate by email with complainants. Staff expressed that inordinate amounts
of time were required to perform tasks that provided no due process but were
designed to appease outside special interests. They recommended that the
elimination of these needless and unhelpful requirements not contained in law
would help provide better and more efficient and expeditious service to all federal
employees.

18. For many years, OSC has given complainants 16 days to respond to OSC’s
predetermination letters to allow them the opportunity to provide information for
OSC to consider before closing their cases. OSC also had a policy of giving
complainants reasonable extensions of time when they were unable to meet the 16
day deadline. According to whistleblower advocates, during your tenure the 16
day period has been reduced to 13 days and extensions of time to respond are not
routinely granted. Please verify if this is true and explain your basis for reducing
the amount of time for complainants to respond to OSC’s preliminary findings,
particularly given that the vast majority of the complainants are not represented
by counsel.

Answer: The statute requires only 10 days be granted to complainants. In past
years, it was felt that mail transmission concerns (both internal and external) made
16 days a more appropriate timeframe. With recent improvements and the rising
availability of instant communication, the extra time has proven unnecessary.
Three additional days for mailing is the model contained within the federal rules of
civil procedure.

19. In response to questions I submitted following the May 2005 hearing on OSC,
you wrote, “The [Disclosure Unit] staff has consistently rejected Federal agency
reports that were deemed unacceptable, based upon whistleblower comments
submitted pursuant to 5 U.S.C. 1213(e)(1). The capable DU staff decides if and
when the agency report is acceptable. If the agency report is unacceptable, DU
sends the agency report back to the agency for revision. Some agency reports
have been revised two or more times before the DU accepts them as resolving the
whistleblower’s complaint.”



131

a. Since May 2005, has OSC changed this policy, and/or stopped requiring
agencies to submit additional information or reports if their initial effort
does not meet the statutory requirements of 5 U.S.C. 1213, or reasonably
resolve a whistleblower’s complaint, as specified in 5 U.S.C. § 1213?

Answer: There has been no change in the Disclosure Unit procedure for reviewing
agency reports submitted pursuant to 5 U.S.C. 1213 since May 2005. In all cases
where, in the judgment of the assigned case attorney, with the concurrence of the
Chief of the Disclosure Unit, the initial agency report does not meet the statutory
requirements of 5 U.S.C. 1213, or if the findings of the agency head do not appear
reasonable, OSC will request clarification from the agency, usually in the form of a
supplemental report or reports. In all cases, the Special Counsel makes the final
determination, after review of the case, whether or not the agency report is
statutorily sufficient and/or reasonable. Further, the Special Counsel and Deputy
Special Counsel receive weekly briefings and monthly status reports from the Chief
of the Disclosure Unit regarding pending matters; particularly those in which an
agency report is being evaluated.

b. Further, in your answer you indicate that the career staff in the DU are
making decisions about whether a report is or is not acceptable. Prior
Special Counsels have personally reviewed this determination by the
career staff. Do you?

Answer: Yes. Please see answer to Question 19a above.

20. Section 1213(e)(2) of Title 5, United States Code, does not specifically define the
term “reasonable,” referring to the standard to which OSC shall measure the
report submitted by an agency in response to a referral of a whistleblower
disclosure.

a. Please provide a general description of the requirements that must be met
for OSC to determine that an agency’s report is reasonable.

Answer: 5 U.S.C. 1213(e)(2) states that, “[u]pon receipt of any report of the head of
an agency required under subsection (c) of this section, the Special Counsel shall
review the report and determine whether — (A) the findings of the head of the
agency appear reasonable; and (B) the report of the agency under subsection (c)(1)
of this section contains the information required under subsection (d) of this section.
“Reasonable” is not defined in the statute; therefore, the Special Counsel has
adopted a generally accepted definition of reasonable, i.e., whether the report is
governed by or in accordance with reason or sound thinking under the totality of
circumstances.
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b. Is it necessary for the agency during the course of its investigation to
address each allegation referred by OSC in order for OSC to determine
that a report is reasonable and meets statutory requirements?

Answer: Generally, yes. In assessing the reasonableness of an agency report, the
Special Counsel considers the totality of the evidence and findings of the agency

head. As such, the agency’s response to each allegation referred is an important
consideration.

¢. Would assurances in an agency report that past wrongdoing had been
corrected without an explanation of the changes in agency rules,
regulations, or practices that led to correction or disciplinary action against
any employee that was involved in the wrongdoing satisfy an agency’s
statutory requirements and meet reasonableness standards?

Answer: 5 U.S.C. 1213(d)(5) mandates that an agency report include, “a description
of any action taken or planned as a result of the investigation, such as — (A) changes
in agency rules, regulations, or practices...” and “disciplinary action against any
employee.” As such, in evaluating whether or not an agency report has met
statutory requirements, OSC would consider whether or not the agency report
contains this information, particularly where the report reflects that wrongdoing
has occurred. Generally, where the report substantiates wrongdoing that results in
disciplinary action against an employee, the Special Counsel expects that the report
will contain sufficient detail regarding the nature and extent of disciplinary action.
Decisions regarding reasonableness are based upon the totality of the information
reported by the agency, i.e. whether the “findings of the head of the agency appear
reasonable,”

d. What steps, if any, does OSC take to make sure that its recommendations
have been adopted or acted on, especially when those recommendations
were necessary for the OSC to find that an agency had adequately resolved
a whistleblower’s complaint?

Answer: 5 U.S.C. 1213(¢)(3) requires that the Special Counsel “transmit any agency
report received...and any appropriate comments or recommendations by the
Special Counsel to the President...” and the congressional committees with
jurisdiction over the agency involved. The Special Counsel does not make
recommendations in all cases. The agency head receives a letter from the Special
Counsel incorporating his recommendations and/or comments. The Special
Counsel, however, is not authorized by statute to enforce any such
recommendations, and any agency action on those recommendations is left to the
discretion of the agency head. However, I do ask for reports or follow-ups on cases
where recommendations have been made for further action.
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e. What are the deadlines for OSC, the agency, and whistleblowers to
respond to the referred disclosure, the agency report, and/or a request for
more information and how often are these deadlines met by OSC, federal
agencies, and the whistleblower?

Answer: 5 U.S.C. 1213(¢)(1)(B) requires that the agency head “submit a written
report... within 60 days after the date on which the information is transmitted to the
agency head or within any longer period of time agreed to in writing by the Special
Counsel.” Generally, the agency is granted an extension of time in 60-day
increments as necessary to complete the investigation and report. If an agency
requests more than two 60-day extensions of time, the Special Counsel will generally
review and approve or deny such extensions. When the Special Counsel requests
additional information following receipt of a report, the agency head is typically
granted between 30 and 60 days to respond, with extensions as necessary, depending
on the nature and extent of the information requested. Pursuant to 5 U.S.C, 1213
(e)(1), the whistleblower is given 15 days after receipt of a copy of the agency report
to submit comments. OSC grants extensions of time to the whistleblower as
necessary. ‘

Questions from Senator Alexander:

1. How many specific Prohibited Personnel Practices (PPP) allegations were
contained in the 5529 PPP complaints OSC dispositioned in FY 2002 - 20047

Answer: Once we subtract out the complaints that came to OSC without citing any
prohibited personnel practice or prohibited activity, it appears there were
approximately 6,203 specific PPP allegations made in those 5,529 complaints from
FY 2002 to FY 2004.

2. Ofthese, in how many did OSC make a positive PPP determination - “there are
reasonable grounds to believe a PPP has occurred, exists, ot is to be taken™?

Answer: Questions 2, 3, 4, ¢ and 10 deal with terminology currently under litigation.
Therefore, OSC will not comment in detail.

However, it is important to understand that most meritorious cases are resolved by
staff attorneys and investigators prior to reaching the stage where a formal
corrective action letter is sent by the Special Counsel to an agency head pursuant to
5 U.S.C. 1214(b)(2)(B). The numbers of formal corrective action letters from the
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Special Counsel during the period specified in the question are reported in the
agency’s annual reports,

3. Ofthese, in how many were negative PPP determinations made?

Answer: See Answer to Question 2,

4. If the numbers do not add up, what is the explanation for the discrepancy, given
OSC’s statutory obligation to make and appropriately report this positive or
negative PPP determination?

Answer: See Answer to Question 2.

5. OSC claims to have obtained 321 “favorable actions” in 255 cases in FY 2002-
2004. How many positive PPP determination reports did it make to the Merit
Systems Protection Board (MSPB) during this time, per 5 USC 1214(b)(2)(B), as
required by a 2000 court decision in Weber v. Department of Army, 209 F.3d
756, 758 (D.C. Cir. 2000)?

Answer: Weber described subsection (b)(2)(B) - it did not require any action by
OSC. See, however, answer to Question 2.

6. Do OSC PPP investigation termination letters contain the required “termination
notice” of 5 USC 1214 (appendix)? If not, why not?

Answer: OSC letters terminating PPP investigations contain the information
described in 5 U.S.C. 1214 for such letters.
7. Does OSC provide the information described in the “termination statement,” by

phone, when requested by the complainant? If not, why not?

Answer: Yes.
8. Do OSC’s PPP termination letters report OSC’s statutory required PPP
determination or only OSC’s discretionary determination about seeking corrective

action on behalf of the complainant at MSPB?

Answer: See Answer to Question 6.
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9. How can the heads of agencies comply with their statutory obligations to “prevent
PPP’s” in their agencies (see 5 USC 2302(c)), if OSC does not formally report all
its positive PPP determinations?

Answer: See Answer to Question 2,
10. How can the information required by the No FEAR act (see 5 USC 2301
appendix) be compiled if OSC does not formally report all its positive PPP

determinations?

Answer: See Answer to Question 2.
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4. 0OSC’s 2005 Performance and Accountability Report (PAR) discussed
08C’'s grals and results.

a. The PAR stated that the Office of Personnel Management
(OPM} asks several questions regarding employee rights on the
government-wide Federal Human Capital Survey. How does O5C use
the responses from the survey?

Strongly Neither . Strongly | Do Not #of
v Agree | Agree nor | Disagree . \
Agree f Disagree Know Respondents
| Disagree
22.6% 39.6% 17.9% 5.0% 5.4% ).6% 221,426

Strongly Neither . Strongly { Do Not # of
- Agree | Agree nor | Disagree . i
Agree : Disagree Knew Respondents
Disagree
15.5% 33.6% 23.2% D.9% .8% 1% 221,392

These statistics seem to indicate that 2 minority of Federal employees think that Prohibited
Personnet Practices and retaliation against whistieblowing are tolerated in agencies (for
Question #45, 10.4% of the respondents either Disagree or Strongly Disagree, and for Question
#456 that percentage is 18.7%). This minority group is likely made up of a combination of
ernployees that have experienced or heard of such things happening currently in their agencies,
employees that have a memory of such things happening in the past in their agencies, and
employees that prefer to answer in the negative regardless of what is happening in their
agencies.

Statistics such as this validate OSC's Outreach Program. OSC recognizes that there are
agencies in which infractions continue to occur. OSC vigorously pursues the investigations of
such actions when OSC knows about them. OSC’s Outreach program has two very important
effects:

+ \When managers and supervisors in an agency are trained in understanding
Prohibited Personnel Practices, they commit less of them.

» When rank and file employees become aware of the laws and legal protections they
have, complaints are filed with OSC. When OSC sifts through the complaints, finds
the ones with merit, and obtains corrective or disciplinary action, it has the effect of
reducing the number of infractions that occur in the long term.

The occurrence of both of these effects over time boosts the confidence of Federal employees
concerning the facts that the laws against Prohibited Personnel Practices and retaliation for
whistieblowing are strongly enforced.

OSC uses the statistics to know what is happening concerning overall government-wide
perceptions of enforcement in the Federal workforce, But OSC does not receive agency specific
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information showing the perceptions at individual agencies. OSC performs dozens of outreach
events every year, and offers its 2302(c) certification program to all agencies.

The Five Requirements of the 2302(c) Certification Program

1. POSTINGS: Agencies should post the laws regarding PPPs as well as information regarding
the process for making confidential disclosures to OSC. Posters containing this information
shouid be displayed in ali personnel and EEO offices and in other prominent places
throughout the agency.

The following posters are required to be posted throughout your agency in order to obtain
certification:

1. "Whistieblowing”: Defines a “whistleblower” as someone who discioses information he
or she reasonably believes evidences a violation of any iaw, rule, or regulation, gross
mismanagement, gross waste of funds, abuse of authority, substantial and specific
danger to public heath, and substantial and specific danger to public safety.

2. “Whistleblower Retaliation”: Asks, “What is whistieblower retaliation?” A federai
employee authorized to take, direct others to take, recommend or approve any
personnel action may not take, fail to take, or threaten to take any personnel action
against an employee because of protected whistieblowing. Cites an examiple. Defines
“protected whistieblowing.”

3. Prohibited Personnel Practices” (PPPs): Lists (in two columns) what federal
employees are prohibited from doing under federal law.

The following materials, though not required to obtain certification, are also highly
recommended by the OSC;

4. "The Hatch Act and Federal Employees” (poster): Lists (in two columns) Permitted
and Prohibited Activities for Employees who may engage in Partisan Activity.

5. "Political Activity and the Federal Employee” (bookiet): 13 pages long, Explains the
Hatch Act, Its Importance to Federal Employees, Who is covered under the Hatch Act,
Permitted and Prohibited Activities for Employees Who May Engage in Partisan
Activity, Questions and Answers, Permitted and Prohibited Activities for Employees
Subject to Additional Restrictions, Questions and Answers, Designated Communities,
Penalties, The Office of Special Counsel, Title 5, US Code Sections 7321 ~ 73286.

6. 'Political Activity and the State and Local Employee” (booklet): 11 pages long,

Explains the Hatch Act, its Importance to State and Local Employees, Who is
Covered, Who is Not Covered, Permitted and Prohibited Activities for State and Local
Employees, The Office of Special Counsel, Title 5, US Code Sections 1501 - 1508,
Questions and Answers on General Provisions, Prohibited Activities, Permitted
Activities, Penalties for Violation, and Special Considerations for Employee-of-Private,
Nonprofit Agencies Receiving Federal Assistance.

To order any of these posters, click on: "GPO Bookstore",

2. NEW EMPLOYEES: Written materials on PPPs, the WPA and OSC's role in enforcing these
laws shouid be provided in new employee orientation packets. OSC has created informational
materials, including an outline of PPP rights and remedies (“Your Rights as a Federal
Employee") that can either be printed or sent via e-mail. In addition, examples of letters sent to
agency employees by agency heads, outlining rights and remedies under the WPA, are also
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available under the employee notification requirement below.

. EMPLOYEE NOTIFICATION: Written materials on PPPs, the WPA and OSC's role in
enforcing these laws should be provided to all employees on an annuat basis. Agencies
should also include this information on their web sites. As noted above, OSC has developed
materials which can be e-mailed to help agencies fulfill this requirement ("Your Rights as a
Federai Employee"). Examples of letters sent to agency employees by agency heads,
outfining rights and remedies under the WPA, are also available below:

« Example letter 1 (OFM Director Kay Coles James)

+ Exampie letter 2 (former VA Secretary Togo West)

¢ Example letter 3 (former IRS Commissioner Charles Rossotti)

. SUPERVISORY TRAINING: Each agency, in consuitation with OSC, should provide training to
managers and supervisors to ensure their understanding of their responsibilities under the
PPP and whistieblower protection provisions of Title 5. OSC has developed several options to
aid agencies in fulfilling this requirement of the program including: providing speakers for
satellite training or to address large groups of employees and a Power Point presentation.

. COMPUTER LINK: Each agency should provide a link from its own web site or intranet site to
the OSC web site (www.0sc.gov).
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148

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, N.wW,, Suite 300
washington, D.C. 20036-4505

WWwW.0sC. gOV

The Special Counsel
March 28, 2007

Chairman Daniel K. Akaka

Subcommiittee on Oversight of )
Government Management, the Federal Workforce,
And the District of Columbia

442 Hart Senate Building

Washington, DC 20510

Dear Chairman Akaka:

Thank you again for the opportunity to testify last Thursday on protecting the merit
system. It was a pleasure to see you and Sen. Voinovich again and to have the chance to
expound on the work our agency is doing.

I have a few specific areas that I would like to follow up on in regards to the hearing, anc
for which purpose I have enclosed the relevant documents,

During the hearing, you asked about the Leroy Smith case. As I responded, we applaud
Mr. Smith for his courageous whistleblowing. Multiple divisions of our agency worked hard
for him. Even though his case has passed beyond our statutory reach, we continued to aid him
by naming him the 2006 Public Servant of the Year, therefore keeping his case in the public
eye and hopefully contributing to a positive resolution of the problems he brought to light,

I was disappointed, however, to hear a charge against me and my career staff that has
been repeatedly discredited. Our agency was aggressively pursuing action regarding Mr.
Smith’s claim of whistleblower reprisal when he withdrew his complaint from our agency,
leaving us statutorily unable to pursue that part of his case, Mr. Smith used private counsel to
reach a settlement with his agency that required him to withdraw his complaint from OSC. His
settlement agreement expressly required him to withdraw his whistleblower retaliation
complaint from OSC. We complied with his withdrawal,

However, we continued to pursue action on his whistleblower disclosure regarding the
environmental safety hazards at Bureau of Prisons facilities. Our record on that is, [ am
confident, quite strong.

Nevertheless, several months ago, a scurrilous rumor started circulating that OSC had
“refused to investigate” or had “thrown out” the whistleblower reprisal complaint filed by Mr.
Smith. As you will see in the attached documents — legal documents detailing Mr. Smith’s
withdrawal of his complaint — OSC did no such thing. I hope in the future that you and I, as
well as our staffs, can communicate more closely regarding any questions you have regarding
such serious charges.
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U.S. Office of Special Counsel
Chairman Akaka
Page 2

Indeed, Mr. Smith called us in the Jast two weeks to refer more whistleblowers to our
office in other federal prison facilities, and we are quite pleased that he has continued to show
leadership in this important effort to prevent physical harm and to redress reprisals against
employees doing the right thing. We again laud him for his efforts. It truly detracts from what
he has accomplished for these unfounded rumors to be repeated. It can only serve to deter
other whistleblowers from coming forward.

On the question of corrective actions achieved in Prohibited Personnel Practice cases, |
would note that outreach is a major component of the execution of each of our statutory
functions. In many cases, federal managers and employees do not know the laws in question or
the details of OSC’s enforcement powers. I have to credit my immediate predecessor with
initiating OSC’s outreach efforts, which we have since worked to redouble. The theory has
been advanced that the past seven or eight years of outreach has had a significant effect on the
understanding federal employees have of their rights. This has led to a corresponding
reluctance to violate them, and therefore a reduction in the overall corrective action rate.

Another question that came up during the hearing related to our Disclosure Unit survey
results. T was reminded after the hearing that our general counsel, a longtime career employee,
has advised the statutory power to survey complainants did not extend to the whistleblower
disclosure area. I have chosen to abide by that advice.

Finally, another unfounded and erroneous statement was made at the hearing that I never
had the opportunity to directly confront and dispel. You mention that I had been accused in an
article in the Washington Post of having interfered in or obstructed the OPM Inspector General
investigation. The article did not mention anything about me other than to repeat false
allegations contained in the complaints against me. [ have been recused and uninvolved in the
decisions made as to the investigation. ] was unaware of the e mails giving instructions to the
agency on who was to act as go between until [ saw those e mails myself at the same time as
the rest of the agency. The article in the Washington Post, while filled with inaccuracies, never
claimed that I had anything to do with any “obstruction.” I have fully cooperated in the
investigation. The rumors spread in the hearing do not serve the process and are not worthy of
the dignity of the United States Senate.

I am also enclosing a copy of our request for reauthorization, including certain legislative
fixes we believe will better improve our ability to execute our statutory missions. Although we
did not have the chance to discuss the details at the hearing, I look forward to answering any
questions you may have, and my staff stands ready as well. As [ did mention in my testimony,
I am pleased to note that you have favored some of these fixes in legislation of your own.
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U.S. OFFICE OF SPECIAL COUNSEL
1301 Clay Street, Suite 3658
Oaldand, California 94612-5217

San Francisco Bay Area Field Office

January 10, 2006

Mr. Leroy A. Smith, Jr.
2708 5th Street
Atwater, CA 95301

Re: OSC File No, MA-05-1229
Dear Mr. Smith:

This letter is to inform you that your complaint to the Office of Special Counsel
(OSC), docketed as MA-05-1229, has been closed. In your complaint, you stated that
you had earlier reported to OSC’s Disclosure Unit that officials at the U.S, Department of
Justice (DOJ), Federal Bureau of Prisons, United States Penitentiary, in Atwater,
California, were committing numerous safety violations. You stated that as a result of
your report, BOP officials did not respond appropriately to an Office of Workers®
Compensation Programs (OWCP) claim that you filed due to stress you experienced
following your disclosures. OSC referred your case for investigation of a potential
violation of 5 U.8.C. § 2302(b)(%).

On December 14, 2005, OSC received a copy of a settlement in the matter of Leroy
Smith v. Alberto Gonzales, U.S. Attorney General, U.S. Department of Justice, Federal
Bureau of Prisons. In this settlement, which you signed on November 22, 2005, you
withdrew your complaint to OSC. Based on this agreement, OSC has closed your
complaint, and will take no further action in your case. If you have any questions, please
contact me at (510) 637-3460.

Sincerely, ‘
SN

Rachel Venier

Attomey

Investigation and Prosecution Division
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Thank you once again. I look forward to working with you and the committee in
improving the merit system.

Incerely,

%ﬂ J. Bloch

Special Counsel

Ce: Ranking Member Gedrge Voinovich
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 LLB/LMR Phoenix

LEROY A. SMITH, JR.,

)
Complainant/appellant. ) . )
i b 3 BEOC Case No, 370-2005-00276X
. )
) Agency Case Ne. P-2005-0021
ALBERTO GONZALES, ) L ' ,
U.S. ATTORNEY GENERAL, ) MSEB Docket No, SF-1221-05-0341-W-1
U.5. DRPARTMENT OF JUSTICRE, ) i )
FEDERAL BUREAU OF PRIEONS, ) 0§C Case No, MA-05-1229
" Agency. . 1 ‘ .

SETTLEMENT AND COMPROMISE AGREEMENT

. | )
Sy this Settlernznt pnd Compromise Agreement, it is stipalated and agreed by and
between Leroy A, Smith, Fr., (Conplainent /aﬁp&ﬂmt), Mary Dryovage, Attomey at Law,
Theresa Smith, and the U.S, Department of Justice / Federsl Buresty of Prisons (the

agency), that in exchimgs for valid consideration (fhe reseipt and sufficiency of whichis

hereby acknowledged) Complainant/sppellant fnd Theress Smith agres o withdvaw all
pending complainis, inhoding but not limited fo: Equal Bmployment Opportmity
Commission (FROC) actions including Agency No. P-2005-0021, Mexit System
‘Protection Board (MSPB) appeals including Dockst No. SB-1221-05-0341-W-1, Office
of Speeial Counse] complaints, and any other peuding cormplaimts or actions filed or

“which could be filed in sy forym whichare based upon any of the facts described in any

of ‘Complainant/appsllant’s EEQ, MSPB, OIG, and/or OSC cases or facts otherwise
known to Camplﬁnmﬁappeﬂant‘md'ﬁzresagmiﬂl at The date-of executior of tids
Settlernent and Compromise Agreement.

'
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- damages, liquidated daranges, persona] infucy
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. Conrplainant/zppellant declares that he bas 000 FEVIOWEQ TN DULIGHICHL B

Compromise Agreern ! writh his atmmey 4n thht e fally understands the terms of such
Settlement and | Comprmimxe Agmement. Comp Isinant/eppellant further declares that he

voluntarily accepts this Settlement and Compromise Agreemeit for the purpose of

making full and final comprivuise ofa:ll claamsvéhmh were made or could hsve been
made in connection Wrﬂl fhe causes ofctiongmd underiying farts now pending in the
OSC, MSPB and cases, including but dhmxtedto claims for compensatory

1 irury) beck pay, front pay, broach of contract, -
attoney’s fees, interest and/or-coste mid thata a(.memenw au:l mdsrstandmgs of the
parties have been mcludad mdcxprmed i)
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U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, N.W,, Suite 300
washingion, D).C. 20036-4505

WWW,08C, OV

The Special Counsel March 21, 2007
Chairman Daniel K. Akaka
Subcommittee on Oversight of
Government Management, the Federal Workforce,
and the District of Columbia

442 Senate Hart Building

Washington, DC 20510

Dear Chairman Akaka:

I am pleased to forward for the consideration of Congress proposed legislation to extend
the reauthorization of the U.S. Office of Special Counsel (OSC) for fiscal years 2008 through
2012. OSC’s current authorization expires at the end of fiscal year 2007,

As you know, OSC is an independent federal agency with four major statutory
responsibilities. The first is to investigate and prosecute employee allegations of prohibited
personnel practices at federal agencies, including retaliation for whistleblowing. In cases
where an OSC investigation reveals reasonable grounds to believe that a prohibited personnel
practice has been committed, and an agency declines to voluntarily provide reliefto a
complainant, OSC will prosecute 2 petition for corrective action before the Merit Systems
Protection Board.!

OSC’s second major charge is the interpretation and enforcement of the Hatch Act
provisions governing political activity by federal employees and certain state and local
employees. OSC promotes compliance by government employees with legal restrictions on
political activity by providing over a thousand advisory opinions every year on the Hatch Act,
enabling individuals to determine whether their contemplated political activities are permitted
under the Act. OSC also enforces compliance with the Act. When an OSC investigation
reveals a violation, depending on its severity, OSC will either issue a warning letter to the
employee or prosecute a violation before the MSPB,

The third statutory responsibility is to provide a secure channel for whistleblowers
through its Disclosure Unit for federal workers. This allows them to disclose information about
various workplace improprieties including a violation of law, rule or regulation, gross
mismanagement, waste of funds, abuse of authority, or a substantial danger to public health or
safety.

OSC’s fourth major statutory focus is its role in enforcing the Uniformed Services
Employment and Reemployment Act (USERRA), the federal law which proscribes workplace
discrimination on the basis of past, preset or future uniformed service and sets forth the

" O8C's investigations frequently result in the favorable settlement of complaints without Htigation.
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reemployment rights of persons who are absent from their civilian employment due to

uniformed service, OSC prosecutes violations of USERRA occurring in the federal sector.
In addition to reauthorization, I request several statutory changes to improve the

functioning of OSC. 1have attached a document covering them in greater depth, but in brief:

13 We request the Committee modify the provision regarding attorney fees for cases in
which OSC seeks but does not win disciplinary action, to safeguard our prosecutorial
discretion.

2} We request the Committee grant OSC the option of moving its headquarters
anywhere within the local metropolitan area, or similar adjustment the Committee
finds suitable.

3) We request the Committee grant the Merit Systems Protection Board discretion to
combine disciplinary actions so that agencies cannot circumvent the effect of certain
penalties.

4) We request the Committee change the law to allow OSC to file amicus briefs in cases
that go beyond the Merit Systems Protection Board to the federal court system.
Current law deprives Justice Department prosecutors of OSC’s experience,

5) We request the Committee grant OSC the authority to process veterans preference
claims under each relevant PPP provision.

6) We request the Committee modify the time requirements for whistleblower allegation
review to more accurately reflect OSC’s operations and capabilities.

Although the Committee on Veterans Affairs has primary oversight over USERRA, OSC
would like to make this Committee aware that USERRA contains no disciplinary action
provisions for federal sector cases, Because a violation of USERRA is not & prohibited
personnel practice, OSC does not have jurisdiction to seek disciplinary action for USERRA
claims. We would like to see this loophole closed, as well as request that Congress give OSC
the authority to investigate all federal sector USERRA claims.

Thank you for considering these {egislative requests. [ appreciate your careful oversight
of OSC and look forward to working with you in the future on all these issues.

Scott J. Bloch
Special Counsel
Cc: Senator George Voinovich
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OSC Reauthorization:
Suggested Legislative Adjustments

1) Attorney fees. Current case law construes the “agency
involved” under 5 U.S.C. § 1204(m)(1) as OSC, with the
result that OSC is made liable for attorney’s fees after an
unsuccessful disciplinary action against an agency
employee in a PPP case at the MSPB. Sec. 1204(m)(1)
imported the attorney’s fees provision applicable to adverse
action appeals under 5 U.S.C. 7701(g) and applied it to
enforcement actions by OSC under 5 U.S.C. 1215. The
latter are fundamentally different from adverse action
appeals involving current or former employees and
applicants and an employing agency.

OSC disciplinary actions are initiated against
employees believed by OSC, after independent
investigation, to have violated the law. Such actions are
taken to enforce the law. As such, they are more akin to
prosecutions by DOJ, after which defendants are not
permitted to seek attorneys fees after an unsuccessful
prosecution. OSC believes that section 1204(m)(1)’s
incorporation of fee provisions applicable to internal
agency-employee employment-related disputes, and
application of those provisions to fundamentally different
enforcement proceedings filed by OSC under section 1215,
are flawed approaches, and have a detrimental effect on
legitimate OSC enforcement efforts. Potential solutions to
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these problems range from deleting subsection (1) entirely
(to conform to the approach followed in the criminal
enforcement context), to amending sec. 1204(m)(1) by
striking “agency involved” and inserting “agency where the
prevailing party is or was employed.” Other approaches
could also be considered which would not penalize OSC
for filing disciplinary action complaints when, for example,
its position was substantially justified, or other factors
make an award unwarranted.

2) Agency relocation. It has come to our attention that
before OSC’s next reauthorization (assuming the five-year
window remains constant), our agency may be forced to
move from the office building on M Street, NW we
currently call home, OSC is bound by statute to maintain
its headquarters within the District of Columbia, and
while we agree that proximity to the seat of government is
logical, we think it might be appropriate to adjust that
language. We think it would serve the taxpayers and our
mission to allow OSC the option of moving anywhere
within the metropolitan area, or a similar adjustment that
the Committee might find reasonable. We hereby request
that the Committee consider such a change.

3) Disciplinary action. Current law does not allow MSPB
to combine disciplinary penalties. In one case, a manager
was fired in compliance with a Board order to remove the
employee, and then rehired the next day to circumvent the
ruling because she had not been debarred. OSC requests
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the Committee allow MSPB the discretion to combine
penalties.

Section 1215(a)(3) of title 3, United States Code, is amended to read as follows:

"(3)X(A) A final order of the Board may impose--

*(1) disciplinary action consisting of removal, reduction in grade,

debarment from Federal employment for a period not to exceed 5

years, suspension, or reprimand;

'(ii} an assessment of a civil penalty not to exceed $1,000; or

*(iif) any combination of disciplinary actions described under clause

(i) and an assessment described under clause (ii).

*(B) In any case in which the Board finds that an employee has committed a
prohibited persounel practice under paragraph (8) or (9) of section 2302(b),
the Board shall impose disciplinary action if the Board finds that the activity
protected under paragraph (8) or (9) of section 2302(b) was a significant
motivating factor, even if other factors also motivated the decision, for the
employee's decision to take, fail to take, or threaten to take or fail to take a
personnel action, unless that employee demonstrates, by preponderance of
eévidence, that the employee would have taken, fatled to take, or threatened to
take or fail to take the same personnel action, in the absence of such
protected activity.’.

4) Special Counsel Amicus Curiae appearance. Current
law does not allow OSC to file amicus briefs in cases that
go beyond MSPRB to the federal court system. This
deprives the Justice Department prosecutors who take over
of the experience OSC has in enforcing its own statutes,
OSC requests the power to file amicus briefs be included
by the Committee.

Section 1212 of title 5, United States Code, is amended by adding at the end the

following:

(b)) The Special Counsel is authorized to appear as amicus curiae in any action

brought in a court of the United States related to any civil action brought in

connection with section 2302(b) (8) or (9), or subchapter I1f of chapter 73, or as

otherwise authorized by law. In any such action, the Speciai Counse! is authorized to

present the views of the Special Counsel with respect to compliance with section

2302(h) (8) or (9) or subchapter [Tl of chapter 73 and the impact court decisions

would have on the enforcement of such provisions of law.

(2) A court of the United States shall grant the application of the Special Counsel to

appear in any such action for the purposes described in subsection (a)."
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5) Disclipinary actions under USERRA. Although the
Committee on Veterans Affairs has primary oversight over
USERRA, OSC would like to make the Committee aware
that USERRA contains no disciplinary action provisions
for federal sector cases. Because a violation of USERRA is
not a prohibited personnel practice, OSC does not have
jurisdiction to seek disciplinary action for USERRA claims.

Accordingly, we have submitted a draft bill in hopes
of closing this loophole. We also want Congress to amend
USERRA and grant OSC the authority to investigate all
federal sector USERRA claims. The Committee should be
aware of those two potential changes. We ask the
Committee to look favorably on these changes as natural
extensions of our other statutes that will strengthen
USERRA enforcement in the federal sector.

ABILL

To amend provisions of the Uniformed Services Employment and Reemployment Rights
Act, 38 U.S.C. § 4301, et seq., to authorize the U.S. Office of Special Counsel to
seek disciplinary action against Federal employees for knowing violations of the
Uniformed Services Employment and Reemployment Rights Act. Nothing herein is
to be deemed or construed to alter the procedures pertaining to claims brought
against state or local governmental agencies or private companies.

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled,

A. For the purpose of authorizing the U.S. Office of Special Counsel to seek
disciplinary action against Federal employees who knowingly take, recommend, or
approve (or fail to take, recommend or approve) any action that violates the Uniformed
Services Employment and Reemployment Rights Act, the following amendments are
made:
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A. Section 4324 of title 38 is amended by creating a new subsection (a}(3), which
reads as follows:

“@(3)
(A) :

(1) Except as provided in subsection (B), if the Special Counse! is
reasonebly satisfied that disciplinary action should be taken against any employee
of a Federal exccutive agency, as defined by 38 U.S.C. § 4303(5), who knowingly
takes, recommends, or approves (or fails to take, recommend or approve) any
action that violates any of the provisions of this chapter, the Special Counsel may

- prepare a separate written complaint against the person containing the Special
Counsel’s determination, together with a statement of supporting facts, and
present the complaint and statement to the person and the U.S, Merit Systems
Protection Board (“Board™), in accordance with this subsection.

(2) Any employee against whom a complaint has been presented to the
Board under paragraph (1) is entitled to -

(a) a reasonable time to answer orally and in writing, and to furnish
affidavits and other documentary evidence in support of the answer;

(b) be represented by an attorney or other representative;

(c) a hearing before the Board or an administrative law judge
appointed under section 3105 and designated by the Board;

(dy have a transéript kept of any hearing under subparagraph (c);
and

{e) & written decision and reasons therefor at the earliest practicable
date, including a copy of any final order imposing disciplinary action,

(3) A final order of the Board may impose disciplinary action consisting of
removal, reduction in grade, debarment from Federal employment for a period not
to exceed 5 years, suspension, reprimand, or an assessment of a civil penalty not
to exceed $5,000.

(4) There may be no administrative appeal from an order of the Board.
A person subject to a final order imposing disciplinary action under this
subsection may obtain judicial review of the order by filing a petition therefor
with such court, and within such time, as provided for under 5 U.S.C. § 7703(b).

(B)

In the case of an employee in a confidential, policy-making, policy-
determining, or policy-advocating position appointed by the President, by and
with the advice and consent of the Senate (other than an individual in the Foreign
Service of the United States), the complaint and statement referred to in
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subsection (AJ(1), together with any response of the employee, shall be presented
to the President for appropriate action in lieu of being presented under subsection
(A).

< :

(1) In the case of persons who are members of the uniformed services and
individuals employed by any person under contract with an agency to provide
goods or services, the Special Counsel may transmit recommendations for
disciplinary or other appropriate action (including the evidence on which such
recommendations are based) to the head of the agency concerned.

(2) In any case in which the Special Counsel transmits recommendations to
an agency head under paragraph (1), the agency head shall, within 60 days after
receiving such recommendations, transmit a report to the Special Counsel on each
recommendation and the action taken, or proposed to be taken, with respect to
each such recommendation.”

B. Section 4324 of title 38 is further amended by creating a new section (c)(5),
which reads as follows:

“)5)

‘ The Board shall adjudicate any disciplinary action complaint brought
before it by the Special Counsel pursuant to section 4324(a)(3)(AX1).”

C. So that the Special Counse! is not impeded in its effort to seek disciplinary
action, section 4324 of title 38 is further amended by creating a new section (¢)(6), which
reads as follows:

“(e)(6)

Notwithstanding any other provision of law, the Board shall have no
authority to award attorney fees pursuant to 5 U.S.C. § 1204 (m)(1) or any other
iaw, rule, regulation, or stature, in disciplinary actions brought by the Special
Counse! under section 4324(a)(3).”

6) Veterans preference claim processing authority equal to
PPPs. As discussed in response to Question #3, veterans
are not entitled to ask OSC to receive, investigate, or
prosecute violations of their veterans’ preference rights for
corrective action purposes. Instead, there is an unnatural
snlit in the avenues of redress between those who seek
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corrective action for veterans’ preference claims

(i.e., by filing with DoL and then proceeding to the MSPB)
and OSC seeking disciplinary action for violations of
veterans’ preference rights. By comparison, there is no
division in the claims process of prohibited personnel
practice cases: OSC investigates, analyzes, and (if
warranted) prosecutes the federal agency for corrective
action for the aggrieved person before the MSPB at the
same time OSC seeks disciplinary action against the
involved federal manager(s) from the MSPB. Indeed, .
under the current system for processing veterans’
preference claims, a claimant with a meritorious case must
prosecute his case before the MSPB without OSC’s
assistance. |

As also referenced in Question #3, we are enclosing
previous correspondence with Chairman Akaka where this
issue was addressed.

Recognizing the inherent flaw in the existing claims
process, OSC often seeks to identify obtain corrective
action under a PPP theory based on the same set of facts
giving rise to a veterans’ preference violation in order to
assist veteran preference eligibles.. But, there are legal
hurdles to prosecuting prohibited personnel practice cases
that simply do not arise in the prosecution of veterans’
preference claims. Therefore, proving a prohibited
personnel practice is much more difficult than proving a
veterans’ preference violation.

Finally, most veteran preference eligibles do not know
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that the facts underlying a veterans’ preference claim might
support a prohibited personnel practice claim, and the U.S.
Department of Labor’s Veterans’ Employment and
Training Service (VETS) does not endeavor to sift through
a veterans’ preference claim to determine if a prohibited
personnel practice may have been committed. Thus, the
existing system for processing veterans’ preference/VEOA
claims deprives claimants of OSC’s expertise and
experience. It also denies OSC, as federal prosecutor and
protector of the federal merit system, the ability to
zealously enforce this important aspect of service
members’ employment rights.

Therefore, OSC requests that the Committee return
full veterans preference prosecutorial power to the agency
responsible for PPP enforcement by allowing OSC to
receive, investigate, analyze, and prosecute veterans’
preference claims for corrective action purposes.

7) Realistic timeframe for processing whistleblower
disclosures. In the Whistleblower Protection Act, Congress
specified that OSC’s primary function is to protect federal
employees from reprisal for whistleblowing. Thus, the
majority of the agency’s resources are devoted to the
investigation of reprisal for whistleblowing and other
prohibited personnel practices within the federal
government. DU provides a safe channel through which
federal employees, former federal employees, and
applicants for federal employment may disclose
information they reasonably believe evidences a violation
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of law, rule, or regulation, gross mismanagement, a gross
waste of funds, an abuse of authority, or a substantial and
specific danger to public health or safety.

In a recent development, Special Counsel Scott Bloch
directed a policy change which lowered the standard for
substantiating whistleblower allegations which led to a
more-than-doubling of the referral rate. Previously, the
artificially high standard made it more difficult for
whistleblower allegations to be fully investigated.

OSC’s Disclosure Unit does not have the authority to
investigate the allegations. If the information presented by
the whistleblower meets the statutory threshold—a
substantial likelihood of wrongdoing—the Special Counsel
refers the allegations to the head of the agency involved for
an investigation and report. OSC is required to make this
substantial likelihood determination within 15 days of
receipt of the information. After the agency has
investigated the allegations and written a report, OSC
transmits the report to the President and appropriate
Congressional oversight committees. Any further action
taken as a result of the agency report is taken by the
President or Congress, not OSC.

Since its inception, DU has found it very difficult to
meet the 15-day time frame set forth in the statute,
especially in complex cases and cases which involve
referrals to the head of the agency for investigation. At the
time the statute was written it appears that Congress did not
anticipate the volume of cases that DU would be required



167

Justification for Statutory Amendment
Page 10

to handle, nor the time necessary to properly evaluate the
cases. For this reason, we request that the statute be
amended to allow the DU a 45-day time period to make the
substantial likelihood determination.

Over the years, DU’s caseload has steadily increased
due to a number of factors. People became more aware of
the office and its function through several agency initiatives
which heightened OSC’s visibility with federal employees.
These initiatives include issuing press releases to publicize
reports of investigations undertaken as a result of
whistleblower disclosures, conducting outreach seminars at
federal agencies, establishing a Public Servant Award
designed to honor and recognize whistleblowers’
contributions to the public interest, and enhancing OSC’s
website. The terrorist attacks of September 11, 2001, also
triggered additional filings. The increased number of cases,
the complexity of the cases and the small size of the staff
resulted in a backlog. |

As its caseload increased, OSC took steps to address the
issues of DU understaffing and the increasing backlog.
These efforts included pursuing funding for additional
attorney positions. For instance, in F'Y 2000, DU staff
included the Unit Chief, two attorneys, one paralegal and
one student intern. During a period of fiscal austerity, OSC
sought and received funding for two additional attorneys in
2001. Although recruitment for both positions was initially
delayed due to budget concerns, they were both filled by
mid-2001. Since then, DU has been staffed by four
attorneys.
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In addition, in response to the increasing DU caseload,
a priority system was implemented in FY 2001. Under this
system, cases are reviewed and assigned a priority status.
Disclosures involving public health or safety issues and that
appear to meet the substantial likelihood standard for
referrals are the highest priority and are reviewed first.
These cases are the most urgent and time-consuming, and
often involve complex questions. Disclosures of violations
of law, rule or regulation, gross mismanagement, gross
waste of funds and abuse of authority that appear to meet
the substantial likelihood standard for referral to the head
of the agency are reviewed next. Disclosures that appear to
lack a sufficient basis for a referral to the agency are
reviewed last. '

The purpose of the initial review is to determine which
cases present the most urgent allegations. The DU Chief
assigns the case to an attorney and the attorney attempts to
contact the whistleblower within 2 to 10 days of receipt.
However, the substantial likelihood determination is not
made during the initial review. The determination is made
by the Special Counsel after reviewing the recommendation
of the DU attorneys. The recommendation is based upon
the initial information submitted by the whistleblower as
well as contacts with the whistleblower to elicit information
to determine if the statutory threshold has been met.

Whistleblowers file disclosures on a wide range of
topics. For instance, disclosures have involved analysis of
government regulations on the disposal and interstate
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transportation of hazardous substances; allegations of
improper influence and manipulation of a cost-benefit
analysis to obtain approval for a navigation improvement
project on the Upper Mississippi River and Illinois
Waterway; allegations that Federal Aviation Administration
supervisors suppressed information about aviation security
and manipulated testing data in order to protect the airline
industry; and allegations that welders and inspectors
performing shipboard welding and inspections on Navy
aircraft carriers and destroyers were not certified. These
disclosures usually require review and analysis as well as
multiple contacts with the whistleblowers to obtain data
and clarify issues in order to determine if there is a
substantial likelihood of wrongdoing requiring an agency
investigation. :

Notwithstanding the unrealistic time frame posed by
the statute, OSC has regularly met the statutory
requirement in some cases. A review of the DU’s caseload
shows the following statistics: in 2002, 34% of DU cases
were resolved within the 15 days; in 2003, 29%; in 2004,
12%; and in 2005, 48%. These cases were not referrals for
investigation, but rather, cases where OSC lacked
jurisdiction, or where it was evident at the outset that the
disclosure did not meet the substantial likelihood standard.

OSC takes its mission to provide a safe channel for
federal whistleblowers very seriously. In the end,
experience has shown that a large majority of disclosures
do not contain sufficient information to meet the substantial
likelihood requirement. Nevertheless, in a case of any
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complexity, including cases which are closed, an
appropriate review cannot adequately be accomplished in
15 days. As briefly summarized above, OSC has taken a
number of steps to manage the DU caseload in an attempt
to meet the 15-day deadline. While these actions have
been helpful, they have also consistently highlighted the
difficulties with meeting the statutory deadline. More time
is needed to review and manage the cases and respond to
whistleblowers in the manner that Congress intended.
Therefore, we request that the statute be amended to allow
DU 45 days to make its substantial likelihood
determination. This time frame more accurately reflects
the time needed to complete the work of the DU.

A BILL

To amend provisions of the Whistleblower Protection Act, 5 U.S.C. § 1213, et seq., to
“authorize the U.S. Office of Special Counsel a statutory time period of 45 days in
which to make the substantial Hikelihood determination in whistleblower disclosure
cases,

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled,

PART ONE. Amending the Statutory Time Period for Making the
Substantial Likelihood Determination

For the purpose of authorizing the U.S. Office of Special Counsel a forty-five (43)
day time period to review disclosures of information received from federal employees,
former federal employees and applicants for federal employment to determine whether |
there is a substantial likelihood that the information discloses a violation of law, rule or
regulation, gross mismanagement, a gross waste of funds, an abuse of authority, or a
substantial and specific danger to public health and safety, the following amendment is
made:

A. Section 1213(b) of title 5 is amended by deleting the “I15 days™ and inserting
“45 days” such that the paragraph, as amended, reads as follows:
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(b) Whenever the Special Counsel receives information of a type
described in subsection (a) of this section, the Special Counsel shall
review such information and, within 45 days after receiving the
information, determine whether there is a substantial likelihood that the
information discloses a violation of any law, rule, or regulation, or gross
mismanagement, gross waste of funds, abuse of authority, or substantial
and specific danger to public health and safety.
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Public Employees for Environmentat Responsibility News Release (www.peer.org)

For Immediate Release: September 7, 2006
Contact: Carol Goldberg (202) 265-7337

“PUBLIC SERVANT OF THE YEAR” SAYS HIS WARNINGS WERE IN VAIN — Dangers of
Toxic Prison Computer Recycling Operations Continue Unabated

‘Washington, DC — The federal employee today named whistleblower of the year for 2006 finds his
actions failed to change dangerous conditions inside prison industries, according to a statement released
today by Public Employees for Environmental Responsibility (PEER). Instead, he charges that the
federal Bureau of Prisons and its parent agency, the Department of Justice, continue to cover-up toxic
exposure of both staff and inmates working in computer recycling operations.

Today, Leroy Smith, a federal prison safety manager, received the “Public Servant of the Year” award
from the U.S. Office of Special Counsel (OSC), the federal agency charged with whistleblower
protection. Mr. Smith was honored for coming forward with documents showing that computer terminal
disassembly plants were showering particles of heavy metals, such as lead, cadmium, barium and
beryllium, over both inmates and civilian prison staff at Atwater Federal Prison, a maximum-security
institution located just outside of Merced, California.

The award comes nearly two years after his original disclosure but Smith says conditions have not
changed at Atwater or the six other federal prisons with similar computer recycling plants. In his
statement, Smith said:

o “The dangers that I identified go un-remedied to the continuing detriment of my colleagues who
work in the Federal Bureau of Prisons and the inmates working in those prison industry factories.”
“Daily, 1 receive calls from my colleagues working in computer recycling operations at other
correctional institutions who describe coming home coated in dust. They had been assured that
there was no danger. Now, many have health problems and others are scared about what lies in
store for them.”

Smith’s allegations were reviewed and upheld by the OSC which found the explanations offered by the
Bureau of Prisons to be “unreasonable,” “inconsistent with documentary evidence,” and relying on
“strained interpretations” of safety requirements. In May, the Justice Department Office of Inspector

General promised to investigate but none of the witnesses named by Smith have yet been contacted.

“It is supremely frustrating for conscientious employees to risk their careers bringing dangers to light
only to see business continue as usual,” stated PEER Executive Director Jeff Ruch. “The accountability
mechanisms in the federal government, while never strong, have now ceased to function altogether.”

Ironically, Smith is being honored even though OSC has rejected similar complaints and disclosures
from his colieagues at other prisons. Moreover, OSC also dismissed Smith’s complaint that he faced
retaliation for his warnings. Smith then proceeded on his own, represented by San Francisco attorney
Mary Dryovage, to force a resolution: Smith now works as the safety manager at the Federal
Correctional Institution at Tucson, Arizona.

“Things have gotten so pathetic at the Officc of Special Counsel that they could only find one case in the

whole year where the whistleblower did not have an utterly miserable experience,” Ruch concluded,
noting that, despite Smith’s dissatisfaction, it is rare for a federal whistleblower to receive any positive

http://www.peer.org/news/print_detail php?row_id=746 5/30/2007
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recognition.
HH

Read the statement of Leroy Smith

Find out more about Leroy Smith’s disclosures

http:/fwww.peer.org/ews/print_detail.php?row_id=746 5/30/2007
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