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RESTORING HABEAS CORPUS: PROTECTING
AMERICAN VALUES AND THE GREAT WRIT

TUESDAY, MAY 22, 2007

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The Committee met, Pursuant to notice, at 10:02 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Patrick J. Leahy,
Chairman of the Committee, presiding.

Present: Senators Leahy, Feingold, Durbin, Whitehouse, and
Specter.

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S.
SENATOR FROM THE STATE OF VERMONT

Chairman LEAHY. Good morning. Today the Judiciary Committee
turns its attention to a top legislative priority that Senator Specter
and I have set for this year: restoring the Great Writ of habeas cor-
pus, and the accountability and balance it allows. And I thank our
distinguished panel of witnesses for appearing here today. They il-
lustrate the broad agreement among people of diverse political be-
liefs and backgrounds that the mistake committed in the Military
Commissions Act of 2006 must be corrected.

It seems that habeas corpus was recklessly undermined in last
year’s legislation. Senator Specter and I urged caution before tak-
ing that dangerous step. We did several times on the floor, but we
fell just a few votes shy on our amendment to restore these protec-
tions. It is now 6 months later. The election is behind us, and I
hope that the new Senate will reconsider this historic error in judg-
ment and set the matter right. It is urgent that we restore our
legal traditions and reestablish this fundamental check on the abil-
ity of the Government to lock someone away without meaningful
judicial review of its action, and the time to act is now.

I commend Senator Specter, my friend of decades who feels as
passionately as I do about this issue, for helping us plan this hear-
ing. He and I introduced the Habeas Corpus Restoration Act of
2007 on the very first day of this Congress.

The Military Commissions Act, passed hastily in the weeks lead-
ing up to last year’s election, was a profound mistake, and its
elimination of habeas corpus rights was its worst error. Like the
internment of Japanese-Americans during World War II, the elimi-
nation of habeas rights was an action driven by fear and it is an-
other stain on America’s reputation in the world.

This Great Writ is the legal process that guarantees an oppor-
tunity to go to court and challenge the abuse of power by the Gov-

o))



2

ernment. The Military Commissions Act rolled back these protec-
tions by eliminating that right, permanently, for any non-citizen la-
beled an enemy combatant. In fact, a detainee does not have to be
found to be an enemy combatant; it is enough for the Government
to say someone is “awaiting” determination of that status, that
they have not had this determination, but they are awaiting such
a determination.

Now, the sweep of this habeas provision goes far beyond the few
hundred detainees currently held at Guantanamo Bay. It includes
an estimated 12 million lawful—lawful—permanent residents in
the United States today. These are lawful residents of the U.S,,
people who work pay taxes, abide by our laws, and should be enti-
tled to fair treatment. After all—you know, it seems almost a cliche
to say it—it is the American way. We expect these rights in Amer-
ica. We tell the rest of the world that we stand for these rights.
But under this law, this current law, any of these people can be
detained, forever, without any ability to challenge their detention
in court. I look forward to hearing from Professor Cuéllar and oth-
ers who can elaborate on this disastrous change and its potentially
disproportionate impact on the Latino population, which accounts
for so many of the country’s hard-working legal immigrants.

Since last fall, I have been talking about a nightmare scenario
in which a hard-working legal permanent resident who makes an
innocent donation to a charity, perhaps a Muslim charity, to help
poor people around the world—which would be, of course, in the
finest American tradition. So many of us have made contributions
to help poor people. But maybe that charity is secretly suspected
by the Government to have a tie, however tenuous, to terrorist
groups. Based on that suspected tie, perhaps combined with an
overzealous neighbor reporting suspicious behavior, having seen
people of a different culture or color visiting, or with information
secretly obtained from a cursory review of the person’s library bor-
rowings, the permanent resident could be brought in for ques-
tioning, denied a lawyer, confined, and even tortured. Such a per-
son would have no ability to go to court to plead his or her inno-
cence—no ability for years, for decades, or even forever.

When 1 first spelled out this nightmare scenario, many people
viewed it as a far-fetched hypothetical just made for purposes of de-
bating. But, sadly, it was not. Last November, just after enactment
of these provisions, this was confirmed by the Department of Jus-
tice in a legal brief submitted in Federal court in Virginia. The
U.S. Government, seeking to dismiss a detainee’s habeas case, said
that the Military Commissions Act allows the Government to de-
tain any non-citizen designated as an enemy combatant without
giving that person any ability to challenge his detention in court.
And this is not just at Guantanamo Bay. The Justice Department
said it is true even for somebody arrested and imprisoned in the
United States.

Now, I was shocked when Attorney General Gonzales maintained
at a hearing earlier this year that our Constitution does not pro-
vide a right to habeas corpus. Sometimes, I have found that the At-
torney General is not necessarily the last word on legal thought in
this country. But more damaging was the Senate’s decision over
our opposition to remove this vital check that our legal system pro-
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vides against the Government arbitrarily detaining people for life
without charge. That is wrong. It is unconstitutional. It is pro-
foundly un-American.

Our leading military lawyers, like Admiral Guter, tell us that
eliminating key rights for detainees hinders the safety of our troops
and the effectiveness of our defense. Diplomats and foreign policy
specialists, like Mr. Taft, tell us that eliminating habeas rights re-
duces our influence in the world. Top legal scholars and conserv-
atives like Kenneth Starr, Professor Richard Epstein, and David
Keene, head of the American Conservative Union, agree that this
change betrays centuries of legal tradition and practice. Professor
David Gushee, head of Evangelicals for Human Rights, submitted
a declaration signed by evangelical leaders nationwide, which re-
fers to the elimination of habeas rights and related changes as
“deeply lamentable” and “fraught with danger to basic human
rights.”

The elimination of basic legal rights undermines, not strength-
ens, our ability to achieve justice. It is from strength that America
should defend our values and our way of life. It is from the
strength of our freedoms, our Constitution, and the rule of law that
we can prevail. We can ensure our security without giving up our
liberty. I will keep working on this issue until we restore those fun-
damental checks and balances.

[The prepared statement of Senator Leahy appears as a submis-
sion for the record.]

Senator Specter.

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM
THE STATE OF PENNSYLVANIA

Senator SPECTER. Thank you, Mr. Chairman, for the outstanding
work you are doing on this Committee and have done for 33 years
and for your leadership role generally, but especially on efforts to
change the statute which limits habeas corpus rights.

It is surprising to me that it is necessary to change the statute
in light of the decision by the Supreme Court of the United States
in the Rasul case. That case made it explicit, although not the
holding, that the Great Writ of Habeas Corpus apply to the detain-
ees at Guantanamo and that they were entitled to due process of
law and a hearing.

The holding did limit it to the statutory right. There are two
rights to habeas corpus: the one provided by statute and the one
provided by the Great Writ. But the opinion of the Court in Rasul
made it plain that the Great Writ applied to the Guantanamo de-
tainees when they said, “Application of the habeas corpus statute
to persons detained at Guantanamo is consistent with the historic
reach of the writ of habeas.” And the Court went on to note, “Lord
Mansfield wrote in 1759 that, ‘Even if a territory was no part of
the realm, there was no doubt as to the court’s power to issue writs
of habeas if the territory was under the subjection of the Crown.’”

So that there really is no doubt that the Supreme Court viewed
the constitutional Great Writ as being applicable to Guantanamo.
So that I would disagree with you on one small point, Mr. Chair-
man, where you say we are going to restore the Great Writ. The
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Great Writ does not need restoring because it is always here. It is
just a question of recognizing its application to Guantanamo.

It is hard for me to understand how the circuit court could flout
the authority of the Supreme Court. And then it is equally beyond
my comprehension how the Supreme Court could not say to the cir-
cuit court the most fundamental rule is that circuit courts have to
follow the Supreme Court. But the Supreme Court did not do that,
and there is speculation the Supreme Court did not do that because
Justice Stevens, who could have provided the fourth vote for cert.,
and the author of Rasul, was concerned that Justice Kennedy
would reverse Rasul, along with the four who had already taken
a position.

Well, if you talk about inside baseball or inside the Beltway or
inside the Supreme Court, that is pretty hard to fathom. But that
is at least an explanation. I would not go so far as to call it a ra-
tional explanation, but it is an explanation.

Now, that is fairly harsh lawyer talk to accuse the circuit court
of not following the Supreme Court and then accuse the Supreme
Court of not insisting on its authority. But I think that is what we
have here, and it is very, very extraordinary, as I see it, in the his-
tory of judicial procedure in this country. But Congress can alter
the situation by changing the statute which was passed. We lost
48-51. There was a very limited period of time for the consider-
ation of the issue. I believe if we go back to the Senate and the
House now, we will find a different view. I would be hopeful that
if the issue reaches the President’s desk that he would sign it, but
candidly I doubt that. But I think we ought to put all the pressure
that we can on this issue.

And then when you take the holding of the circuit court, saying
that the statutory writ of habeas corpus was satisfied because of
the alternative procedures, you only have to cite one case, and that
is the case of In re Guantanamo Detainee Cases, which is cited at
355 F. Supp. 443, and the Court there reviews a transcript of the
detention of someone held at Guantanamo. And the detainee is
charged with associating with al Qaeda, and as printed in the re-
port on page 23:

“Detainee: Give me his name.”

“Tribunal President: I do not know.”

“Detainee: How can I respond to this?”

“Detainee: I ask the interrogators to tell me who this person was.
Then I could tell you if I might have known this person, but if this
person is not a terrorist.”

The upshot was that they did not identify the name of the person
whom the detainee was alleged to have talked to, so how could he
defend himself? And the transcript shows, the opinion shows, that
it produced laughter in the courtroom. It was a joke.

Well, I think that is about the status of what the procedure pro-
vides, where you have an alternative remedy, the Supreme Court
said in Swain v. Pressley, but that was an issue where you had a
State court decide habeas corpus. And the Supreme Court was
wrestling with the fact that the State court was as good as the Fed-
eral court. The limitation that they were elected did not counter-
balance the adequacy of the remedy just because Federal judges
have life tenure, so that you have here a proceeding which is just
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totally devoid of any fundamental fairness of the way these tribu-
nals work.

I hope that we can move this quickly in Committee. I know the
Chairman will do what he can, bring it to the floor, and let the
Congress speak to this issue, because the practices are, simply stat-
ed, atrocious. They are damaging to the reputation of the United
States worldwide.

I regret that I am not going to be able to stay long because we
are right in the midst of immigration. We brought the issue to the
floor, and I am managing it on the Republican side. But my heart
is right here.

Thank you, Mr. Chairman.

Chairman LEAHY. I have no doubt where your heart is, and if the
Senate is going to be the conscience of the Nation, as occasionally
we are, and all we should be, then we will move quickly on this
and not worry about vetoes but worry about doing what is right.

Gentlemen, would you please stand and raise your right hands?
Do you solemnly swear that the testimony you will give in this
matter will be the truth, the whole truth, and nothing but the
truth, so help you God?

Admiral GUTER. I do.

Mr. TAFT. I do.

Mr. CUELLAR. I do.

Mr. RIvkiN. I do.

Mr. KERR. I do.

Chairman LEAHY. Thank you.

The first witness will be Rear Admiral Donald Guter. The Admi-
ral served in a wide variety of positions in the United States Navy,
including serving as the Navy’s 37th Judge Advocate General be-
tween 2000 and 2002. And after retiring from the Navy, he accept-
ed the position as Dean of the Duquesne University School of Law,
his alma mater. Prior to attending the law school there, he grad-
uated from the University of Colorado. His personal decorations in-
clude the Defense Distinguished Service Medal and the Navy Com-
mendation Medal.

Admiral, we are delighted to have you here. Please go ahead, sir.

STATEMENT OF REAR ADMIRAL DONALD GUTER, UNITED
STATES NAVY (RET.), DEAN, DUQUESNE UNIVERSITY
SCHOOL OF LAW, PITTSBURGH, PENNSYLVANIA

Admiral GUTER. Well, thank you very much, Chairman Leahy,
members of the Committee. I appreciate very much the invitation
to come and speak in support of the Habeas Restoration Act of
2007. I am glad you mentioned a few of those items from my biog-
raphy, only because the debate in this country has become such
that anytime someone supports an item like restoration of habeas,
it seems like the political debate gets a little bit ugly.

I was in the Pentagon on 9/11. I lost one of my lawyers on the
airplane that came back and hit the Pentagon that day, and I have
lost friends since then. So I am no stranger to the struggle that we
face, but I am also no stranger to the debate.

As early as 2003, I started speaking out on this subject, and you
have my written statement for the record, so I would like to just
come to some other points in my oral testimony.
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Chairman LEAHY. Please go ahead.

Admiral GUTER. First of all, I want to state unequivocally that
for me it is not about what is least required by the law or who can
be more patriotic. For me, this issue is about what is best for the
long-term policy for the United States, what is best for our troops,
and what is best for our citizens who travel overseas.

Moreover, what is best for our chance of preserving our values?
What gives us the best chance of building the alliances that we
need so that we can get the cooperation from our allies, so we can
get the best intelligence that we possibly can in the struggle
against terrorism? What gives us the best chance of winning the
hearts and minds of the people around the world? What policy
serves the rule of law and international humanitarian law? What
policy makes the world safer and a better place for the long term?
What standard do we want to be held to ourselves? I think Senator
McCain and Senator Graham said it. It is not about them. It is
about us.

Habeas corpus is the basis for a civilized legal system. It protects
us against an unchecked power to hold people indefinitely. This
struggle is going to have no end. We have already seen the results
at Guantanamo Bay. Guantanamo shows us what can happen with
an unchecked power.

The United States helped codify habeas after World War II, and
now it pains me to say that we lead the charge in trying to destroy
it. It is unnecessary to eliminate habeas to protect the courts. They
are perfectly capable of handling habeas petitions, and they have
shown that. And it is also unnecessary to eliminate habeas to win
this struggle.

Our country and our institutions are stronger than that. What
we need to win this war is good intelligence, the cooperation of
willing allies, as many as we can possibly muster. We need a
strong defense. We need a strong response when we are attacked.
And we have been attacked many, many times before 9/11. We also
need adherence to the rule of law. That gives us the best chance
to prevent future attacks and win the struggle that we are engaged
in.
Thank you.

[The prepared statement of Admiral Guter appears as a submis-
sion for the record.]

Chairman LEAHY. Thank you very much, Admiral.

The next witness is William Taft IV. He is of counsel, resident
in Fried, Frank’s Washington, D.C., office, where he has practiced
since 1992. In 2001, Mr. Taft was appointed by President Bush to
serve as legal adviser to the Department of State where he served
for 4 years, and then rejoined the firm. Prior to 1992, Mr. Taft was
the United States Permanent Representative to NATO. He held
several positions in the Department of Defense under Presidents
Reagan and George H. W. Bush, including Deputy Secretary of De-
fense from 1984 to 1989. Mr. Taft received his B.A. from Yale Uni-
versity and his J.D. from Harvard Law School, so he can join the
rivalry on either side between the two schools.

Mr. Taft, the floor is yours.
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STATEMENT OF WILLIAM HOWARD TAFT IV, OF COUNSEL,
FRIED, FRANK, HARRIS, SHRIVER & JACOBSON LLP, WASH-
INGTON, D.C.

Mr. TAFT. Thank you, Mr. Chairman. Briefly, I believe that it
was a mistake for Congress to take away from the detainees in
Guantanamo the ability to obtain judicial review by habeas corpus
of the lawfulness of their detention, and I recommend that the Con-
gress restore that right.

Under present law detainees convicted by military commissions
may obtain judicial review of their convictions after their criminal
cases are concluded, and persons who are not charged with crimes,
or have perhaps been acquitted of crimes but detained as enemy
combatants pursuant to determinations of their status by Combat-
ant Status Review Tribunals, may obtain review of those deter-
minations. This review, however, does not accord the detainee the
same opportunity to challenge his detention that he would have in
a normal habeas corpus proceeding.

Before the enactment of the Detainee Treatment Act of 2005 and
the Military Commissions Act last year, detainees were entitled
under the Supreme Court’s interpretation of the relevant authori-
ties to have the lawfulness of their detention reviewed after filing
petitions for habeas corpus. The benefits of this now displaced pro-
cedure were considerable, not so much, I think, for the detainees
in Guantanamo, none of whom was actually released by a court, as
for establishing beyond argument the legitimacy of the process for
holding persons who continued to present a threat to the United
States as long as the terrorists continue to pursue their war
against us.

It should be recalled in considering this question that the Su-
preme Court has on two occasions affirmed the lawfulness of de-
taining persons captured in the conflict with al Qaeda and the
Taliban as long as they pose a threat to the United States. This
is black letter law of war.

Prior to the enactment of the Military Commissions Act, con-
sistent with this principle, no court had ordered the release of any
of the detainees, nor would they do so as long as they posed a
threat in the ongoing conflict. Currently, this determination is
made by the military with only very limited judicial review of the
proceedings of the Combatant Status Review Tribunal. Having the
determination made by a court following established habeas proce-
dures would greatly enhance its credibility and be consistent with
our legal tradition.

Beyond that, providing habeas corpus review of the limited num-
ber of cases at Guantanamo will impose only a very modest burden
on the courts. Fewer than 400 people are currently detained at
Guantanamo, and I understand that a substantial portion of these
may soon return to their own countries. By comparison, the courts
handle thousands of habeas petitions each year. Moreover, these
Guantanamo cases are comparatively straightforward. Many de-
tainees freely state that they would try to harm the United States
if they were released. Others are known to be members of al
Qaeda, have been captured while attacking our troops, or are oth-
erwise known to pose a threat to us. Judicial review of such cases
should be relatively uncomplicated when compared with the volu-
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minous trial and appellate records involved in many habeas corpus
cases.

In the event, however, that a court were to be presented with a
case that raised serious questions about the lawfulness of deten-
tion, surely those questions should indeed be carefully considered,
and no institution is better equipped by experience to do that than
a court.

In proposing that we return to the system that was in place pre-
viously, I want to stress that I do not believe that this issue should
be treated as a constitutional one, but simply as a matter of policy.
Whether the Congress has the power to bar habeas review to aliens
detained in Guantanamo is a question that could be resolved by the
courts. My guess is that it probably does. But Congress should not
want to bar the habeas review the Supreme Court found the aliens
in Guantanamo were entitled to under our statutes. It should want
instead to have the judiciary endorse the detentions of the terror-
ists who threaten us.

For the very reason that the law of war allows us to detain per-
sons without charging them with criminal conduct for extended pe-
riods, it is also more important to be sure that the process for de-
termining who those people are is beyond reproach. Unlike wars
between national armies where it is easy to tell who the enemy is,
identifying those terrorists we are entitled to detain because they
have declared war on us is more difficult. We should take advan-
tage of the court’s expertise in performing this task.

One final point. The Supreme Court’s decisions of last summer
in Hamdan and in Rasul earlier involve detainees in Guantanamo
and found that because of the special status of that installation,
the habeas process was available to detainees there. The Court did
not consider, much less determine, whether it was available in for-
eign lands or on the battlefield. Speaking again as a matter of pol-
icy, I think it would be entirely impractical to extend it to battle-
field captures or persons who are held in foreign countries in the
context of an armed conflict. In the unlikely event that the Su-
preme Court were to decide that it did so extend, I would certainly
support a statute amending the statutory provisions on which the
Court relied for its conclusion.

Mr. Chairman, thank you for the opportunity to appear before
you. I have a full statement which I would like to have included
in the record.

[The prepared statement of Mr. Taft appears as a submission for
the record.]

Chairman LEAHY. Thank you, and your statement will be placed
in the record and, of course, also as to the questions that will be
asked, if afterward when you get the transcript you want to add
material, naturally we will hold it open for that purpose. This is
too important an issue to give short shrift to. And I have a letter
from Professor Richard Epstein of Chicago that was sent to Senator
Specter, and Senator Specter asked that it be included in the
record, and it will be.

Now, our next witness is Professor Cuéllar who has served as As-
sociate Professor and Deane Johnson Faculty Scholar at Stanford
Law School since July of 2001. Prior to joining Stanford’s faculty,
he served as senior adviser to the U.S. Treasury Department’s
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Under Secretary for Enforcement. He clerked for Chief Judge Mary
Schroeder at the U.S. Court of Appeals for the Ninth Circuit. He
received his undergraduate degree from Harvard University in
1993, his J.D. from Yale Law School, and a Ph.D. in political
science from Stanford.

Professor, go ahead, please.

STATEMENT OF MARIANO-FLORENTINO CUELLAR, PRO-
FESSOR, STANFORD LAW SCHOOL, STANFORD, CALIFORNIA

Mr. CUELLAR. Thank you, Mr. Chairman and members of the
Committee, for this invitation to talk about such an important
issue.

Our national security today raises many complicated questions,
but I humbly submit that this is not one of them. Americans have
been reluctant to tamper with the writ of habeas corpus even in
the Nation’s darkest hours. In rare circumstances when Congress
has explicitly suspended the writ in accordance with the Constitu-
tion, it has done so with limited scope and for limited durations.
In fact, the overarching story reflected in the history of habeas cor-
pus is one of balance where vigorous responses to dangers con-
fronting the Nation are checked by constitutional and statutory
protections against arbitrary executive detentions. The Military
Commissions Act has eroded that longstanding commitment to bal-
ance and thereby raises in my view grave constitutional questions.

Questions are raised, for example, by the MCA’s purported re-
strictions on habeas review of detentions involving aliens in the
United States, including legal permanent residents who are here,
as well as provisions constraining courts’ consideration of the appli-
cability of the Geneva Conventions to individual detainee cases. I
think our institutional architecture makes it essential for Congress
to consider these problems instead of simply leaving them to the
courts, which were never designed to be the only branch concerned
with constitutional principles.

Next, I think it is important to consider that the habeas statute
is not unlike 42 U.S.C. Section 1983 or the Administrative Proce-
dure Act in that it helps vindicate constitutional interests. The inti-
mate connection between constitutional protection and external
checks on executive authority, in fact, helps explain the resilience
of the habeas corpus statutory protections over many generations.
The writ has acted as a check on Executive power in a surprising
array of historical circumstances, involving citizens as well as
aliens, enemy combatants on U.S. territory, and enemy combatants
outside U.S. territory but within its functional jurisdiction. I be-
lieve the MCA represents a break from these norms. By evis-
cerating external checks on the detention of aliens accused of being
enemy combatants, the MCA engenders perceptions abroad that
the United States detainee process is unfair, further eroding Amer-
ican legitimacy.

Our history underscores the foreign policy benefit of securing
equal protection and fair procedures. For example, cold war policy-
makers pressed aggressively to expand domestic civil rights protec-
tions in order to bolster America’s global standing. Indeed, recogni-
tion of the connection between balanced legal procedures and favor-
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able public perceptions lies at the heart of our Nation’s military
doctrine.

The problems with the MCA’s habeas-stripping are compounded
by the characteristics of bureaucratic organizations making com-
plicated decisions. Executive bureaucracies routinely benefit from
external review when they are making such decisions. Conversely,
the absence of some external check on bureaucratic performance
permits, and even encourages, a variety of pathologies. In the past,
such pathologies have given rise to nuclear safety violations, the
destruction of the Space Shuttle Challenger, biased regulatory
rules, and mistaken detentions. Even when decisionmakers possess
laudable motivations, the pressures and the constraints on organi-
zations when performing a difficult, high-profile mission can distort
the work of even the best meaning executive agencies.

Finally, the MCA in its present form even has the potential to
impact the status of many ordinary lawful permanent residents in
the United States. While the MCA was justified primarily on the
basis of facilitating our Government’s efforts to detain individuals
captured on foreign battlefields or actively and directly involved in
terrorist operations, the reality is that the habeas-stripping provi-
sion the Military Commissions Act actually confers exceedingly
vast powers to detain a far different pool of people. That section
permits the indefinite detention of any alien accused of being an
enemy combatant. Such accusations can include open-ended, indi-
rect offenses, including material support of terrorism and con-
spiracy.

Taken together, I would submit that these features may permit
the creation of a massive unaccountable detention system that
could be used against any one of the millions of U.S. lawful perma-
nent residents who have left their homelands in Latin America,
Asia, Africa, and Europe to become legal members of American so-
ciety. I do not believe this is what was intended. In fact, it may
seem unlikely that the MCA would be used against such numerous
individuals in these communities with little or no connection to ter-
rorism. But just as the history of law in America shows a strong
commitment to habeas corpus, so too does that history demonstrate
how laws are often used in a manner different from what was once
contemplated.

The solution is not to dismiss the threat posed by those who
would harm America or its residents. It is instead to pass a fix—
to pass the Habeas Restoration Act—and more generally to be
mindful of the need for balance in this crucial area of law. History
shows a strong pattern of congressional respect for the Great Writ.
Now is the time to restore that legacy.

Thank you.

[The prepared statement of Mr. Cuéllar appears as a submission
for the record.]

[Applause.]

Chairman LEAHY. As I said before, we will have order in the
hearing. Expressions, honorable expressions, either for or against
the testimony is inappropriate for the hearing. Obviously, it is ap-
propriate for people to express whatever opinions they want outside
the hearings.
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Mr. Rivkin is a partner at Baker & Hostetler, LLP. He is a Vis-
iting Fellow at the Nixon Center, contributing editor of the Na-
tional Review magazine, a member of the United Nations Sub-
commission on the Promotion and Protection of Human Rights. He
served under President Reagan and the current President Bush in
the White House Counsel’s Office, Office of the Vice President, De-
partments of Justice and Energy, graduated from Georgetown Uni-
versity School of Foreign Service. He also holds a master’s degree
in Soviet affairs from Georgetown and a J.D. from Columbia Uni-
versity Law School.

Go ahead, Mr. Rivkin.

STATEMENT OF DAVID B. RIVKIN, JR., PARTNER, BAKER &
HOSTETLER LLP, WASHINGTON, D.C.

Mr. RIvKIN. Chairman Leahy, members of the Committee, I ap-
preciate the opportunity to be here.

Fundamentally, I believe that the Military Commissions Act as
well as the Detainee Treatment Act comport with the United
States Constitution, actually exceed the applicable norms of inter-
national law, and are well in line with American constitutional tra-
ditions and history.

The procedures accorded under the MCA and DTA are stream-
lined, yet essentially fair. They furnish detainees with access to the
judicial process that is sufficient to enable them to mount a mean-
ingful challenge to their confinement. In fact, I would submit to
you that they give the detainees far more due process than they
ever had under any other “competent tribunals” convened under
the Geneva Conventions in the past or in any past military com-
missions of the United States.

As we all know, under the current system, the United States
Court of Appeals for the District of Columbia Circuit is the exclu-
sive venue for handling any legal challenges by detainees. Those
requirements in those statutes also limit the Court to exercising ju-
risdiction until after a CSRT or military commission has exercised
a final decision and limit judicial review essentially to two ques-
tions: whether the CSRT or military commission operated con-
sistent with the rules and standards adopted by it, and also wheth-
er or not the CSRT or military commission reached a decision that
is “consistent with the Constitution and laws of the United States.”

In my view, this scope of judicial review is not only sufficient for
non-citizens held abroad, but is constitutionally sufficient for
United States citizens themselves. In fact, despite all the criticism
we have heard, the fact that the review does not commence at the
district court level and does not follow in all particulars the exist-
ing Federal statutory habeas procedures codified at 28 U.S.C. Sec-
tion 2241, does not amount to suspension of habeas corpus, and, in-
deed, is constitutionally unexceptional, I would submit to you that
this proposition is well established by the existing Supreme Court
precedents.

For example, in the 1977 Supreme Court case of Swain v.
Pressley that Senator Specter references in his opening statement,
the Supreme Court stated that “the substitution [for a traditional
habeas procedure] of a collateral remedy which is neither inad-
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equate nor ineffective to test the legality of a person’s detention
does not constitute a suspension of the writ of habeas corpus.”

Also, contrary to assertions by many critics that the current sys-
tem is deficient because it does not allow for judicial review of fac-
tual issues, I believe that the D.C. Circuit and the Supreme Court
are not limited to reviewing merely the legality of CSRT or military
commission procedures. This is because under the teaching of Ex
Parte Milligan, it is unconstitutional to bring civilians before mili-
tary commissions or to hold them as enemy combatants if civilian
Article IIT courts are open and functioning. Accordingly, a detainee
should be able to claim that he is not, in fact, an enemy combatant,
and the relevant factual record of the CSRT or the military com-
mission would be judicially reviewable. Indeed, I would submit that
this is the very same nature of review given to Nazi saboteurs—
of whom at least one was a U.S. citizen—in Ex Parte Quirin, in
1942, where the Supreme Court rejected their contention that they
were civilians, not subject to military jurisdiction. And we all know
that the Supreme Court on a number of recent occasions referred
to Quirin as good law.

Now, I briefly want to mention that the procedures used by
CSRTs and military commissions, while criticized by many people,
in my view are supported by the realities that exist in the military
justice system. In fact, throughout history, it has always been dif-
ficult to distinguish between irregular combatants and civilians.
That is part of the reason why al Qaeda and Taliban members do
not make themselves known. And, true to form, nearly all detain-
ees claim to be shepherds, students, pilgrims, or relief workers,
collude among themselves to support this position, and casually
name persons thousands of miles away who can “verify” that they
are not enemy combatants.

Accordingly, in my view, the only appropriate point of reference
for assessing the sufficiency of procedures used by the CSRT and
military commissions is to look at their historical and international
counterparts, which are tribunals organized under Article 5 of Ge-
neva Convention III to identify enemy combatants, and the mili-
tary commissions used by the United States in, and in the after-
math of, World War II. I think we can say it is undisputed that
the CSRTs and military commissions offer far more process to the
Guantanamo detainees than either Article 5 Tribunals or World
War II-style military commissions.

To be sure, I would readily stipulate that if you compare CSRTs
and military commissions to civilian courts, they undoubtedly fea-
ture more austere procedures. However, as already mentioned,
these bodies are meant to address a different context, a different
type of procedure that is distinct from the realities of the criminal
justice system. And I do not quite understand why it is a disservice
to our legal traditions and to the rule of law to, in effect, say that
anything that does not feature the same standards as exist in the
criminal justice system is inconsistent with our values.

The last thing I would say is the fact that the Department of De-
fense also holds on an annual basis Administrative Review Boards,
which focus primarily on the question of whether detainees held in
U.S. custody pose continued danger and whether viable alter-
natives exist to their continued detention, further underscores the
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extent to which the United States has opted to provide captured
enemy combatants with additional rights that go above and beyond
those required under international law and the Constitution. The
practice, by the way, is historically unprecedented since the notion
of enabling captured enemy combatants to be released on parole
fell out of practice by the 19th century.

Thank you.

[The prepared statement of Mr. Rivkin appears as a submission
for the record.]

Chairman LEAHY. Thank you very much.

Our next witness, Orin Kerr, is a professor of law at George
Washington University, where he teaches courses relating to crimi-
nal law and procedure. Prior to joining the George Washington
University faculty, he was a trial attorney in the Criminal Division
of the United States Department of Justice. He is a graduate of
Princeton University, Stanford University, Harvard Law School,
and a former law clerk to Justice Anthony Kennedy of the U.S. Su-
preme Court.

Professor Kerr, thank you for coming. Please go ahead, sir.

STATEMENT OF ORIN KERR, PROFESSOR, GEORGE
WASHINGTON UNIVERSITY LAW SCHOOL, WASHINGTON, D.C.

Mr. KERR. Thank you, Mr. Chairman. It is a pleasure and honor
to be here. I would like to discuss some of the constitutional ques-
tions surrounding habeas corpus jurisdiction at Guantanamo Bay,
and then I would like to put some of those questions in a broader
context.

The first important constitutional question here is how to charac-
terize Guantanamo Bay. And, in particular, is it part of the United
States or is it outside the United States? If it is part of the United
States, then the habeas writ presumably does extend to Guanta-
namo Bay. If it is outside the United States, it probably does not.
And this is an issue which—it is an unusual situation in which we
basically know where eight of the nine current Supreme Court Jus-
tices come down on this question, putting together the opinions in
Rasul v. Bush and Hamdan v. Rumsfeld, and, in particular, right
now are split, if we want to line up all the Justices and count them,
is 5-3 in favor of saying that Guantanamo Bay is part of the
United States, is within the territorial jurisdiction of the United
States, in particular, that opinion being held, as best we can tell,
by Stevens, Souter, Ginsburg, Breyer, and Justice Kennedy. And
the language here I think is fairly clear. Granted, the Court has
not made this holding, but there are clear indications in the Rasul
opinion that this is where the Court is going, In particular, the
Rasul majority where the Court states that people detained at
Guantanamo Bay are “detained within the territorial jurisdiction”
of the United States. It is consistent with the historical scope of the
writ of habeas corpus to extend the writ to the detainees. Further
Justice Kennedy’s concurrence, which states that the Guantanamo
Bay Naval Base is in every practical respect a U.S. territory and
that the implied protection of the habeas writ extends to it.

This is fairly clear language, although the Rasul case was statu-
tory, not constitutional; nonetheless, I think largely addressing the
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constitutional question even though the case, formally speaking,
statutory.

If it is true that that view of five Justices prevails, what that
means is that the writ of habeas corpus has to extend to Guanta-
namo Bay either as a formal matter or as a functional matter. Ei-
ther Congress has to extend the writ to Guantanamo Bay, or there
has to be some sort of adequate and effective alternative collateral
remedy.

The key point, I think, to the adequate and effective test under
Swain v. Pressley, is that that means essentially the substantial
equivalent of the actual habeas writ. So the question becomes
whether the detainees, through the alternative collateral remedies,
would have some way of challenging their detention, which essen-
tially gives them the set of rights to challenge their detention they
would have in a formal habeas proceeding.

We do not at this point know with great certainty as to whether
the existing remedies could satisfy that test, in part because we do
not know what substantive rights the detainees have, and in part
because we do not know exactly what procedures the D.C. Circuit
is going to follow. So at least right now we have a state of consider-
able uncertainty as to how that test would be satisfied. But the key
point is that, either way, we end up getting to the same result. Ei-
ther the writ has to extend directly to the detainees at Guanta-
namo Bay, or else the D.C. Circuit has to construe the Detainee
Treatment Act, however persuasively, or unpersuasively, in order
to essentially provide those same rights through the language of
the DTA instead of through the habeas writ.

So either way, assuming that the views of those five Justices pre-
vail, the writ must extend to Guantanamo Bay either formally or
essentially through an alternative means, which just does the same
thing through another way.

Finally, in terms of the security implications of restoring the writ
to Guantanamo Bay as a formal matter, I think when we approach
questions of the war on terror involving such a balance between se-
curity and liberty, we naturally look to the security implications.
What would it mean from a security standpoint to restore the writ?
And I think the key point is that the security implications of doing
so are actually quite modest.

First, assuming the views of those five Justices prevail, the writ
has to be there whether Congress acts formally or not, as Senator
Specter had indicated. Assuming Congress does restore the writ, it
is not clear that it actually makes a substantive difference in terms
of the rights that are established. What would probably make the
biggest difference is the speed with which the courts could get to
the merits, if any, of the detainees claims. It does not mean that
detainees are going to be freed from Guantanamo Bay, certainly in
a way that would threaten the security of the United States. All
we are talking about here is the jurisdictional question which
would allow the courts to get to the merits of these issues more
quickly than they otherwise would.

Thank you.

[The prepared statement of Mr. Kerr appears as a submission for
the record.]

Chairman LEAHY. Thank you very much.
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Let me ask a few questions. I see Senator Durbin here, and I will
yield to him for questions, or Senator Feingold, if he is still here.

Proponents of this habeas-stripping provision, you have touched
on this in your testimony, but they argue that we should eliminate
habeas because it would help the military. They say that habeas
review would hand military decisions about who was the enemy
over to our Federal civilian courts. It would subject the military to
all kinds of distractions and lawsuits.

Now, you spent most of your career in the military as part of the
military legal system. Do you believe that allowing habeas review
for detainees is harmful to the military and its mission?

Admiral GUTER. Mr. Chairman, I do not. First of all, the decision
is still going to be made—the initial decision of whether to take
someone into custody is still going to be made by the military on
the battlefield. So all we are talking about is removing them from
the battlefield immediately and then where do we take them and
what do we do with them after that. So I do not think so.

Second of all, I think it goes further to your question. To respond
with a little bit of respectful disagreement to Mr. Rivkin, I was
there at the beginning, and the goal of putting people in Guanta-
namo Bay was clearly to deny them any judicial review whatso-
ever.

Since that time, we have been engaged in a type of reverse engi-
neering to try to put processes and procedures in place that satisfy
what we have already done to these folks in Guantanamo and
other places so that we might be able to extract whatever evidence
or whatever intelligence we can from them. But we have engaged
in reverse engineering to do that.

The CSRTs in my judgment do not provide for a fair hearing, and
I do not think the question is whether we are providing more or
less protection than what we have in the past. It is whether or not
they are fair. They have already—we have seen the kind of evi-
dence that they allow. We have seen that they are inaccurate. We
have seen that they are inconsistent. And I think worse than that,
they still provide the potential for a black hole. You can run some-
body through a CSRT and then never charge them, and without
habeas, their case is never to be heard.

Chairman LEAHY. The sort of thing we criticize when other coun-
tries have done it. In fact, you say in your statement that you
would hope that if you were ever detained abroad, that the United
States would be able to argue for your release, but argue from the
highest moral and legal grounds.

Do you think by that eliminating this habeas protection, we hurt
our own credibility when we argue for the release of detainees
abroad?

Admiral GUTER. I do not think there is any question, and it is
not just this issue. It is many others.

Chairman LEAHY. Thank you. Professor Cuéllar, the Military
Commissions Act eliminated the right to petition a court for habeas
corpus for any alien—and those are words that I am quoting now
from the statute—“any alien detained by the United States,” and
it goes on to say “who has been determined to be an enemy combat-
ant or"—and this is the part that in my mind is somewhat like
Kafka—“awaiting such determination.”
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Does this provision on its face appear to empower—whether the
Government does this or not, does it appear to empower the Gov-
ernment to detain any one of the 12 million lawful permanent resi-
dents of the United States who currently work and pay taxes here
indefinitely with no ability for those permanent residents to chal-
lenge their detention in Federal court?

Mr. CUELLAR. Mr. Chairman, I believe the short answer is yes.
Just bare statutory text permits officials of the executive branch to
make a judgment that someone should be accused, and the plain
statutory text again provides no time limit, no indication that there
has to be a review process, no indication that at any point there
actually has to be a determination. And—

Chairman LEAHY. The 12 million, I mean, that is not an insig-
nificant number of people. That is 20 times the population of my
State.

Mr. CUELLAR. I have always thought of Vermont as being a very
big State, so, yes, indeed, it is a very large number. And I think
it raises quite profound constitutional questions that are perhaps
not the ones that people normally think of when they think about
the Military Commissions Act because they think about the rather
more recent developments in cases like Rasul, where the question
really is: What happens to people who are outside the United
States?

Chairman LEAHY. But for a non-citizen awaiting such determina-
tion, that is the part that I find chilling, “awaiting such determina-
tion.” That means simply on the Executive’s say-so that they are
awaiting determination, they could be held. They do not have ac-
cess to the courts if this law is upheld. Is that correct?

Mr. CUELLAR. That is correct, Senator. And if I could just add
one thing, in American Trucking, which is a very different—it is a
Supreme Court case about a very different context. Justice Scalia
made an interesting point that I think has relevance here. He was
dealing with a situation where the Environmental Protection Agen-
cy was making the argument that they could cure a potential un-
constitutional delegation problem by having narrowing regulations
that took broader steps to authority and made them narrower. And
Justice Scalia there pointed out that at any point the EPA could
simply choose to change its regulations and we would have the un-
constitutional delegation problem again.

So this is a different kind of problem, but the same objection
might apply if the response from the executive branch were, well,
that is the statutory text, but we have rules here that suggest that
we would not actually use this degree of discretion the way that
would be most troubling.

Chairman LEAHY. I use the example of somebody who contrib-
utes to a charity and they could be held pending determination,
which could be a very long time. I know I have used my time. Let
me ask just one last question because we have immigration on the
floor, which has brought a number of Senators. Unlike you, I can
see the monitor for the floor out of the corner of my eye, and there
have been a number of Senators from this Committee who have
been over there. But is this a matter of concern to the Latino com-
munity in this country?
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Mr. CUELLAR. I believe it has to be, Mr. Chairman, because if
you look at the history of legal immigrants in America, there are
historical cycles of inclusion and rejection. And these are legal im-
migrants who pay billions of dollars in taxes and contribute to
meeting particularly labor demands that we have and whose chil-
dren grow up to take important positions in American society.

But if you look at these historical cycles, you find that at certain
darker periods in our history, even people who are legally here are
excluded, and sometimes under color of law. The Great Depression
comes to mind. So, because of that, I think it is very important for
people who are members of the Latino community and people who
are not to be vigilant and understand that laws can be used in
ways other than the way they were intended to be used.

Chairman LEAHY. I understand. I know some of the discrimina-
tion my Italian grandparents faced when they first came to this
country, and they were here legally.

Senator Durbin?

STATEMENT OF HON. RICHARD J. DURBIN, A U.S. SENATOR
FROM THE STATE OF ILLINOIS

Senator DURBIN. Mr. Chairman, thank you very much for this
hearing and your leadership on this issue, and I thank the panel.

I want to just say a word on behalf of Senator Leahy and Senator
Specter. This is important legislation, and it is long overdue. What
we have heard in testimony today I think is evidence of the fact
that the reputation of the United States of America is on the line.

Arthur Schlesinger, Jr., a leading historian, who recently passed
away, said that the issue of torture has done more damage to the
reputation of the United States than anything in modern history.
I am afraid he is right. I think when we look at this issue of habeas
corpus, it is another sad and troubling chapter that has been writ-
ten by this administration since 9/11.

I want to salute Admiral Guter for coming here today and par-
ticularly for the Judge Advocates General. I cannot recall another
time in history when this group has played such an important role
in our national debate. Time and again, men and women who have
agreed to serve in our military have taken on this responsibility
and spoken out and reminded us that they, too, are very conscious
of our need to be safe as a Nation, but also to make sure that our
conduct in the treatment of our own military and prisoners is con-
sistent with our constitutional principles. And I thank you for this.
You have really been a beacon in terms of the statements that you
have made and the positions that you have taken.

One can only speculate as to how long it is going to take the
United States to restore its reputation in the world after these last
6 years. It will take some time. And I think that the beginning of
that restoration will be the passage of the legislation which Sen-
ator Leahy and Senator Specter will bring before us. This seems so
fundamental to me. About a year ago, I had a chance to visit Guan-
tanamo. How many members of the panel have ever been to Guan-
tanamo? Well, half of you, or three of five of you have been there.
It was my first time. It is a Godforsaken place in the middle of the
Caribbean, hotter than the hinges of hell, where we are holding
over 400 prisoners. They told me when I went down there that
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some of the prisoners that had been held for up to 4 years had been
released with no charges after they determined that there was real-
ly no reason to hold them.

We know that many of the men who came to this facility were
brought there as a result of their captors being paid bounties, so
they came in at least under questionable circumstances, and after
years, literally years of incarceration—and you have seen pictures
of that incarceration—some of them were released without charges
to go home—to go home and tell the story of what it was like to
be a prisoner of the United States of America.

I think what we are discussing here is so fundamental in terms
of basic justice that it really has to be done and done quickly, to
start to restore our reputation.

Mr. Taft, you were in an unusual position as counsel at the State
Department to Secretary Powell, who spoke out—

Mr. TAFT. That is right, Senator.

Senator DURBIN. Spoke out, I thought in a very clear way, about
the suggestions of the White House to deviate from the standards
of the Geneva Conventions. This was a moment in time when
Alberto Gonzales was Counsel to the President and was suggesting
some changes in conformance with the Geneva Conventions that
we had followed for half a century in the United States.

Can you give us any insight into that debate within the adminis-
tration between Secretary Powell and White House Counsel
Gonzales on this issue?

Mr. TAFT. Well, Senator, I think that a great deal of what went
on in that debate has actually been published. The various memo-
randa that went back and forth between Secretary Powell, myself,
the Department of Justice, and the Counsel to the President—now
Attorney General Gonzales—they have all been actually put in a
book, and whether I could add to that with my memory now of
what is 6 years old, it would be a risky business.

Quite simply I would say that the issue that we had there was
whether the United States would continue to follow the policy of
applying the Geneva Conventions to the people that we were cap-
turing in the conflict in Afghanistan, whether they—

Senator DURBIN. Can you zero in on the Geneva Conventions and
their applicability to the detention question, rather than the tor-
ture question? Torture has been a big issue, but can you zero in
on what the Geneva Conventions require?

Mr. TAFT. The Geneva Conventions, had we followed them—and
we were following them. I think it is an important point to make.
Starting in October, when we went into Afghanistan, we were fol-
lowing the Geneva Conventions under the rules of engagement that
were issued. When you capture a person there, you give them an
Article 5 Tribunal. You treat them as—

Senator DURBIN. Tell me what that means, Article 5 Tribunal.

Mr. TAFT. Oh, sorry. What that means is that you do a deter-
mination as to whether they are a prisoner of war or a civilian, ba-
sically. And we—

Senator DURBIN. On a timely basis—

Mr. TAFT.—would treat them as prisoners of war regardless of
whether they were entitled to that.

Senator DURBIN. On a timely basis. Is that correct?
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Mr. TAFT. Oh, yes. You do it right there.

Senator DURBIN. And the reason for the timely tribunal, can you
tell us for the record?

Mr. TAFT. Well, it is because a battlefield is an extremely con-
fused area, particularly in an urban environment, which we were
involved in. And you do it because the evidence is fresh; the people
virlho were involved in taking the person into custody are right
there.

Senator DURBIN. You have a greater possibility of bringing to-
gether evidence and witnesses to find out whether this person is
truly an enemy combatant or a threat. Is that why the Geneva
Convention Article 5 Tribunal is written as it is?

Mr. TAFT. That is correct. I do not want to suggest that this is
an elaborate procedure. You can conduct a large number of these
in a very short period of time, and we did that in the Iraq conflict,
for example. It is usually not that hard to figure out whether a per-
son who has just been captured that day or the day before, what
he is.

Senator DURBIN. And what proportion of the people now held in
detention at Guantanamo do you believe have had these Article 5
Tribunals?

Mr. TAFT. I think formally the Article 5 Tribunals, maybe some
of them had them, if they were captured before February. I do not
know specifically. But after that, they would not have had them.

Senator DURBIN. I doubt that there were many.

Mr. Rivkin, you were the only one on the panel to defend this,
and I want to give you your chance. But having understood what
Article 5 Tribunals require and why and the fact that very few of
the detainees in Guantanamo ever had an Article 5 Tribunal under
the Geneva Convention, we are now saying that we will take as an
alternative the CSRTSs, these other tribunals, which these tribu-
nals, these trials take place much later, and under circumstances
which I think you would have to concede would prejudice the de-
tainee because they cannot have access to classified information,
they may not have representation of counsel, they may not have ac-
cess to evidence. We have an administration that wanted to deny
access of counsel at one point, frequent access of counsel to these
same detainees.

So when you reach a conclusion that you feel the current system
is consistent with Geneva Conventions, how do you reconcile the
difference between a timely Article 5 Tribunal where evidence and
witnesses are available with these tribunals, which may take place
years later with virtually no evidence and/or witnesses available for
the detainee to call?

Mr. RIVKIN. Senator Durbin, I understand that question. Let me
say a couple of things here—and, again, we are talking about a dif-
ferent issue. Let us agree the judicial review procedures we are
talking about—

Senator DURBIN. Well, I think this is the starting point.

Mr. RIVKIN. Well, no, I understand. But I just wanted to—

Senator DURBIN. Because, understand, this law that was passed
removes the right of the trial court to ask the factual questions. It
goes straight to the circuit court appellate level. The fact finders,
you have to assume the facts found by the CSRTs as your starting
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point. And if you have a process that is so removed from the reality
of evidence and witnesses, how can it possibly be a just process. So
I will let you respond. Sorry to interrupt.

Mr. RIvKIN. No, no. You set a high burden and I will try to
oblige.

First of all, contrary to a suggestion by my good colleague and
friend, Mr. Taft, the word “timely” does not appear in Article 5.
Point No. 1.

Point No. 2, I have actually looked carefully, as best as I can
given the existing record, at the actual state practice under the Ge-
neva Conventions. It turns out there are very few state parties that
actually hold Article 5 Tribunals. Let us keep in mind that an Arti-
cle 5 Tribunal, Senator Durbin, is not something that you do in-
variably at the front end in every capture. The predicate—I do not
have it in front of me, but I am pretty sure I remember the lan-
guage. The predicate is “in case of doubt.” So you do Article 5 hear-
ings in case of doubt.

To the extent they do have few parties under Geneva who have
actually held Article 5 Tribunals, you are absolutely right, they
typically take place pretty close to capture—not instantaneously,
but sometimes several days or several weeks thereafter. Let me
submit to you, though, they are enormous austere. They are so aus-
tere that they make the CSRT process—that you correctly point out
is quite austere compared with our civilian trials—look like a
king’s ransom by comparison.

For example, the typical Article 5 Tribunals would involve sev-
eral officers sitting in a tent somewhere in the desert and sort of
eyeballing the defendant. Not only is the person not represented by
counsel, not represented by any representative, like in the case of
CSRT, there are no witnesses. There may be a linguistic problem.
In many senses, an Article 5 Tribunal is a kind of a common-sense
eyeballing the person: “Do I believe him or not?”

So the reason, by the way, we have not had Article 5 Tribunals
being administered in a fashion that is timely is because of the
unique circumstances of capture. Let me say this: If you actually
capture somebody on a battlefield and a person is out of uniform
and claims that he is an innocent shepherd and he just happened
to be wandering through, and you have people who captured him,
you may hold an Article 5 Tribunal there and then. But if the per-
son actually is brought to you by somebody else and by the time
he gets to your hands, it was several weeks later, the notion that
you may not give him that original austere Article 5 hearing is not
unusual.

So what you gain on the CSRT side, while there is a delay, is
a great deal more due process than anybody has ever received in
an Article 5. And that—

Senator DURBIN. You think the CSRTs are a due process tri-
bunal?

Mr. RivkIN. I would say to you that CSRTs provide you a lot
more due process than a typical Article 5 hearing. Again, you have
people spending maybe 5 or 10 minutes with a detainee, three offi-
cers sitting in a tent in the desert; there is no effort to assemble
information.
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Senator DURBIN. The Chair has been very kind in allowing me
to go beyond my time here, but I just want to say that I would
struggle with the concept of due process, when I cannot even view
the evidence against me, when I cannot even conceivably call a wit-
ness in my own defense, because this tribunal is taking place years
after I was detained and thousands of miles from where the wit-
nesses could be found.

Mr. RIVKIN. But, Senator, with respect—

Senator DURBIN. That is the—no, I am going to finish, and then
you may say what you like. But that is not consistent with any con-
cept of due process, being able to confront the witnesses and being
able to produce evidence in your own defense.

And I might also add to you that the CSRTSs fall short of the Ar-
ticle 5 Tribunals in one very important respect: CSRTs are not em-
powered to conclude that a detainee is a POW—the precise ques-
tion that the Article 5 Tribunals must answer. They cannot do this
because the President has already stated categorically none of
these detainees are POWs. So they cannot even have the same
starting point here. And then to add insult to constitutional injury
here, we remove habeas corpus from this whole concept and this
whole proceeding, except in the most remote circumstances where
a circuit court is looking at a CSRT finding.

So I struggle with your conclusion that the CSRTs, as currently
written, are a better deal for a detainee than an Article 5 Tribunal
or that they are consistent with the constitutional concepts of due
process of habeas corpus. I do not agree with that. I was one of 34
to vote against it. And I am glad that Senator Leahy and others
are pushing this forward.

I welcome any of your comments.

Mr. RIvKIN. Very briefly, my only point, Senator Durbin, was
that in a typical Article 5 Tribunal, you do not have an opportunity
to call witnesses; you do not have an opportunity to call anybody
to assist you. You cannot marshall any evidence. Everything in life
is a question of comparing two different baselines. CSRTs are un-
doubtedly very deficient compared to most civilian trials we are
used to, but compared with these very austere Article 5 pro-
ceedings, you do have a considerably greater degree of due process.

Now, very briefly, you mentioned one excellent point. The typical
question in an Article 5 hearing is not—I repeat, not—are you a
civilian? Everybody captured is presumed to be at least a POW. So
in a typical Article 5 Tribunal, your choice is between being held
to be an unlawful combatant, in which case you have fewer rights,
or being a POW. In either instance, you get held for the duration
of hostilities. In a CSRT, you are actually being asked a better
question: whether or not you are a civilian. If you are a civilian,
you get released. And, in fact, I have looked at the statistics that
get published. On 28 occasions, CSRTs found individuals to be ci-
vilians; those individuals were released.

I do not understand the argument that it is better for you to be
in a situation of choosing between being a POW and being an un-
lawful enemy combatant when the conclusion is in either case you
get held for the duration of hostilities, versus the other outcome,
you are a civilian or an unlawful combatant—

Senator DURBIN. Please excuse us.
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Chairman LEAHY. We will have order. We will have order in the
hearing. The witnesses are entitled to be heard. The Senator from
Illinois has asked a very valid question, and I—are you satisfied
with the answer?

Senator DURBIN. I am just going to conclude by saying these Ar-
ticle 5 Tribunals can also find innocence, which the CSRTs cannot.
They can decide whether you are an enemy combatant or you are
not, period. And they are at least—we have tried through Army
regulations to have these timely tribunals so evidence and wit-
nesses are available. It is the American way, or at least it was
until this administration.

Thank you, Mr. Chairman.

Chairman LEAHY. I would say to the Senator from Illinois that
he need not apologize for the extra time he took. We are taking
probably more time in this hearing than was allowed for the debate
on this issue when we made what is, in the Chairman’s view, a co-
lossal mistake in trying to reverse habeas corpus to the extent we
did.

Senator Feingold?

STATEMENT OF HON. RUSSELL D. FEINGOLD, A U.S. SENATOR
FROM THE STATE OF WISCONSIN

Senator FEINGOLD. Thank you, Mr. Chairman, for holding this
critically important hearing. The current situation is untenable.
Detainees at Guantanamo who have been held for years but have
not been tried or even charged with any war crime should have a
meaningful opportunity to challenge their detention in court. This
is the core purpose of habeas corpus, that the Government should
not have the power to detain people indefinitely and arbitrarily.

As a group of retired judges wrote to Congress last year, habeas
corpus “safeguards the most hallowed judicial role in our constitu-
tional democracy—ensuring that no man is imprisoned unlawfully.”
I believe that the Congress’ elimination of that safeguard last year
in the Military Commissions Act was a grave error. We must fix
that mistake. It is that simple.

To be true to our Nation’s proud traditions and principles, we
must restore the writ of habeas corpus, and we must make it clear
that we do not permit our Government to pick people up off the
street, even in U.S. cities, and detain them indefinitely without
court review. That has never been and must never be what Amer-
ica is about.

Thanks to all the witnesses. Mr. Taft, let me ask you, I am a
member of the Foreign Relations Committee, and in that regard I
am concerned about the effect of our detention policies on our rela-
tionships and credibility overseas. And I would also ask Admiral
Guter to respond to this. Have Guantanamo Bay, the Military
Commissions Act, and the denial of habeas corpus harmed those re-
lationships and the United States’ ability to accomplish other objec-
tives worldwide? We will start with Mr. Taft.

Mr. TAFT. I would say, Senator Feingold, that there have been
difficulties about our detention practices in Guantanamo Bay, even
with our very close allies. With the United Kingdom and with Aus-
tralia, for example, there were very difficult negotiations over the
terms on which we were holding their nationals, as well as with
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other states whose nationals we were holding, particularly our Eu-
ropean allies. I think Sweden, Denmark, and some other states
that had nationals there engaged in extremely difficult negotiations
that we had to go through with them.

More broadly, I do feel that if the United States were to extend
the—or put back in place what was there, the right to have the
lawfulness of the detention determined in a court pursuant to ha-
beas corpus proceedings, that would be a very welcome step in the
rest of the world, and it would, I think—and as I said in my testi-
mony, the main thing for me would be that the detentions that con-
tinue—and most of them will because most of the people, as far as
I can tell, actually should be being detained. They would then be
being detained pursuant to a court order, an impartial determina-
tion, or a determination by an impartial forum, and after full inves-
tigation, and that would really, I think, put a stop to the idea that
we are detaining people with very inadequate examination of the
basis for holding them.

Senator FEINGOLD. Thank you, sir.

Admiral Guter?

Admiral GUTER. Well, I agree with Mr. Taft, and I am not sure
that I could add too much to it, except to say that it is also had
the unfortunate effect of having some states that do not have the
robust respect for democracy and the rule of law that we have cite
our policies and procedures, and specifically Guantanamo, to justify
their own actions.

Senator FEINGOLD. Thank you.

Some have argued that the D.C. Circuit’s review of decisions by
the Combatant Status Review Tribunals provides adequate court
review of those who have not been charged with any crime, making
habeas corpus unnecessary and redundant. And I think Senator
Durbin was addressing this. I would ask Professor Kerr, how do
you respond to that assertion?

Mr. KERR. Thank you, Senator Feingold. I think it is really -the
honest answer is that it is too early to tell because we do not quite
know what the D.C. Circuit is going to do in terms of the procedure
it is going to use to review the CSRT decisions.

The D.C. Circuit held argument in a case, Bismullah and Parhat,
just last week in which it was beginning to ponder these questions,
in particular trying to consider the question of what is the record
that the D.C. Circuit should use to review what the CSRT has
done. So without knowing that, it is a little premature to answer
the question. However, the indications are that what the Detainee
Treatment Act has done are probably not sufficient, for the reason
that the Detainee Treatment Act does not appear to contemplate
the full, sort of complete hearing that the habeas writ would allow.

It is possible that the D.C. Circuit will say, in effect, we are
going to interpret this law in a way that creates this full set of
hearings, in which case it really does not matter whether the stat-
ute is restored or not, because there is the same set of rights just
at the appellate stage rather than district court stage. But at least
based on the text of the Detainee Treatment Act, that seems un-
likely, and it seems that the current law would not provide for this
adequate and effective hearing.
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Senator FEINGOLD. And, Professor Kerr, how do you respond to
those who argue that if we restore habeas corpus, detainees in the
United States’ custody in Afghanistan or Iraq are going to flood the
Federal courts with habeas petitions? Is that really a concern?

Mr. KERR. Whether it is a concern in part depends on how you
construe the Rasul case. It is unclear under the Rasul case wheth-
er that case provides a statutory writ to a detainee held anywhere
or whether it only applies to Guantanamo Bay. Justice Scalia’s dis-
sent suggests that it applies worldwide. On the other hand, there
is language in the majority opinion that suggests it is really just
about Guantanamo Bay. Either way, certainly it would be possible
to restore the writ just so it would be available to Guantanamo
Bay. And that is where, really, the rationale of Rasul is, I think,
at its strongest, this notion of Guantanamo Bay being within the
territorial jurisdiction of the U.S., and, therefore, that there is no
reason the writ would have to extend beyond Guantanamo Bay.

Senator FEINGOLD. Thank you.

Senator Whitehouse?

Senator WHITEHOUSE. Thank you, Mr. Chairman.

[Laughter.]

Senator FEINGOLD. By default only, and now you are the Chair-
man.

STATEMENT OF HON. SHELDON WHITEHOUSE, A U.S. SENATOR
FROM THE STATE OF RHODE ISLAND

Senator WHITEHOUSE. [Presiding.] I would like to just followup
a little bit on some of the points that Senator Feingold was mak-
ing, in the general category of the example we set around the
world, which I see as having three potential dimensions:

One is kind of specific reciprocity—“If you are going to treat peo-
ple this way, so can we”—and what it does to our ability to argue
for better treatment for Americans and others who are held with-
out habeas corpus and without other basic democratic and civil lib-
erties rights.

The second is a sort of more general, for want of a better word,
dumbing down of the basic principles of combat, of civil rights, of
treatment of detainees around the world, and the extent to which
our leadership either increases or decreases, I guess you might say,
the general water level in the world on that, raising it or lowering
it, and what effect you think this has had.

And the third is the more general force of our image in the
world, and I come at this with a little bit of a bias. I was a Foreign
Service kid growing up and traveled quite a lot and got a pretty
good indoctrination into how important America’s image in the
world is. And it strikes me that when a father or mother in some
hamlet or village steps out into the morning, the biggest force we
have at our disposal as America is what their aspirations are and
how we figure into them. And if in hamlets and villages and little
dirty high-risk apartment buildings and tough neighborhoods
around the world those families step out into that day and their
vision for their children is to have them live in a country like
America and to have American rights and privileges be the type of
thing that they aspire to, that is a pretty good world for us to live
in.
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If, on the other hand, they step out into the world and they ques-
tion whether we really offer anything valuable and they are looking
elsewhere for their aspirations—to Islamic fundamentalism, for in-
stance, but there are many, many alternatives—I think something
very grievous has been done to our capacity and to our force as a
Nation.

I would be interested in your thoughts on those three specific lev-
els. Do you think it is sensible to think about it in those three
ways—the specific reciprocity, the sort of general water level of
rights, and then the sense of value that—I should not say the
“sense of value”—the real value that we get as Americans when the
sense of our country is a favorable one throughout the world?

Mr. TAFT. Senator, let me maybe just try. I can easily address
the first two points—the reciprocity point and the general degrada-
tion of protections around the world, but perhaps other panelists
will have other things to say on it.

The reason I want to respond is that, in fact, those two points
were points that we made in the discussion in early 2002, Sec-
retary Powell and myself, in urging that we adhere to the Geneva
Conventions and treat the people we were taking into custody, in
fact, as prisoners of war, give them all of those privileges, which
we thought would be the best way to proceed. And the reasons for
that were exactly the same ones that led us in the Vietnam conflict
to adopt that policy vis-a-vis the Viet Cong. Even though they were
not entitled to POW status, we gave it to them. And the reasons
were the treatment of our troops when they fall into enemy hands
and the reciprocity point that you made and also the fact that by
raising the standard of treatment above what perhaps was legally
required, you do raise the standard all around the world, and it
certainly will help not just your own troops if they fall into enemy
hands, but other countries’ troops and other combatants who other-
wise might be dreadfully abused if taken.

So both of those points were certainly part of the arguments that
we were making in proposing to stick with the Geneva Conventions
at that time and accord POW status to everybody.

Senator WHITEHOUSE. Thank you.

Mr. RIVKIN. Let me try to shed some additional light. You are
asking good questions. This is a good way of structuring the discus-
sion about what is a very complex issue and frequently gets sim-
plistic answers. Let me try to slice it this way.

There are some difficult questions here and there are some easy
ones. The easy one to me is the notion that we somehow are going
to encourage people, particularly authoritarian and dictatorial re-
gimes, to actually treat their prisoners more harshly, to torture
their prisoners, to detain people without any justification. I think,
frankly, it is an easy point to rebut because these people have been
torturing and mistreating their citizens for a hell of a long time,
in many instances long before the United States even was created
as an independent country. They do not need to be taught by us.
Any claims to the contrary by them, which typically come from the
most dictatorial regimes, are a mere justificiation.

I also, frankly, do not buy the argument that the revelations or
debates about the finer points of habeas corpus play a significant,
incremental, delta role in encouraging the jihadists to hate us
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more, because they hate us for so many reasons that it is difficult
for me to imagine that that is really meaningful, especially coming
from people who themselves—

Senator WHITEHOUSE. I may not have made my point as clearly.
Certainly there are people who hate us and the jihadists hate us.
My point was more the average uninvolved person, someone who
is waking up in some little village in some faraway place, going out
to take care of their family and to try to work to improve their
lives. My proposition is that if they aspire to what we represent,
if they think that America is a wonderful country, then we can
make an awful lot of mistakes if that is the prevailing view of the
world and still come out all right.

If, on the other hand, they are skeptical of our good will, they
do not aspire to follow our system, then even if we get an awful
lot of things right, we are still in a very difficult position in the
world, and how we influence that I think is more important than
trying to win the hearts and minds of an active America-hating
jihadi. They need to be treated rather differently, I think.

Mr. RIvKIN. You are absolutely right. Again, this is a difficult
question. I was just merely trying to take off the table what I think
are easy questions.

Now, on the question of people who are open-minded, who would
like to emulate us, allies, et cetera, et cetera, this is a genuinely
difficult question. I think it would be foolish to deny that we have
gotten a huge black eye because of the totality of our legal policies
in the war on terror. It is a fact.

My problem, frankly, is that there are such fundamental dif-
ferences between us and many of our allies on a whole range of
legal issues—I call it the “legal architecture of war.” But I just do
not buy the notion that if we tweak habeas a little bit, if we tweak
the CSRTs in a way that some people on the panel may like—and
even I could probably live with—that it will make a meaningful dif-
ference. Not to spend too much time on it, but I think, unfortu-
nately, the problem with most of our allies is they fundamentally
are not serious about war as an incident of statecraft. They are not
interested in a traditional law of war architecture. Their pref-
erence, and I think honestly felt preference, is to use the criminal
justice paradigm, and anything, Senator Whitehouse, that falls
short of that paradigm would be utterly objectionable to them. And
while I do not have the experience of negotiating with Europeans,
being somewhat of a sucker for punishment, I regularly get on BBC
and various other European networks, and I can tell you from the
tenor of questions, nothing—and I mean nothing—short of the full-
fledged application of criminal justice paradigm would satisfy
them. And even that is not sufficient because we get regularly
slammed in instances where we process somebody through district
court.

My point is we have to be clear about what it would take to have
a meaningful difference in the way the world looks at us, and it
is not, repeat not, getting back to Section 2241. And I am not even
trying to suggest if it is worth it, but, look, we have disagreements
with people about what constitutes permissible collateral damage.
We have disagreements with people about many other issues relat-
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ing to the key legal sinews about war, and are we prepared to just
change all of that?

My problem with the Europeans, frankly, is they have never
been serious about not just being against something, but for some-
thing. If it were up to me, I would love to internationalize Guanta-
namo. I would love to close Guantanamo and move it to some other
place where Europeans can work with us on both detaining and in-
terrogating—providing due process to those people. But in discus-
sions I have had with European officials and scholars, they have
zero interest in that.

So all I am trying to say is it is a very difficult and very complex
problem, and it does not do justice to it to suggest if we tweak the
system a little bit here we are going to get some dramatic results
in terms of greater appreciation for American reputation.

Senator WHITEHOUSE. Mr. Chairman, sorry.

Chairman LEAHY. [Presiding.] No. If you have other questions,
please feel free.

Senator WHITEHOUSE. No, thank you.

Chairman LEAHY. I do not think what we are talking about is
tweaking the system. We are talking about a very, very major res-
toration of rights. And I think that when you talk about the Euro-
peans, can we find some other place where we can do this, the
problem is we did not really care much about what their opinion
was when we got ourselves in this mess to begin with. We just
went ahead and did it and told Old Europe that they could play
catch-up ball if they wanted. Not the best way to get support. And,
frankly, we have to start reintroducing America to the rest of the
world. We have a great deal to be proud of in this country. We have
done some wonderful things, and I think if we correct some mis-
takes, then we start the reintroducing. But you do not start the re-
introducing by saying it is our way or no way. And too much of the
attitude was that.

I think of the strong support we had the day after 9/11 when Le
Monde, a newspaper often critical of us, the headlines read, “Today
we are all Americans.” That is not the Le Monde you read today.

I thank you all for being here. If others have questions, we will
followup with them. I know you have all taken a great deal of time.
You have expressed your opinions very candidly. If any of you want
to add further based on either the questions or the answers of any-
body else, if you want to supplement the record, of course, I will
keep it open for that.

We stand in recess.

[Whereupon, at 11:31 a.m., the Committee was adjourned.]

[Questions and answers and submissions for the record follow.]
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QUESTIONS FROM SENATOR KYL

1. CAN YOU CITE ANY CASES WHERE HABEAS CORPUS RELIEF WAS
GRANTED TO AN ALIEN DETAINED BY THE MILITARY AS AN ENEMY
COMBATANT? FEEL FREE TO CITE ANY CASE FROM THE LAST 800
YEARS.

History amply demonstrates the relevance of habeas corpus in regulating the
detention of aliens labeled as enemy combatants in the American and British legal
systems. On a number of occasions, American courts have properly exercised jurisdiction
over habeas corpus petitions filed by aliens detained by the military as enemy
combatants. Examples include Ex parte Quirin, 317 U.S. 1 (1942), and In re Yamashita,
327 U.S. 1 (1946). British decisions evince a similar pattern, where common law habeas
courts allowed alleged enemy aliens or prisoners of war to present evidence that they did
not fall within a category of persons lawfully subject to detention. See, e.g., R. v.
Shiever, 97 Eng. Rep. 441 (K.B. 1759)(affidavit evidence considered by habeas court,
which concluded that alien detainee was properly confined as a prisoner of war); Case of
Three Spanish Sailors, 96 Eng. Rep. 1010 (K.B. 1779)(habeas court evaluating affidavit
evidence supporting the release of detained aliens, but ultimately concluding that they
were appropriately confined). Courts have also exercised jurisdiction over the habeas
corpus petitions of aliens designated as enemy combatants but detained by civil
authorities, and in some cases have granted relief to the petitioners. See Lockington’s
Case, Bright. (N.P.) 269 (Pa. 1813-14)(habeas petition from a British resident of
Philadelphia held as an enemy combatant); Gerald L. Neuman and Charles F. Hobson,
John Marshall and the Enemy Alien, 9 Green Bag 2d 39 (discussing the unreported case
of United States v. Thomas Williams, in which Chief Justice Marshall, riding circuit,
granted relief to an alien enemy combatant irregularly detained).

Although courts have not deemed it necessary to grant relief in any of the
previously-cited cases involving detention by military authorities, they have repeatedly
reached the merits of the aliens’ habeas corpus petitions, thereby providing detainees
with an opportunity to challenge their detention before an external adjudicator. When
courts are in a position to provide meaningful review, the availability of such review in
principle can yield a constructive impact on the bureaucracies involved even if very few
cases (or no cases) actually result in relief being granted. Moreover, American and
British courts’ willingness to defer to executive determinations even as they exercise
habeas corpus jurisdiction in enemy combatant cases demonstrates the feasibility of
continuing this historical pattern.

2. CAN YOU CITE ANY EXAMPLE OF A FOREIGN NATION THAT ALLOWS
NON-CITIZEN ENEMY SOLDIERS CAPTURED DURING WAR TO USE
THE NATION’S DOMESTIC COURTS TO CHALLENGE THEIR
DETENTION?
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Israel has an established tradition of providing non-citizen belligerents judicial
review in domestic courts. In addition, some British cases also suggest that alleged
enemy combatants captured during war could obtain access to domestic courts to
challenge their detention. See, e.g., R. v. Shiever, 97 Eng. Rep. 551 (K.B. 1759).

The Israeli experience provides an instructive example of how a nation can
administer a military detention system under the review of domestic courts. Under
Israel’s Basic Law, any law restricting personal freedom must “comply with the ethical
values of the State of Israel... and not exceed necessity.” See Basic Law: Human Dignity
and Freedom, 1992, S.H. 1391, art. 8, in Israel’s Written Constitution (3d ed. 1999).
Current Israeli law allows the Minister of Defense to issue an order of detention
whenever he “has reasonable cause to believe that reasons of state security or public
security require that a particular person be detained.” The authorities can then detain a
person for a maximum of 48 hours before the detention order must be submitted to a
domestic court judge for review. The judge then reviews whether alternative means
(other than the special detention provisions invoked by the Defense Secretary) are
available to meet the state’s security needs, and whether there is a reasonable basis for
military detention. If the detention order is upheld, a judge must review it again every
three months. The Israeli scheme also guarantees various procedural protections for
detainees, including access to counsel at regular intervals, the right to know the reasons
for detention, and to be present in court for all legal proceedings (unless a judge makes an
exception to this last provision on the basis of state security).

Military authorities operating in the West Bank and Gaza have more flexibility,
but even in this context, they remain subject to judicial oversight from domestic courts.
While various orders have made it possible for authorities to hold individuals for a period
of days before seeking judicial approval, military personnel must eventually account for
their decision to detain an individual before a court. During the last fifteen years,
moreover, the Israeli Supreme court has progressively moved to dismantle certain
doctrinal barriers to judicial review that could occasionally pose a problem for detainees,
such as standing and justiciability. See generally Stephen J. Schulhofer, Checks and
Balances in Wartime: American, British, and Israeli Experiences, 102 Mich. L. Rev.
1906, 1931 (2004). As Schulohfer notes:

[Tlhere is no doubt that from the perspective of the Israelis themselves, the
country faces a grave security situation, , with every-present danger to its military
forces and civilian population centers, a potentially never-ending threat that
challenges its capacity to survive as an independent nation. Nevertheless, Israeli
courts have put in place a strong, increasingly robust system of judicial checks.
Accountability in national security cases extends not only to law-enforcement
actions within Isracl proper but also to detentions that result from military
operations targeting “unlawful combatants™ in territories not judicially part of
Israel itself. Military and executive officials seem to accept the court decisions
imposing these safeguards. And through more than twenty years of experience,
during which the terrorist threat and the judicial checking power have both
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intensified, there has been no major effort to flout these safeguards openly or to
overturn them by legislation.

1.

When comparing American procedures to those of other nations or time-periods,
policymakers should bear in mind that some features of the current conflict make external
checks more important than before. The present conflict is less bounded in terms of time
and place than other conflicts. Cf Rasul v. Bush, 542 U.S. 466, 485 (2004)(*What is
presently at stake is... whether the federal courts have jurisdiction to determine the
legality of the Executive’s potentially indefinite detention of individuals who claim to be
wholly innocent of wrongdoing”). Far from diminishing the importance of review, such
conditions arguably make it more important. Because the theater of war is less bound by
conventional limits, many of the traditional, contemporary factual correlates tending to
indicate that someone is a combatant subject to detention may not arise. In order to strike
a balance between providing flexibility for vigorous executive action in a nontraditional
conflict and placing limits on authorities not bound by time and place, enemy combatant
designations in our present circumstances are likely to reap pronounced benefits from
meaningful external review.

3. SHOULD HABEAS LITIGATION RIGHTS BE EXTENDED TO ALIEN
ENEMY COMBATANTS HELD IN IRAQ OR AFGHANISTAN?

The availability of habeas review for individuals held in long-term detention in a
jurisdiction controlled exclusively by the United States is especially critical. See Rasul v.
Bush, 542 U.S. 466, 481-482 (2004); id at 487-488 (Kennedy, J., concurring)(“The
second critical set of facts is that the detainees at Guantanamo Bay are being held
indefinitely, and without benefit of any legal proceeding to determine their status.”).
External review in such circumstances vindicates the role of the rule of law in
jurisdictions controlled by the United States, the considerable interests of detained
individuals, and the importance of providing some means of generating feedback
allowing executive burecaucracies to better focus their scarce resources on the most
deserving targets.

The challenges raised by any potential extension of habeas corpus jurisdiction to
detainees in Iraq and Afghanistan are unquestionably more complex. Nonetheless, some
scholars have argued that highly deferential review could play a laudable role even in
such instances, particularly in the case of long-term detainees with no alternative means
of challenging the factual or legal basis of their detention. See genmerally David A.
Martin, Offshore Detainees and the Role of Courts After Rasul v. Bush: The
Underappreciated Virtues of Deferential Review, 25 B.C. Third World L.J. 125 (2005).

4. AS PART OF CSRTS OR OTHER MILITARY HEARINGS TO REVIEW
THEIR DETENTION, ENEMY COMBATANTS HELD BY THE US.
MILITARY IN IRAQ SHOULD BE PROVIDED WITH COUNSEL, WITH
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THE RIGHT TO COMPEL WITNESSES TO TESTIFY, AND WITH A RIGHT
OF ACCESS TO THE CONTENTS OF CLASSIFIED EVIDENCE?

There should be sufficient procedural protections to vindicate the interests of the
individuals involved without unduly burdening the government’s capacity to conduct
vital natural security operations in an effective manner. In most cases, I believe this
means that it is critical to provide meaningful access to counsel, and provision of key
evidence that is implicated in the charges against detained individuals. Nonetheless, the
precise details of what would be appropriate depends to some extent on the context. The
type of habeas review that courts could provide should be sensitive to those contextual
circumstances.

5. WAS JOHNSON V. EISENTRAGER CORRECTLY DECIED?

Johnson v. Eisentrager, 339 U.S. 763 (1950), addressed the specific issue of
whether German nationals, confined in custody of the United States Army in Germany
following conviction by a military commission for conduct undertaken in the course of a
traditional armed conflict, had the right to test the legality of their detention through the
writ of habeas corpus. The Eisentrager majority achieved a reasonable resolution of the
issue before the Court at the time. Its analysis turned in large measure on the existence of
a traditional armed conflict between the United States and the aliens’ nation of
citizenship. The Court noted that the “security and protection enjoyed [by an alien] while
the nation of his allegiance remains in amity with the United States are greatly impaired
when his nation takes up arms against us,” Eisentrager, 339 U.S. at 771.  When the
alien’s country is at war with the United States, our government can safely assume that
the “alien enemy is bound by an allegiance which commits him to lose no opportunity to
forward the cause of our enemy.” Id at 772. In applying this analysis, the Court
underscored “the vitality of a [United States] citizen’s claims upon his government for
protection,” [fd. at 769, while also recognizing that some aliens merit important
constitutional guarantees, such as due process under the Fourteenth Amendment. /d., at
771.

In Rasul v. United States, 542 U.S. 466 (2004), the Supreme Court raised
questions about the scope of the holding in Eisentrager. While the Rasul Court
technically limited its holding to statutory habeas corpus rights — which may be limited
by Congress — the Supreme Court nonetheless concluded that Guantanmo Bay, Cuba, was
a territory within the jurisdiction and exclusive control of the United States. As a result,
the holding in Eisentrager may no longer be a reliable indicator with respect to the
availability of constitutional habeas corpus protections for Guantanamo detainees.

An important touchstone of the Court’s analysis in Rasul was the distinction of
the Guantanamo petitioners that were the subject of that case compared to those in
FEisentrager:

Petitioners in [Rasul] differ from the Eisentrager detainees in important respects:
They are not nationals of countries at war with the United States, and they deny
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that they have engaged in or plotted acts of aggression against the United States;
they have never been afforded access to any tribunal, much less charged with and
convicted of wrongdoing; and for more than two years they have been imprisoned
in territory over which the United States exercises exclusive jurisdiction and
control.

Rasul, 542 U.S. at 476.

In short, the Court assigned considerable weight in Rasu/ to distinctions in the
extent to which the United States exercised territorial control over the relevant
jurisdiction, while also recognizing some important distinctions in the type of conflict in
which petitioners were allegedly involved. By finding that a range of contextual factors
could influence whether statutory habeas rights existed for aliens held beyond the
territory of the United States, the Court implied that questions about the availability of
external review were not suitable for resolution on purely on the basis of whether the
alien being detained by the military was held in custody within U.S. territory or beyond
its borders.

Rasul is not the only recent instance where a member of the Court siding with the
majority on the judgment considered the alternatives to expansive readings of
Eisentrager. In United States v. Verdugo-Urquidez, 494 U.S. 259 (1990), Justice
Kennedy provided the fifth vote in a five to four decision and filed a concurring opinion.
This opinion suggests that some model of intermediate protection may apply to aliens
where United States action overseas entails fundamental or prolonged intrusions on
liberty or bodily integrity. Verdugo-Urquidez, 494 U.S. at 278. The arguments raised in
these opinions suggest that, while Eisentrager remains an important holding with respect
to the specific issues raised there, its present and future scope is likely to be limited to
particular circumstances closely analogous, and the consequences of its application must
be carefully considered.

6. IS IT ILLEGAL FOR THE UNITED STATES TO USE DRONE AIRCRAFT
FOR TARGETED KILLINGS OF SUSPECTED AL QAEDA LEADERS IN
AREAS OUTSIDE OF IRAQ AND AFGHANISTAN?

In my view, this question is substantially beyond the scope of the hearing, and I
have not had recent occasion to think about it closely. Nonetheless, the following sources
and arguments are among the ones that should be included in any analysis of the question
posed. Executive Order 12,333 explicitly states that “[nJo person employed by or acting
on behalf of the United States Government shall engage in, or conspire to engage in,
assassination.” See Exec. Order No. 12,333, 3 C.F.R. 300, 213 (1982). However, some
instances involving the targeted application of force to individuals do not constitute
assassination under international humanitarian law. The law of war establishes that
targeting command and control structures in the course of an armed conflict may be
permissible. See, e.g., Norman G. Printer, Jr., The Use of Force Against Non-State
Actors Under International Law: An Analysis of the U.S. Predator Strike in Yemen, 8
UCLA J. Int’l & Foreign Aff. 331 (2003).  The legality of such applications of force
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depends on the extent of compliance with requirements involving both the jus ad bellum
and jus in bello doctrines constituting the law of war. The relevant requirements
associated with these doctrines encompass matters such as whether the targeted
individuals are parties to an armed conflict, necessity, discrimination, and proportionality.
Policymakers facing such questions must make intricate, fact-specific contextual
judgments in order to determine the scope of permissible action.

QUESTIONS FROM SENATOR BIDEN

1. IS IT NOT SO (BASED ON YOUR TESTIMONY) THAT GRANTING
HABEAS RIGHTS TO ALIEN DETAINEES BY AMENDING 28 US.C.
SECTION 2241 WOULD BE THE BEST WAY OF SAFEGUARDING
CONSTITUTIONAL RIGHTS, RATHER THAN SIMPLY STRIKING
FROM THE MILITARY COMMISSIONS ACT AND DETAINEE
TREATMENT ACT THE PROVISIONS DENYING THOSE RIGHTS?

The Court has long held that Congress must speak clearly before it concludes that
habeas review is unavailable. This presumption is implicit in seminal cases governing
the habeas rights of aliens. See, e.g., INS v. St. Cyr, 533 U.S. 289 (2001). The
presumption that Congress must speak clearly if habeas rights are to be deemed restricted
in any way encompasses cases involving citizens as well as aliens, and civilians as well
as alleged enemy combatants. Accordingly, statutory changes that strike the habeas
stripping provisions of the Military Commissions Act and the Detainee Treatment Act
can be expected to have an important legal effect by restoring the status quo ante, where
the habeas statute was widely understood to give courts jurisdiction over duly filed
habeas petitions unless this was clearly contrary to an express congressional effort to
limit the habeas statute itself. Although further changing the habeas statute itself to
explicitly include alien detainees could further clarify the matter, such a move could also
raise questions about the presumptive scope of the habeas statute to situations not
explicitly mentioned in that statute.

2. IN LIGHT OF THE CONCERN ABOUT PERCEPTIONS ABROAD,
WOULD THE FOLLOWING PROCEDURAL SAFEGUARDS BE
PRUDENT IMPROVEMENTS? (A) ALLOWING ALIEN DETAINEES TO
INVOKE HABEAS RIGHTS EITHER AFTER THEIR CSRT STATUS
DETERMINATIONS OR AFTER HAVING BEEN DETAINED FOR 60
DAYS WITHOUT SUCH A DETERMINATION, AND (B) EXPANDING
THE SCOPE OF JUDICIAL REVIEW BEYOND THE
CONSTITUTIONALITY OF CSRT PROCEDURES AND THE
TRIBUNAL’S ADHERENCE TO THOSE PROCEDURES.

Both of these changes would be an improvement. Permitting habeas corpus
review to occur after CSRT determinations or after detention for 60 days would resolve
basic problems currently affecting the detention and determination system. The basic
architecture of international humanitarian law contemplated a situation where status
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determinations affecting combatants (or alleged combatants) would occur soon after
capture. The administrative mechanisms our government uses to handle status
determinations should be designed to facilitate decisionmakers’ efforts to navigate
potentially complex factual and legal questions. Even in traditional battlefield settings,
some of these questions are difficult to resolve within days of an individual’s detention as
a putative enemy combatant. The challenges associated with combating terrorism —
where some belligerents may be particularly eager to blend in with civilian populations
despite the prohibitions on such conduct in international humanitarian law — may pose
additional difficulties for speedy determinations. For all these reasons, the determination
system should permit individuals who bear at least some indications of being enemy
combatants to be detained for a short period of time without a more substantial
determination.

At the same time, it is critical to place sensible limits — such as 60 days -- on that
period of detention without any review. After this period, it is quite likely that some of
the evidence and information that would be valuable in making determinations could
degrade substantially, and the additional security value of postponing determinations is
likely to be marginal. Moreover, courts providing habeas review of determinations could
adjust the precise contours of their scope of review to take account of the continuing
challenges faced by responsible government officials exercising reasonable authority to
detain combatants.

It is also critical to permit judicial review of determinations beyond the
constitutionality of CSRT procedures and the Tribunal’s adherence to those procedures.
The truncated review currently allowed under the MCA seems to permit some detainees
to challenge the overall constitutionality of status determination procedures and overall
compliance with those procedures. What this scheme does not permit is review of cases
where no final determination is ever made (because a decision is indefinitely delayed),
oversight of confinement conditions, or the type of case-by-case determination striking a
reasonable balance between societal and governmental interests that is historically
associated with review of habeas petitions. Part of the problem is with the determination
procedures themselves, which establish a presumption that the government’s evidence is
genuine and accurate, and deny basic protections to detainees. At the margin, judgments
some cases may be distorted quite profoundly by these rules, while others may not. See
David Martin, Judicial Review and the MCA: On Striking the Right Balance, 101 Am.
Journal of Int’l Law (2007)(forthcoming). Across-the-board constitutional
determinations, by their nature, cannot reasonably be expected to take account of how
factual ambiguities, legal uncertainties, and bureaucratic judgments operate in individual
cases.



36

June 10, 2007

Honorable Patrick Leahy

Chairman, Senate Judiciary Committee

224 Dirksen Senate Office Building
Washington, D.C. 20510

(Attention Jennifer Leathers, Hearing Clerk)

Dear Senator Leahy:

Thank you for the opportunity to answer follow-up written questions from the Committee
members as a result of my testimony at the United States Senate Judiciary Committee
hearing regarding “Restoring Habeas Corpus: Protecting American Values and the Great
Writ” on May 22, 2007. I departed for Beijing, China with the Duquesne University
School of Law’s summer China program on June 7" and will not return until June 23%,
ten days after the deadline for submission of these answers. I received your May 30®
letter of request on June 5™ just before my departure and have limited resources here, but
1 will do my best to be responsive to all questions with the materials that I brought with
me.

1 begin with Senator Kyl and would ask that I be permitted to combine his first two
questions as they lend themselves to one answer. The questions are:

1. You state in your testimony that “habeas corpus is not a special right, it is what
we expect for our citizens and military personnel abroad and it is what we should
extend to all human beings.” Can you cite a single recorded English or American
case prior to Rasul v. Bush in which a court has granted relief on a habeas corpus
petition filed by an alien detained by the military as an enemy combatant?

2. Can you cite an example of a foreign nation that allows non-citizen enemy
soldiers captured during war to use that nation’s domestic courts to challenge their
detention?

According to information compiled and provided by Human Rights First:

English common law habeas did provide habeas for those being held as alien
enemies. Common law habeas courts would consider whether an alien was, in
fact, an enemy alien or prisoner of war, and allowed an alien to present evidence
that he did not fall within that category. See, e.g., R v. Shiever, 97 Eng. Rep. 551
(K.B. 1759) (habeas court considering affidavit evidence and concluding that
detainee was properly held as a prisoner of war); Case of Three Spanish Sailors,
Eng. Rep. 1010 (K.B. 1779) (habeas court examining affidavit supporting
detained aliens release, but ultimately concluding they are in fact alien enemies);
Lockington’s Case, Bright (N.P.) 269, 288-9 (Pa. 1813) (alien enemy could
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submit an affidavit to show that he was not in fact an alien enemy); R.J. Sharpe,
THE LAW OF HABEAS CORPUS (2D ED 1989), AT 115-16 (describing that
common law habeas courts investigate whether the detainee is “both in fact and
law” an enemy alien or a prisoner of war”).

Moreover, the administration’s definition of enemy combatant is so broad as to
cover any non-national the president deems to be associated with the enemy.
Habeas developed precisely to provide a check in such situations and to prevent
the King from unilaterally labeling persons the “enemy” and throwing them in a
dungeon. (Note: all emphasis in the original.)

3. Do you believe that, as part of CSRT or other military hearings to review their
detention, enemy combatants held by the U.S. military in Iraq or Afghanistan
should be:

A. provided with counsel?

No. Battlefield detentions that result from a hearing that is relatively contemporaneous to
capture by U.S. military forces should not require that the detainee be provided with
counsel.

B. provided with the right to compel witnesses to testify?

No. Reasonably available witness should be questioned as a matter of policy.
Compulsory production of witnesses, however, should not be required.

C. provided with a right of access to the contents of classified evidence?

No.

4. Do you believe that foreign governments would stop criticizing the detention of
the individuals now held at Guantanamo Bay if the Guantanamo facility were
closed and those detainees were instead held inside the United States?

Detention at Guantanamo Bay is not being criticized because of the location of the
facility but because of the treatment afforded to the detainees. That said, Guantanamo
Bay has become a symbol of the policies of the administration. Transfer of the detainees
to a secure location in the United States would, therefore, and in my opinion, result in
relief from a degree of criticism only if accompanied by policies that emphasize the long
tradition of our country to provide humane treatment and fair processes to those we
detain.
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Question from Senator Leahy:

Could you respond to the argument often cited by those supporting the habeas-stripping
provision in the Military Commissions Act, that restoring habeas will lead to “judges on
the battlefield” and force federal courts to consider habeas claims from large numbers of
detainees held by the United States military throughout the world?

This concern, in my opinion, is unfounded. I feel competent to respond to the question as
I believe the argument was advanced as an over-reaction to the U.S. Supreme Court
ruling in Rasul v. Bush, a case in which 1 filed a supporting amicus brief. Historically,
our courts consistently have denied habeas to those held outside the sovereign territory of
the United States. Rasul did not alter this notion. Rather, it was based on the singularly
unique relationship between the United States and Cuba whereby our exclusive control
over Guantanamo Bay, which can only be extinguished by voluntary agreement by both
parties, was seen by the Supreme Court, correctly, as the legal equivalent of sovereignty.
This condition does not exist in any other country on the globe.

Questions from Senator Biden:

1. In your testimony, you asked how we can win the ideological side of this war with
policies that are in opposition to our own ideologies. In light of that concern,
would you consider the following procedural safeguards to be prudent
improvements? Please elaborate as you see fit.

1) Amending 28 U.S.C § 2241 to grant habeas corpus rights to alien
detainees rather than merely striking from the Military Commissions Act
and Detainee Treatment Act the provisions that deny those rights;

1 would favor such an amendment because it would bring needed clarity to an area of the
law that now has become ambiguous. I would, however, draft the amendment so that it
would not enlarge the territorial jurisdiction of United States courts.

2) Allowing alien detainees to invoke habeas rights either after their CSRT
status determination or after having been detained for 60 days without
such a determination;

Again, assuming accepted limits on territorial jurisdiction (to include Guantanamo Bay),
habeas rights are necessary to avoid the “legal black hole” that our policies have created.
In my opinion, and as stated in my testimony on May 22nd, the CSRT process is
fundamentally flawed. A detainee can be processed and then never charged, enabling the
government to hold him indefinitely. Habeas is the accepted means by which a civilized
legal system prevents such an abuse by the executive.
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3) Expanding the scope of judicial review beyond the constitutionality of
CSRT procedures and the Tribunal’s adherence to those procedures

Yes. Because of the administrations proclivity to keep reinventing the CSRTs without
producing a fundamentally fair and acceptable process, the preferred (and perhaps only
effective) corrective measure would be to expand the scope of judicial review to all
aspects of the procedures and findings of the CSRT.

Again, thank you, Mr. Chairman, and all members of the Committee for this opportunity
to respond to your questions. You have my best wishes as you consider the competing
concerns of the protection of the rule of law and the security of our nation.

Sincerely,
/s/

Donald J. Guter

Rear Admiral, USN (ret.)

Dean

Duquesne University School of Law
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WRITTEN QUESTIONS FROM SENATOR KYL, MAY 22 2007 HEARING
RESPONSES OF ORIN KERR

1A. Assuming that the Constitution’s text, structure, and history afford an appropriate
basis for interpreting that document, . . . [d]o you believe that the Constitution actually
does require that habeas-litigation rights be extended to aliens detained by the military as
enemy combatants at the U.S. Naval Base in Guantanamo Bay, Cuba?

1 think the Constitution’s text, structure, and history do not resolve this
particular question. The text and structure shed no light on the scope of the writ, as
compared to when it can be suspended. Further, as far as I know we have no
guidance as to what the Framers intended as to the scope of habeas corpus. If the
question is whether extending habeas corpus would be consistent with the historical
scope of the writ, I tend to find Justice Scalia’s historical view expressed in his
dissent in Rasul v. Bush to be more persuasive than the historical view offered by
Justice Stevens in his majority opinion. However, I am not an expert in the
historical scope of habeas corpus, so I would need to do more research to offer a
more definitive answer.

1B. Assuming that the Constitution’s text, structure, and history afford an appropriate
basis for interpreting that document, . . . {d]o you believe that the Constitution requires
that habeas-litigation rights be extended to aliens detained by the military as enemy
combatants in Iraq or Afghanistan?

I think the Constitution’s text, structure, and history de not resolve this
particular question. However, [ believe that extending habeas corpus to aliens
detained in Iraq or Afghanistan would be inconsistent with the historical scope of
the writ as applied at common law. The strongest case for habeas jurisdiction at
Guantanamo Bay rests on the notion that Guantanamo Bay is a U.S. territory for
habeas purposes. However, Iraq and Afghanistan clearly are not part of any U.S.
territory. Therefore the Constitution dees not provide alien detainees held in Iraq
or Afghanistan with a right to habeas corpus.

1C. Can you cite a single recorded English or American case prior to Rasul v. Bush
which a court has granted relief on a habeas corpus petition filed by an alien detained by
the military as an enemy combatant? Please feel free to cite any case decided during the
last 800 years.

No, I cannot.

2. Do you believe that, as part of CSRT or other military hearings to review their
detention, enemy combatants held by the U.S. military in Iraq or Afghanistan should be:
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A. Provided with counsel, B. Provided with the right to compel witnesses to testify, or C.
Provided with a right of access to the contents of classified evidence?

1 am not a pelicy expert in such matters, so I must stress that my own views
are tentative and subject to change. As a matter of policy, however, I tend to think
the answer to such questions depends on how long the individuals have been or may
be detained. If detention is relatively brief, on the order of weeks or months, I do
not believe any such rights should be afforded to such detainees. On the other hand,
if the detention is long-term, such as years, decades, or even life, then some of these
rights may become appropriate. In such a setting, I think it is appropriate that the
detainee should receive a hearing on whether he is an enemy combatant in which he
is appointed a representative to argue on his behalf. While I do not think the
detainee should have a personal right to compel witnesses or access classified
evidence, I think it may be possible to allow the detainee’s representative to have
such rights in some circumstances.

3. Do you believe that Johnson v. Eisentrager, 339 U.S. 763 (1950), was correctly
decided?

I believe the result in Eisenfrager was correct. The Court’s opinion is
terribly confusing, however. 1 greatly admire the work of Justice Robert H.
Jackson, the author of the Eisentrager majority opinion, but this particular opinion
is remarkably opaque. Given that, it is difficult to assess the merits of the individual
arguments the opinion contains.

WRITTEN QUESTIONS FROM SENATOR BIDEN, MAY 22 2007 HEARING
RESPONSES OF ORIN KERR

1. Please describe the ways in which review at the trial level would help to make
adequate and effective the review of a detainee’s legal rights.

Review at the trial level would facilitate the collection of evidence, the
creation of a record, and the finding of any facts that need to be found. Habeas
proceedings normally begin at the trial court. Because the test for adequacy and
effectiveness is relative to the usual habeas writ, the trial court is the natural
starting point to ensure that proceedings are adequate and affective. At the
appellate level, the analogous step would be to appoint a special master pursuant to
the Federal Rules of Appellate Procedure. However, lodging jurisdiction in the trial
court avoids the need for this step and provides an established set of procedural
rules to be followed.

2. You testified about your concern that the Detainee Treatment Act and Military
Commissions Act did not allow for an “adequate and effective” alternative means of
judicial review. In light of that concern, would you consider the following procedural
safeguards to be prudent improvements?
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1) Amending 28 U.S.C. 2241 to grant habeas corpus rights to alien detainees
rather than merely striking from the MCA and DTA the provisions that deny those rights.

Any restoration of the habeas writ would avoid the need to determine if
alternate procedures are “adequate and effective.”

2) Allowing alien detainges to invoke habeas rights either after their CSRT status
determinations or after having been detained for 60 days without such a determination.

I believe that such a legal rule would be held to be “adequate and effective”
by the courts.

3) Expanding the scope of judicial review beyond the constitutionality of CSRT
procedures and the Tribunal’s adherence to those procedures.

Assuming that a detainee is entitled to habeas corpus rights as a matter of
constitutional law, expanding the scope of judicial review beyond the
constitutionality of CSRT procedures and the Tribunal’s adherence to those
procedures would be a helpful step to ensure that the alternative collateral remedy
satisfies the constitutional requirement.
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ANSWERS FROM DAVID B. RIVKIN, JR. TO QUESTIONS POSED BY SENATOR JON KYL

Question:

1. Do you believe that foreign governments would stop criticizing the detention of the
individuals now held at Guantanamo Bay if the Guantanamo facility were closed and those
detainees were instead held inside the United States?

Answer:

it is, of course, impossible to predict with any certainty what foreign states may do in any given
circumstance. However, my own belief is that most of the critics of the current American policy
of detaining enemy combatants captured in the war on terror at the Guantanamo base would
not stop their attacks if the detainees were transferred to facilities in the United States. For
many, if not most, of the critics Guantanamo is only part of their objection to U.S. policy. They
beiieve that the United States is not, and should not claim to be, engaged in a legaily cognizable
armed conflict with al Qaeda, and that it should use its criminal justice system to meet the threat
posed by trans-national terror. This was, of course, largely the status quo before the September
11 attacks.

Therefore, unless the United States were prepared to limit or eliminate its military response to al
Qaeda and other jihadi groups, it can expect that foreign criticism will continue even if the
Guantanamo detention facilities are closed.

Question:

2. During questioning by Senator Durbin, you stated that unlike CSRT hearings, Article V
hearings do not provide the detainee with anyone who is assigned to assist him, Arlicle V
hearings do not require that all information in the government’s possession pertaining to the
detainee be assembled, and Article V hearings do not determine whether the detainee is
“innocent” and should be released, but only whether the detainee should be held as an untawful
or lawful combatant. You also noted that Article V hearings offer the detainee no opportunity to
present witnesses, and that such hearings typically do not take place until days or weeks after
the capture. Please elaborate on these remarks. Is this summary of your testimony accurate?
Is there any way in which Article V hearings provide procedural or other rights to a detainee that
are superior to those afforded in a CSRT hearing?

Answer:

Article V of the Third Geneva Convention of 12 August 1949 Relative to the Treatment of
Prisoners of War reads as follows:

The present Convention shall apply to the persons referred to in
Article 4 from the time they fall into the power of the enemy and
until their final release and repatriation.

Should any doubt arise as to whether persons, having committed
a belligerent act and having fallen into the hands of the enemy,
belong to any of the categories enumerated in Article 4, such
persons shall enjoy the protection of the present Convention until
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such time as their status has been determined by a competent
tribunal.

The treaty offers no definition of a “competent tribunal,” nor does it provide for the assistance of
counsel or any other due process rights in particular. According to the International Committee
of the Red Cross’'s 1960 commentary on this provision, it was “based on the view that decisions
which might have the gravest consequences should not be left to a single person, who might
often be of subordinate rank.”

It is my understanding that this provision has been variously interpreted by the states parties.
However, the United States has outlined its Article V procedures as part of Army Regulation
190-8 (Oct. 1, 1997) (“AR 190-8"). Under section 1-6 of that provision “Tribunals”, detainees are
not entitled to the assistance of counsel, or any other type of advisor, the Government is not
required to assemble and present all of the information it may have on a particular individual,
and no particular timeframe is established for the hearing.

In addition, although Articie V itseif does not require that detainees be permitied to call or
question witnesses, or that they may be freed upon conclusion of a hearing, the United States
under AR 190-8 has chosen to permit detainees to cail witnesses if such are reasonably
available (or to submit written statements if they are not), and to question witnesses called by
the Tribunal. In addition, under the U.S. rule, one of the possible board determinations is that
the individuai is an “innocent civilian who should be immediately returned to his home or
released.” To this extent, my statements before the committee must be corrected.

With respect to the overall comparison between the due process provided by an Article V
tribunal and a CSRT, 1 offer the following materials drawn from a working document prepared by
the Defense Department which, | believe, very well illustrates the differences between Article V
hearings and CSRTS. | believe this also shows that the CSRT process is at least as protective
{and often more so) of the individual detainee’s interest than are Article V hearings:

CSRT process at Guantanamo

Article 5 of the Third Geneva Convention requires a tribunal to determine whether a
belligerent, or combatant, is entitled to prisoner of war (POW) status under the Convention only
if there is doubt as to whether the combatant is entitled to such status. The President has
determined that those combatants who are a part of al-Qaeda, the Taliban or their affiliates and
supporters, or who support such forces do not meet the Geneva Convention's criteria for POW
status. Because there is no doubt under international law about whether al-Qaida, the Taliban,
their affiliates and supporters, are entitled to POW status (they are not) there is no need or
requirement to convene tribunals under Article 5 of the Third Geneva Convention in order to
review individually whether each enemy combatant detained at Guantanamo is entitied to POW
status.

In evaluating the entitlements of a U.S. citizen designated as an enemy combatant, a
plurality of the U.S. Supreme Court in Hamd/ held that the Due Process Clause of the U.S.
Constitution requires “notice of the factual basis for [the citizen-detainee’s] classification, and a
fair opportunity to rebut the Government’s factual assertions before a neutral decisionmaker.” A
plurality of the Court further observed: “There remains the possibility that the [due process]
standards we have articulated could be met by an appropriately authorized and properly
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constituted military tribunal,” and proffered as a benchmark for comparison the procedures
found in Army Regulation (AR) 190-8, Enemy Prisoners of War, Retained Personnel, Civilian
Internees and Other Detainees, October 1, 1997. In a conflict in which the Third Geneva
Convention applies, U.S. forces use the procedures found in AR 190-8 to conduct Article 5
tribunals when such tribunals are required.

As a result of Supreme Court decisions in June 2004 (Rasul, Hamdi), the U.S.
Government on July 7, 2004, established the Combatant Status Review Tribunal (CSRT)
process at Guantanamo Bay Naval Base, Cuba. The CSRT process supplements DoD’s
aiready existing screening procedures and provides an opportunity for detainees to contest their
designation as enemy combatants, and thereby the basis for their detention. Consistent with
the Supreme Court guidance applicable to situations involving U.S. citizens, the tribunals draw
upon procedures found in AR 180-8.

The below chart compares the CSRT procedures with the procedures found in AR 190-

8:
Characteristic Army Requiation 190-8 CSRT
Applicability of Person who has committed a All detainees at GTMO.
proceeding belligerent act and is in the custody
of the U.S. Armed Forces. The President has previously
determined that al Qaeda and Taliban
detainees are not entitled to POW
status.
Frequency of No provision for more than one One-time.
review review.
Can be reconvened to reevaluate a
detainee’s status in light of new
information.
Notice provided Advised of rights at the beginning of | Advised of rights in advance of and at
to detainee the hearing. beginning of the hearing.
The detainee is provided with an
unclassified summary of the evidence
in advance of the hearing.
Tribunal The Tribunal is composed of 3 The Tribunal is composed of 3 neutral
composition commissioned officers including at commissioned officers not involved in
least one field grade officer. the capture or detention of the
detainee. All are field grade officers,
and the senior member is an 0-6
{Colonel/Navy Captain).
Recorder: Non-voting officer, Recorder: Non-voting officer serving
preferably a member of the Judge in the grade of 0-3 (Captain/Navy
Advocate General’'s Corps (JAG). Lieutenant) or above. The Recorder
The Recorder prepares the record prepares the record of the Tribunal
of the Tribunal and forwards it to the | and forwards it for a legal review.
first Staff Judge Advocate (SJA) in
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Characteristic

Army Regulation 190-8

CSRT

the internment facility’s chain of
command.

Legal adviser: None for the
Tribunal. The record of every
Tribunal proceeding resulting in the
denial of POW status is reviewed for
legal sufficiency when the record is
received at the office of the SJA for
the convening authority.

Person to provide assistance to the
detainee: None.

Legal Adviser: A JAG is available to
advise the Tribunal on legal and
procedural matters. The record of
every Tribunal is reviewed for legal
sufficiency by a JAG.

Personal Representative: Each
detainee has the assistance of a
personal representative (PR). The PR
meets with the detainee to explain the
CSRT process and assists the
detainee in reviewing relevant
unclassified information, preparing
and presenting information, and
questioning witnesses at the CSRT.
The personal representative is an
officer serving in the grade of 0-4 or
above.

Participation by
military judges

None.

However, preference is to have a
JAG serve as the non-voting
recorder.

None.

However, one of the voting officers
must be a JAG.

Attendance by
detainee

The detainee is allowed to attend all
open sessions, which includes all
proceedings except those involving
deliberation and voting by members,
and testimony or other matters that
would compromise national security
if held in the open.

Same as under AR 180-8.

Witnesses

Detainee may call withesses if they
are reasonably available and can
question the witnesses called by the
Tribunal. If requested witnesses are
not reasonably available, written
statements are permitted.

The commanders of military
witnesses determine whether they
are reasonably available.

Detainee may call withesses if they
are relevant and reasonably available,
and can question the witnesses called
by the Tribunal. If requested
witnesses are not reasonably
available, written statements are
permitted. Telephonic or
videoconference testimony is also
permitted.

The President of the Tribunal
determines whether witnesses are
relevant and reasonably available.
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Characteristic

Army Requlation 190-8

CSRT

Detainee
testimony

Detainee may testify or otherwise
address the Tribunal, but cannct be
compelled to testify.

Same.

Standard of proof

Preponderance of evidence.

Majority vote.

Preponderance of evidence
Maijority vote.

There is a rebuttable presumption that
the government evidence submitted
by the recorder is genuine and
accurate,

Presumption of
status

A person shall enjoy the protection
of the Third Geneva Convention
until such time as his or her status
has been determined by a
competent tribunal.

Protected (POW) status not
applicable. As to enemy combatant
status, prior to the CSRT, presumably
any battiefield and subsequent
determinations of each Guantanamo
detainee who was initially detained by
DoD have found the detainee to be an
enemy combatant.

The CSRT process is a fact-based
proceeding to determine whether
each detainee is still properly
classified as an enemy combatant,
and to permit each detainee the
opportunity to contest such
designation.

Type of evidence
considered. Is
coercion
evaluated?

Testimonial and written evidence is
permitted.

AR 190-8 contains no requirement
to evaluate whether statements
were the result of coercion.

Testimonial and written evidence is
permitted.

The Detainee Treatment Act (DTA)
requires the CSRT to assess whether
any statement being considered by
the CSRT was obtained as a result of
coercion and the probative value, if
any, of such statement.

Access to
evidence by
detainee

None.

The detainee may review unclassified
information relating to the basis for his
or her detention. The detainee also
has the opportunity to present
reasonably available information
refevant to why the detainee should
not be classified as an enemy
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Characteristic

Army Regqulation 190-8

CSRT

combatant.

Evidence on the detainee’s behalf
may be presented in documentary
form and through written statements,
preferably sworn.

The detainee’s Personal
Representative (PR) shall have the
opportunity to review the government
information relevant to the detainee
and to consult with the detainee
concerning his or her status as an
enemy combatant and any chalienge
thereto — the PR may only share
unclassified portions of the
government information with the
detainee.

The President of the Tribunal is the
decision authority on the relevance
and reasonable availability of
evidence.

Assistance
provided to
detainee

Interp

reter provided if necessary.

Interpreter provided if necessary.

A Personal Representative (PR) is
provided to every detainee. The PR
meets with the detainee to explain the
CSRT process, assist the detainee in
participating in the process, and assist
the detainee in collecting relevant and
reasonably available information in
preparation for the CSRT,

Further review of
decision outside
of the
Department of
Defense

None.

Under the Detainee Treatment Act
and the Military Commissions Act, the
Court of Appeals for the District of
Columbia has the authority to
determine if the detainee’s CSRT was
conducted consistent with the
standards and procedures for CSRTs.
The Court of Appeals also has the
authority to determine whether those
standards and procedures are
consistent with the Constitution and
laws of the United States, to the
extent they are applicable at
Guantanamo.
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Responses of William H. Taft IV to questions submitted by
Senator Kyl

1. You state in you testimony that “identifying those terrorists
we are entitled to detain because they have declared war on us is
* % % difficult. We should take advantage of the court’s expertise
in performing this task.”

A. Do you believe that the federal judiciary has greater expertise
than does the military in determining whether an individual is
an enemy combatant?

B. Do you believe that the federal judiciary has a better under-
standing than does the military of the nature of the Taliban and
the Al Qaeda terrorist network and other groups fighting U.S.
soldiers in Afghanistan and Iraq?

2. During questioning by Senator Durbin, Mr. Rivkin stated that
CSRT hearings give a detainee a great deal more due process than
does the typical Geneva Convention article V hearing. Mr. Rivkin
stated that unlike CSRT hearings, Article V hearings do not pro-
vide the detainee with anyone who is assigned to assist him, Arti-
cle V hearings do not require that all information in the govern-
ment’s possession pertaining to the detainee be assembled, and Ar-
ticle V hearings do not determine whether the detainee is “inno-
cent” and should be released, but only whether the detainee should
be held as an unlawful or lawful combatant. Mr. Rivkin also noted
that Article V hearings offer the detainee no opportunity to present
witnesses, and that such hearings typically do not take place until
days or weeks after the capture. Do you have any reason to dis-
agree with Mr. Rivkin’s characterization of the nature of Article V.
hearings?

3. Do you believe that habeas-litigation rights should be extended
to alien enemy combatants who are captured and held in Iraq or
Afghanistan?

4. Do you believe that, as part of CSRT or other military hear-
ings to review their detention, enemy combatants held by the U.S.
military in Iraq or Afghanistan should be:

A. provided with counsel?

B. provided with the right to compel witnesses to testify?

C.dprovi‘;:led with a right to access to the contents of classified evi-
ence?

5. Do you believe that Johnson v. Eisentrager, 339 U.S. 763
(1950), was correctly decided?

Answer 1.A. Yes. The military’s determinations have been made
hastily and, upon review, it has developed that they were incorrect
in dozens of cases—between five and ten percent of the time for
persons held in Guantanamo.

Answer 1.B. No. The military has a better understanding of the
nature of our enemies in Afghanistan and Iraq than federal judges
do.

Answer 2. Mr. Rivkin correctly described the nature of an Arti-
cle V hearing. CSRT hearings are more elaborate and their deter-
minations more reliable than Article V hearings. Habeas corpus
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proceedings are more elaborate and their determinations more reli-
able than CSRT hearings.

Answer 3. No. As I stated in my testimony, if the courts were
to interpret our statutes to extend habeas corpus jurisdiction to
aliens in Iraq or Afghanistan, I would support legislation to amend
the statutory provisions on which the courts relied for the conclu-
sion.

Answer 4. A, B, and C. I would not extend these rights to person
being held in Iraq or Afghanistan under U.S. law. Our forces in
Iraq and Afghanistan should comply with Iraq and Afghan law in
detaining persons in those countries.

Answer 5. Yes, I believe Eisentrager was correctly decided.

Response to a question from Senator Biden

1. In your testimony, you were rightly concerned with the impor-
tance of demonstrating to the international community the legit-
imacy of the CSRT determinations. In light of that concern, would
you consider the following procedural safeguards to be prudent im-
provements? Please elaborate as you see fit.

1) Amending 28 U.S.C. §2241 to grant habeas corpus rights to
alien detainees, rather than merely striking from the Military
Commissions Act and Detainee Treatment Act the provisions
that deny those rights;

2) Allowing alien detainees to invoke habeas rights either after
their CSRT status determinations or after having been detained
for 60 days without such a determination;

3) Expanding the scope of judicial review the beyond constitu-
tionality of CSRT procedures and the Tribunal’s adherence to
those procedures.

Answer I do not believe that the international community ac-
cepts the legitimacy of the CSRT process. Habeas corpus pro-
ceedings, on the other hand, are widely recognized as a legitimate
method of determining whether a person is being lawfully held in
custody. Amending 28 U.S.C. §2241 to grant habeas corpus rights
to alien detainees in Guantanamo or striking the provisions of the
MCA that eliminated those rights would both be effective. I do not
believe relating the ability of alien detainees in Guantanamo to
bring habeas corpus petitions to the CSRT process would be desir-
able.
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SUBMISSIONS FOR THE RECORD

May 21, 2007

The Honorable Patrick Leahy, Chairman

The Honorable Arlen Specter, Ranking Member
Senate Committee on the Judiciary

United States Senate Washington, DC 20510

Dear Chairman Leahy and Senator Specter:
We strongly support your legislation to restore habeas corpus for detainees in US custody.

The Military Commissions Act eliminated the right to file a Writ for Habeas Corpus, for any non-
citizen determined to be an enemy combatant, or even “awaiting” such a determination. That
includes millions of non-US citizens who may be long-term Legal Permanent Residents, or legal
visitors, students, temporary workers, or even refugees or asylees in the US.

There are millions of foreign-born legal residents in the US who are legally authorized to live and
work in the US for months, years, and even indefinitely. These foreign born residents may be
citizens of other countries, or even be stateless. However they are living among us with US
citizens spouses and children, working in highly skilled and low skilled jobs, studying, teaching,
building, discovering, inventing, caring, and investing in our communities in countless ways, and
contributing positively to our valued way of life. However, this law treats these valued residents
as second-class citizens. This new law provides that non-citizens can be detained, forever,
without any ability to challenge their detention in federal court — or anywhere else — simply on
the Government’s say-so that they are awaiting determination whether they are enemy
combatants.

The denial of habeas corpus to these foreign nationals, who live among us, is not in our nations
best interest. We cannot hope to maintain a just society while eliminating basic legal and human
rights for a considerable segment of our population, based on their immigration classification.
Legal immigrants are an essential part of the fabric of our American way of life. Depriving them
of the protection from arbitrary arrests and unlimited detention will not only harm immigrants, it
will harm our communities and our economy. The right to habeas corpus is a vital check that our
legal system provides against Government abuse. The right to file for habeas corpus ensures
accountability, accuracy, and credibility.

We urge that Congress to restore habeas corpus for all people who live in the US, regardless of
their immigration status, and thus show the world that our legal principals and rule of law apply
to all who reside in this country and not just those who are lucky enough to be US citizens.

We hope that Congress will act quickly to pass this legislation.
Sincerely,

Carlina Tapia-Ruano

President

American Immigration Lawyers Association
Washington, DC
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May 16, 2007

Hon. Patrick J. Leahy, Chairman
Sevate Commytiee on the Judiciary
433 Russell Senate Office Building
Washington, D.C. 20510-4502

Hon. Arlen Specter, Rarking Member
Sepate Committec on the Judiciary
711 Hart Senate Office Building
Washington, D.C. 20510-3802

Re: Restoration of Habeas Corpus

Dear Senators Leahy and Speeter:

1 arn writing on behalf of the Association of the Bar of the City of New York w express the
Association’s strong support for 3. 185, which you jointly introduced, entitled a bill “To
Restore habeas corpus {or those detained by the United States.” The bill, among other things,
would amend 28 1.8.C. § 2241 by striking out subsection (¢), the provision inserted by the
Detainee Treatment Act (“DTA™) and the Mihtary Commnission Act ("MCA”) stripping
courts of habeas corpus jurisdiction with respect o aliens delained as “enemy combatants.”

T understand that the Scpate Judiciary Committec will be holding hearings on this bill and the
subjeet of restoring habeas in the coming week, Thave written to you and other members of
Conygress twice in the Jast two months, emphasizing the Association’s deep concerns ahout
the denial of habeas corpus 1o these detainees. We hope the hearings you are holding will be
the imperus for immediale and weent action to restorc habeas corpus review for these
deainecs.

Muny of thesc detainees bave already been detained for over five years without charges and
without any meaningful process to determine the legitimacy of their detention, The Supreme
Court, apparently bascd on 115 own institutional principles of restraint, has delayed taking up
the issue of the validity of the habeas siripping provisions at least pending the exhaustion of
the D.C. Circuit’s review, pursuant to the DTA, of the dewinees’ status determinations.

THE ASSOCIATION OF THE BAR OF THE Crry OF New Yorx
42 West 44™ Strect, New York, NY 10036-6689

05/17/2007 4:12PM
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"That process of review only means more delay and moreover is so limited that it is likely 1o
prove inadequatc. As we previously urged, Congress has & duty immediately 10 correct this
grave injustice and stain on our Nation’s reputation for fairness and support for the rule of
law, without waiting for action by the courts.

For your convenience, I am attaching another copy of the Association’s Report conceming
the restoration of habeas corpus and the March 6, 2007 Jetrer transmitting it, and a copy of
our letter dated April 3, 2007, again urging prompt Congressional action to restore habeas
corpus, in the wake of the Supreme Court’s denial of certiorari in the cases seeking review of
the habeas stripping provisions. These documents sxplain in greater detai! why such action
by Congress is immediately needed.

Sincerely,

Py o

Barry M. Kamins

cc: Senate Judiciary Commitiee
Senator Hillary Clinton
New York City Congressional Delegation

05/17/2007 u4:12pM
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March 6, 2007

Hon. Pairick J. Leahy, Chairman Hon. fohn Conyars, Jr., Chairman

Scnate Commmitiee on the Judiciary Hause Judiciary Committce

433 Russell Sepate Office Building 2426 Rayburn House Office Building
Washington, DC 2051094562 ‘Washington, DC 20515-2214

Hon. Arjen Specter, Ranking Member Hos. Lamar 8. Smith, Ranking Member
Senate Comuitiee on the Judiciary House Judiciary Conmines

711 Hart Senate Office Buildiag 2409 Rayburn House Office Building
Washington, DC 20510-3802 Washington, DC 20515-4321

Re:  Restoration of Habeas Corpus and Judicial Enforcement of the
Geneva Conventions

Dear Senator Leshy, Senator Spector, Representative Conyers 2nd Representative Smith:

The Association of the Bar of the City of New York (“the Association’) submits the
auached Report urging Congress 1o amend the Military Commissions Acr of 2006
("MCA”) by ecliminating restrictions it imposes on habeas corpus jurisdiction and
restoring the federal habeas corpus statute as it read prior to the enactment of the
Detainee Treatment Act (“DTA™),' The Report also asks that Congress amend the MCA
by eliminating provisions that interfers with the judiciary’s role in lmerpreting and
enforcing the Geneva Conventions.

The new Congress bas commenced its work with the declared interest in promoting
respect for the rule of law as an integral part of our national seewrity agenda. We applaud
tis new emphasis. The enclosed Report addresses the issues that the Association
believes require Congress’ most immediale aitention.  We recognize a number of other
imponant issues mised by the MCA and Adminisiration practices also deserve atiention
in the effort o restore our Nation’s repulation as a model for justice and the rule of law.
Accordingly, in the next months the Association also will be submitting the results of its
study and analysis of several of those issues.

' Founded in 1870, the Association is an independent non-g( | organizarion with a membership of more
than 22,000 lawyers, judges, law profissors and governmon officials, principally from New York City but also

from throughout The United States and from 50 other countries,

05/17/2007 4:12pM
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Restoring Habeas Corpus and the Judiciary's Rele
in Enforcing the Geneva Conventions

As Thomas Jefferson emphasized i his First Inaugural Address, “freedom of the person
under the protection of habeas corpus™ is ome of the six “cssential principles of our
Government.” The enclosed Report reflects our decp concerns about the provisions of the
MCA, and predecessor provisions in the DTA, thar purport 10 eliminate habeas corpus
jurisdiction for alien detainees labeled “enemy combatants.” The MCA amends the federal
habeas corpus statut2 to bar non-citizens from petitioning the courts for habeas corpus to
challenga the lawfilness of their detentions if they were “determined by the United States w
have been properly delained as enemy combarants or arc awaiting such determination™. The
Government has atterpted 10 give these provisions the broadest application, for example
matntaining thart an alien Jawfully residing in the United States may be arvested in his home in
the Unijted Stales and held indefinitely without any opporumity to judicially challenge his
detenvion merely because the President labels him ap “enemy combatapt.” Most recently, the
D.L. Circuit Court of Appeals read the MCA to deprive Guantédnamo detainecs of any right to
petition for habeas corpus,” thus nuilifying the rights previously established by the Supreme
Courtin Rasul,

The act of swripping detainess of the Great Writ is at odds with the most fundamemal Anglo-
American traditions of justice and has been viewed around the world as a departure from our
commimment to equal justice under law for all. The enclosed Report, therefore, urges
Congress to restore habeas corpus jurisdiction as it existed prior to the MCA apd DTA and as
it was interpreted in Rasul.

The Report also addresses MCA provisions that undermine the judiciary’s role in enforcing
and interpreting the Geneva Conventions. As the Report explains, these provisions
cffectively render the Conventions unenforceable except as a matter of Presidential grace,
Senators Warner, MeCain and Graham expressed concern that the White House’s initial
formalation of the MCA would undermine America’s commi