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REGULATORY REFORM INITIATIVES AND
THEIR IMPACT ON SMALL BUSINESS

WEDNESDAY, JUNE 7, 2000

HOUSE OF REPRESENTATIVES,
COMMITTEE ON SMALL BUSINESS,

Washington, DC.
The Committee met, pursuant to call, at 10:05 a.m., in room

2360, Rayburn House Office Building, Hon. Jim Talent (chair of the
committee) presiding.

Chairman TALENT. The committee will come to order. The rank-
ing member and I would like to welcome Mrs. McCarthy. Thank
you for attending. I am sure other members will come in as we pro-
ceed.

Our hearing today is the first in a series of hearings that will
be held by the full committee and Subcommittee on Regulatory Re-
form in preparation for this committee’s reauthorization of the Pa-
perwork Reduction Act in the year 2001. This hearing will focus on
a topic of interest to all members of the committee: The regulatory
burdens imposed on small business; whether the administration’s
regulatory relief efforts have effectively reduced not just the num-
ber of government regulations, but the cumulative regulatory bur-
dens, including reporting and recordkeeping requirements in small
business.

I have called today’s hearing to review these efforts, hear from
small businesses that are in the trenches when it comes to regu-
latory compliance, and explore what changes are needed in the Pa-
perwork Reduction Act, the Reg Flex Act or other statutes in order
to ensure that Federal regulators only impose those burdens nec-
essary on small business in order to satisfy the mandates given
them by the Congress.

On September 30, 1993, President Clinton stated, ‘‘The American
people deserve a regulatory system that works for them, not
against them, a regulatory system that improves the performance
of the economy without imposing unacceptable or unreasonable
costs on society, the regulations that are effective, consistent, sen-
sible and understandable.’’

During my tenure as chairman of this committee, I have not seen
a regulatory system that works for small business nor have I seen
a regulatory system that has eliminated regulations to spur eco-
nomic growth for small business. Instead, I have seen a system
that continues to impose burdens on small businesses whether by
regulation codified in the code of Federal regulations, through guid-
ance masking as regulation or in the instructions to various forms
that must be submitted to the government.
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During the past 3 years, this committee and its various sub-
committees have examined the significant adverse impact on small
businesses of the following proposed rules: the proposed changes to
the competition standard and the Federal acquisition regulation;
the proposed comprehensive health and safety program; proposed
modifications to OSHA’s injury and illness reporting and record-
keeping requirements; EPA’s proposed changes to the national am-
bient air quality standards for ozone; and numerous other regula-
tions as well.

And these only begin to skim the surface. The April 24th, 2000,
issue of the Federal Register alone contains approximately 1,300
pages of proposed and final regulatory actions. I do not believe a
small business owner given the scope of this semiannual agenda
would say that their regulatory burdens are ebbing. Nor does the
data from OMB indicate as much. In its latest draft report to Con-
gress, OMB noted that the total annualized cost of regulation on
the economy is anywhere between $174 and $234 billion.

Many regulatory actions in the name of interpretive guidance, in-
structions for completing various reporting requirements and exec-
utive orders impose substantial costs on small business. For exam-
ple, the IRS published in that periodical to which all small busi-
ness owners subscribe, the Internal Revenue Bulletin, a revenue
procedure modifying the use of cash accounting. This committee ex-
amined the substantial adverse impact of that revenue procedure.
Nevertheless, these costs would not be included in OMB’s report to
Congress on the costs and benefits of Federal regulation; because
it wasn’t put in the context of a rule.

Even more problematic is that these regulatory actions issued
under the rubric of guidance are issued without going through the
analytical requirements mandated by the APA, the Reg Flex Act or
Executive Order 12866. Agencies may then miss cheaper and more
efficient mechanisms to accomplish compliance with their regula-
tions.

The guidance is not the problem. Rather, it is how the agency
uses the guidance that can have a severe impact on small business.
If the agency uses compliance with guidance as the measure of
compliance with the underlying regulation, then the guidance be-
comes a de facto regulation itself, imposing substantial costs on
small businesses. We need to recognize this problem, determine its
scope and ensure that guidance remains just that.

Today’s hearing will examine these issues. We will be hearing
testimony from John Spotila, Administrator of the Office of Infor-
mation and Regulatory Affairs in the Office of Management and
Budget. He will be addressing the efforts of the administration to
reduce regulatory burdens on small business, and I expect to exam-
ine ways to ensure that the regulatory process does not impose un-
necessary costs on small business.

We will also hear from representatives of the small business
community, who will tell their story about the administration’s ef-
forts to reduce unnecessary regulatory burdens on small business.
I also will be interested in hearing from the small business rep-
resentatives whether they feel the current regulatory process, in-
cluding those associated with the Paperwork Reduction Act, ade-
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quately measure the cumulative regulatory burdens on their busi-
ness.

I will now recognize the ranking member, the distinguished
gentlelady from New York, for whatever statement she may wish
to make.

Ms. VELA
´

ZQUEZ. Thank you, Mr. Chairman.
We are here today on a very important matter, one that goes to

the heart of small business concerns. The burden of regulations for
small business can sometimes be overwhelming. The time spent
sorting through all the requirements takes away from productivity,
and complying with regulations can add significant costs. What is
more, regulations can be confusing and even contradictory, and yet
we know that in a growing and sophisticated economy a certain
number of regulations are necessary. While they may be burden-
some, many regulations offer needed protections to workers, con-
sumers and even small business owners themselves. And it is not
that small business is opposed outright to regulations; sometimes
it even requests a regulation to address a need or to save money.

But the bottom line for small business owners is that they want
regulations to be clear and well thought out. They want to be in-
cluded in the process, and we in government bear the responsibility
for making that happen. As with many things in life, the key is
finding the right balance, and I think this administration has done
a good job of trying to find that middle ground between onerous,
confusing, conflicting and unnecessary regulations and sound, rea-
sonable protections for all parties involved. It has systematically
examined regulations and opened up the process to small business,
and certainly Congress has also tried to do its part.

So I think we can agree that a lot has been done to reduce the
regulatory burden on small business, but I think we can also agree
that a lot more needs to be done. While complaints from small
business are down, the number of regulations are up by 3 percent
last year alone, and it is important to keep in mind that the Inter-
nal Revenue Service fuels this bill here, being as it is responsible
for 90 percent of the paperwork associated with regulations. That
is why Congress needs to pass H.R. 1882, which will bring the IRS
under the panel review process and give small business a seat at
the regulatory table.

Regulatory analysis is nothing new to Federal agencies. Because
of the costs imposed by Federal agencies, every President from
Carter to the current administration has established a formal sys-
tem to review new regulations before they are issued.

Today, we will examine the process this administration has used
to further this reduction and reform. First, we will look at how we
can continue to make the Office of Information and Regulatory Af-
fairs, or OIRA, more effective. OIRA is the division of the Office of
Management and Budget that is charged with helping agencies
simplify and reduce excessive regulations.

Second, we will consider how to keep the pressure on agencies
to listen and respond to small business concerns.

And third, we will be looking for ways to ensure the regulations
are clear and understandable.

Reform efforts during the last 8 years have done a lot to move
us toward a balanced process. This is another opportunity for us
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to fine-tune the system. It is also an opportunity to enhance the
openness and communication fostered by this administration. I
think we can agree that this has resulted in a more thoughtful
analysis of the impact of regulations on small businesses.

Thank you, Mr. Chairman, and I look forward to hearing from
our panelists.

Chairman TALENT. I thank the gentlelady, and we will go right
to our first panel, which consists of one witness, the Honorable
John D. Spotila, who is administrator of the Office of Information
and Regulatory Affairs of the Office of Management and Budget.

Thank you for being here, Mr. Spotila. You can give us your
statement.

STATEMENT OF THE HONORABLE JOHN D. SPOTILA, ADMINIS-
TRATOR, OFFICE OF INFORMATION AND REGULATORY AF-
FAIRS, OFFICE OF MANAGEMENT AND BUDGET

Mr. SPOTILA. Good morning, Mr. Chairman and members of the
committee. Thank you for inviting me to appear before you today
to discuss regulatory reform and paperwork reduction.

I would ask that my entire statement be submitted to the record,
and I have a shorter version here. We appreciate your interest and
welcome the opportunity to work closely with the committee on ad-
ditional constructive efforts at reform.

The President has often emphasized his belief that small busi-
ness is vital to our economy. Small business owners have generated
millions of new jobs, leading the way with their energy, creativity
and hard work. We share the goal of reducing the burden imposed
on them by Federal reporting, recordkeeping and regulatory re-
quirements. We need to adopt common-sense measures, promoting
the public good while reducing the costs of compliance wherever
possible.

This is a subject of particular interest to me. Prior to my service
in Washington, I was a small business owner myself for many
years in New Jersey. As general counsel of the SBA for 5 years,
I led its efforts to reduce the regulatory and paperwork burden on
small businesses. I know the importance and the difficulty of
achieving meaningful reform.

In cooperation with the Congress and with the help of small busi-
ness owners, the administration has made real progress. Much
more needs to be done, however, and we can only be successful if
we work together in a constructive way.

The administration has made a significant effort to listen to
small business and consider its needs. The President has been
aware from the beginning that Federal regulations and paperwork
can seem daunting to small business owners. At his request, agen-
cies have reached out to small business owners and asked them
what changes were needed most. The message came back that
small business wants an early voice in regulatory development,
clarity and consistency in regulations, compliance assistance, and
less red tape and paperwork.

We have listened to this message and have followed up on each
point, working within the administration to implement new policies
that respond to small business needs. While the job is not finished,
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these approaches have proven successful and have made significant
contributions to the American people.

The President addressed the regulatory process in 1993 when he
issued Executive Order 12866 on regulatory planning and review.
As the Chairman noted, there he directed Federal agencies to cre-
ate a regulatory system that works for, not against, the American
people. Pointing out that good regulations are essential to pro-
tecting the public’s health, safety environment and well-being, he
emphasized that agencies must follow sound regulatory principles,
issuing rules only when necessary and assessing the costs and ben-
efits of available regulatory alternatives in order to maximize net
benefits.

He gave my office at OMB specific responsibility to review all
significant Federal rules before publication and to oversee compli-
ance with the order. We currently review more than 500 significant
rules each year to ensure their compliance with the order. We also
work closely with the agencies to help them improve their develop-
ment efforts.

In March 1994, OIRA and SBA launched an interagency Small
Business Forum on regulatory reform, engaging EPA, OSHA, IRS,
the FDA, DOT and other agencies in examining the aggregate im-
pact of Federal regulation on five small business industry groups:
chemicals and metals; restaurants; food processing; trucking and
environmental disposal; and recycling services. A second working
group focused on tax-related issues that affected all of the des-
ignated industry sectors. More than 230 small business representa-
tives and agency employees participated, discussing new ways to
reduce the regulatory and paperwork burden on small businesses.

After a series of roundtables and work sessions with the small
business representative, the forum released a report in July 1994
with some 140 recommendations. Many were specific to the indus-
tries studied, while others had a broader focus. They supported
early involvement by small business owners in the development of
rules, greater use of electronic docket, broader use of information
technology to disseminate information, and an emphasis on compli-
ance assistance efforts rather than harsh enforcement. The partici-
pating agencies took these recommendations seriously and began
work on implementing them.

In late 1994, the Vice President led an agency effort to consider
new approaches in the regulatory area. SBA participated through-
out this process, drawing on the insight gained in the forum proc-
ess to draw attention to the needs of small business owners. On
February 21st, 1995, the President lent public support to this ef-
fort, directing regulatory agencies to do four key things in the regu-
latory area: cut obsolete regulations; reward results not red tape;
create grass-roots partnerships; and negotiate, rather than dictate.

On March 4th, 1995, he called on the agencies to conduct a page-
by-page, line-by-line review of all of their existing regulations to de-
termine which might be revised or eliminated. The agencies re-
sponded with an enormous effort, revising or eliminating thousands
of pages of regulations in the ensuing months.

On May 22nd, 1995, the President signed into law the Paperwork
Reduction Act of 1995, a statute he strongly supported.
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In June of that year, the President and the Vice President wel-
comed some 1,600 delegates to Washington for the White House
Conference on Small Business. Acknowledging the tremendous con-
tributions of America’s small business owners, the President em-
phasized again the importance of reducing paperwork and regu-
latory burdens on small business. The delegates later approved 60
policy recommendations and sent them to the President and to con-
gressional leaders. Several of these recommendations dealt with
regulatory reform.

The President asked SBA to coordinate implementation of the
recommendations. And as SBA’s chief counsel for advocacy has re-
ported, the administration and Congress have taken meaningful ac-
tion on more than 85 percent of those recommendations.

In the regulatory area, we have responded to the key needs iden-
tified by the small business community.

In the past, small businesses have often felt that they were left
out of the regulatory process until it was too late. The Small Busi-
ness Regulatory and Enforcement Fairness Act of 1996, SBREFA,
which the President strongly supported, codified one of the impor-
tant recommendations made by small business participants in both
the 1994 Small Business Forum and the 1995 White House con-
ference.

SBREFA created special panels, consisting of SBA’s chief counsel
for advocacy and officials from OIRA and either EPA or OSHA,
that now discuss regulations under development by EPA and
OSHA with small business representatives from the industries af-
fected. The panels meet at an early stage. OIRA, the chief counsel,
and both agencies have worked hard to make the panels a success.
To date, the results have been enormously helpful in improving
EPA and OSHA regulations. Nearly every panel has identified po-
tential changes that have improved the proposed regulation and
benefited small businesses.

Another concern voiced by small businesses at both the 1994
forum and the 1995 White House conference was the need for judi-
cial review of the Regulatory Flexibility Act. Early in the adminis-
tration, President Clinton and Vice President Gore endorsed the
concept of allowing a right of judicial review for any failures to
comply with the act. With their support, Congress included a right
of reg flex judicial review in SBREFA and affirmed the chief coun-
sel for advocacy’s authority to file briefs in any small business ap-
peals regarding agency actions. There is now much more sensitivity
to the importance of regulatory flexibility analysis, and we are see-
ing much better results.

The President and Vice President have also set out to change the
culture of regulatory enforcement from an adversarial approach to
one that emphasizes working closely with the regulated commu-
nity. They have emphasized the benefits of partnership, encour-
aging agencies to reward good-faith efforts to reach outcome-based
goals such as safer workplaces or clean air, while reserving the tra-
ditional enforcement for the worst actors.

On April 21st, 1995, President Clinton directed Federal agencies,
where appropriate, to waive fines for first violations of regulations
by small businesses, if the violation was inadvertent and the viola-
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tion could be corrected within a reasonable period of time. SBREFA
later codified the President’s directive.

SBREFA also established a new small business ombudsman at
SBA, with regulatory fairness boards in 10 regions across the coun-
try. Small business owners now have a new place to turn if they
feel an agency has acted unfairly during an enforcement action.

Each year, the ombudsman and the boards hold hearings around
the country so small business owners may present their stories in
person. The ombudsman then files an annual report with Congress.
A review of these ombudsman reports suggests that a fundamental
change has taken place in the way most agencies relate to small
businesses. According to the latest report, the ombudsman in fiscal
year 1999 received only five complaints each against OSHA and
EPA.

OSHA has seen the value of increasing compliance assistance to
fulfill its mission, rather than relying exclusively on enforcement.
By partnering with management and labor, OSHA has since im-
proved workplace safety for the vast majority of employers who
want to do the right thing. This has freed the agency to target en-
forcement resources where they are most needed.

OSHA’s consultation program, which operates totally separate
from enforcement is available to small businesses in most parts of
the country. An OSHA consultant will inspect a business site at an
owner’s request and provide a confidential safety and health as-
sessment. The President’s budget for 2001 includes funding to place
one of these specialists in every OSHA area office, to give every
business a local OSHA official to call for help.

EPA also is using voluntary partnership approaches as part of its
efforts to encourage compliance and prevention to address environ-
mental problems. Working together with business and industry,
EPA is finding that strong economic performance and strong envi-
ronmental performance often go hand in hand.

The use of plain English, particularly in guidance materials to
help small businesses understand their regulatory obligations, was
a strong recommendation of both the 1994 forum and the 1995
White House Conference on Small Business. At the direction of the
President and with strong support from the Vice President, agen-
cies increasingly have been using plain language in their drafting
of new regulations and supporting guidance.

We have found that plain language writing leads to substantively
better rules. To write clearly, one must think clearly, identifying
and answering all relevant questions. When proposed rules are
clear, the public can more readily understand them and suggest
ways in which they might be improved further.

Some agencies report that when they carefully draft regulations
and required regulatory guidance, using plain language, regulated
businesses understand what they have to do and there is less need
for any additional guidance.

These efforts at regulatory reform form a backdrop to our work
on paperwork reduction. My office works with the agencies to im-
prove performance in this area. We review some 3,000 information
collections a year to ensure better compliance with the Paperwork
Reduction Act.
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The Federal Government collects and uses information so that it
can better serve the public. Agencies can only deliver services to in-
dividuals and businesses if they know who they are, what they
need and what they want. Better information can help agencies
make better decisions about how well the government is working,
whether new services are needed, and whether existing programs
are still necessary. Indeed, the government’s provision of informa-
tion to its citizens can be an important service in its own right.

In the Information Age, the public needs timely, accurate infor-
mation. Investors need quick and easy access to public filings at
the SEC. Residents want to know if they have exposure to pollut-
ants in their community. Taxpayers expect quick responses from
the IRS and fast income tax refunds.

Although agencies are working hard to minimize collection bur-
dens, success in burden reduction is often overcome by new infor-
mation collections that are required by new statutory and program
responsibilities. Most of the information needs of the Federal Gov-
ernment arise from statutes passed by Congress. Some require-
ments reflect agency decisions on what information they need to
implement programs. The Taxpayer Relief Act of 1997 and the Tax
and Trade Relief Extension Act of 1998, for example, made numer-
ous changes to the Internal Revenue Code. These and other legisla-
tion required the IRS to add and revise reporting requirements
that increased paperwork burden for taxpayers by approximately
150 million hours in fiscal year 1999.

While we have achieved a number of successes in this area, we
understand that more must be done to alleviate small business
burden. As part of our continuing efforts, OIRA has joined with
other agencies this spring in launching a new initiative to look at
how we might improve the quality and usefulness of the informa-
tion the Federal Government collects while reducing the burden in-
volved in supplying that information.

Together, we are working with small business representatives
and other interested parties to identify problems and develop work-
able and constructive solutions. We are genuinely hopeful that this
information initiative will lead to tangible improvements. We are
examining best practices and listening carefully to the ideas and
suggestions of our private sector participants.

We know that agencies must change business processes, stream-
line legacy systems, develop technical standards, protect privacy
and security, and adopt new ways of interacting with customers.
We welcome constructive ideas from others outside government on
how we might best accomplish these goals.

In closing, we strongly support the goal of easing regulatory com-
pliance costs and the paperwork burden on small business owners.
The key to doing so is to find a way to reduce burden while still
meeting the needs of the American people. We are open to consid-
ering new approaches for addressing the concerns of small business
owners. We look forward to working with the committee and others
in the Congress in a cooperative effort to achieve meaningful
progress in this area.

Thank you.
[Mr. Spotila’s statement may be found in appendix.]
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Chairman TALENT. Thank you for your statement, Mr. Spotila. I
am going to get to the heart of one of my big concerns and then
defer to the members who are arriving, so they can ask you some
questions.

Let me preface by saying, what I try to do when I focus on regu-
latory burdens with the committee is to advance what I think is
a consensus on the committee, that we don’t want regulations that
hurt or oppress small business people and that accomplish little or
nothing. It is one thing if you have a legitimate conflict between
an OSHA rule and, you have to pay more to comply, but you really
do get worker safety. I mean, that is one thing.

It is another thing when you have got a burden that is imposed
and the person on the ground who has credibility comes to you and
says, look, it is nothing, it is like crossing the Ts or dotting the Is.
On that at least, we have a consensus.

And it seems to me that for all of your efforts, there is some
sense in which this system is still broken; and I think everybody
here on the committee has had the experience of having people
from their district or from associations come to them complaining
about regulatory conduct that is not only unreasonable, but often
just arbitrary, and there seems to be no form of relief. It is the kind
of stuff that you would expect that when a normal person found out
about it and was in authority to do something about it, it would
stop because it is just stupid.

And then you tell me what we can do to sort of fix this thing be-
cause I would like to know. We have passed all these laws and you
all are doing all this stuff, and I have some specific questions I am
going to ask you later, but you tell me how we are going to fix this
thing.

We had a hearing a few weeks ago on the IRS’s current policy
of going back and making small contractors who have typically
used the cash method of accounting use the accrual method of ac-
counting.

Are you familiar with this controversy?
Mr. SPOTILA. I haven’t been involved with it, but I am generally

aware there is this controversy.
Chairman TALENT. I think you were a lawyer, weren’t you, in

private life?
Mr. SPOTILA. Yes.
Chairman TALENT. So you will be able to pick this up. So they

go to somebody who does paving or painting or something and say
your paint is merchandise, as if you were a paint store, so you have
to use the accrual method; and not only do you have to use the ac-
crual method, but we are going to go back 3 years and we are going
to audit you, and if we find any time when you mistimed the pay-
ment of the taxes, we are going to say, you owe interest and pen-
alties for the last 3 years.

And so these contractors, who may have been audited 5 or 6
years in the past and then the Service signed off on their using the
cash method, now they are confronted with $1- or $200,000 in li-
ability, and there is simply no way a reasonable person could have
known that they were supposed to use the accrual method and, in
fact, probably they were. If this ever gets litigated, the courts will
probably sustain the taxpayer.
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So we have this big hearing here and the guy from Treasury
comes over, and on both sides of the aisle we are sitting there say-
ing, why are you doing this to these people, and it goes on.

Now, what can we do in the system? And I really mean this, this
goes on administration after administration. I think the last Presi-
dent who viewed himself as the administrator of the government
the way you viewed yourself as the head of your law firm or the
way my brother runs his tavern; he cares about what goes on—was
maybe Harry Truman. I think if Harry Truman got up and read
about this in the paper, he would have called up the Commissioner
of the IRS and said, okay, stop doing this.

Now, Presidents since then haven’t done it. Is it just as simple
as that, that maybe we all ought to encourage Presidents to run
the government again and not worry about all the rules and red
tape? Tell me how we can do something about that kind of situa-
tion. What would you do?

Mr. SPOTILA. I guess I should say, first of all, that every now and
then this President—I think all Presidents do—read things in the
newspaper and call people up and say, what is this?

Chairman TALENT. I am really not being critical. There is a gen-
eration of Presidents that have not viewed themselves in that kind
of a role.

Mr. SPOTILA. This is a serious question. Treasury sets tax policy
at the Department of Treasury. The IRS often gets the blame when
set policy is unpopular. I think they try to balance a number of
considerations. We are not typically involved in the setting of that
policy.

We do have some capability, the White House certainly has some
capability to try to facilitate broader discussions; and I think, in
part, the issue that you have raised, which has not been brought
to my attention formally before—I have heard about this from
small business people who have told me about it—is one that, it
sounds to me, bears some further discussion. I am not familiar
with the merits, but as I understand it, this is something that per-
haps bears further discussion; and I would certainly be willing to
work with the committee and try to help encourage further discus-
sions with Treasury about it.

In the broader sense, how do we prevent stupid things from hap-
pening? I think that—the starting point, I believe and based on my
experience, is communication. One of the reasons stupid things
happen from time to time is that people actually in decision-mak-
ing roles are unaware that they are happening, and bringing it to
the attention of more senior people is the first step in trying to
take a fresh look.

Sometimes, also, the problem is that in order to resolve it, you
need a creative solution, and that means you need to bring the, if
you will, ‘‘best minds’’ to bear on how to best solve the problem.
That is part of the function of information and a willingness to re-
form or look at new ways. It is partly a matter of an exchange of
views and sometimes compromise as to how it might be done.

As you can imagine, that is hard to do for the entire government.
This is like moving a supertanker. So we look for our areas of suc-
cess, and we try to prioritize: What is most important? What do we
do?
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Several years ago there was a substantial controversy in the
small business community about HCFA rules, for example, which
affected many small business providers.

Chairman TALENT. Another classic example.
Let me just interrupt because we are having a serious discussion

here. I am not talking about something that an agency does either
because it has a very strong, and the top-level political leaders of
the administration have a very strong policy orientation they are
carrying out; or even, dare I say it, politics. Okay, I am not talking
about something where I can look and say, I understand why they
are doing that, because this particular interest group really wants
it. Those are fairly rare.

Most of the time this is just—it is happening and nobody really
can explain it in terms that political authorities can understand;
and it is hurting people.

I wouldn’t care if it was just sort of something for a law review
article. But these contractors come before us, and some are going
out of business. And some of these are family businesses that I
have had—I am expressing indignation about the problem, but not
at you; I am really not.

There has got to be some way of getting a handle on these kinds
of problems.

Mr. SPOTILA. I would agree. In the case of HCFA, we had a situa-
tion where—again, I wasn’t directly involved in it, but learned
something about it afterwards—a statute was passed, the agency
was very busy, had a deadline facing it, pushed out rules, I think,
without understanding the full implications. It caused a lot of con-
cern in the small business community that was expressed through
the SBREFA panels and in other ways.

Ultimately, the agency engaged in discussions I know with the
Chief Counsel for Advocacy at SBA and has now been doing some
things that are much more sensitive to small business than before.
The communication—the realization that a problem had been cre-
ated and that there was a need to fix it, and the insight that that
reflected a broader need for better communication and closer co-
operation, I think led to some improvements.

Part of what we need is for small business owners to express
themselves as early as possible and get word to SBA, get word to
the committee, get word to the White House when there are areas
that really matter, so that we can distinguish between purely anec-
dotal and sort of individual circumstances and broader problems
that do warrant review and perhaps change.

Chairman TALENT. I am coming from the perspective where—you
mentioned HCFA; there is a classic example. I am sure everybody
on this committee has talked to providers in the health care busi-
ness, and it is beyond anecdotal. That is an agency that is just
hurting people.

And I am not saying anybody who is running it is bad. If it were,
I would be relieved if it was a person who was just a jerk, and then
you get rid that of that person and it changes.

But one other thing then, because it seems to me that in order
to try and change this you have got to get a handle on it, and there
is a trend which we need to stop and that is a trend towards cir-
cumventing the rules that you have put in place in Executive
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Order 12866, and that we have put in place in the APA and
SBREFA by calling regulations guidance—by taking actions that
should be taken in a formal process that would be subject to these
executive-mandated rules or restraints and congressionally man-
dated restraints; and doing it in the form of guidance instead, so
that in fact you don’t have to go through the APA, you don’t have
to be answerable to anybody. So if you are OSHA, you just say, we
are not going to promulgate the rule, we are just going to give
guidance to our inspectors in terms of what they call a fine.

Now, you mentioned small businesses have got to get out and
communicate to us. Well, they don’t even know this is coming, be-
cause this isn’t in some manual back in somebody’s office.

You see, the IRS item I mentioned is a classic example. That was
never promulgated as a rule; somebody just told the auditors out
there to start making people use the accrual rather than the cash
method.

How can we make certain that they do promulgate rules as rules,
that we have law instead of just some sort of interpretive guidance
or guidelines in the background that are not subject to 12866 or
our rules?

Mr. SPOTILA. I think this is again a very important question.
Let me start by saying, I think that clear guidance is something

that is very important to everyone in the regulated community, and
it is particularly important to small business owners.

We have done a lot to encourage agencies to put out guidance,
and I think it is very important to keep that in mind so that con-
cerns such as those you have expressed don’t become an attack on
the idea of guidance.

The solution is not for agencies to stop giving guidance. The solu-
tion is for agencies to make good decisions about what belongs in
a rule, to go through a notice-and-comment process and what legiti-
mately does form guidance.

You know, though there may be recent concern about this, this
is actually not a new issue. The APA has been in existence for 60
years, and for 60 years people have been arguing about what is a
rule and what isn’t. We turn to the courts, litigants turn to the
courts to get good decisions about that. They often turn on fact-
based circumstances.

I haven’t seen, in a broad sense, a lot of instances that have
come to me of situations in which agencies have used guidance
where they should have used rules. If they do come to me, or if I
become aware of them, I have some ability at OIRA to intervene.
So we tend not to be involved on the IRS side, but for the other
agencies that is the case.

And so when I say, I haven’t seen a lot of these, they have cer-
tainly not been brought to my attention that we have a broad and
growing problem. That is not to say we don’t.

I would be interested in learning more about specific areas of
concern in that regard, again to be able to work with the committee
and my staff to work with the committee staff to try to look for
ways to improve this.

We do engage in discussions with agencies about what should be
in a rule and what need not be in a rule. We try to apply, I think
in good faith, the standards the courts have laid down; and as I
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say, I think that there is much to be said for encouraging agencies
to put out guidance so that people know what it is that is expected
of them.

Chairman TALENT. The thing, though, I think you have to keep
in mind is that there are institutional tendencies within agencies
to attempt to avoid restraints that are put upon them by their po-
litical masters either in the executive branch or the Congress. This
is documented as a matter of bureaucratic science, and they will
tend to do this.

Now, it is fine to say small businesspeople need to come forward
and communicate, et cetera, that they can go to the courts. But you
see, you are dealing with a situation where, as a practical matter,
a court remedy 99 times out of 100 is not a remedy for a small
businessperson. It is too cumbersome. It takes too long. It costs too
much. And in the meantime, they have gone out of business while
they are waiting for some answer.

And I know you know this. To some extent, you being here is sort
of like the choir we are preaching to. But if I can come away with
a message to you—and I am trying to make this as impartial and
as nonpartisan as I can, because ultimately, if we are going to re-
solve this, it is going to have be done on a bipartisan basis or we
will never get it done. They will defeat in the agencies any par-
tisan-type measure.

The Republicans and Democrats have different attitudes toward
government, but I think we have the same sense of the dangers of
concentrated power, whether in public life or private life; and I am
concerned, I will just tell you—and I am leaving this body—I am
concerned about the tendency in the agencies to slip their leash,
and go off on the basis of what really isn’t even law anymore. It
is guidance, or in the guise of flexibility, it is arbitrariness; or deci-
sions are being made out there in the field by somebody who is not
really subject to anybody. And real people who are trying to make
a living and support their families are getting hurt by it. And I
just—from our perspective, or my perspective anyway, I see a lot
more of it maybe than even you see; and I hope we find some way
to work together to restrain it because I am concerned about the
impact on the economy and the society if we don’t.

And I will be happy to—I want to recognize the ranking member.
Mr. SPOTILA. If I may respond just for a moment?
Chairman TALENT. Sure.
Mr. SPOTILA. I share that desire that you have expressed to work

in a nonpartisan or bipartisan way to look at and assess the nature
of the problem and see what, if anything, more can be done about
it. As with you, I view this also in institutional concerns. As with
you, I am working hard now, but I won’t be here past this adminis-
tration in this position in all likelihood.

So I think it is important to think in institutional terms, how do
we institutionalize what I think has been a very, very positive
change in attitude and in approach over the last 7 years? How is
it that we build on the progress that has been made to go forward?
And I think that is very important.

I would also mention, though, I think that one of the reasons we
are seeing, that you may be seeing some of these concerns is that
there has been progress, there has been more transparency and
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there are better lines of communication; and that to some degree,
we are hearing complaints that may not only have existed, but
been more of a problem in the past. But we are hearing more of
it now. That is not to say we shouldn’t be sensitive, quite the con-
trary; but it is important to keep in mind that progress has been
made, and we should build on that progress, and we should encour-
age those in the agencies who are acting in good faith and trying
to do the right thing.

Chairman TALENT. My friend will, of course, have as much time
as she wants. I think she knows and the committee knows, this is
a subject of interest to me. I don’t go on with questions unless it
is.

Let me suggest that you consider also, as much as we try to in-
stitutionalize things, some kind of a sincere executive-legislative
partnership where notwithstanding whatever restraints we put in
place, something gets through where all of us look at it and after
15 minutes we say, this is a problem. Like this cash versus accrual
thing, you haven’t had a chance to study it, but you seem like a
reasonable person; I guarantee, when you study it, you are going
to say, this is a problem.

There has got to be some means of also putting out the fires that
get started, notwithstanding our restraint, and we tried here a lit-
tle bit in SBREFA when we set up this, what do they call it—the
Corrections Day; we have some expedited process for fixing or over-
ruling regulations that on a bipartisan basis we didn’t like. It
hasn’t worked well here institutionally; people are too sensitive
about maybe we will overrule too many regulations or something.

But, see, if we can get an agreement on that, it would be helpful.
I am just concerned about these people who are trying to build

America and their communities and often find the government to
be a problem. It undermines the credibility of the good work that
the government is doing when people get alienated in this fashion.

I guess I wasn’t willing to let you have the last word. I will rec-
ognize the gentlelady from New York.

Ms. VELA
´

ZQUEZ. Thank you, Mr. Chairman. I have to say that it
has been really a pleasure working with the chairman for the last
18 months, and again today you demonstrate your sense of respon-
sibility in addressing the fact that it is not a Republican or Demo-
cratic approach when we deal with the issue of regulatory reform
and how this impacts the community, the small business commu-
nity.

The fact of the matter is that we need to see the different factors
that are affecting this, are preventing Federal agencies for doing
their work in a constructive way, either because there is a human
factor to it or because there is a congressional mandate that has
driven more regulations.

But—we need to strike a balance that will benefit the small busi-
ness community, but at the same time that we have the responsi-
bility to make sure that regulations are there, in place, that will
protect consumers, small businesses and the many people that are
involved.

Mr. Spotila, I am going to be here next year. The chairman, I
wish him well, but I want to continue to work on this issue, be-
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cause it is an issue that I really consider to be very important to
small businesses.

And so I want you to help me understand the whole process of
your office. We understand that the Federal agenda that each
agency publishes every year, that they still appear to be very
lengthy. How do they compare to past administrations?

Mr. SPOTILA. Well, actually, the Unified Agenda is a publication,
as you mentioned, that comes out twice a year, and it consists not
only of rules that are about to come out, but actually anything in
a regulatory arena that agencies are working on. We emphasize to
the agencies that in the interest of disclosure they should tell ev-
eryone everything that they might even be working on or that—
some of these may be over a 10-year period, so we inform the pub-
lic.

When one looks at the—and this includes many—a vast majority
of them are actually routine, very routine things, everything from
the schedule for hunting season to various kinds of other smaller
permanent requirements.

Within there, perhaps 3 percent of those are really more impor-
tant, big rules that will be coming out that will affect everyone. If
one looks at those agenda, I think what one would find is that the
number of entries was going up and up. It probably peaked in the
late-Bush/early-Clinton years. It has come down, I think, since ’94,
perhaps by 15 percent. I don’t think that is as extraordinary a sta-
tistic or as important a statistic as some others in that there are
so many routine matters that are mixed in with it, but I think it
is clear that we do a lot of regulating.

The American people benefit because important regulations are
put out in the areas of health and safety and the environment and
consumer protection, but we have to be very sensitive to the aggre-
gate impact of those regulations. We need to make certain that
they are done properly and the burden is minimized.

Ms. VELA
´

ZQUEZ. After you reviewed the agenda, did you offer to
sit down with the agency and give them your insight regarding the
new regulations?

Mr. SPOTILA. We sit down with agencies on an ongoing basis.
You asked how my office is set up. We have actually at my office

about 50 people that do accommodation of regulatory policy, infor-
mation policy—we have substantial responsibilities there—and sta-
tistical policy. So there are a couple of dozen that do regulatory
work. They each have agencies that they work with, and they do
engage with the agencies proactively to discuss what things are
coming, how the agency may be going about it.

We also work certainly at my level at trying to work with senior
policy officials and to look for opportunities on a broader basis to
pursue review form.

So there are discussions of this sort that will vary based on the
agency, and we try to prioritize based on the areas where we think
it matters the most.

Ms. VELA
´

ZQUEZ. Do you think it is helpful?
Mr. SPOTILA. I think it is helpful. I think it is very important

that we not view this strictly on a case-by-case individual basis,
but that we work with the agencies in a constructive, cooperative
way. We find we get much better results that way than if we are
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adversarial, and I think ultimately the American people benefit
much more.

Ms. VELA
´

ZQUEZ. Let us talk a little bit about the IRS, and, you
know, every time that we mention the IRS, people open their eyes.
It seems that the IRS accounts for the majority of the new regula-
tions coming from the Federal Government.

Mr. SPOTILA. Well, in terms of the IRS, the IRS puts out a lot
of interpretive regulations. Those actually are not typically re-
viewed by my office.

We do get information collection. The IRS is a huge collector of
information, as you know.

Ms. VELA
´

ZQUEZ. Can you tell me how much of this regulation
coming out from the IRS is driven as a result of congressional legis-
lative action?

Mr. SPOTILA. Well, we track—let me talk about paperwork bur-
den for a moment because of information collection.

The IRS generates about 80 percent of the burden hours that we
track in the information collection area and generates—it is the
greatest, the big gorilla, if you will; and we do work with them on
trying to reduce that and streamline that, and they have made sig-
nificant progress there, but nearly all of that is driven by the com-
plexity of the Tax Code. And as I mentioned in my testimony, we
have had a lot of efforts to try to streamline paperwork, and then
two statutes were passed for good and important reasons that gen-
erated 150 million new hours.

So this is not strictly a matter of what the agency does or doesn’t
do. It is a matter of they have to enforce the law and implement
it.

On the regulatory side, their regulations again are designed to
implement statutes. So we might look at whether, or someone
might look at whether those regulations are wise or properly done
or whether there has been enough consultation or discussion, but
they are certainly all driven by efforts to implement the Code.

Ms. VELA
´

ZQUEZ. Thank you, Mr. Spotila.
Chairman TALENT. Mr. Bartlett.
Mr. BARTLETT. Thank you very much.
I would like to return for a moment to the IRS problem that Mr.

Talent brought up. The witness was asked, at the end of the day
when the business is liquidated, will any more or less taxes have
been collected, depending on whether the owner used the cash
method or the accrual method; and he agreed that there would be
no difference in the amount of taxes collected. It is not whether
they will pay the tax; it is only when they pay the tax.

Now, you have been an observer of the thought processes of these
agency people, and as Mr. Talent said, this new procedure is very,
very hurtful to a lot of our small businesses. Since not another
dime comes into the Federal coffers by forcing them to go to the
accrual method, at the end of the day the tax revenues will be ex-
actly the same. As a matter of fact, because there are more people
working, harassing our poor small businesses, the cost to the tax-
payer is actually greater. The taxpayer loses by this.

Why would they do this when no more taxes are collected? Can
you understand why they would want to do this at all?
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Mr. SPOTILA. As I mentioned, I am really not familiar with the
reasons behind the decision. I have made a note of it, and I will
look into it.

I start by being very sympathetic to the plight of small business.
I was a small business owner. I was on the cash method, I must
tell you, and I don’t want to prejudge what Treasury may or may
not have done here, but I am happy to look into it.

Mr. BARTLETT. I appreciate that, but this is a really excellent ex-
ample of the kind of regulation the chairman was talking about,
which didn’t accomplish anything, that was just hurtful with no
basis. Because no additional taxes are collected; exactly the same
amount of money is collected.

It is not whether you collect the tax, whether you will pay it as
a small business, only when you will pay the tax; and this is an
enormous burden that they are placing on our small businesses,
and they are putting them out of business.

How can this possibly be to the benefit of the taxpayer? This ap-
pears to be a totally arbitrary and capricious and mindless imple-
mentation.

The chairman also mentioned a lot of regulations out there that
don’t appear to accomplish much. I remember several years ago the
EPA would rather not have the administrator sit at a Cabinet-level
position than be required to do a cost-benefit analysis for their reg-
ulations. In other words, they didn’t care that the implementation
of a regulation cost us more than we benefited by it.

As the old farmer said, ‘‘I don’t think I would do that; the juice
ain’t worth the squeezing.’’ well, there are many, many of our regu-
lations where the juice ain’t worth the squeezing.

Is there an incentive on the part of the administration to look at
our regulations to see which of those are worth the effort and
which of them are simply a burden on our people that accomplish
less than the cost imposed on them?

Mr. SPOTILA. I believe there is, and let me address that in two
ways. We have, I think, been doing an increasingly good job, speak-
ing now from my viewpoint at OIRA, at working with the agencies,
including EPA, on assessing the benefits and costs of prospective
regulations and alternative approaches.

Mr. BARTLETT. How about the ones in existence already?
Mr. SPOTILA. I will get to that in just a moment. I want to put

this in the context.
Our sense is that it is very important, as any new regulations

come down, that we work with the agencies, in part so that deci-
sions are better and in part to increase the capability within agen-
cies to do this type of analysis and to change the culture so that
their approach takes these factors into account.

When it comes to looking back at past regulations that are al-
ready in effect, actually the Regulatory Flexibility Act calls on the
agencies to do this on a periodic basis, and we have instituted some
measures to track agencies that are doing it, to try to put that in-
formation in the regulatory agenda. We have a separate page now
that lists that. We try to encourage the agencies to do so.

Candidly, there are resource constraints, and the agencies tell us
that it can be very time-consuming and resource-intensive to try to
go back to existing regulations. And although many of them have
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good intentions, my experience has been that some of them just
simply indicate they lack the effective capacity to do as much of
this as perhaps you and I might like them to do.

That could well be an area of opportunity going forward because
I share with you the sense that it is productive to look back at im-
portant regulations to try to assess how they are doing and to
make certain that the approaches that were adopted in the past re-
flect the best ways of accomplishing goals that perhaps we would
all share.

So, again, I would welcome the opportunity to work with the
committee to identify areas that may perhaps need more attention.
I think we would need to prioritize our efforts, but we are certainly
not averse to discussing that further.

Mr. BARTLETT. Thank you, Mr. Chairman. My time is up.
I would just like to note that in reading the Declaration of Inde-

pendence, I came upon something that would appear to be a pretty
good definition of our current regulatory agencies:

‘‘he has erected a multitude of new offices and sent hither
swarms of officers to harass our people and eat out their sub-
stance,’’ was one of the reasons for our Revolution, and I suggest
that it might be a reason for a revolution at the ballot box now.

Thank you very much.
Chairman TALENT. Well, I thank the gentleman for his com-

ments. Let me pick up on one thing he said.
I mentioned before one trend that I am concerned about is a

gradual elimination of law in the sense that you and I, as lawyers
and as we have always understood it either in the form of statutes
or regulations that tell people what their legal responsibilities
are—I mean, law is restrictive, but also it has a liberating side be-
cause what isn’t illegal under a law is then allowed. But the more
that you make the actual legislative process in the form of guid-
ance or regulations that appear to be flexible, but require things
that are basically arbitrary standards, the more possibility for arbi-
trariness or, really, kind of tyrannical activity; and I have sensed
this out there, and I wanted to flag on that.

The other point you mention in terms of cost-benefit, and this is
what is really perverse about some of this, and I want your com-
ment on it, if you would. If you don’t do this process right, you can
end up spending scarce enforcement resources, basically harassing
people who aren’t doing anything wrong, and then the corner-cut-
ters out there love it.

I get a feeling that HCFA spends all their time, for example,
going after basically honest providers, and the ones who are de-
frauding Medicare, they love that because they know HCFA is
never going to have an opportunity to go after them because they
are spending all their—so you get neither, you get neither more
freedom for people nor more accomplishment of the regulatory
agenda. And I can give you so many examples. Maybe we should
have been working with you for the last 4 years more than we have
been, because I can give you so many examples. Will you comment
on that? Are you seeing that at all?

Mr. SPOTILA. Actually, let me start by saying, to kind of echo a
theme I had mentioned earlier, that I think there has been a sea
change in many of the regulatory agencies in their approach to en-
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forcement, in their emphasis on compliance assistance, rather than
harsh, sort of ‘‘gotcha’’ enforcement. They are not perfect, but they
have come a very long way, I think. When we look at agencies like
OSHA and EPA, which had very bad records in the small business
community, I think they are doing a far better job today, and we
need to encourage that, and we need to urge them to do more of
that.

It is important that we give guidance, because by giving clear
guidance, people understand what it is that is expected of them.
They don’t have to hire lawyers to explain very complicated or
dense rules; they can see what is needed and they can try to com-
ply. And the strong message we have gotten consistently from
small business owners is that they want to know what it is they
are supposed to do. They want the rules to be sensible, and then
they want to understand them easily so that they can do the right
thing and get on with their business. Having said all of that, they
don’t want their competitors to have an unfair advantage.

So they do want enforcement for the people that, as you say, are
cutting corners or whatever, because otherwise those people get a
cost advantage and they suffer. So we have tried to shift the agen-
cy’s approach, and the President has emphasized this over and over
again to one which helps people who act in good faith to under-
stand what is required of them, gives them help in complying and
targets enforcement resources on the people who know what the
rules are and just deliberately choose to avoid them to gain an eco-
nomic advantage.

We are not doing it perfectly yet, but there has been progress.
Chairman TALENT. Let me understand. That is not—it is impor-

tant to me that you see this, even if we don’t necessarily agree on
how big a problem it is, but you recognize that this is a problem.
There is a difference between being flexible and saying, okay, we
want to work with you so that we achieve voluntary compliance,
which is a good principle but sometimes—here’s how that manifests
itself. It manifests itself in vague regulations or guidance that say
we want you to do everything that you reasonably can do, let us
say, to have a good safety and health program at the workplace.
Now on the surface this appears, oh, yeah, we want you to do ev-
erything that you reasonably can do. But you see the guideline or
the regulation is so arbitrary that in effect almost anything is po-
tentially illegal and then it is simply a question of the discretion
of the inspector. You can see how something that was designed—
started off to be flexible can end up being even more tyrannical be-
cause now there is no law to protect you. You can never be certain
that your safety and health program complies with the law because
the standard is so vague. It is almost Orwellian. In the beginning
of 1994 they say, well, there aren’t any more laws anymore because
if there are laws people know what they can and can’t do. I am not
accusing this of being necessarily vast. I am saying this is a tend-
ency I see growing up in these agencies and I am really wanting
you to agree with me that at least this is out there.

Mr. SPOTILA. There are occasions when that happens clearly. We
work pretty hard in reviewing the significant rules to identify areas
like that and try to add clarity. We rely a great deal on public com-
ments that we get from people who understand sometimes the im-
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plications of language more than we might, and when I said earlier
that it is important that people comment, it is because that is how
we find out.

Chairman TALENT. I agree with you. Otherwise we don’t know.
There is no other means of knowing.

Mr. SPOTILA. I would completely agree with you that we ought
not to have those situations where we have very unclear, ambig-
uous regulations that then will vary with enforcement.

Chairman TALENT. This has an impact far beyond—even if it is
more limited than I think it is, because what it does is it desta-
bilizes and frightens people. They never know when the next one
may be coming so it has this—it is worse really than even a tax
burden because that at least they know but the regulatory burden
they don’t know when it will come down and they are afraid that
somebody can walk and do something terrible to them and they
didn’t know about it and couldn’t know about it.

Others are waiting. I thank the committee for its indulgence. I
have Mr. Barrett next. He is not here. Mr. Pascrell.

Mr. PASCRELL. I always looked at the FEMA–SBA team when
they go into an area after a natural storm or catastrophe of some
sort and the response team is sent all over the place. I think we
have some great people leading SBA and FEMA. I notice how many
times we have been able to cut through red tape and I often won-
der why don’t we do that all the time. Why don’t we begin by
thinking in our minds that there is always a natural catastrophe
of some sort. The red tape wasn’t necessary in the first place and
there is never enough being done.

Let’s face it. Let’s be honest. Regardless of what administration,
regardless who the governor is of a state, which party they belong
to or who the President is, it is the second level management that
makes these regulations and makes our life miserable, whether it
is EPA, whether it is the Small Business Administration or wheth-
er it is FEMA. I often wonder if we go and cut to the chase and
think of this thing as always an emergency because people need
help all the time. I don’t need a flood to need help.

Chairman TALENT. Weren’t you a mayor, Bill?
Mr. PASCRELL. Yes, I was.
Chairman TALENT. Will the gentleman yield for a minute.
Mr. PASCRELL. Sure.
Chairman TALENT. You ran the city. I am sure if somebody came

to you with something that somebody was doing in the city admin-
istration or bureaucracy that you thought was senseless, you took
care of it, didn’t you?

Mr. PASCRELL. We tried to. Many times you dealt with agencies
that you yourself appointed the people to, whether it is a planning
board or a board of adjustment. You could put one of your parents
there and once they get into that position and they read those reg-
ulations, this is how it has to be done, and this is the other thing,
we are not asking—and we are not assuming nor are we recom-
mending anybody breaking the law. That is not what we are say-
ing. What we are saying is much of this is not needed. You talk
about 80 percent of the regulation of the IRS being promulgated
through our actions here in the Congress is probably true, but
what about the other agencies. How do you suggest that we imple-
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ment laws—that is not our job—but how do we implement those
laws that we make in this Congress? Who stands between the Con-
gress and your job and many other jobs in implementing the very
laws that lead to the regulations, that lead to the requirements
that many Federal bureaucrats—I don’t mean that in a negative
sense—need to apply? Shouldn’t we have oversight as to how these
laws are going to be implemented? Shouldn’t there be a review to
the Congress at every new Congress; this is what was passed in
the 106th and this is what happened for the Federal agencies in
implementing this. Don’t we have a right to know whether or not
the intent of the law exists or whether or not we simply added on
the frills in order to keep a lot of other people working?

I am not assuming any answer. I am just saying through the
Chair we are never doing as good as we should do. I have had to
deal with it. When you are a mayor, you have to deal with a hands-
on situation every day, Saturdays and Sundays are not excluded.
The Federal bureaucracy they are for the most part. But every day.
So what you try and do is cut through red tape. You know, we set
up enough red tape to cut the red tape and we never get to the ob-
jective. We never get to the end result. We really don’t. I know
there has been a lot of effort. There have been many pages written
about what this present administration has done in cutting red
tape. Jobs have been cut. Red tape has been cut and yet I still get
the same complaints. I still—maybe I am different than any folks
that are here—about whether we are EPA.

I mean, that is a nightmare and a half. I fret when I vote—I
have got a pretty good environmental record, but I fret when I vote
about environmental bills because I know how they are going to
grow and mushroom by the time the first person comes through the
door and says I have got a nightmare to talk to you about, Con-
gressman, and I am really concerned about that. What is our over-
sight? What are our duties and responsibilities to basically say,
hey, we didn’t intend this. Why did you set up all these regula-
tions? We passed this rule—or we passed this law. You established
this rule. How did we get to all of these rules in terms of the intent
of this legislation?

I think every Congress we should have a review of what was
done the Congress before, before we start to even put in bills.
Maybe this would prevent us from putting in this plethora of legis-
lation that everybody knows on both sides of the aisle is never
going to get passed. Maybe we should have a review in January of
each new Congress. This is the laws. This is what we have done
since. Nothing has been done.

Now, I am looking back at what the Clinton administration,
quote-unquote, did since it came into business in 1993 to now, cer-
tain things that OMB did, certain things—executive orders, right
down the list, 1993, 1995, 1996, the presidential memorandums,
the Small Business Regulatory Enforcement Fairness Act. What is
our box score on these? Who keeps the report card? Are these being
implemented? Who do I go to? Through the Chair, who do I go to?

Mr. SPOTILA. You made a wide range of points there, but let me
address some of them. I will try to be as helpful as I can. Let me
first of all start by agreeing there are two key aspects that you
have touched on, one that agencies have a responsibility individ-
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ually to implement in a proper way with common sense measures
the laws that are passed that affect them and that Congress has
a responsibility and a right to oversee how agencies operate in that
respect. Those are givens that I agree with completely.

What may be a—because this is a Small Business Committee I
think it would be worth touching upon an effort that SBA engaged
in when I was there as general counsel not only because it is of
interest to you because of small business but because there may be
a lesson there that has a broader application also.

I have outlined a number of the measures that were taken to try
to increase contact with small business owners. At SBA we identi-
fied from the very beginning that access to capital was one of the
most important needs to small business then as it is now. And
what we try to do in speaking to small business owners and to re-
source partners, lenders, and others is to identify the obstacles that
were preventing SBA from helping improve access to capital to the
extent necessary, even within the context of limited resources. And
from the general counsel’s role that you had at the time, we were
very much aware that just as lawyers can be facilitators of change,
they can also be great obstacles to change. We made a commitment
to try to do all that we could to remove obstacles and to help the
agency perform its mission better here. So we identified things in
our own regulations that we thought interfered with the delivery
of capital to small business. Sometimes they interfered because
they added cost and they made programs ineffective. You all heard
about the LODOC program where we reduced a very cumbersome
loan package for small loans of under $100,000 to one page; the
SBIC program where we completely revamped both the operating
regulations and the substantive regulations so that that program
could be basically kick started, and it has blossomed into a terrific
program for small business now. We completely reinvented the 504
program from the standpoint of streamlining processes, changing
the regulations, making things clearer.

The real answer as to how we did that was to engage career em-
ployees at the agency in an effort—they wanted these programs to
be successful. They needed leadership and they needed it to be
given priority but these jobs were done by career people here and
all across the country. We set up teams of people who really start-
ed from scratch, looked at each of these programs, took the com-
ments we had gotten from small business and rethought the way
SBA was approaching this. And by getting them energized and by
getting them to not only understand the importance of it but to free
them up, to actually provide solutions, I think we were able to
achieve extraordinary results. We took 100 percent of the agencies’
regulations and in less than a year, in 10 months we were able to
transform them.

We then moved into the standard operating procedures. We
eliminated thousands—we had operating procedures, books and
books of it on the wall that no one used, no one read because we
all knew they were obsolete. The only people that had to pay atten-
tion to them were the small business owners and the people the
agency dealt with who had to try to master these things that the
agency didn’t pay any attention to. We had regulations when we
sat down to write more clearly. We had regulations that our own
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people disagreed, and in Washington our own people disagreed
about what they meant. We were the people giving advice. Depend-
ing on who you talked to, you got different advice. We fixed all
that. We changed it all because we identified the questions, we
supplied clear answers, we tried to look at it from the standpoint
of users and resource partners and we tried to get out of the way
so that the agency could get capital to small business more effec-
tively and more efficiently. This could not have been done without
energizing career employees and empowering them to make these
changes.

I think, as I say, there is a broader lesson here and I think from
the standpoint of the committee when an agency like SBA takes
steps along those ways it is very important, I think, that the com-
mittee on a bipartisan basis acknowledge that progress and encour-
age it because it sends a very important message to the career em-
ployees that this was worth doing, that we are not politicizing and
similarly when we are dealing with other agencies in other areas,
I think it is perfectly reasonable to ask other agencies why don’t
you try something like this. If it worked here why can’t it work
with you. That is something we will do from my standpoint, but it
doesn’t hurt if the Congress asked those questions also.

Mr. PASCRELL. Mr. Chairman, I am sorry I am extending my
time but I just wanted to get into one other point if I may.

Chairman TALENT. Yes.
Mr. PASCRELL. I am glad you said what you did because I think

it is important that we hear it and now we have got to see it. We
are looking for tangible evidence. I want to leave the committee
and the witness with one example. It has nothing to do with small
business, but I think it leaves a sour taste in my mind about what
we do down here and many times we place obstacles unbeknownst.
We pass laws that are going to encourage obstacles, as you just dis-
played. It is like immigration policy. We have placed so many ob-
stacles, so much bureaucracy.

We debate flat tax on the floor. We ought to debate flat immigra-
tion policy to encourage people to be documented coming into the
country. We established all of these. We pass these laws and then
the INS has all these rules and regulations. Just one aspect of it,
fingerprinting, if you had the history of fingerprinting in the INS
in the past 4 years since the Immigration Act of 1996, you would
rather take the chance of being undocumented than go through the
hassles that we caused, that this Congress caused and that the bu-
reaucrats and INS put together. Who is going to determine the fin-
gerprints? The FBI, the Vermont offices of the INS, which led to
6 months, 12 months delays, even in the very elementary reviews
of immigration applications. And I use that as an example.

We need to get flat on our rules and our regulations, Mr. Chair-
man, if I can use that term ‘‘flat’’ here. We need to get flat and we
ought to do it together and we ought to insist upon it and every
administration never does enough to do it. There is never going to
be enough. And I am glad you have been very frank and I appre-
ciate the opportunity. Thank you.

Chairman TALENT. I recognize the gentlelady from New York,
Ms. Kelly.
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Mrs. KELLY. Thank you. Mr. Chairman, because we have another
panel, I am going to ask if you will be holding this open for a pe-
riod of days following the——

Chairman TALENT. Sure.
Mrs. KELLY. Thank you very much because I have several ques-

tions and too many questions to get in. I just want to start by ask-
ing you how many total regulations have you eliminated? Because
we have very little time, if you can just give me a number, that
would be sufficient. If you don’t know, please say so and you can
answer that later.

Mr. SPOTILA. I think—I am happy to answer it in more length
later but what I would suggest respectfully is that it is not the
number of regulations that we should be counting in terms of past
regulations because it is too easy to lead to misleading results.

Mrs. KELLY. I am interested just in that number.
Mr. SPOTILA. I understand that. Let me explain what I mean by

this. When we look at a particular title in the Code of Federal Reg-
ulations, it isn’t broken down by the number of regulations. If one
eliminates a provision, the chapter is still there, the title is still
there, the program is still delivered. The issue is not whether the
regulation is eliminated, but whether the regulations that imple-
ment a program or that affect a program have been improved or
clarified or streamlined.

Mrs. KELLY. No, I ask about elimination.
Mr. SPOTILA. I understand that. I am saying it is not a number

that is tracked because it is not a number that is meaningful.
Mrs. KELLY. Maybe we could work with you to try to find

some——
Mr. SPOTILA. I would be happy to explore that further.
Mrs. KELLY. I find it very interesting that you use the Federal

Motor Carrier Safety Administration as an example of an agency
that successfully streamlined their regulations when this agency
has received a lot of public criticism for the impact of the proposed
hours of service rule and the impact it will have on the small motor
coach operators. I believe there was an article in the business sec-
tion of the Washington Post yesterday about this. The bus industry
says that DOT hasn’t done any research and has done no studies
to better understand the industry. Is the DOT devoting resources
to streamline while they are ignoring the duty to properly analyze
new regulatory revisions and what effect are you going to have on
this?

Mr. SPOTILA. First of all, DOT is devoting effort, it is stream-
lining and I think that has been a good thing. The hours of service
rule, which we have had some involvement in, we reviewed it be-
fore the rule was proposed. We met with parents of children who
had been injured or in some cases killed by tired truckers causing
accidents. There is a lot of concern out in the community about
this. We ultimately put out a proposal for comment and there were
areas, and motor coaches is a good example of one, where we did
not feel, we or the agency, knew enough about the impact of a
change in hours of service rules on that industry. We heard a lot
about truckers, particularly long distance carriers. We had frankly
concerns about the impact on local truck deliveries from people who
do local trucks. We were concerned about motor coaches. We have
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a public comment period and we decided to try to take advantage
of that comment period to learn more about this area.

Mrs. KELLY. How did you publicize the public comment period,
how many responses did you get, and what was the length of time
of that comment period?

Mr. SPOTILA. First of all, the comment period is still open. It is
the agency that published the proposal in the Federal Register.

Mrs. KELLY. Only the Federal Register?
Mr. SPOTILA. I would be happy—I don’t have that information off

the top of my head because we don’t do that specifically. We will
find out.

Mrs. KELLY. It seems to me that this is really an—this is an ex-
ample of a real sort of an agency blatant failure to comply with the
Reg Flex act.

Mr. SPOTILA. I think that what it actually reflects, respectfully,
is an agency that is interesting in hearing more about what the im-
pact might be so that it can make better decisions, and there hasn’t
been a final decision as to what this rule should contain. I actually
was very encouraged by the publicity that these provisions got and
I would hope that we would hear more from people so that ulti-
mately if there is a final rule that it would be crafted as well as
possible.

Mrs. KELLY. Is there any other way that you see yourself adver-
tising what is happening so that the small motor coach operators
are going to be able to know that this is actually happening? Not
everybody reads the Washington Post or the Federal Register.

Mr. SPOTILA. I understand that. I think that we can always do
a better job at communication. The agency in fairness has done
some things, uses its Web site and tries to get out information to
trade associations and others it understands it will be impacting,
but it has been a classic problem for small business owners to find
out about rules and prospective rules. That problem hasn’t gone
away. There have been some improvements, but there is still need
for more opportunities there.

Mrs. KELLY. You earlier stated that the small business owners
need to express themselves earlier in the process. I am quoting
you, words that I wrote down here. In fact, it is almost impossible
for many small business owners because they are one or two person
shops and they don’t read the Federal Register. Do you consider
that part of what your job is at OIRA?

Mr. SPOTILA. Let me start by saying individually, personally, I
am very sympathetic to the concerns that you are raising. I have
been a small business owner and I know how difficult it is.

Mrs. KELLY. You know how we are drowning in red tape.
Mr. SPOTILA. I know what it is like to be on both sides of the

fence, if you will. But having said that, the agencies have the pri-
mary responsibility—the Department of Transportation has gone
out in the field. They have held listening sessions. They have tried
to have public meetings and the like. They are not going to reach
everyone when they do that. I would hope that they reach enough
people so that at least the views are expressed. It is not necessary
that every small business owner comment on this. It is necessary
that every view is expressed by someone so that we know what the
alternatives are and we know what the impact would be. And we
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would be happy to work with you further and with the committee
on how additional steps might be taken to improve these lines of
communication. I agree completely they are very important.

Mrs. KELLY. My time is up and, Mr. Chairman, I have quite a
number of questions here but we actually are going to have another
followup hearing tomorrow so perhaps some of these questions will
be able to get through tomorrow. Thank you.

Chairman TALENT. I know I have taken up time airing my con-
cerns. Mr. Phelps, any questions?

Mr. PHELPS. Real brief, Mr. Chairman. Thank you. Thank you
for coming and sharing with us. I hadn’t caught all of your re-
marks, but very enlightening. Let me just express—I may have a
couple of questions here—some frustrations that not only as a new
member but someone who served in the Illinois legislature and
have our own state bureaucracies to deal with, as a former teacher
and a former small business owner, one of the most frustrating
things is for someone who has been given, quote, the authority to
pass down judgments and requirements and regulations that really
haven’t walked in the shoes. Let me just pass that along. If there
would be bureaucracies, agencies, departments that had more
staff—and I know many times we read about how they were re-
cruited from the field of small business owners and so forth in this
case what we are talking about, but other regulatory agencies that
have been mayors, that have been those people in the grass roots
level that bring the mentality to the agencies and say, look, before
you do this, let me just tell you what happens from the standpoint
of this size of city or this size of community. It is like—as a former
teacher you have—some of the professors I had at Southern Illinois
University teaching me how to teach have never been in the class-
room and the administrators that we were doing the evaluations of
who is a good teacher never taught a day in their life.

So it seemed to me like that mentality is somewhat perpetuated
from the standpoint of who decides on the intent of the law, how
it is implemented, and sets up the rules because if we had—for ex-
ample, if you were, I guess, able to prepare a chart simply for me
or other members that would help justify some of the positive
changes rather than answering questions from a negative stand-
point of the differences between then and now, so to speak, that
you address some, a chart that just skims some of it like this was
a few years ago, this is now, this is how we have streamlined, and
I know we are still going to as members harbor and emphasize on
those that still seem like common senseless regulations that still
exist no matter how good a job you’ve done, but it just seems like
that would be a simple way to hand out sheets saying before you
get on these other things that we haven’t—that still needs to be
improved, here’s a list of good stuff that we have changed from a
positive standpoint. But I guess I just want to—because what hap-
pened, as Members of Congress already see, is that when we can’t
answer a question from the common sense standpoint when we are
in a town meeting or a constituent contacts us in our office about
can you tell me why this is, and I am thinking most laws, I want
to rather think, were actually made from responses or inquiries or
suggestions from groups, interest groups, from individual citizens.
They just didn’t appear on the books because someone dreamed up
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an idea and wanted to be great. I am sure there are a few of those
but for the most part they are here because people brought them
to our attention. So how did they get from this intent to where you
don’t even recognize what it was designed for.

I don’t want to be in the shift blaming type mode of service
where I am as a government official saying, oh, it is not us; this
was a rule making process because people are essentially—they are
not dumb. They are saying, well, who has the ultimate authority
and if we can’t answer common sensical why certain things are
being in a regulatory mode that doesn’t go back and reflect to a
specific law or recognize what the specific intent was, that puts us
in a real bad light, and you understand that. So I don’t know, do
you have a then and now chart?

Mr. SPOTILA. Let me actually respond to two things you have
said. The first point is I would agree with you about the impor-
tance of recruiting into public service people who have some under-
standing of the impact of government on private citizens and small
businesses. I think that when I look back, I had known the Presi-
dent a long time personally and he asked me to come to the SBA
because he wanted to upgrade its performance, and I joined it in
1993. I think we did a pretty good job at SBA and in a lot of others
and he asked me to come to the White House to do this job because
he understood that I would bring with me this perspective and it
is what he wanted in this job and I think that is to his credit.

Mr. PHELPS. By the way, I want to commend you, but do you rec-
ognize people that work within the agency share some of the back-
grounds?

Mr. SPOTILA. Many of them and as I mentioned earlier I think
there has been a much more cultural change and much more sensi-
tivity to this area, but this is not a process that is done. This is
a dynamic process and the need will remain to continue to bring
in people like this and to sensitize people who are career employees
that mean well and just need to learn more about what the impact
of what they are doing might be.

On the issue of charts I don’t have charts for you but I am happy
to go back and work with you and others on the committee if there
are things that we can provide. As we are going to be answering
questions, we can see what we can provide.

Mr. PHELPS. I will follow up on the same thing. It just seemed
like someone—for example, in the transportation regulation that
Congresswoman Kelly mentioned to you, if someone that was an
over-the-road truck driver in past years and had somehow evolved
in the agency that is looking at what we are talking about from the
standpoint of road safety for over-the-road trucks common sense
would tell you someone has got to relieve drivers after a certain
matter of time before they become such a threat, especially as our
vehicles get bigger and our railroads get smaller and our roadways
and interstates carry more responsibility. Somebody ought to be
able to say, look, this is pushing it before——

Mr. SPOTILA. There is and I can tell you I have heard this from
people who have their lives transformed negatively because of tired
truckers. There is a problem. There is a safety problem here. How
we go about fixing that problem or addressing that problem is a
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fair question but there clearly is a risk here to the public safety
and I think everyone who has looked at it acknowledges that.

Mr. PHELPS. Thank you. Thank you, Mr. Chairman.
Chairman TALENT. Let me just ask a couple of questions for the

purpose of the committee’s deliberations on paperwork reduction
and some other things to get your opinion on a couple of things for
the record.

When an agency submits a proposed reporting requirement to
you for review, does your review check for consistency between the
instructions and the underlying regulation to make certain that
they are not putting things in the instructions that go beyond what
they are supposed to be doing from a regulatory standpoint? If you
don’t do that, do you think that that is a sensible idea and some-
thing we ought to consider in reauthorizing the Paperwork Reduc-
tion Act?

Mr. SPOTILA. Let me start by saying I think it is a good thing
to do and we do attempt to do that. I think we do it reasonably
well. As I mentioned earlier, we review 3,000 information collection
proposals a year and so it is an imperfect process but our people
work very conscientiously to try and make certain this is done cor-
rectly. It helps—this is a process that actually has two public com-
ment periods for each information collection proposal. So we are
very dependent on people coming back to us if they spot a problem
that we didn’t see. Then we can react to it. So I think that is also
a very important aspect of this.

Chairman TALENT. That is something you think should be—that
we may want to consider when we reauthorize.

Mr. SPOTILA. We are happy to discuss with you how this might
be done. I think actually it is being done now. We review these
things done now but we can certainly work with you further and
would like to if any language improvements are needed, how that
might be done.

Chairman TALENT. The panel process——
Ms. VELA

´
ZQUEZ. Mr. Chairman, I would just like for you to yield

for a second because it is related to the previous question you just
asked.

Chairman TALENT. I will yield to the gentlelady.
Ms. VELA

´
ZQUEZ. Can you state for the record what is OIRA’s an-

nual budget and staff size because you mentioned that you review
over 300?

Mr. SPOTILA. We have, as I mentioned, about 50 people on our
entire staff and they do—they have responsibilities in a number of
areas. We do the review of all significant regulations. We do the
review of all—the 3,000 information collections. We do information
technology policy, including the IT acquisition process in the gov-
ernment tied to the budget. We do statistical policy coordinating it
for the government. So we have a very wide range of aspects here.
We have a relatively—we are part of the Office of Management and
Budget, which of course has a budget, so there is an allocation
within the OMB budget for us which is probably something in the
area of maybe 3 or $4 million.

Ms. VELA
´

ZQUEZ. Do you have the manpower necessary to do your
job?
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Mr. SPOTILA. I think that everyone would always like more re-
sources if they could. We work with what we have and we prioritize
well, I think. OMB is very sensitive to using its resources very ef-
fectively. We are, I think, deliberately lean if you will and we get
very good people and they work very well. I think resources for
OIRA have to be reviewed in the context of resources for OMB.

Ms. VELA
´

ZQUEZ. Thank you.
Chairman TALENT. One thing we might need to do, staff tells me

they don’t always submit the instructions with proposed reporting
requirement. Maybe we need to make certain that they do that.

The SBREFA panel process has proven useful in finding alter-
natives that lower regulatory burdens to small businesses. Do you
think that we should extend that process for any agency that pro-
poses significant rulemaking either as that term is described in the
executive order, the Congressional Review Act and let me before
you answer so you know everything that is out there on this, we
have been trying to include the IRS in this. As you noted, they do
an enormous amount of regulations that affect small business.
They have been fighting us on it and it is hung up in the Ways
and Means Committee, and a whole other problem is these little
cabals that exist between some of the agency people and staff and
certain committees here. But do you think we should extend that
panel process more to other agencies?

Mr. SPOTILA. Let me start by reaffirming that I think that the
SBREFA panel process has worked very well for EPA and OSHA.
It is a resource intensive process. That is something that certainly
affects the Office of Advocacy at SBA, it affects OIRA, to some de-
gree the agencies, although they probably have greater resources
available to it. This is something that bears further discussion. I
think the agencies, we would have to identify where it was needed
and what the circumstances were, and IRS perhaps is a good exam-
ple. They have raised—I am aware they have raised concerns about
confidentiality, about people taking advantage and the like and
without trying to address the merits, what it suggests to me is that
if we were in good faith having further discussions, one should look
to see whether the panel process should be adjusted or refined,
whether there is some modified approach that would add value and
still address those kinds of concerns.

Chairman TALENT. One of the things I have emphasized to these
agencies and I agree with you, I think OSHA in particular has ben-
efited from doing this and we have had some pretty good response
from OSHA over the years, it is idle to assume that you can do
something that hurts small businesses and nothing happens. I
mean, they come here and they complain. They come to you and
they complain and you end up spending a lot more time and effort
having to defend a rule after the fact than you would if you did this
panel process in the first place. To me that is something I have
been trying to drum in their heads. I think it would make a lot
more sense if you talk about it beforehand with people, at least
give them the opportunity, tell them about it and if they don’t want
it, fine, but I would like to extend the panel process. You think it
is possibly a valid idea that warrants further discussion?

Mr. SPOTILA. I think it warrants further discussion. I think there
are concerns that have been raised, they are serious concerns and
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I think they need to be addressed. If there is a way to address
them, then let’s see what that might be.

Chairman TALENT. Is there a practical way of measuring the cu-
mulative burden of regulations at least per industry? You take
them on a one-by-one basis now. Is there a practical way of sort
of adding it up and—I remember, for example, there was a period
of a couple of years and we just seemed to be, every time the res-
taurant owners turned around they were getting nailed with some-
thing new and whether by coincidence or whatever, is there some
way of measuring that on a cumulative basis?

Mr. SPOTILA. I would say yes or no. Let me explain that. When
we do individual rules, when a new rule comes in, the EPA just put
out a rule that affects diesel, the level of sulfur in diesel and the
like. It will have a huge impact. We looked actually at doing a cost-
benefit analysis, working with EPA on assessing benefits and cost.
We look at the baseline. What is the impact on the refinery indus-
try, which includes small refineries, because there are a lot of
things affecting that industry now because of other important
measures. We actually I think do a reasonable job of assessing
what the world would be like with or without a particular regula-
tion.

Having said that, if one were to look at the refinery industry and
say what is the sum total aggregate cost of all regulation, Federal,
state and local presumably, on the refinery industry, I don’t think
we have that information. I don’t know that it actually can be done
no matter how well intentioned we might be. It may not be nec-
essary to do that. By that I mean one doesn’t have to have a pre-
cise number, I think, to try to improve decision making, and when
one looks at where the key priorities would be, what are the big
things that are affecting that industry, my experience has been if
you talk to the refinery industry, they will tell you. They will tell
you what they think has the biggest cost impact and often they will
tell you what they think makes the least sense, and that is a start-
ing point.

Chairman TALENT. Here’s another point. I feel strongly about
this and would be interested in knowing what you think. We have
mandated the preparation of regulatory impact analyses in a num-
ber of cases and the executive order does similar types of things.
But we haven’t told the agencies how they are to prepare those in
any consistent fashion. They each sort of do it their own way. Now,
there is a precedent for this. In the late 70’s President Carter had
the Council for Environmental Quality issue guidance government-
wide on how you prepare environmental impact statements. I more
and more think as we work through rules on a rule-by-rule basis
that it would be good to have some kind of governmentwide guid-
ance for those reg flex analyses or regulatory impact analyses for
the things that the executive order requires. Do you think it would
be appropriate for either OMB or maybe Office of Advocacy, and
you are in a good position because you have served in both the SBA
and this, to prepare some kind of governmentwide guidelines either
just as required by the executive branch or for us to put it in a
statute?

Mr. SPOTILA. Actually, there are some guidelines out there. That
should be the starting point. We have put out guidance for benefit-
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costs analyses, which is the key part of regulatory impact analyses.
I would be happy to supply that to the committee. We actually just
amended that guidance recently. The Office of Advocacy has put
out guidance since it has special responsibility for oversight of the
Regulatory Flexibility Act. It has a set of guidelines that it has put
out for the agencies that is 80 pages long that tries to help agencies
in doing the reg flex analyses. I mentioned that that should be the
starting point because if there is further guidance that is needed,
if there is clarification that is needed, then we certainly would be
open to discussing with you——

Chairman TALENT. Staff wrote a note saying it is not binding on
them. I guess what I am saying, should we do something either
from an executive standpoint or legislative standpoint saying these
are the guidelines, you need to follow them as you prepare this so
we get some uniformity and people know what to expect?

Mr. SPOTILA. What we are finding from the standpoint of the
benefit-cost guidelines we put out, we in our centralized review of
the regulations do ask the agency to follow those. Sometimes there
are differences of opinion about the applications of the guidelines.
There are some areas where economists differ about how one
should treat things. What we do, actually do in that regard is ask
the agencies to follow these guidelines. If there are areas that we
recognize where we think there is a problem, then we try to do
more. I would leave that open. That is to say if there are areas that
you or other members of the committee feel need to be enforced,
I think that is a starting point. That is even before one would look
to codify it in law.

Chairman TALENT. I am going to wrap it up. I appreciate your
testimony. I just——

Ms. VELA
´

ZQUEZ. I just have——
Chairman TALENT. I would be happy to recognize the gentlelady.
Ms. VELA

´
ZQUEZ. We are here to see what is working and what

is not working. Previously you mentioned that there has been a
cultural change, OSHA, EPA, and again the chairman asked a
question about the panel review process regarding IRS, if we
should extend it to include the IRS, and you raised the issue of con-
fidentiality, that that is a major concern. But isn’t it true also that
SEC has an issue of confidentiality and yet they participate on the
SBREFA panel review process?

Mr. SPOTILA. The Securities and Exchange Commission?
Ms. VELA

´
ZQUEZ. Yes.

Mr. SPOTILA. I don’t know that we are involved in exactly these
types of review panels.

They may have instituted one on their own that is similar to it.
I am not that familiar with it.

Ms. VELA
´

ZQUEZ. My staff is telling me that they have.
Mr. SPOTILA. I would reaffirm what I said earlier that I think

this is a subject that certainly bears further discussion.
Ms. VELA

´
ZQUEZ. Thank you.

Chairman TALENT. I was really enlightened by your comments
about engaging the high level career people, and I think we have
to from our perspective not think of this as necessarily an adver-
sarial type thing where the mid level and high level career people
aren’t going to want to do this and we have to go out and get them
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all the time and we have an adversarial system. They will probably
frustrate any attempts to do it if we accomplish that.

I would ask you in a closing comment what you think of this. It
is important that they see that, look, this is the direction on a uni-
fied basis that political authorities want them to go because in
SBA, whose job after all is to advance small business, it is probably
much easier to get career people to say this would be good for small
business because it is part of what they view as their core mission.
The IRS views their core mission as get as much money as they
can out of people. EPA is regulating for the environment. OSHA is
regulating for worker safety. We want them to be zealous in pur-
suit of those missions. Unless we really in a unified way say to
them we want this to be part of your mission to do this in a way
that engages most small business people, does it—once we do that
then it seems to me it would be easier to recruit them. If they be-
lieve by postponing and delaying action, Spotila will go and the
next guy will come in and we will be able to work around him, then
we are never going to get their cooperation. You see what I am say-
ing?

Mr. SPOTILA. Absolutely. Perhaps I can respond with an anec-
dote, a true anecdote, because I think it is an example of why I be-
lieve so strongly that career employees actually are—they can be
the solution and need to be.

When we were doing that regulatory reform effort I mentioned
at SBA where we were trying to streamline all of our regulations
in 10 months, we had a deadline. We either could get the regula-
tions to the Federal Register by a date certain or we would miss
for a whole year having it published in the Code of Federal Regula-
tions. We knew that was very important for small business. One
of our key senior career employees working on the project in kind
of an overview fashion was Dave Kohler, who is now the Deputy
General Counsel, had been there for 20 something years and would
probably be your classic, if you will, career lawyer bureaucrat. You
may remember these dark days that we had two government shut-
downs and then we had a huge snowstorm that shut the city down
the end of January of 1996. And Dave was in charge of the final
reviews in getting it to the Federal Register and the morning of the
huge snowfall when government was shut down, the guard at
SBA’s building, noticed—he looked out the window and he saw
footprints in the snow, and it was deep snow, a foot and a half or
whatever we had gotten and he followed it into the building. He
saw wet footprints. He was worried from a security standpoint and
he followed the footprints into the building and found Dave Kohler.
He lived in Maryland and he rented a hotel room that night on his
own with his personal expense, rented a hotel room so he could
walk through the snow the next morning, go to his office, finish the
job because it had to be at the Federal Register the next day and
he didn’t want to miss it.

That kind of dedication to me is an example of what we need all
our people to do and they will respond to leadership when they get
it.

Chairman TALENT. I will tell you also that the Small Business
Committee staff during that similar time showed a similar amount
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of dedication in making sure they made it to the Irish Times every
night.

We have some good witnesses coming up in the next package.
You probably need to go but I hope somebody from your office——

Mr. SPOTILA. I am going to leave someone from my office here.
Chairman TALENT. Because you’ll hear exactly the kind of thing

we hear all the time and all these trends that I have mentioned
to you, you are going to hear coming—and this is not—the eerie
thing about it to me is none of them are going to be talking about
areas where there is some political imperative that is moving the
political actors to do something that may be difficult for small busi-
ness. In each case it is like—well, it is HUD, it is FAA, it is late
night safety at convenience stores with OSHA. It is not stuff that
is hot political topics. It is just cases where small business people
really feel very insecure, and I am glad you are leaving somebody
from your office and if we do a memo I hope you will take a look
at it. I appreciate your coming back. I thank you for your patience.

As Mr. Spotila leaves we will have the next panel come up.
I thank the second panel members for their patience and we will

begin with the testimony and begin with our former colleague, Con-
gressman James Coyne, who is the President of the National Air
Transportation Association here in Alexandria. Jim, thank you for
coming.

STATEMENT OF CONGRESSMAN JAMES COYNE (RET.), PRESI-
DENT, NATIONAL AIR TRANSPORTATION ASSOCIATION, AL-
EXANDRIA, VA

Mr. COYNE. Thank you, Mr. Chairman. It is a real honor to be
with you today. I have prepared a written testimony which I would,
with your permission I would like to have submitted for the record
and perhaps be allowed to summarize any comments a little more
personally.

By way of background, the National Air Transportation Associa-
tion might very well be considered the most heavily regulated in-
dustry in the country and I say that somewhat cautiously because
before coming to Congress, I was a member of the chemical indus-
try and many of the other industries that are referred to by the
previous witness as being the focus of much Federal regulation, but
when you think about the burden of regulation on small busi-
nesses, I submit that the air transportation service industry is the
most heavily regulated industry in the history of the government.

Every single one of our products have to have a Federal certifi-
cate to operate. Each of our individual companies operate with a
Federal license. The vast majority of our employees have to have
a Federal license to work for us. Each of our companies has a full-
time Federal inspector who presents to us a directory, a manual of
how we should operate our businesses. In fact, we cannot begin to
work until we have completed this federally blessed manual, and
then finally all of these Federal products, Federal employees and
federally certificated companies operate in a federally controlled
airspace system where literally each and every one of our actions
has to be taken only after a Federal employee approves it. So I
truly submit that we are the most heavily regulated set of busi-
nesses in the country.
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And you asked me very pointedly some specific questions that I
would like to address as simply as I can. Besides being the most
heavily regulated industry by the Federal Government, I think we
are also the one where those regulations produce the greatest nega-
tive benefit because when you think about what aviation is, we are
in the business of saving time for our customers. That is what we
sell. We sell time because our transportation, speedy transportation
is designed to save time and when our regulatory burden creates
delays, creates inefficiencies, it not only adds to our costs but it de-
grades the ability of us to meet the needs of our customers.

Last week many of you saw here in Washington a story about
an 8-hour delay from a United Airlines flight that came from Chi-
cago, supposed to go to Dulles, and people were sitting on the
ground for 8 hours. Much of that delay in the press was alluded
to because of weather, but the reality is most of that delay was be-
cause of a regulatory burden imposed by flight and down time lim-
its on that crew. They could not find the crew quickly enough and
many of those—even though the crew was capable of flying, two pi-
lots and so forth, the Federal regulations made all those passengers
sit on the ground for hours and hours and hours. And we are see-
ing this more and more today across the spectrum of aviation.

I am here to tell you quite bluntly that we are facing regulatory
gridlock in aviation in the next 10 years if we do not relieve the
tremendous paperwork and regulatory burden that exists on avia-
tion today.

You have asked me specifically 5 years after President Clinton’s
review of the Code of Federal Regulations has there been a reduc-
tion or an increase in regulatory burden on the member companies
in our industry. NATA represents over 2,000 of the 10,000 small
businesses across America, 99 percent of which are classified as
small businesses. We are the backbone of aviation in America.
There is a few dozen large airlines but these thousands and thou-
sands of small businesses are really what make aviation work in
this country, and I would submit that if I went to each and every
one of those 2,000 member companies, I could not find a single one
who could honestly say that the paperwork burden or the regu-
latory burden has decreased, not one. Every single one of them
would say that over the past 5 years despite the well meaning in-
tentions of the administration, the empathy that we hear from rep-
resentatives from the White House and others about the concerns
that they have, the sympathy that they give to us, the simple fact
of the matter is that regulations are increasing faster now than
ever before.

If I had to put it in a very simple way, I would say I have called
many of our members and tried to have them explain it in terms
of—in ratios that you all might understand. The result ranged of
course because every company was a little bit different, but gen-
erally speaking these businesses felt that for every hour their
planes are in the air, for private charter operators, flight schools,
small scheduled airlines and others, for every hour that they are
in the air, the paperwork burden alone represents between 2 and
171⁄2 hours per hour of flight time, and this is growing dramatically
today.



35

You have also asked me very specifically whether NATA has no-
ticed that informal regulatory burdens have increased. You have
really put your finger on perhaps the greatest burden that our in-
dustry is facing, the informal regulations that come under the
guise of what the FAA calls handbook guidance. There is a lot of
oxymorons in Washington these days, but I submit that one of
them we have to put at the top of the list is the concept of a hand-
book. Handbook should be something that you can carry in your
hand. Well, there aren’t too many people that can carry this load
of thousands of pages that make up the Federal guidance hand-
book. This handbook today is five times as big as it was 10 years
ago.

More and more guidance is coming out of the regulatory work-
force without giving the industry the opportunity to have public
hearings or discussions or debates about this guidance and, worst
of all, this guidance produces not only more paperwork but it pro-
duces tremendous new delays because at the same time that the
level of mandatory guidance and regulations and paperwork have
gone up, the ability of the administration, the FAA to turn around
that paperwork has declined. We have stories of where it has some-
times taken as long as 2 years, 2 years for the FAA to get back
providing answers or returning the forms that we have submitted
before we can get a certificate or a license. This is especially haz-
ardous to the aviation community.

Right now aviation is going through one of the most exciting
technological revolutions in its history as the computer industry
has started to produce dramatic new products and equipment to go
into our airplanes, and yet routinely, routinely it is taking between
1 and 2 years for a simple operator of an airplane to get this new
equipment certificated so he can put it in his plane. The FAA has
not only the paperwork burden but they control the entire timeline
of the implementation. As that happens, we are flying with less
safe, less modern equipment and the new equipment is being de-
layed week after week.

Chairman TALENT. So a charter service might want to buy some
new safety or guidance mechanism for its plane and it has to ask
the FAA for permission to install that in the planes?

Mr. COYNE. It has to get a special type certificate amendment or
supplemental type certificate so that the original airplane can be,
quote, modified with this new box. The modification may be simply
taking out an old 30–year-old what they call an NDB, for example,
an old fashion kind of navigational device and replacing it with a
new state of the art GPS equipment using our satellites, and yet
it will take literally months and months and months for these new
pieces of equipment to get the approval to be installed because
frankly the FAA’s inspector workforce is not familiar with this new
equipment and so their lack of familiarity delays them from trying
to come up with a procedure to install it, and when they do become
familiar with it, they don’t have the manpower to deal with all
these locations across the country. We really are facing regulatory
gridlock.

You also asked me whether these informal burdens, these hand-
book guidance has increased. As I mentioned before dramatically
but even more importantly it has led to confusion. There is no



36

other word for it out in the real world. We have a concept in avia-
tion of course of being able to move our planes from one location
to another and typically many of our company members will have
locations in different parts of the country, but they are dealing
with different FAA regions or FAA inspectors in their different re-
gions and in one region the inspector will say that it is—the an-
swer is black. In the other region the answer will be white. They
will have completely different interpretations of the rules, and
what we have ended up doing is something called forum shopping,
which you have heard of in the legal world, where companies will
try to find an area that will either give them a favorable ruling but
most especially give them an answer quickly because more and
more we are finding these tremendous delays.

You asked for some specific examples of the abuse we think of
in our industry. There was some brief discussion of the question of
fatigue in the highway operators community. This has led to a
similar regulatory proposal from the FAA this past year, something
that is called flight and duty time regulations, which are proposals
to regulate when a pilot can work, how many hours of rest he must
have before he has gone to work, how long his duty day may be
and so forth. These regulations are being proposed in a ‘‘one size
fits all’’ proposal from the FAA essentially designed to meet the ob-
jectives of the airline pilots union, who have perhaps a separate
economic agenda with regard to these work rules, but nevertheless
the rules are being promulgated to affect every other operator in
the country equally.

For example, a charter, a medical charter pilot who has to be
there much like an ambulance driver ready to take a sick person
or an organ transplant literally on a minute’s notice, these rules
are being proposed for those same types of pilots. If ever there was
an example of apples and oranges, this is it. It is as though the
Federal Government is saying we are going to put the same rules
for bus drivers as we are for ambulance drivers and that is effec-
tively what has happened. When the proposal was submitted for
comment, the FAA in their own wisdom said we have no idea what
the economic impact of this will be on the industry. They simply
said the impact is unknown, whereas we have calculated the im-
pact could be as much as $6 billion. So we are very strongly con-
cerned that the regulatory authority of the FAA is being advanced
without giving even lip service, even lip service to the responsi-
bility that they have to come up with economic justification for the
rules that they propose.

In addition, you also asked me to describe any changes that are
needed in the regulatory process. Frankly, I only have a few sec-
onds left but we could go on for hours on this topic. One of the ob-
vious changes is to move toward some measure of uniformity and
public information awareness about interpretations of rules both
within the promulgated rule body and within the guidance. We
seem to be ignoring the benefits that can come from the computer
age in the rulemaking world. You and I know that we can go onto
most computer sites and get frequently asked questions or facts
and get answers to the things that most ordinary people have
about a new software program or a new company or whatever, but
can you go to the Federal Government and ask is there a Web site
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where we can get frequently asked questions answered about a reg-
ulatory environment? No.

What could be simpler than to mandate that these Federal agen-
cies are required to produce standard answers that apply nation-
wide to the frequently asked questions about the rules that all of
us have and make it available on the Internet so that we don’t
have to hire a lawyer, that small businesses have an easy way to
find out what is expected of them so they can meet the responsi-
bility. In addition, of course, I think we have a tremendous obliga-
tion, especially in technologically complex rulemaking areas like
aviation, to insist—I think one of you made the point earlier—that
we have people in the regulatory workforce who know what they
are doing.

Aviation is a very diverse area, and unfortunately right now
there is a tremendous shortage of technical people in all areas of
aviation. Sadly, one of the areas that is losing the best people the
fastest is the Federal Government inspector workforce. Twenty
years ago people would be proud to call themselves a Federal safety
inspector in aviation because that would have a certain level of
prestige and status and people would know that you knew what
you were talking about. Today we have daily horror stories of peo-
ple who don’t virtually know one end of an airplane from another
merely coming out to our offices to go through reams and reams
of paperwork to make sure that each box has been checked but not
understanding the fundamental technical issues that underpin all
of this.

I could go on at great length about my other concerns that we
have, but I want to commend the committee for undertaking this
hearing. We have a long ways to go and I hope that we can con-
tinue this dialogue in the weeks and months ahead. Thanks very
much.

[Mr. Coyne’s statement may be found in appendix.]
Chairman TALENT. Thank you. That is compelling testimony.
Our next witness is Mr. Duncan Thomas, who is the President

and Chief Executive Officer of Q-Markets, Inc., from Richmond,
Virginia, on behalf of the National Association of Convenience
Stores. Mr. Thomas.

STATEMENT OF DUNCAN THOMAS, PRESIDENT AND CHIEF EX-
ECUTIVE OFFICER, Q-MARKETS, INC., RICHMOND, VA, ON BE-
HALF OF THE NATIONAL ASSOCIATION OF CONVENIENCE
STORES

Mr. THOMAS. Thank you, Mr. Chairman. I will try to give you a
summary of my testimony which has been submitted.

As representatives of small business, both the association and
myself appreciate this opportunity to present our views on the reg-
ulatory burdens imposed on our industry by the Federal Govern-
ment and on attempts by the Clinton administration to reduce
some of these burdens. While not directly on point with the com-
mittee’s reauthorization of the Paperwork Reduction Act, the Na-
tional Association of Convenience Stores would like to offer related
comments on the Small Business Regulatory Enhancement and
Fairness Act.
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At the onset, let me just offer my general conclusion that my cu-
mulative regulatory burdens, as well as those on the convenience
store operators, have increased since President Clinton ordered
Federal agencies to reduce the paperwork burdens by 25 percent
over 5 years ago. Neither the National Association of Convenience
Stores nor I see the situation improving in the near future. Simply
put, while some of the paperwork requirements may have eased,
there is more and more that convenience store marketers such as
myself need to know in order to remain in compliance with the
complex array of Federal, as well as State and local, regulations.

EPA and OSHA are just two of the Federal agencies which affect
convenience store operators on a daily basis. While I am sure that
others at this hearing will have testified about the burdens im-
posed by the Internal Revenue Service, NACS and I echo these
views. Convenience store operators also have had to deal with new
rules over the past few years from the Food and Drug Administra-
tion, such as restrictions on the sale of certain goods, such as No-
Doz, that could be used in the manufacture of drugs, as well as the
Department of Transportation’s hazardous materials registration
program.

These are just a handful of examples of how regulatory burdens
affecting Q-Markets and other similar, small convenience store op-
erators have increased over the past 5 years. It is important for the
committee to remember that these additional mandates do not
occur in a vacuum. Our NACS Members and others are dealing
with a range of other regulatory programs, such as compliance with
EPA’s underground storage tanks regulations. All of these regu-
latory requirements have costs that often place me, as well as other
small business marketers, at a competitive disadvantage when try-
ing to assure and maintain compliance.

As members of the committee know, most compliance is dem-
onstrated through keeping and producing records. There have been
earnest attempts by the Federal agencies to reduce some of the pa-
perwork burdens associated with the compliance. For example, the
EPA recognized that there was little value in requiring gasoline re-
tailers to keep the product transfer documents for 5 years to dem-
onstrate compliance with the agency’s new fuels regulations. The
agency correctly did eliminate this requirement. The DOT is allow-
ing small businesses required to register under the hazardous ma-
terials program to pay the annual fee for several years at a time,
reducing the time needed to comply and giving a small discount.

However, such efforts at paperwork reductions have not had any
significant effect on reducing my company’s regulatory compliance
costs. For example, when I began my company in 1994, I filled out
all the necessary paperwork myself or in-house. Since that time,
my managers spend an additional two hours per week filling out
paperwork. I also have been forced to hire an outside agency to as-
sist my company with recordkeeping at an annual cost of $3,000
per store. For my 10 stores that is at least 1,000 additional hours
and $33,000 that I did not have to incur 6 years ago. These totals
do not include my personal time in reviewing and sitting with the
various outside organizations and signing these forms. My personal
per store average is typical for other NACS members like me.
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To assist its petroleum marketer members, NACS compiled its
petroleum marketers’ book of Federal compliance forms, which I
have right here. This book includes all forms which petroleum mar-
keters need to fill out in order to assure compliance with Federal
regulations. This book has nearly 300 pages and it includes 46
forms. And that is a fact, we counted. When you look at the index
page, it includes 46 forms. However, to fully understand and prop-
erly fill out these 46 forms, one must read hundreds and hundreds
of pages of supporting materials, including the rules themselves.

Informal regulatory burdens have also increased for convenience
store operators like myself. This really is a double-edged sword. On
one side, the EPA and OSHA and other Federal agencies are mak-
ing good faith efforts to assist small businesses in understanding
and complying with regulations. These agencies publish plain
English guidance and other documents to simplify what I need to
know about compliance. EPA often asks NACS to review and com-
ment on the drafts.

Chairman TALENT. Excuse me a second. Would you just mind if
I could take a look at your handbook there.

Mr. THOMAS. Yes.
Chairman TALENT. Thank you. I want to take a look at one of

these. Go ahead.
Mr. THOMAS. EPA often asks NACS to review and comment on

the drafts. The Internet has made access to these materials faster
and cheaper. NACS would give most Federal agencies high marks
for these easier to read materials. However, despite such compli-
ance assistance, it still remains necessary to read the rules in their
entirety.

On the other side, there are concerns that guidance documents
and similar materials are being substituted for traditional notice
and comment rulemaking or are establishing standards of care that
can be used against the small business in lawsuits. For example,
OSHA’s guideline on late night retailing is not a regulation. How-
ever, OSHA can use the guideline for an enforcement action under
the agency’s general duty clause. Moreover, the guideline can be
used as evidence of industry practice if I were to be sued in a tort
or wrongful death action, even though the document has been
widely criticized by the convenience store industry.

It is difficult to answer the committee’s question on whether fa-
cility inspections have increased. Many of the Federal regulations
affecting convenience stores are enforced by State and local govern-
mental officials. The levels of enforcement vary widely among the
States. Small businesses like mine, who have spent considerable
sums to comply with the law, support even-handed and consistent
enforcement. Unfortunately, this is not the case in some regulatory
programs.

EPA’s underground storage tank program is a case in point. The
agency relies primarily on State enforcement laws. It was recently
reported that just the State of New Jersey had some 170 tanks that
were not in compliance with the December 22, 1998, requirement
to upgrade. Yet at the same time the State itself imposed huge
penalties on small petroleum marketers who missed the deadline.
When questioned, the State said that it did not need to penalize
itself because there was no deterrence value. What happened to the
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protection of the environment? There is no difference when the
State’s tank leaks compared to one from a convenience store opera-
tor’s tanks.

In terms of improving the regulatory process NACS has two sug-
gestions to make. First, the association has been a long-standing
advocate of the Small Business Regulatory Enhancement and Fair-
ness Act. NACS has been involved with numerous panels convened
by EPA. While this act has led to the greater sensitivity to small
business regulatory impacts, the process is far from perfect. These
panels and reviews should be required at the outset of any rule-
making.

It is NACS’ opinion that by the time most of these panels are
convened EPA staff working on rulemaking are already well en-
trenched with their opinions on the regulatory options. Sadly, much
of this process simply becomes throwing a bone to small business.

Many of the panels only address what I would call the Tier I im-
pacts. For example, under EPA’s diesel fuel desulfurization rule,
the agency focused on regulatory impacts on small refineries, who
would be required to make substantial equipment upgrades. There
should also have been a substantive review for the Tier II, such as
supply storage issues for small businesses like mine that retail the
gasoline and fuel.

Second, as part of the Paperwork Reduction Act Federal agencies
should be required to identify complementary or conflicting report-
ing forms and justify why these forms cannot be consolidated when
seeking renewal of control numbers from the Office of Management
and Budget. A similar process should be imposed on permit appli-
cations. Given the increasing and widespread use of the Internet,
there is no reason why many of these forms and applications can-
not be combined and streamlined and then the data can be used
in the relevant agency’s program.

From Q-Markets’ paperwork experience, as I mentioned earlier,
the annual burden on the convenience store industry is significant
and expensive. While the computer software and the Internet have
made many routine tasks simpler and easier to track, the conven-
ience store industry has not seen an improvement since 1995. If
anything, some of the efforts by the Federal agencies may have
merely slowed the rate of increase in overall regulatory burdens.

In conclusion, Mr. Chairman, NACS and I believe a mixed bag
exists on the questions posed by the committee for this hearing.
While there have been good faith and actual efforts to reduce pa-
perwork burdens generated by federally mandated regulations,
they have not made a dent. The larger problem remains that the
flow of new regulations has not let up for the convenience store in-
dustry. There simply is more to know about and this leads often
to confusion, inadvertent noncompliance and considerable expense.
The association recommends changes to the Small Business Regu-
latory Enhancement and Fairness Act and the Paperwork Reduc-
tion Act to keep the process of burden reduction moving in the
right direction.

It has been a privilege to share NACS’ and my views with the
committee, and I will be happy to answer as many questions as you
might have. Thank you. [Mr. Thomas’ statement may be found in
appendix.]
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Chairman TALENT. It looks like you would have to actually fill
out most of those forms except the tax forms, which I can see that
maybe you wouldn’t have to fill out all those. It looks like you have
to fill out most of these forms.

Mr. THOMAS. That is correct, Mr. Chairman.
Chairman TALENT. The next witness, Mr. Kenneth O. Selzer of

the Kenneth O. Selzer Construction Company, Cedar Rapids, Iowa,
and he is testifying on behalf of the National Association of Home
Builders. Thank you, Mr. Selzer.

STATEMENT OF KENNETH O. SELZER, KENNETH O. SELZER
CONSTRUCTION CO., CEDAR RAPIDS, IA, ON BEHALF OF THE
NATIONAL ASSOCIATION OF HOME BUILDERS

Mr. SELZER. Good morning, Mr. Chairman and members of the
subcommittee. My name, as you mentioned, is Kenneth O. Selzer.
I am owner of Kenneth O. Selzer Construction and four related real
estate companies and have been in the home building business
since 1954. I have served as President of the Greater Cedar Rapids
Area Home Builders Association and the Home Builders Associa-
tion of Iowa. I have also served as an Area 10 national vice presi-
dent of the National Association of Home Builders, of which I have
been a member since 1976, and am currently an NAHB Life Direc-
tor and member of the Federal Governmental Affairs Committee.
Thank you for giving me the opportunity to testify on an issue of
great importance to the home building industry, regulatory barriers
and their impact on housing affordability.

NAHB and its 200,000 members believe that homeownership is
the cornerstone of family security, stability and prosperity. It
strengthens the Nation by encouraging civic participation and in-
volvement in schools and communities. It provides a solid founda-
tion from which Americans can work to provide for their families,
enhance their communities and achieve their personal goals, and
yet it continues to be besieged by a torrent of government regula-
tion.

The common notion of a home builder tends to be that of a high
volume constructor, someone who can spread production and regu-
latory costs across many projects. This is simply not true. Over half
of NAHB’s members build fewer than 10 homes per year and close
to 75 percent build 25 or fewer homes or less. Myself, I never had
more than four employees and the most homes I ever built in 1
year was five. A typical NAHB member firm is truly a small busi-
ness employing less than 10 workers.

So while low interest rates and a booming economy have contrib-
uted to the recent growth in homeownership, many families are
still denied the opportunity to buy a home because, despite reform
efforts, no growth policies and regular costs of home building are
expanding and pushing housing further out of the reach of thou-
sands of Americans. Right today, about 25 percent of the people
who bought a home 10 years ago would get in their car and drive
around the block and come home. With today’s income, today’s cost
of that home, they could not afford the home that they are living
in today.

Most Americans do not fully realize the extent to which over-
regulation drives up new home prices. The issue is complex and dif-
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ficult to quantify, and the impact of regulation can vary signifi-
cantly even within the same State or region. Yet, government at all
levels continues to blanket every aspect of the housing industry
with layers of regulation. This is not to say of course that housing
or any other industry should be left completely unregulated. What
we need are sensible, appropriate, balanced guidelines at all levels
of government. At home right now, the town I live in, our building
inspector for the last 10 years mowed grass and cleaned sewers.
Now he is inspecting construction, plumbing, heating and elec-
trical, and he is the authority. We need to identify unnecessary and
repetitive regulation, eliminate them and make sure the new regu-
lations are absolutely necessary before they are proposed. It is
clear that without a serious effort to make sweeping changes in the
way that construction of new homes is regulated costs will continue
to rise, stifling the ability of builders to provide affordable housing
and expand homeownership opportunities for families throughout
the country.

NAHB appreciates your interest in addressing this issue, Mr.
Chairman, and we are pleased to present testimony before you and
your committee today.

Efforts to reform the regulatory process in the U.S. are not new.
Unfortunately, in many instances, past attempts have only led to
increased layers of regulation and more bureaucracy. While the
building industry recognizes the need for certain regulations, we
believe that even the most necessary regulations should be admin-
istered in a fair and efficient manner. Over the last several years,
as increased Federal regulations have been layered upon existing
State and local requirements, the cost of regulation has been in-
creasingly felt by the new home buyer.

An NAHB survey, conducted in the summer of 1998, found that
about 10 percent of the cost of building a typical new home can be
attributed to unnecessary regulation and regulatory delays, fees as-
sociated with building, plumbing, electrical, and tree removal per-
mits, disposal of construction wastes. This one has just gone off the
chart for the cost of disposing of material from the site. We are no
longer allowed to burn it on site as we had for many years. In fact
there are some 60 categories of fees and regulations altogether. In
some highly regulated markets the costs can total 20 percent or
more of the sales price of a typical home.

In addition to increasing fees, builders also face obstacles such
as increasingly stringent design codes, the latest being the change
in the rise in the run in stairways. It has eliminated every plan
that we know for the last 100 years.

Chairman TALENT. Let me just ask you to suspend for a minute.
Here is what I am going to suggest because I want to be certain
we have time for questions. I read your testimony last night, and
I commend it to all the members of the committee. I really want
the committee to focus on what you have to say about wetlands
regulation. Would you do me a favor and skip to the wetlands part
of your testimony? It is a page or so ahead of where you are now,
and it isn’t that the rest isn’t important. That is mostly local stuff.
It is important the committee understand that what we do feder-
ally is on top of all this stuff locally, which for home builders par-
ticularly is very significant, but I want the committee to hear what
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is going on with wetlands regulation and the history of that. So you
have about three or four pages on that. I want to be certain we
hear that. Would you skip to that, please?

Mr. SELZER. I would be happy to do that. Wetland regulation. A
striking example of burdensome regulation is the wetlands permit-
ting process, which has become increasingly onerous over the years.
In fact, NAHB feels so strongly that the Corps’, referring to the
Army Corps of Engineers, new restrictions are unfounded and will
result in a bloated bureaucracy rather than a streamlined permit-
ting process that we have had to resort to legal action against the
Corps. This action comes as a last resort after many attempts to
find a reasonable solution to the conflict between a workable per-
mitting process and the reach of Federal regulators.

Here is some background on the issue. Section 404 of the Clean
Water Act requires permits for the discharge of dredged or fill ma-
terial into waters of the United States, a definition regulators have
steadily expanded to include wetlands. Wetlands are defined broad-
ly to include countless isolated pockets of land that oftentimes are
too dry to meet the common sense definition of the word ‘‘wet-
lands.’’ .

The U.S. Army Corps of Engineers and the Environmental Pro-
tection Agency jointly administer the program. The Corps issues
the permit, while EPA maintains an oversight with power to veto
any permit.

There are two kinds of permits available under the section 404
program: Individual and general. Individual permits are issued for
a specific activity in a specific location. Individual permits require
extensive scrutiny, the preparation of reports and the completion of
an alternatives analysis. Individual permits typically take over a
year to obtain. That would be very fast to get one in a year. Gen-
eral permits on the other hand are meant to provide an expedited
permitting process. These permits allow developers around the
country to perform similar activities without the delay that usually
accompanies the issuance of individual section 404 permits.

In 1977, the Nationwide Permitting Program, NWP, became part
of the Clean Water Act under the 1977 Clean Water Act amend-
ments, showing that Congress endorsed the program as a way to
provide administrative efficiency in activities that have minimal
environmental impact. The most common nationwide permits used
by the development industry are 12, this covers utility lines; 14,
minor road crossings; 26, filling of isolated or headwater wetlands
which are unconnected to rivers, streams and waterways. The ear-
liest version of 26 allowed discharge in up to 10 acres of wetlands.

In 1978, the Corps removed the acreage limitation on NWP 26
as a result of President Carter’s executive order to make regula-
tions less burdensome. Almost immediately, the National Wildlife
Federation filed suit against the Corps, arguing that removing the
acreage limitation would harm the environment.

In 1982, as a result of that lawsuit, the Corps issued new regula-
tions: The maximum acreage limitation of 10 acres was reinstated;
agencies such as the U.S. Fish and Wildlife Service, the Environ-
mental Protection Agency and the National Marine Fisheries were
required to be part of the decision making process; the builders and
developers using NWP 26 were told to file a predischarge notifica-
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tion with the Corps 20 days prior to filing for fills between one and
10 acres.

In 1996 the use of NWP 26 was modified again: Acreage limits
were reduced to between one-third of an acre and three acres;
predischarge notification was increased to 45 days; wetland mitiga-
tion was made mandatory—if you have a question I will explain
that—26 could not be used in tandem with any other NWPs. The
Corps also announced that NWPs would be phased out and would
be replaced with a set of so-called successor permits in 1998.

In 1998 the Corps announced a series of activity-based wetland
development permits or successor permits to 26. One of the more
notable permits allowed some limited flexibility on wetlands fills in
master-planned communities which utilize considerable environ-
mental and land use planning. Soon after its introduction, however,
the Corps revoked the master-planned permit. The Corps also
placed restrictions on the use of NWPs in flood plains and certain
waters of the U.S.

On July 21, 1999, the Corps published in the Federal Register
a notice of intent to issue five new and six modified NWPs to re-
place the existing 26 when it expires.

In the fiscal Year 2000 Energy and Water Development Appro-
priations bill, Congress required the Corps to complete a study of
the change in permitting workload and regulatory costs that would
result if the replacement package, as proposed, were implemented.

They estimated that the cost would be about $48 million annu-
ally, which NAHB believes is a gross underestimate. These direct
costs reflect out of pocket expenses incurred by the regulated com-
munity to complete permit applications and comply with permit
conditions. The replacement package would also impose indirect or
opportunity costs on the regulated community that are not re-
flected in the out-of-pocket expenses.

In addition, the Corps analysis indicates the average time it
takes the Corps to process an SP—SP is a standard permit—appli-
cation and the number of the end-of-year pending, that is the back-
log they haven’t gotten to, applications awaiting Corps processing
would rise steadily each year under the replacement package.

Nevertheless, on March 2000, the Corps announced new and
modified NWPs to replace NWP 26 as well as some notable new re-
strictions, including one-half acre limit on the use of most new and
modified nationwide permits and a preconstruction notification re-
quirement on any activity affecting more than one-tenth of an acre,
all of this despite a lack of evidence to substantiate the need for
the new acreage limits to protect wetlands.

That pretty well summarizes up the wetlands problem.
[Mr. Selzer’s statement may be found in appendix.]
Chairman TALENT. What I would like to do, Mr. Selzer, is in the

interest of time just to commend to the members of the committee
the housing impact analysis in your testimony, an idea which agen-
cies would have to consider the impact of new regulations on home-
ownership, which was incorporated in the bill the House passed al-
most unanimously earlier this year, and thank you for your testi-
mony.
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I would like to make certain we have plenty of time for ques-
tions, and if I could start I would like to start with the wetlands.
Now you are a developer?

Mr. SELZER. I have done some developing. Only in one instance
was I involved in this. I backed off and used an engineering firm
named Hall and Hall. The two people in the agency that I worked
with was Monica Wannamuk and Ubo Agena. They worked very
little with me but they worked directly with my engineers, and
what we were doing is taking the top of the hill out of a wetland
when the bottom of the hill was not in a wetland.

Chairman TALENT. Give me an idea of how this works. Let us
take a typical home builder. Let us say that he gets six or seven
acres of land, he wants to put in some houses, okay. Now the prob-
lem occurs, does it not, when some part of that parcel he finds is
a wetlands? So how much of it has to be a wetland before it trig-
gers these permit applications?

Mr. SELZER. One-tenth of one acre.
Chairman TALENT. And what is the working definition of a wet-

lands that you use in the home building business? How do you
know something is a wetland?

Mr. SELZER. If it has nonpoint water.
Chairman TALENT. So it has water standing on it, if it is wet

part of the year; is that right?
Mr. SELZER. Part of the year.
Chairman TALENT. How many days does it have to be wet?
Mr. SELZER. In 1993 our area normally gets 36 inches of rain. In

nine months we got 85 inches of rain. The entire State was a wet-
land by this definition. You couldn’t build a house any place.

Chairman TALENT. I have heard that said, that my backyard, for
example, would be a wetland. I have a third acre lot and the back-
yard’s kind of wet a lot of times. Is that really true? It is funny
as a joke. Is it true? I mean the average development that a devel-
oper tries to undertake with a property, is it likely that he or she
is going to have a wetlands on that property?

Mr. SELZER. No. The prudent builder before they purchase the
land would investigate to see if there’s a wetland on it.

Chairman TALENT. And of course would not develop it if there is
a wetland on it?

Mr. SELZER. No. Just due to the time and efficiency and cost of
money they would stay away from it. They would go to more expen-
sive land to buy, which I suppose tit for tat runs the cost up just
as much.

Chairman TALENT. So as a practical matter, there is not a whole
lot of people out there even bothering to go through this?

Mr. SELZER. Not anymore. They are struggling with it, but when
we get down to Louisiana, Mississippi, Florida, it is a huge problem
there compared to Iowa. Under the wetland regulations, Wash-
ington, D.C., would not be sitting here.

Chairman TALENT. It would be a wetland, wouldn’t it? Suppose
you had eight or 10 acres you were trying to develop and let us say
a tenth of an acre was a wetland. Could you in developing that
property leave that area undeveloped and then not have to go
through the permit process, I mean build houses around it but that
is the retaining pond or something like that?
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Mr. SELZER. You could do that or you could do what I alluded
to, the mitigating problem. I could go over to Joe over here, I could
buy a tenth of an acre of wetland that is going to forever and ever
and ever be a wetland, then get permission to fill mine in because
I have replaced it with another.

Chairman TALENT. But you would have to go through the whole
permitting process then to do that?

Mr. SELZER. Oh, absolutely, sir, yes.
Chairman TALENT. I am trying to figure out how you get around

that permitting process. I guess you just don’t develop that. If you
have got a little piece of wetland in the middle of a development
property and you leave it alone, you don’t develop that, are you
safe then? Or do you have to get a permit? Does anybody know?

Mr. SELZER. As long as you have the Army Corps of Engineers
they will designate the wetland and you can stake around that so
you stay out of it.

Chairman TALENT. But you have got to go to the court to get
them to do that?

Mr. SELZER. Oh, yes.
Chairman TALENT. If you are just developing dry land, you don’t

have to go to the court, do you? You just develop it then, right?
Mr. SELZER. Well, dry land sometimes is called wetland. That is

the bugger.
Chairman TALENT. All right. That has got to be different than

what the Congress intended, doesn’t it? I suppose—I wasn’t here
when they passed that originally. I suppose probably people were
thinking of like the Everglades. Were you here when the thing
passed?

Mr. COYNE. No. That was shortly after mine, but I was at the
White House at the time and followed it pretty closely. I think you
are right. I think the intention was much more restricted. George
Bush’s view of the wetlands were really places that were wet all
year around and had duck life and things like that.

Chairman TALENT. Part of the ecosystem of some body of water
is really what was thought of.

Mr. COYNE. And has been expanded by the Army Corps.
Chairman TALENT. Let me move to you, Congressman Coyne, be-

cause with the first panel I went into great length about my con-
cern over the elimination of laws. In other words, you have regula-
tions but you don’t have laws. That is really what you are talking
about with this handbook thing, isn’t it?

Mr. COYNE. Absolutely. I could give you hundreds and hundreds
of examples where the FAA has really created a new regulation,
you know, without going through the mandated regulatory process,
giving those of us in the industry an opportunity to say that is
wrong for at least my part of the industry.

A good example might be a handbook regulation that is devel-
oped for an airline operator or an airline manufacturer, a huge
company, and yet that handbook regulation is then applied on the
field to companies that have two or three or four employees, and
if it had gone through the normal regulatory process, we would
have had the right to question the justification of the rule that
broadly, and more than likely the FAA would have exempted cer-
tain categories of companies from the application, but when it is
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done in the handbook, it is not only done in sort of the stealth of
night but it is also done in a way that the handbook, the inspectors
out in the field feel a kind of authority that really doesn’t belong
to them. It gives them a kind of almost Gestapo right to go in and
say this is my handbook and I will do whatever I want with it. It
is a very frustrating environment.

Chairman TALENT. Have you ever sued on behalf of your mem-
bers to challenge this overall process? If not, why not?

Mr. COYNE. Well, in my own case, it is largely because I really
don’t believe that the litigation route is the right way. It really fun-
damentally gives to the courts a responsibility that belongs with
our legislatures and I would believe and hope to continue to believe
that our legislatures will look at this and exercise the appropriate
legislative authority that they have to expedite—now, we have
made appeals within the FAA from time to time on the most egre-
gious examples, but lots of times we just don’t know about them
because as you can see this is so mammoth that it is really hard
to know.

Chairman TALENT. And of course, your individual members, first
of all, it is very costly to sue, it is time consuming to sue, and sec-
ondly, you mentioned something in your testimony that I want to
bring up for the record and did not bring up during the first panel
and probably should have. There is also a fear about suing, isn’t
there, because if you sue the FAA, that same inspector is back the
next month and he is not appreciating being sued over his decision,
is he?

Mr. COYNE. Not even a question of being sued, if you just try to
go to the level up, I mean I was interested by your sort of philo-
sophical discussion with the earlier panel, as though this was all
being debated in a college seminar, but in the real world, no matter
how intelligent the people here in Washington might be and how
open minded and speaking all the right empathetic, we want to
work, out in the field there are some petty bureaucrats, there is
just no doubt about it, who as soon as they find out you have gone
over their head to Washington to try to overturn something, then
you have a bull’s eye in the back of your wallet for the rest of your
life.

Mr. SELZER. That is what I was referring to as the local building
inspector at home. I forgot more than that man will ever know, and
when he came on a job and picked up a nail and asked me is this
a 16 penny spike, I told him if he didn’t know what the hell a 16
penny spike was he didn’t have any business inspecting my work,
which was probably a very ignorant thing to do but——

Chairman TALENT. Maybe a little impolitic to say that, Mr.
Selzer. All right. I will recognize the gentlelady from New York.

Ms. VELA
´

ZQUEZ. Thank you. Congressman Coyne, I don’t need for
you to answer this question because you answered it before. I
would like to ask the other two gentlemen. You have all mentioned
regulations that you felt were burdensome or obsolete, and I am
sure that you are aware but I know that if you are not the associa-
tion that you represent or belong to are, that under the Adminis-
trative Procedures Act you are allowed to request review of any
regulation that has an impact on your business. To your knowl-
edge, have you or your association or any member of your associa-
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tion requested such a review on any regulation of any of the agen-
cies?

Mr. SELZER. Well, on the Paperwork Reduction Act I used to do
a lot of FHA and VA building, and one day I was a little bit tired
of the paperwork and I called in and asked where do I send this
to. Nobody could tell me where to send it. They said you have to
fill it out. I said, well, what do I do with it then. Well, then you
turn it in. Who do I turn it in to? To this day they have not an-
swered where I send it. The only thing they know is you do the pa-
perwork and if we want it we will get ahold of you.

Ms. VELA
´

ZQUEZ. Are you aware of any formal requests from your
association to a specific agency regarding a regulation?

Mr. SELZER. On wetlands, yes. On wetlands we have asked them.
Ms. VELA

´
ZQUEZ. What was the outcome?

Mr. SELZER. It is still up in the air. We haven’t got a finalization
on it.

Ms. VELA
´

ZQUEZ. Mr. Thomas.
Mr. THOMAS. I am not aware of any particular one but I will look

into that, and we do have opportunities I am aware of that we
have. Several times we have raised and asked questions and there
are several instances that we have been able to present our con-
cerns and our views and as an association have done that.

Ms. VELA
´

ZQUEZ. Mr. Selzer, representing New York City, I am
very concerned about the lack of affordable housing. So when you
spoke about the fact that regulations account for 20 percent of the
cost to new homes, really I got concerned. Could you provide this
committee with where the estimate came from, the 20 percent?
How can you come up to that number?

Mr. SELZER. It goes all the way back to the start of the timber
industry being regulated, the Canadian import duty, which I think
is wrong. We pay more for the lumber because after you get 14 bil-
lion feet in from Canada you pay a higher import duty so you pay
more for that right there. It takes tremendous energy to burn ce-
ment in its process. They are being regulated because they are
dirty, they are raising the cost of cement. Insulation, it takes tre-
mendous heat to burn fiberglass. They are being regulated tremen-
dously. Fiberglass is going up. Sheetrock has better than tripled in
price due to regulations. So every component part coming into the
house from its inception is being regulated and the ultimate con-
sumer pays the bill.

Ms. VELA
´

ZQUEZ. Sir, out of the 20 percent what percentage is re-
lated to State regulations?

Mr. SELZER. To safety regulations?
Ms. VELA

´
ZQUEZ. No, to State regulations.

Mr. SELZER. To State regulations. There would be more. On local
government, it is time delay. You buy this piece of ground, you go
in to get it rezoned, it takes six, eight, 10 months, then it takes
three readings. You have to start in July so you are ready by
spring. If you start in spring, you are ready in December. We have
to protect the 46 inches of frost in Iowa. You lose the whole winter
then.

Ms. VELA
´

ZQUEZ. So 20 percent is a big number, but I would just
like for you to help me to understand how much of that percentage,
because this has a big impact on the cost of housing, how much is
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related. Half of that 20 percent is related to State or local regula-
tions or what?

Mr. SELZER. It is probably half and half, half related to State and
local regulations, impact fees for hooking on to sewers. You have
to pay to hook on to a sewer but in the last 10, 20 years the cost
of hooking on to a sewer has gone up maybe 20 times what it was
before and yet the line is still there.

Ms. VELA
´

ZQUEZ. The 20 percent was as a result of a study that
was conducted?

Mr. SELZER. Yes. It was a survey and 52 percent of the people
that received the survey responded, and we felt that 52 percent
was a big enough representative that we could use it.

Ms. VELA
´

ZQUEZ. Thank you. Congressman Coyne, I share your
pain with the three handbooks that you have there. I just would
like to ask you, to the best of your knowledge, does the FAA have
a small business office or some kind of ombudsman that helps some
of the 10,000 small businesses in this field?

Mr. COYNE. Not to my knowledge, no.
Ms. VELA

´
ZQUEZ. And I think the chairman and I would agree

that these type of offices have been successful in helping small
businesses like the small business office, business affairs at the
IRS. Would you think that this type of office could be of any ben-
efit?

Mr. COYNE. Well, you know, it sounds like it might help but
there is a tendency within bureaucracies for offices like that to
really not have much power, and the question is how much author-
ity it would have. I have seen agencies create special offices at the
direction of Congress, and then I have seen the entrenched bu-
reaucracy, which we were talking about before, essentially give
those people only lip service, and I would be concerned, but if the
top management—I mean, this is the issue you were raising be-
fore—if the top management really felt that these concerns of small
business were a priority of theirs and were directed in that way,
either from the White House or Congress, then I think that agency
would be improved if it had that kind of small business ombuds-
man.

Ms. VELA
´

ZQUEZ. But in the process don’t you think that if you
have someone there that would help alert top management that a
regulation is having an impact?

Mr. COYNE. It is a positive step. We feel there has got to be an
appeals process within the FAA to go to when you feel that the con-
cerns of small business have been ignored. It doesn’t exist now, and
we have recommended that in my written testimony, but I don’t
want to say that this is a panacea because the instincts of a bu-
reaucracy is to grow and to basically have the view that every
problem can be solved with more regulation. This is endemic in our
society today, and I worked in the Reagan White House 15 years
ago directing something called the Office of Private Sector Initia-
tive, and President Reagan had the view that a lot of the problems
that are presented to the Federal Government as needing new
rules maybe don’t need a new rule after all, that the private sector
on its own could in fact develop solutions, and I think that is in
fact as true today as it was then.
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Ms. VELA
´

ZQUEZ. Thank you, Mr. Chairman. I don’t have any
other questions.

Chairman TALENT. Well, that is all I have, too, and I appreciate
your patience and your explanations and thank the committee for
its patience as well and I will adjourn the hearing.

[Whereupon, at 1:55 p.m., the committee was adjourned.]
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