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H.R. 3195, ADA RESTORATION ACT OF 2007

Tuesday, January 29, 2008
U.S. House of Representatives
Committee on Education and Labor
Washington, DC

The committee met, pursuant to call, at 10:01 a.m., in room
2175, Rayburn House Office Building, Hon. George Miller [chair-
man of the committee] presiding.

Present: Representatives Kildee, Payne, Andrews, Woolsey,
Hinojosa, McCarthy, Kucinich, Holt, Bishop of New York, Sar-
banes, Loebsack, Hirono, Yarmuth, Hare, Courtney, McKeon, Petri,
Castle, Ehlers, Platts, Wilson, Kline, Kuhl, Davis of Tennessee, and
Walberg.

Staff present: Aaron Albright, Press Secretary; Tylease Allj,
Hearing Clerk; Jordan Barab, Health/Safety Professional; Chris
Brown, Labor Policy Advisor; Jody Calemine, Labor Policy Deputy
Director; Carlos Fenwick, Policy Advisor for Subcommittee on
Health, Employment, Labor and Pensions; Michael Gaffin, Staff
Assistant, Labor; Brian Kennedy, General Counsel; Thomas Kiley,
Communications Director; Sharon Lewis, Senior Disability Policy
Advisor; Stephanie Moore, General Counsel; Alex Nock, Deputy
Staff Director; Joe Novotny, Chief Clerk; Michele Varnhagen,
Labor Policy Director; Mark Zuckerman, Staff Director; Robert Bor-
den, General Counsel; Cameron Coursen, Assistant Communica-
tions Director; Ed Gilroy, Director of Workforce Policy; Rob Gregg,
Legislative Assistant; Victor Klatt, Staff Director; Alexa Marrero,
Communications Director; Jim Paretti, Workforce Policy Counsel,
Molly McLaughlin Salmi, Deputy Director of Workforce Policy; Ken
Serafin, Professional Staff Member; Linda Stevens, Chief Clerk/As-
sistant to the General Counsel.

Mr. ANDREWS [presiding]. Good morning. The committee will
come to order. We appreciate your attendance.

This morning, the chairman of our full committee, Mr. Miller, is
occupied in a markup in the Resources Committee. He has asked
me to begin the hearing on his behalf, which I am privileged to do.

Nearly two decades ago, President George Herbert Walker Bush,
working with a Democratic majority in the Senate and a Demo-
cratic majority in the House, ably managed and led by the gen-
tleman who is now our majority leader, who was then Congress-
man Hoyer, enacted a landmark piece of civil rights legislation
called the Americans with Disabilities Act.
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The act has always had great promise. It came from a great con-
sensus to do the right thing by Americans to help them achieve
their highest potential, irrespective of their abilities or disabilities.
It was a law that has enjoyed broad support and done much good.
I would say that nearly 2 decades ago when President Bush signed
that bill and leaders like Mr. Hoyer made possible, they certainly
would not have thought that we would be sitting here in a situa-
tion where muscular dystrophy is not a disability, at least accord-
ing to some of the federal courts of the land; a situation where car-
pal tunnel syndrome is not a disability according to the United
States Supreme Court; where we would be in a situation where a
severe vision impairment is not a disability according to the United
States Supreme Court.

Suffice it to say that what I believe are tortured judicial interpre-
tations of the definition of a “disability” have put us in the position
where the Americans whom we sought to protect under that law
are not enjoying the full and robust protections of the law. The
Americans with Disabilities Act essentially has three concepts. The
first is that no American should be deprived of the right to pursue
his or her best objectives and best aspirations because of any dis-
ability, and it defines “disability.”

Second, it says that there cannot be discrimination or mistreat-
ment based upon disability. And third, it sets up a process where,
in the case of our jurisdiction, employers and employees can deter-
mine what reasonable accommodations can and should be made so
that a person with a disability can reach his or her highest poten-
tial. It is my judgment, based upon history of the last nearly 20
years, that the judicial interpretations of the meaning of “dis-
ability” has severely undercut the effectiveness of this act and se-
verely excluded a lot of worthy Americans from the act’s protection.

As he did nearly two decades ago, Mr. Hoyer has responded to
this concern. He has introduced legislation which would correct
these judicial misinterpretations and we are privileged that he is
with us this morning to discuss his legislation, discuss the under-
lying problem, and for this committee to begin the process of debat-
ing, on a bipartisan basis, what the best solution to the problem
is.

The way we will proceed this morning is that my friend the rank-
ing member of the full committee, Mr. McKeon, will have an open-
ing statement. Other members are invited to submit opening state-
ments for the record. We will then turn to Mr. Hoyer, who will give
us his testimony. Members will have a chance to ask him ques-
tions, although I will suggest to members that it has been our prac-
tice in the committee to recognize the busy schedules of our mem-
ber witnesses, and then try to get our lay witnesses up as quickly
as we can to proceed with the rest of the hearing. But obviously
if members have questions for Mr. Hoyer, they are welcome to ask
them.

So with that in mind, at this time I would turn to my friend, the
ranking member of the full committee, Mr. McKeon.

Mr. McKEON. Thank you, Chairman Andrews, and good morn-
ing, Mr. Hoyer. With that introduction, I am sure you will be very
brief and hurry up out of here.

Mr. ANDREWS. That is not what I meant.
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Mr. McKEON. I know that is not what you meant. [Laughter.]

We are here today to examine H.R. 3195, the ADA Restoration
Act of 2007. The Americans with Disabilities Act was enacted in
1990 with broad bipartisan support. Among its purposes was to
protect individuals with disabilities from discrimination in the
workplace. By many measures, the law has been a success. It has
increased awareness of the needs of individuals with disabilities
and has fostered recognition that these individuals can succeed and
thrive if given the opportunity.

I believe the employer community has taken the ADA to heart
with businesses adopting policies specifically aimed at providing
meaningful opportunities to individuals with disabilities. Although
the ADA has been successful, supporters of the ADA Restoration
Act believe the law needs to be expanded. They argue that it has
been unduly narrowed, leaving some individuals without protec-
tions. I look forward to examining these concerns more fully today.

At the same time, although there is widespread support for the
principles of the ADA, concerns have been raised about the unin-
tended consequences that could result from an expansion of the
law. As this committee well knows, even the best of legislative in-
tentions often produce harmful unintended consequences. Some-
times measures such as this may even harm the very individuals
they seek to help.

For instance, it has been argued that the ADA Restoration Act
would significantly and dramatically expand the number of individ-
uals receiving coverage. This may seem like a well-intended goal.
Surely we all agree that every individual with a disability should
be given adequate accommodations and protections.

However, if the protections are dispersed to virtually every indi-
vidual in the workplace, as some fear this bill would do, protections
for those with the most substantial and limiting disabilities could
be diluted. Resources could be stretched too thin, leaving those who
need the help the most without the accommodations they deserve.

I expect to hear discussion today about a series of judicial deci-
sions and how they have impacted the law. Some believe these de-
cisions have clarified and underscored the original congressional in-
tent. Others believe they have appropriately narrowed the applica-
tion of the ADA. I look forward to a vigorous debate on these ques-
tions.

However, we must proceed cautiously before enacting legislation
that seeks to overrule judicial findings. Certainly it is the preroga-
tive of Congress to enact laws and ensure those laws are imple-
mented as Congress intended. Yet as we have seen in this com-
mittee on one bill after the next, legislative fixes are rarely as
clear-cut or narrowly drawn as we would hope. All too often in try-
ing to correct one problem, we create several others.

Such was the case, for instance, with the Ledbetter fair pay bill
that did not overrule a single decision, as its supporters intended,
but rather fundamentally altered decades of anti-discrimination
policy and precedent. I hope and expect that will not be the case
with the bill before us, the ADA Restoration Act. Although a num-
ber of concerns with the legislation have already been identified, I
am hopeful that as the committee moves forward we can correct
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these flaws so that the ADA Restoration Act enjoys the same
strong support as its predecessor nearly 18 years ago.

We have with us today an esteemed group of witnesses, including
the sponsor of the legislation, the House majority leader. I want to
thank each of the witnesses for joining us as we give careful con-
sideration to this bill. I look forward to a thoughtful, open-minded
debate that looks not only at the bill’s intended consequences, but
also those that may not be intended. By ensuring the legislation is
crafted narrowly and precisely, we can avoid undue burdens and
litigation traps that will harm the very individuals we are seeking
to protect.

Thank you, Chairman Andrews, and I yield back the balance of
my time.

Prepared Statement of Hon. Howard P. “Buck” McKeon, Senior Republican
Member, Committee on Education and Labor

Thank you Chairman Miller, and good morning. We are here today to examine
H.R. 3195, the ADA Restoration Act of 2007.

The Americans with Disabilities Act was enacted in 1990 with broad bipartisan
support. Among its purposes was to protect individuals with disabilities from dis-
crimination in the workplace.

By many measures, the law has been a success. It has increased awareness of the
needs of individuals with disabilities, and has fostered recognition that these indi-
viduals can succeed and thrive if given the opportunity.

I believe the employer community has taken the ADA to heart, with businesses
adopting policies specifically aimed at providing meaningful opportunities to individ-
uals with disabilities.

Although the ADA has been successful, supporters of the ADA Restoration Act be-
lieve the law needs to be expanded. They argue that it has been unduly narrowed,
leaving some individuals without protections. I look forward to examining these con-
cerns more fully today.

At the same time, although there is widespread support for the principles of the
ADA concerns have been raised about the unintended consequences that would re-
sult from an expansion of the law.

As this committee well knows, even the best of legislative intentions often produce
harmful unintended consequences. Sometimes measures such as this may even
harm the very individuals they seek to help.

For instance, it has been argued that the ADA Restoration Act would significantly
and dramatically expand the number of individuals receiving coverage. This may
seem like a well-intended goal—surely, we all agree that every individual with a
disability should be given adequate accommodations and protections. However, if
the protections are dispersed to virtually every individual in the workplace—as
some fear this bill would do—protections for those with the most substantial and
limiting disabilities could be diluted. Resources could be stretched too thin, leaving
those who need help the most without the accommodations they deserve.

I expect to hear discussion today about how a series of judicial decisions have im-
pacted the law. Some believe these decisions have clarified and underscored the
original congressional intent. Others believe they have inappropriately narrowed the
application of the ADA. I look forward to a vigorous debate on these questions.

However, we must proceed cautiously before enacting legislation that seeks to
overrule judicial findings. Certainly it is the prerogative of Congress to enact laws
and ensure those laws are implemented as Congress intended. Yet as we have seen
in this committee, on one bill after the next, legislative “fixes” are rarely as clear
cut or narrowly drawn as we would hope. All too often, in trying to correct one prob-
lem, we create several others. Such was the case, for instance, with the Ledbetter
Fair Pay bill that did not overrule a single decision as its supporters intended, but
rather fundamentally altered decades of antidiscrimination policy and precedent.

I hope and expect that will not be the case with the bill before us, the ADA Res-
toration Act. Although a number of concerns with the legislation have already been
identified, I am hopeful that as the committee moves forward we can correct these
flaws so that the ADA Restoration Act enjoys the same strong support as its prede-
cessor nearly 18 years ago.
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We have with us today an esteemed group of witnesses including the sponsor of
the legislation, the House Majority Leader. I want to thank each of the witnesses
for joining us as we give careful consideration to this bill.

I look forward to a thoughtful, open-minded debate that looks not only at the bill’s
intended consequences, but also those that may not be intended. By ensuring the
legislation is crafted narrowly and precisely, we can avoid undue burdens and litiga-
tion traps that will harm the very individuals we are seeking to protect. Thank you
Chairman Miller, I yield back the balance of my time.

Mr. ANDREWS. Thank you, Mr. McKeon.

Steny Hoyer is the majority leader of the House of Representa-
tives. He represents Maryland’s fifth congressional district. Prior to
being elected majority leader, Congressman Hoyer served 2 terms
as the Democratic whip. Congressman Hoyer’s service as majority
leader makes him the highest ranking member of Congress from
Maryland in the history of Maryland.

Now serving his 14th term in Congress, which included his stel-
lar service in helping to make the Americans with Disabilities Act
a reality, he became the longest serving member of the U.S. House
of Representatives from Maryland in Maryland’s history on June 4,
2007.

He is broadly respected on both sides of the aisle. He is a con-
summate legislator and a dear friend and colleague. We welcome
him to the committee.

STATEMENT OF HON. STENY H. HOYER, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MARYLAND, MAJORITY
LEADER

Mr. HOYER. Thank you very much, Mr. Chairman, for that gen-
erous introduction.

Mr. McKeon, thank you for your very thoughtful statement. As
someone who worked with one of your predecessors, Steve Bartlett,
for literally scores of hours, over 100 hours trying to do what you
say is our objective jointly, and that is a piece of legislation which
is reasonable and can be applied and used and interpreted as the
Congress intends. That is the purpose of this legislation.

I am pleased to be joined in the room, if not at the table, with
Cheryl Sensenbrenner. My cosponsor of this legislation is Jim Sen-
senbrenner, the ranking member of the Judiciary Committee. Mr.
Sensenbrenner and I have worked long together on issues regard-
ing disabilities, and I thank his wife, Mrs. Sensenbrenner, who has
been a leader in her own right on this issue, who is as I say, with
us today.

One other person I would like to mention, the real hero of the
Americans with Disabilities Act, were those with disabilities all
over this country who came to Congress and told us of the discrimi-
nation to which they were subjected. A galvanizing leader in that
effort was Justin Dart. Many of you knew Justin Dart. His widow,
Yoshiko, is in the room with us and she has, as she does so often
have, Justin’s hat with her. His admonition to us was to keep the
faith and keep the focus on making sure that the opportunities
promised by the Americans with Disabilities Act became the re-
ality. Yoshiko, thank you for the efforts that you have made.

I want to thank you for holding this hearing on the ADA Res-
toration Act. It was introduced last July 26 and it already has 244
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cosponsors, a broadly bipartisan cosponsorship. Let me assure you
of one thing at the outset of my testimony. The purpose of this leg-
islation we believe is straightforward and unambiguous. The bill
does not seek to expand the rights guaranteed in the landmark
Americans with Disabilities Act. Instead, it seeks to clarify the law,
restoring the scope of protection available under the ADA.

It responds to court decisions that have sharply restricted the
class of people who can invoke protection under the law. And it re-
instates the original congressional intent when we passed the ADA,
and which I might say was a collaborative effort between President
Bush, in the late 1980s and 1990, and the Congress in a very bi-
partisan way. When the first President Bush signed the ADA on
July 26, 1990, he hailed it as, “the world’s first comprehensive dec-
laration of equality for people with disabilities.” He was absolutely
correct, and it has been viewed as such around the world.

This landmark civil rights law prohibited discrimination against
Americans with disabilities in the workplace, public accommoda-
tions, and other settings. We knew that it would not topple cen-
turies of prejudice overnight, but we believed that it could change
attitudes and unleash the talent of millions of Americans with dis-
abilities.

And we were right, as Mr. McKeon has indicated and Mr. An-
drews also. Since its enactment, thousands of Americans with dis-
abilities have entered the workplace, realizing self-sufficiency for
the first time in their lives. However, despite our progress, the
courts, including the United States Supreme Court, have narrowly
interpreted the ADA, limiting its scope and undermining, I suggest
to you, congressional intent.

When we wrote the ADA, we intentionally used a definition of
“disability” that was broad, borrowing from an existing definition
of the Rehabilitation Act of 1973, our assumption being that that
law, in effect for 17 years prior to the signing of this bill, had been
interpreted many times, and therefore we were trying to eliminate
controversy, rather than create it. We did this because the courts
have generously interpreted this definition in the Rehabilitation
Act, and we thought using established language would help us
avoid a potentially divisive political debate over the definition of
“disabled.”

Therefore, we could not have fathomed or anticipated that people
with diabetes, epilepsy, heart conditions, cancer, and mental illness
would have their ADA claims rejected and kicked out of court be-
cause, with medication, they would be considered too functional to
meet the definition of “disabled.”

In other words, our premise now is that if I discriminate against
you because you have epilepsy, but you can perform a major life
function because the medication that you are taking mitigates the
effects of your epilepsy and prevents seizures, the fact that I have
discriminated against you and said you can’t have the job because
you have epilepsy will not be covered under this act. No one on this
panel, from right to left, Republican or Democrat, could have con-
ceived that such a conclusion would have been reached.

The Supreme Court decision in Sutton, Kirkingburg, and Murphy
cases in 1999 and the Toyota Manufacturing case in 2002 are, sim-
ply put, misinterpretations of the law. I wrote an op/ed piece in
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The Washington Post shortly after one of those decisions stating
that. In Toyota Manufacturing, for example, Justice O’Connor,
writing for the court, said the terms, “substantially limited,” and
“major life activities” need to be, and in her words “strictly inter-
preted to create a demanding standard for qualifying as disabled.”

That is a conclusion that I think none of us would have reached
who voted for the act, nor would President Bush when he signed
the act. The court went on to say, “‘substantially limited’ means to
prevent or severely restrict.” This was not our intent when Con-
gress passed the ADA. Again, if I discriminate against you because
you have epilepsy, the fact that your epilepsy does not adversely
affect your ability to do the job for which you apply seems to be
irrelevant. It is the discrimination that is relevant.

We did not anticipate that contrary to our explicit instructions in
the legislation, the court would eliminate from the act’s coverage
individuals who have mitigated the effects of their impairment
with medication or assistive devices, as in Sutton, Murphy and
Kirkingburg. Again, this is not, I suggest to you, what the Congress
intended. We intended a broad application of the law. Simply put,
the point of the ADA is not the disability. It is the discrimination.
It is the prevention of wrongful and unlawful discrimination.

Let me be clear—only people who can prove that they have been
discriminated against on the basis of real or perceived disability
have potentially valid claims under the ADA. Such people must
also prove that they are qualified to do the job with or without a
reasonable accommodation. Mr. Bartlett and I and members of
Congress and outside advocacy groups, business and consumers,
prospective employees, all spent a lot of time on this so the act
would be a reasonable act.

H.R. 3195, introduced by myself and Congressman Sensen-
brenner, and now 242 others, the former chairman of the Judiciary
Committee, Mr. Sensenbrenner—we designed it to restore the
broad reach of ADA that we believed was plain in 1990. I think
President Bush’s statement upon signing reflects that belief.
Among other things, the bill will amend the definition of “dis-
ability” so that people who Congress originally intended to protect
from discrimination are in fact covered under the ADA.

Secondly, it will prevent courts from considering mitigating
measures. The issue was not whether measures could mitigate your
disability. It was the discrimination based upon your disability,
such as eyeglasses or medication, when determining whether a per-
son qualifies for protection under the law.

Thirdly, it will modify findings in the ADA that have been used
by the courts to support a narrow reading of “disability.” Almost
every civil rights statute, indeed every civil rights statute we have
passed, was intended to be and was instructed to be broadly inter-
preted to affect the objective of eliminating arbitrary and capricious
discrimination. Specifically, this bill strikes the finding pertaining
to “43 million Americans” and the findings pertaining to “discrete
and insular minority.”

Let me conclude, Mr. Chairman and Mr. McKeon, by noting that
this past July 26, we marked the 17th anniversary of this land-
mark law. I believe that its promise remains unfulfilled, but very
much still within our reach. Passage of this legislation is impera-
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tive to restoring congressional intent, to achieving the ADA’s prom-
ise, and to creating a society in which Americans with disabilities
can realize their potential and have a confidence that they will not
be discriminated against, notwithstanding their ability.

Thank you, Mr. Chairman.

[The statement of Mr. Hoyer follows:]

Prepared Statement of Hon. Steny H. Hoyer, Majority Leader, U.S. House
of Representatives

Chairman Miller, Ranking Member McKeon, and Members of the Committee:
Thank you for holding this hearing on H.R. 3195, the “ADA Restoration Act of
2007"—Ilegislation that was introduced last July 26 and which already has been co-
sponsored by 244 Members from both sides of the aisle.

Let me assure you of one thing at the outset of my testimony: The purpose of this
legislation is straight-forward and unambiguous.

The bill does not seek to expand the rights guaranteed under the landmark Amer-
icans With Disabilities Act.

Instead, it seeks to clarify the law, restoring the scope of protection available
under the ADA. It responds to court decisions that have sharply restricted the class
of people who can invoke protection under the law. And it reinstates the original
Congressional intent when we passed the ADA.

When the first President Bush signed the ADA into law on July 26, 1990, he
hailed it as “the world’s first comprehensive declaration of equality for people with
disabilities.” This landmark civil rights law prohibited discrimination against Amer-
icans with disabilities in the workplace, public accommodations, and other settings.

We knew that it would not topple centuries of prejudice overnight, but we believed
that it could change attitudes and unleash the talents of millions of Americans with
disabilities.

And, we were right. Since its enactment, thousands of Americans with disabilities
have entered the workplace, realizing self-sufficiency for the first time in their lives.

However, despite our progress, the courts—including the U.S. Supreme Court—
have narrowly interpreted the ADA, limiting its scope and undermining its intent.

When we wrote the ADA, we intentionally used a definition of “disability” that
was broad—borrowing from an existing definition from the Rehabilitation Act of
1973.

We did this because the courts had generously interpreted this definition in the
Rehabilitation Act. And, we thought using established language would help us avoid
a potentially divisive political debate over the definition of “disabled.”

Therefore, we could not have fathomed that people with diabetes, epilepsy, heart
conditions, cancer, and mental illnesses would have their ADA claims kicked out of
court because, with medication, they would be considered too functional to meet the
definition of “disabled.”

Nor could we have anticipated a situation where an individual may be considered
too disabled by an employer to get a job, but not disabled enough by the courts to
be protected by the ADA from discrimination.

The Supreme Court’s decisions in the Sutton, Kirkingburg and Murphy cases in
1999, and Toyota Manufacturing in 2002 are, simply put, misinterpretations of the
law.

In Toyota Manufacturing, for example, Justice O’Connor, writing for the Court,
said the terms “substantially limited” and “major life activities,” need to be “strictly
interpreted to create a demanding standard for qualifying as disabled.” The Court
went on to say that “substantially limited” means to prevent or severely restrict.
This was not our intent when Congress passed the ADA.

Nor did we anticipate that, contrary to our explicit instructions, the Court would
eliminate from the Act’s coverage individuals who have mitigated the effects of their
impairments with medication or assistive devices, as in Sutton, Murphy and
Kirkingburg.

Again, this is not what Congress intended when it passed the ADA. We intended
a broad application of this law. Simply put, the point of the ADA is not disability,
it is the prevention of wrongful and unlawful discrimination.

Let me be clear: Only people who can prove that they have been discriminated
against on the basis of a real or perceived disability have a potentially valid claim
under the ADA. Such people must also prove that they are qualified to do the job,
with or without a reasonable accommodation.
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H.R. 3195—introduced by myself and Congressman Sensenbrenner, the former
Chairman of the Judiciary Committee—is designed to restore the broad reach of
ADA that we believed was plain in 1990.

Among other things, the bill will:

e amend the definition of “disability” so that people who Congress originally in-
tended to protect from discrimination are covered under the ADA;

e prevent courts from considering “mitigating measures”—such as eyeglasses or
{nedicat&on—when determining whether a person qualifies for protection under the
aw; an

e modify findings in the ADA that have been used by the courts to support a nar-
row reading of “disability.” Specifically, this bill strikes the finding pertaining to “43
million Americans” and the finding pertaining to “discrete and insular minority.”

Let me conclude by noting that this past July 26th, we marked the 17th anniver-
sary of this landmark law. I believe that its promise remains unfulfilled but very
much still within reach.

Passage of this legislation—H.R. 3195—is imperative to restoring Congressional
intent, to achieving the ADA’s promise, and to creating a society in which Ameri-
cans with disabilities can realize their potential.

Mr. ANDREWS. Thank you, Mr. Leader. I think that your state-
ment very persuasively demonstrated why 243 of your colleagues
have taken the position that you have, including many members of
this committee on both sides of the aisle. So thank you.

Mr. HOYER. Mr. Chairman, if I could just observe on that issue
in response to Mr. McKeon’s observations. The ADA passed with
some 400 votes through the House of Representatives, but it was
a very long and focused process that we went through in four major
committees and a number of subcommittees before we got the legis-
lation passed. We worked very hard on it. We think it did what we
wanted to do. We think, as I have said, that the court cases mis-
interpret our intent.

But it is not so much the misinterpretation of our intent that is
important. It is the consequence for those people to whom we were
opening the doors, which is what the first President Bush talked
about in terms of giving them full access to the opportunities
America provides.

I thank the chairman for this opportunity to testify. I know you
look forward to hearing from some folks who are extraordinarily
committed and courageous and knowledgeable about this issue.
Thank you, Mr. Chairman.

Mr. ANDREWS. We thank you.

Do any of our majority members have a question for the majority
leader?

Mr. McKeon, do any of your members have a question for the
majority leader?

Mr. HOYER. I want to thank all the members.

Mr. HoLT. Mr. Chairman?

Mr. ANDREWS. Yes, Mr. Holt?

Mr. HoLT. Just to add to your earlier comments, to thank the
majority leader for his years of effort to prevent the arbitrary dis-
crimination and to support those who are working so hard for ac-
cess and equal opportunity.

Mr. HOYER. Thank you. I appreciate that very much.

Mr. ANDREWS. Thank you, Mr. Hoyer. Now, go make the place
run. [Laughter.]

Mr. HOYER. A heavy responsibility, but I will try to carry it out.
[Laughter.]
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Mr. ANDREWS. Yes, sir.

I would ask if the witnesses from the second panel could ap-
proach the table and take their seats. I am going to begin the proc-
ess of reading their introductions now, so we can get to their testi-
mony.

Mr. Andrew Imparato is the president and chief executive officer
of the American Association of People with Disabilities. Prior to
joining the AAPD, Imparato was general counsel and director of
policy for the National Council on Disability. Mr. Imparato grad-
uated from Yale College and Stanford Law School.

Mr. Carey McClure is an electrician and a resident of Griffin,
Georgia. We welcome him. He enjoys fishing, playing games with
friends, and spending time with his children and grandchildren.
We welcome Mr. McClure.

Mr. David Fram is the director, ADA and EEO services, of the
National Employment Law Institute. From 1991 to 1996, Mr.
Fram—did I pronounce your name correctly, Mr. Fram?

Mr. FrRaM. Fram.

Mr. ANDREWS. Fram.

Mr. FraM. Close enough.

Mr. ANDREWS. Okay. Mr. Fram was policy attorney in the Office
of Legal Counsel for the Equal Employment Opportunity Commis-
sion here in Washington. Prior to joining the EEKOC, Mr. Fram was
with the firm of Hogan and Hartson in Washington. Welcome.

And finally, Professor Robert Burgdorf is a professor at the Uni-
versity of the District of Columbia, the David A. Clarke School of
Law. He directs the legislation clinic and teaches disability rights
law and constitutional law. The United States Supreme Court has
recognized Professor Burgdorf as, “the drafter of the original ADA
bill introduced in Congress in 1988”—quite a testimony to your
competence being here today.

Gentlemen, we welcome you. The rules are that your written
statements will be accepted into the record of the hearing without
objection, so everything you have had to tell the committee will be
part of the permanent record of these proceedings. We would ask
you to summarize those written statements in 5 minutes or less so
that we can get to dialogue and questions from the members of the
committee.

In front of you, you will see a box with lights on the box. You
have 5 minutes, as we said, to summarize your views. When the
yellow light appears, it means you have 1 minute remaining on
your time. When the red light appears, it means that your 5 min-
utes is up and we would ask you to briefly wrap things up so we
can get to questions from the members.

So we welcome you. We are very glad that you are with us. Mr.
Imparato, we would ask that you begin with your testimony.

STATEMENT OF ANDREW IMPARATO, PRESIDENT AND CEO,
AMERICAN ASSOCIATION OF PEOPLE WITH DISABILITIES

Mr. ImMPARATO. Thank you very much, Congressman Andrews
and Ranking Member McKeon and everybody on the committee for
being here and for having a hearing on this very important topic.

As a Baltimore resident, I also want to acknowledge one of our
representatives. Congressman Sarbanes, it is great to see you here.
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Our children play piano together, so it is good to see you in another
context.

You know, I want to start just by saying I am here as an attor-
ney who graduated from law school in 1990, the year that the
Americans with Disabilities Act was enacted into law. I personally
have bipolar disorder and manic depression, and I am one of thou-
sands of professionals who have developed our careers in the con-
text of a law that protected our civil rights.

I have been very open about my disability, and it hasn’t kept me
from accomplishing my career goals. I think that was one of the
things that those of you who are here and worked on the ADA the
first time around were hoping would happen, so I wanted to start
in that positive vein.

I am testifying today on behalf of the American Association of
People with Disabilities, which was founded on the fifth anniver-
sary of the Americans with Disabilities Act. Our mission is to orga-
nize the disability community defined broadly so that we have
more power politically, socially and economically.

I also want to join Majority Leader Hoyer in acknowledging
Cheryl Sensenbrenner, who is the chair of my board at the Amer-
ican Association of People with Disabilities. I want to acknowledge
Majority Leader Hoyer and Congressman Sensenbrenner for their
leadership on this bipartisan effort.

The ADA Restoration Act is the top legislative priority for AAPD,
and we believe it is critically important that the ADA’s protection
of equal employment opportunity be extended to all the people who
Congress intended when you passed the ADA in 1990, including
people with epilepsy, diabetes, cancer, depression, intellectual dis-
abilities, and a whole host of other conditions who have been told
by federal courts that they aren’t disabled enough to have civil
rights protections.

The ADA gave hope to millions of Americans with disabilities
and we must pass ADA restoration so that we can restore that
hope for people like my colleague, Carey McClure, who you are
about to hear from, who have been removed from the ADA’s protec-
tions by activist judges.

On a personal level, because of what the courts have done to the
ADA, I no longer believe that I can count on the law to protect me
against employment discrimination. At a minimum if T were to
bring a case, I would be subject to a barrage of personal questions
that have nothing to do with my qualifications on the job.

The ADA is not a disability retirement law, but the Supreme
Court and the lower federal courts have gone out of their way to
read the ADA as if it were only for people with disabilities that are
so significant that they cannot work and cannot take care of them-
selves. Under this narrow reading, two of the ADA’s strongest leg-
islative champions, Tony Coelho and Bob Dole, would likely be told
by a federal court that they are not disabled enough to be protected
by the ADA.

Employment discrimination cases should be about how a person
is treated in the workplace. But because of Supreme Court deci-
sions like the 2002 Toyota v. Williams case that Majority Leader
Hoyer referenced, we have come to a point where the Supreme
Court has opined that the term “disability” is to be “interpreted
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strictly to create a demanding standard for qualifying as disabled,”
and victims of disability discrimination are finding it harder and
harder to reach the issue of how they were treated by their em-
ployer.

Citing the Williams case, the 11th Circuit ruled last May in
Littleton v. Wal-Mart that a 29-year-old with an intellectual dis-
ability who was receiving Social Security disability benefits, did not
submit enough evidence to establish that he had a disability for
purposes of the ADA. Examining whether Mr. Littleton was sub-
stantially limited in a major life activity, the 11th Circuit stated
that, “It is unclear whether thinking, communicating and social
interaction are major life activities under the ADA.” The court
went on to use evidence about Mr. Littleton’s ability to drive and
be interviewed for a job against him on the issue of his disability.

I just want to briefly mention the broader policy context for this
legislation. This is a committee that oversees the Individuals with
Disabilities Education Act, the ADA, the Vocational Rehabilitation
legislation, and I ask you as a committee, what is the message that
you want to send to people with disabilities? Do we want to send
18 years after the Americans with Disabilities Act the message
that you should be careful not to achieve to your full potential, be
careful not to live as independently as possible, or you may lose
your federal civil rights protections?

That is the message that the court decisions are sending to peo-
ple with disabilities. That is the message that a lot of our disability
benefit programs are sending to people with disabilities. Those pro-
grams need to be modernized.

But certainly in the area of civil rights, we should be sending the
message that people with disabilities should achieve to their full
potential, should enjoy their civil rights protections, and cases of
employment discrimination should turn on whether they are quali-
fied for the job, not how disabled they are.

Thank you very much for the opportunity to testify. I look for-
ward to the questions.

[The statement of Mr. Imparato follows:]

Prepared Statement of Andrew J. Imparato, President and Chief Executive
Officer, American Association of People with Disabilities (AAPD)

Chairman Miller, Ranking Member McKeon, and Members of the House Com-
mittee on Education and Labor: Thank you for the opportunity to provide testimony
today in support of the Americans with Disabilities Act Restoration Act (ADA Res-
toration Act) of 2007, H.R. 3195. My name is Andrew J. Imparato and I am the
President and Chief Executive Officer of the American Association of People with
Disabilities (AAPD). With more than 100,000 members around the country, AAPD
is the largest cross-disability membership organization in the United States. AAPD’s
mission is to organize the disability community to be a powerful force for change—
socially, politically and economically. Founded on the fifth anniversary of the sign-
ing of the Americans with Disabilities Act (ADA), AAPD has a strong interest in
the full enforcement and implementation of this landmark civil rights law. On be-
half of the Board, staff and members of AAPD, I applaud you for holding this hear-
ing today and for devoting your attention to one of the top policy priorities of the
disability community.

Prior to joining AAPD in 1999, I worked as an attorney at the Disability Law
Center in Boston, the U.S. Senate Subcommittee on Disability Policy, the U.S.
Equal Employment Opportunity Commission, and the National Council on Dis-
ability. In my role as General Counsel and Director of Policy at NCD, I oversaw a
multi-year study of federal enforcement of the ADA and other civil rights laws for
people with disabilities.
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I am honored to testify today along with Professor Robert Burgdorf, an attorney
and disability leader who played such an important role in conceptualizing and
drafting the ADA when he worked for the National Council on Disability (NCD) in
the late 1980s. Professor Burgdorf also helped to lead NCD’s more recent effort to
develop recommendations for the legislative changes needed to restore the ADA to
its original intent in the wake of a number of highly problematic Supreme Court
and lower federal court decisions that have severely restricted the scope of the pro-
tected class and made it difficult for people with a wide range of disabilities to bring
claims for discrimination in employment. Since the ADA’s passage, courts have re-
peatedly told plaintiffs—who are seeking not federal disability retirement benefits
but simply fair treatment in the workplace—that their conditions do not rise to the
level of an ADA disability and that they are not protected against discrimination
under the ADA.

Having graduated law school in 1990, I am one of many professionals with dis-
abilities who have pursued our careers armed with a federal law designed to ensure
our equal employment opportunity. I was a third year law student when I experi-
enced my first episode of serious depression. Seemingly overnight, I went from being
a confident visiting student at Harvard Law School to having difficulty getting out
of bed and making it through the day. I was blessed to have an incredibly sup-
portive wife and was able to get the support I needed to finish law school and begin
my career. Since that time, I have lived with recurrent episodes of depression and
hypomania, with a diagnosis of bipolar disorder or manic depression. I spend ap-
proximately six months every year with low energy and low self-confidence followed
by six months of high energy, high self-confidence, and limited patience. One of the
symptoms of depression is a tendency to undervalue one’s skills and work capacity,
and I remember during my first bout with depression wondering if I would be able
to function in a full-time professional environment. I now know that going to work
every day in a field that I find compelling has turned out to be one of the strongest
mood stabilizers in my life. I strongly believe in the therapeutic value of work for
people with psychiatric conditions and a wide range of disabilities, and I am deeply
troubled that we have not seen measurable increases in the employment rates of
people with significant disabilities since the ADA’s enactment in 1990.1 A report out
from the U.S. Equal Employment Opportunity Commission (EEOC) just this month2
has only added to my alarm and dismay. The report notes a decline in the employ-
ment of people with significant disabilities in the federal government every year for
more than the last decade, in sharp contrast to the overall growth of the federal
workforce.

As someone who has been very open about my diagnosis over the course of my
legal career, I have found it difficult to predict how people may react upon learning
that I have bipolar disorder. It is my observation, especially in instances in which
a disability is not visible or readily apparent, that people have the tendency either
to question whether it is real or to assume that it is so severe that it disqualifies
that person from particular jobs or assignments. One of our challenges as disability
advocates is to facilitate the ability of individuals to be open about their disabilities
and have them be taken seriously and accommodated at work if necessary, all the
while avoiding overreactions by employers or prospective employers upon learning
of a diagnosis. Surmounting such attitudinal barriers leads to better employment
outcomes, greater productivity, and a healthier work climate for the millions of
Americans who still feel the need to keep their disabilities and chronic health condi-
tions a secret at work.

For the most part, I have been quite fortunate to have found employers and men-
tors who have cultivated my talents and created opportunities for me to grow and
demonstrate my abilities. However, that is not to say that I have been nor will con-
tinue to be immune from facing discrimination in the workplace. Until recent years,
I took comfort in knowing that I had civil rights protections should I ever need
them. Unfortunately, in light of a number of narrowing court decisions in the last
decade, I no longer have confidence that the ADA would protect me if I needed it.
Because of court decisions that have aggressively narrowed the scope of the ADA’s
protected class, were I to bring a claim of disability employment discrimination
today, a court would likely conclude that my employment successes and integrated
family life indicate that my diagnosis is not sufficiently disabling to claim the pro-
tections of the ADA, even in light of blatant discrimination on the basis of my bipo-
lar disorder.? At a minimum, I could expect to be subjected to a battery of questions
probing into the intimate details of my life and disability that are entirely irrelevant
to my ability to perform the job. Throughout the country, this has become not the
exception but the norm for victims of employment discrimination on the basis of dis-
ability who attempt to have their day in court. I will highlight several of their sto-
ries throughout my testimony. Their stories help to demonstrate that this problem
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is not limited to a single outlier judge, a problematic employer or particular geo-
graphic region. Rather, the troubling case law, which is voluminous, is indicative
of a growing nationwide problem that requires a Congressional remedy.

I am here today to testify that the broad remedial statute that Congress wrote
and passed in 1990 has fallen victim to a form of judicial activism whereby the U.S.
Supreme Court and the lower federal courts have made it increasingly difficult for
individuals with epilepsy, diabetes, amputations, various forms of cancer, and a
wide range of mental and physical conditions to establish that they have a disability
for purposes of the ADA. On account of these narrowing court decisions, Americans
who experience employment discrimination on the basis of their disabilities are in-
creasingly precluded from reaching the issue of whether they were treated fairly in
the workplace because their cases are being tossed out of court on the issue of
whether their disability is “severe enough” to come under the protections of the
ADA. In fact, data suggests that as many as 97% of all disability discrimination
cases are decided in favor of the employer, often before the individual even has the
opportunity to demonstrate how their treatment was unfair.# So much a deviation
is the ADA’s current state of affairs from original Congressional intent that Mem-
bers of Congress and the former U.S. Attorney General, involved in its original pas-
sage, have repeatedly stated their displeasure® and their support of H.R. 3195 as
a remedy to the courts’ damage.

In 1990, the ADA was heralded as an “emancipation proclamation”® for people
with disabilities. Seventeen years later, on account of judicial activism, we are far
from having a law that can be counted on to safeguard the fair treatment of people
with disabilities in the workplace. On the contrary, we have a federal court decision
from just last May in which Charles Littleton, Jr., a young man with intellectual
and developmental disabilities who was attempting to start work as a cart pusher
at a local retailer through the help of a state vocational assistance program, was
told that he did not qualify for the ADA’s protections after he experienced discrimi-
nation during the hiring process. The Eleventh Circuit Court of Appeals noted about
Mr. Littleton, who lives with his mother, has the cognitive abilities of an 8 year-
old, and receives Social Security disability benefits: “We do not doubt that Littleton
has certain limitations because of his mental retardation. In order to qualify as ‘dis-
abled’ under the ADA, however, Littleton has the burden of proving that he actually
is ¥ * * gubstantially limited as to ‘major life activities’ under the ADA.”7 Later in
their analysis, the court stated that no evidence existed to support Mr. Littleton’s
contention that his intellectual disabilities substantially limit him in major life ac-
tivities, explaining, “It is unclear whether thinking, communicating, and social
interaction are ‘major life activities’ under the ADA.”8

How did we end up with such absurd court decisions all over the country, and
how do we fix them?

When Congress wrote and passed the ADA in 1990, it included in the statute a
definition of “individual with a disability” that had been used since 1978 under the
federal Rehabilitation Act. That three-pronged definition provides protections for in-
dividuals with a physical or mental impairment that substantially limits at lease
one major life activity; individuals with a history of such an impairment; or individ-
uals who are regarded or perceived as having such an impairment and treated un-
fairly on that basis. As the Supreme Court noted in its 1987 Nassau County School
Board v. Arline decision, “By amending the definition of ‘handicapped individual’ to
include not only those who are actually physically impaired, but also those who are
regarded as impaired * * * Congress acknowledged that society’s accumulated
myths and fears about disability and disease are as handicapping as are the phys-
ical limitations that flow from actual impairment.”? This key observation, coupled
with over a decade of federal case law interpreting the definition of “handicap” in
the Rehabilitation Act broadly, gave Congress every reason to expect that the ADA’s
definition would receive a similarly broad construction by the courts, thus protecting
people with all kinds of disabilities against employment discrimination.

Regrettably, beginning with a trio of Supreme Court decisions in 1999, we have
witnessed an aggressive effort by the federal courts to narrow the scope of who
qualifies for civil rights protections under the ADA. In Sutton v. United Airlines and
two related 1999 decisions,!0 the Supreme Court ruled that people who are able to
function well with the help of “mitigating measures,” including medication, pros-
thetics, diet, hearing aids, etc., should not be considered substantially limited even
if they clearly are so in their natural or unmitigated state. This holding, which di-
rectly contradicted the positions of the all of the federal agencies charged with en-
forcing the ADA,!! the eight federal Courts of Appeal that had addressed “miti-
gating measures” prior to Sutton case,!2 as well as the report language of Congres-
sional committees that helped to write the ADA,!3 has led to a string of decisions
in which plaintiffs are told that their serious health conditions do not rise to the
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level of “disabilities” and therefore they are not within the law’s protected class.
That is what happened to Ruth Eckhaus. Ms. Eckhaus, a railroad employee who
used a hearing aid and who was told by her employer that they “could not hire
someone with a hearing aid because [the employer] had no way of knowing if she
would remember to bring her hearing aid to work,” 14 was not protected by the ADA
when she sought to bring a case of employment discrimination. The court held that
Ms. Eckhaus “failed to show that her hearing impairment, when corrected by hear-
ing aids, substantially limits a major life activity,”1> and was therefore not “dis-
abled” for purposes of the ADA’s protections.

The effect of the Sutton trilogy is that people with all kinds of disabilities, who
make use of a treatment or support to enable themselves to participate more fully
and independently in society, including in the workplace, are increasingly finding
themselves without the ADA’s civil rights protections. Moreover, when employees at-
tempt to establish that they do indeed have a disability by introducing evidence that
was previously unknown to the employer and that did not form the basis for the
adverse action being challenged, that evidence is then being used successfully by
employers to argue that the employee is not qualified in the first place for the posi-
tion in question.16

The damage caused by the mitigating measures decisions has been magnified by
other rulings, notably the 2002 Supreme Court decision in Toyota v. Williams.17 In
Williams, contrary to the clear intent of Congress that the law be construed broadly
as a remedial measure, the Court ruled that that the definition of disability needed
to be interpreted strictly “* * * to create a demanding standard for qualifying as
disabled.” 18 Lower courts certainly took note of the Williams decision, ruling in case
after case that people with all varieties of disabilities—muscular dystrophy,!® epi-
lepsy,20 traumatic brain injury,2! amputation,22 breast cancer (and accompanying
masectomy, chemotherapy, and radiation therapy),23 fractured spine2¢—are not dis-
abled for purposes of the protections of the ADA. Mr. Carey McClure, an electrician
who has muscular dystrophy, is here today to give his own account of how the Wil-
lci:ams decision did just that to his case of employment discrimination in the Fifth

ircuit.

The universe of people who could experience discrimination in the workplace on
the basis of fears, myths, and stereotypes surrounding physical attributes, psy-
chiatric conditions, or medical diagnoses is extensive, and the ADA was created with
all of these people and circumstances in mind. Unlike an analysis for a disability
retirement program’s cash benefit, civil rights laws should be construed broadly to
ensure equality for all Americans. This was the clear intent of Congress and the
President in 1990, and the ADA Restoration Act seeks to reinstate this objective.

Disability civil rights laws start with the recognition that disability is a natural
part of the human experience that in no way should limit a person from partici-
pating fully in all aspects of society. Some people are born with their disabilities.
Others acquire them through accident or injury or while placing themselves in
harm’s way in service of our country. Unlike other protected classes, disability is
a category that any person at any time can join. A broad interpretation of the ADA
is something that every American can benefit from if and when they experience dis-
ability discrimination.

People with disabilities should have every incentive to function to the fullest ex-
tent of their abilities and not be punished for their successes nor subjected to a fish-
ing expedition regarding the extent of their disabilities when they seek to challenge
discrimination at work. Each summer, AAPD places college students with varied
disabilities into summer internships on the Hill and in the federal Executive
Branch. Each of our interns has worked exceptionally hard in school and life and
many have garnered a number of impressive awards and recognitions. As they grad-
uate and enter the workforce, I hope they continue to encounter work environments
that appreciate their work ethic and focus on their skills and abilities rather than
on their disabilities. In light of the Supreme Court’s restrictive interpretations of the
ADA, however, I fear, given how much they have been able to achieve, whether they
too would be shut out of the ADA’s protections should they ever require them.

I think, too, of our country’s returning Iraq and Afghanistan war veterans. I think
of the estimates that as many as 60-70% of all wounded returning veterans may
have traumatic brain injury (TBI).25 Many others are returning with post-traumatic
stress disorder (PTSD), epilepsy, depression, hearing impairments, loss of limbs, and
other complex conditions. Once these veterans begin to return to the workforce in
greater numbers, what trends will emerge regarding their integration and civil
rights protections in the workplace, given that case law surrounding each of these
disabilities is increasingly dismal?

Moreover, my two sons, ages 9 and 14, may be genetically predisposed to bipolar
disorder. What civil rights legacy can we promise them if we do not right this law?



16

As members of the Education and Labor Committee, you know that our nation’s
policies under the Individuals with Disabilities Education Act, the Rehabilitation
Act, the ADA and other laws are designed to promote equality of opportunity, full
participation, independent living and economic self-sufficiency for people with dis-
abilities. Due to a series of decisions limiting the scope of the ADA, probably best
exemplified by the recent Littleton decision, people with disabilities are being forced
to give up their civil rights protections when they try to improve their functioning
and participate in the economic mainstream. Whereas Congress intended the ADA
to tear down the shameful wall of exclusion that had barred people with a wide
range of disabilities from achieving to their full potential, the federal courts have
contorted the law to the point where they have created a new wall that is keeping
disabled victims of discrimination from ever reaching the issue of whether they were
treated fairly or discriminated against at work.

The ADA Restoration Act, H.R. 3195, is a straightforward bill that will make it
crystal clear that employment discrimination cases should be about how a person
was treated at work and not about whether that person’s impairments make it hard
to brush one’s teeth,26 comb one’s hair,27 or have children.28 The bill will refocus
the courts on an employee or applicant’s qualifications and performance and away
from intimate details about their disabilities that are irrelevant to the workplace
and often unknown to their employer or prospective employer. It will restore civil
rights protections for people with epilepsy, diabetes, cancer, depression, amputa-
tions, and a whole host of physical and mental disabilities who have been denied
their day in court because of activist judicial rulings that ignore legislative history
and Congressional intent. It will end the perverse incentive created by court rulings
‘fghat punish people who successfully manage their disabilities and enter the work-
orce.

I am delighted that H.R. 3195 has attracted broad bipartisan support in the
House under the strong leadership of Congressmen Steny Hoyer and Jim Sensen-
brenner, and I encourage this Committee to mark it up and send it to the House
floor with strong bipartisan support. H.R. 3195 will recreate the level playing field
that Congress had in mind when it passed the ADA in 1990. It will send a message
to the activist bench that they should adhere to Congressional intent and not re-
write laws to suit their own political or policy agenda. It will not solve all of the
many challenges that people with disabilities continue to face in the workplace, but
it will reestablish a solid foundation on which we can build policies and programs
to bring more people with disabilities into the economic mainstream.

Thank you again for the opportunity to provide testimony, and I look forward to
your questions.
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Mr. ANDREWS. Mr. Imparato, thank you, and I apologize for leav-
ing briefly in the middle of your testimony. I have read it and ap-
preciate it. I think that your personal insights further amplify the
scho}llarship and work you have done here. Thank you very, very
much.

Mr. McClure, welcome to the committee. We are happy to have
you here.

STATEMENT OF CAREY MCCLURE, ELECTRICIAN

Mr. McCLURE. Thank you very much.

Mr. Chairman and members of the committee, good morning. My
name is Carey McClure, and I am from Griffin, Georgia. I am an
electrician and I would like to thank you for holding his hearing
to give me a chance to tell my story.

I have been an electrician for over 20 years. I have always want-
ed to be an electrician, and I have loved to do it. When I was 15
years old, I was diagnosed with facioscapulohumeral muscular dys-
trophy. As a result of my condition, the muscles in my face, back
and upper arms are weak. I have constant pain in my shoulders,
and I will now show you how high I can lift my arms in the air.
That is the highest they will go.

Like so many other people with disabilities, I found ways to live
with my condition. For instance, I use a step-stool in the kitchen
so I can reach the cabinets. When I shampoo my hair, I support
one hand with the other to get my hand over my head, like this.

I do much the same to comb my hair, brush my teeth. Instead
of wearing T-shirts, I generally wear button-down shirts, which
don’t require me to raise my arms over my head. When I eat, I hold
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my head over my plate and prop my elbow on the table so that I
can raise the fork or spoon to my mouth. The point is, my muscular
dystrophy does not stop me from living my life. There is virtually
nothing I can’t do.

Unfortunately, General Motors didn’t feel the same way. My fa-
ther and brother both work for General Motors, so you could say
that General Motors practically raised me. General Motors sup-
ported our family, it pays well, and offers good benefits. For as long
as I can remember, it has been a dream job for me.

In September, 1999, I applied for an electrical position at the
General Motors assembly plant in Arlington, Texas. The following
month, General Motors invited me to fly out to its Texas assembly
plant and take a written and practical exam. I passed both of them.
In December of 1999, GM sent me a letter and offered me a job and
asked me to take a pre-employment physical.

I called back and accepted the job and scheduled an appointment
with the GM plant medical director for January 5, about a week
before I started my job. In the meantime, I got ready for the big
move. I quite my electrical job at the roofing company, sold my
house in Griffin, Georgia, withdrew my daughter from high school,
and packed up all the things we needed in anticipation of the relo-
cation.

When I got to Texas, I went to the plant medical director’s office
for my physical exam. The physical went fine until the doctor
asked me to lift my arms above my head, which I could not do. The
doctor asked me hypothetically how I could reach electrical work
above my head. I told him I would get a ladder. He asked, what
if a ladder would not reach high enough? I told him I would get
a taller ladder. [Laughter.]

For over 20 years, I have been an electrician. For over 20 years,
I have been working on things above my head without a problem.
Sometimes I throw my arms above my head and lock my elbows.
Most of the time there is something that I can prop my arm
against so I can reach it just like if I am brushing my teeth. Other
times, all it takes is a step-stool or to have a ladder or a hydraulic
lift as other electricians use. When I toured the GM plant, I saw
people using hydraulic lifts just like I used on every other job I
had.

But this doctor wouldn’t hear it. He didn’t think I could do the
job that I have been doing my entire life. He recommended that
GM revoke my job offer, and that is exactly what they did. An as-
sistant gave me the bad news, and I just stood there stunned. I had
just quit the previous job, sold my house, packed my bags, relo-
cated my family from Georgia to Texas for the dream job I had
been trying to get my whole professional life. General Motors had
just taken my dream job away from me.

I didn’t know much about the ADA, but I knew that I had a dis-
ability and GM took the job away from me because of my disability,
not because I couldn’t do the work of an electrician. I can do the
job. That is the bottom line. So I found a lawyer and we filed a law-
suit. During my lawsuit, General Motors asked me all sorts of per-
sonal questions like how I comb my hair, how I brush my teeth.
They asked me how I play with my grandchildren. They asked me
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how I bathe and how I clean my house. They even asked me how
I would have intercourse.

They asked me things that they didn’t need to know, that did not
have anything to do with work at the GM plant. Even though GM
revoked my job offer for my disability, GM lawyers started arguing
with the court that I did not have a disability at all. Well, you can’t
have it both ways. Am I disabled or not? If I am, then the ADA
should have been there to protect me. If I am not, then I should
be working with my father and brother both at General Motors
right now.

Unfortunately, the courts agreed with GM. The trial court said
to me, “The ability to overcome the obstacles that life has placed
in my path is admirable,” but that in light of my abilities, I was
no longer disabled because I had adapted so well to living with
muscular dystrophy, and made myself a productive member of the
workforce for over 20 years, the court said I wasn’t protected by the
ADA. That doesn’t make any sense to me.

As I told the court who heard my case, if someone who was suf-
fering from an undisputable muscular dystrophy is not an indi-
vidual with a disability under the ADA, then who is? The court told
me that they were just interpreting the ADA like the Supreme
Court told them to, and that my problem was with the Supreme
Court, not them. Well, you can do something about the Supreme
Court’s interpretation of the ADA. For the sake of people with dis-
abilities like me who want to work, but are discriminated against,
I hope you will.

Thank you very much for giving me the opportunity to speak.

[The statement of Mr. McClure follows:]

Prepared Statement of Carey L. McClure, Electrician

Mr. Chairman and members of the Committee: Good Morning. My name is Carey
McClure, and I am an electrician from Williamson, Georgia. I'd like to thank you
for holding this hearing today, and for giving me a chance to tell my story.

I have been an electrician for over twenty years. I earned a technical certificate
from the United Electronics Institute after high school and then worked my way up
from apprentice electrician to journeyman electrician. I've always wanted to be an
electrician, and I love what I do. It is my hobby, and it is my fun.

When I was fifteen years old, I was diagnosed with facioscapulohumeral muscular
dystrophy. “Muscular dystrophy” means progressive muscle degeneration.
“Facioscapulohumeral” refers to the parts of my body that are most seriously af-
fected: the muscles in my face, shoulder blades, and upper arms. There are nine
types of muscular dystrophy, and this is mine. As a result of my condition, the mus-
cles in my face, back, and upper arms are weak. I'm unable to lift my arms above
shoulder-level, and I have constant pain in my shoulders.

But like so many other people with disabilities, I've found ways to live with my
condition. For instance, I have a stepstool in my kitchen that I use to reach my cabi-
nets. When I shampoo my hair, I support one hand with the other to get it over
my head, or I bend forward so my hands can reach my head. I take showers because
it’s easier for me to bathe all of my body parts standing rather than sitting down.
When I comb my hair or brush my teeth, I prop up my elbow with the other hand.
Instead of wearing T-shirts, I generally wear button-down shirts, which don’t re-
quire me to raise my arms over my head. To put on a T-shirt, I bend at the waist
and pull the back of the shirt over my head. When I eat, I hold my head over my
plate and prop my elbows on the table so that I can raise my fork or spoon to my
mouth. And while I love my grandchildren, and play actively with them, I don’t take
care of them alone for fear I might suddenly need to lift them above chest-height
to get them out of harm’s way.

The point is, my muscular dystrophy doesn’t stop me from living my life. There
is virtually nothing I can’t do. Unfortunately, General Motors (GM) didn’t feel the
same way.
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My father and brother both work for GM, so I guess you could say GM practically
raised me. GM supported our family, and it pays really well and offers good bene-
fits. It’s a great place to work, and for as long as I can remember, it’s been my
“dream job.”

I applied for an apprenticeship with GM three times, but those positions were put
on hold and never filled. I applied for a journeyman electrician position another
time, but there were 400 applicants for seven or eight positions and so I didn’t get
that job either.

In September 1999, I gave it another shot and responded to a newspaper ad seek-
ing applicants for electrician positions at the GM assembly plant in Arlington,
Texas. This time was different. In November 1999, GM invited me to fly out to its
Texas assembly plant to take a written exam and a practical, “hands-on” exam. I
passed both of them. In December 1999, GM sent me a letter offering me the job
and asked me to take a pre-employment physical. I called back and accepted the
job, and scheduled an appointment with GM’s plant medical director for January
5th—about a week before my start date.

In the meantime, I got ready for the big move. I quit my electrician job with a
roofing company; sold my house in Griffin, Georgia; withdrew my daughter from her
high school; and packed up all of our things in anticipation of relocating.

When I got to Texas, I went on a tour of my new plant. From the tour and the
job description in the ad I answered, I knew that the job I'd be filling would be easi-
er than the one I had left in Georgia, and would also pay better wages. At my prior
job with the roofing company, I was doing electrical maintenance on a production
line. That meant that I performed two completely different types of jobs: I was both
an electrician and a mechanic. If there was a 400-pound motor sitting there that
needed replacing, I'd have to disconnect the wires, unbolt the motor, move the
motor, put the new motor in, then wire it back up. The position I'd accepted at GM
was much more specialized. There, I would be doing just the job of an electrician—
I'd only have to disconnect the wires and then let the GM mechanics take care of
the rest.

There was a doctor’s office in the plant where I went for my physical exam. It
was a normal physical exam like those I'd taken and passed for all of my other jobs.
The physical went fine until the doctor asked me to lift my arms above my head,
which I could not do.

The doctor asked me hypothetically how I would reach electrical work above my
head. I told him I'd get a ladder. He asked what I'd do if the work was higher than
the ladder. I told him I’d get a taller ladder.

For over twenty years, I've been an electrician. For over twenty years, I've worked
on things above my head without a problem. I've run pipe all the way up against
the ceiling. I've worked on lights all the way up against the ceiling. Sometimes I
throw my arms up in the air and lock my elbows. Most of the time, there’s an object
next to me that I can prop my arms on, just like I do when I'm brushing my teeth.
Other times, all it takes is a step-stool like I have for my cabinets, or a ladder or
a hydraulic lift like many electricians use. When I toured the GM plant, I saw peo-
ple using those hydraulic lifts just like at every other job I'd had.

But this doctor wouldn’t hear of it. He didn’t think I could do a job that I'd been
doing my entire life, even though he later admitted that he didn’t even know what
the functions of my electrician job were. Regardless, he recommended that GM re-
voke my job offer, and that’s exactly what GM did. An assistant gave me the bad
news, and I just stood there stunned, in the middle of the doctor’s office lobby, and
I didn’t know what had hit me. I had just quit my previous job, had sold my house,
packed my bags, and relocated my family from Georgia to Texas for the dream job
I'd been trying for my whole professional life. GM had just taken my dream job
away from me.

I didn’t know much about the Americans with Disabilities Act, but I knew that
I had a disability, and that GM took my job away because of my disability—not be-
cause I couldn’t work as an electrician. I can do that job—that’s the bottom line.
So I found a lawyer, and we filed a lawsuit.

During my lawsuit, GM’s attorney asked me all sorts of personal questions like
how I comb my hair and how I brush my teeth. They asked me how I play with
my grandchildren. They asked me how I bathe, and how I clean my house. They
asked me how I drive a car. They even asked me how I have intercourse. They
asked me things they don’t need to know—things that don’t have anything to do
with my ability to work at GM.

Even though GM revoked my offer because of my disability, GM’s lawyers started
arguing to the federal courts that I didn’t have a disability at all. Well, you can’t
have it both ways—am I disabled or not? If I am, then the ADA should have been
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there to protect me. If I'm not, then I should be working with my father and my
brother at GM right now.

Unfortunately, the courts agreed with GM. The trial court said that my “ability
to overcome the obstacles that life has placed in my path is admirable,” but that
in light of my ability, I was no longer disabled. Basically, the court punished me
for making myself a productive member of the workforce for over twenty years. Be-
cause I'd adapted so well to living with muscular dystrophy, the court said I wasn’t
protected by the ADA. That doesn’t make any sense to me.

I lost my case. I lost my house. And I lost two jobs—the electrician job with the
roofing company that I left, and the electrician job that GM gave and then took
away from me. But I have no ill will towards GM. I still buy vehicles from them,
and I'd work there today if I could. That’s all I've ever wanted to do.

I found another job after GM revoked its offer, but it took me six months to find
one that paid the same as my old job with the roofing company, and it still didn’t
pay as high as GM. In my first evaluation at that job, my boss ranked me excellent
in five out of seven categories and next highest on the other two.

I enjoy being an electrician, and I'm good at it. I wish that GM had given me the
chance to prove that I can do the job, and I wish that the ADA had been there to
protect me when GM didn’t give me that chance. Unfortunately, there are many
people with disabilities like me who are not getting the protection they deserve be-
cause the courts are telling them that they’re not “disabled.”

As T told the courts who heard my case, “if one who suffers from undisputed mus-
cular dystrophy is not an individual with a disability under the ADA,” then who is?
The courts told me that they were just interpreting the ADA like the Supreme
Court told them to, and that my problem was with the Supreme Court—not them.
You can do something about the Supreme Court’s interpretation of the ADA. For
the sake of people with disabilities like me who want to work but are discriminated
against, I hope you will.

Thank you for giving me the opportunity to speak before you today.

Mr. ANDREWS. Mr. McClure, thank you very much for coming
and telling us meaningful stories about your life that will help us
make the decisions we need to do. Thank you very, very much. We
appreciate it.

Mr. Fram, welcome. I understand you came here as a page, and
have extensive Washington history. Welcome back.

STATEMENT OF DAVID K. FRAM, DIRECTOR, ADA & EEO
SERVICES, NATIONAL EMPLOYMENT LAW INSTITUTE

Mr. FrRaAM. Thank you. My name is David Fram, and I am the
director of ADA training for the National Employment Law Insti-
tute. I have provided ADA training to most federal agencies, in-
cluding the House, and most Fortune 500 companies. My book, Re-
solving ADA Workplace Questions, which is now in its 23rd edition,
analyzes the Supreme Court cases and all of the federal Courts of
Appeals cases on the issues. Prior to my work with the Institute,
I was a policy attorney in the ADA Division of the EEOC.

It is because of my work on both sides of the issue that I have
been asked to address some of my concerns about the ADA Res-
toration Act. It is important to first look at what the law currently
does. The ADA does two things. It says you can’t discriminate
against somebody because of a disability, and it says you have to
provide a reasonable accommodation to an otherwise qualified indi-
vidual with a disability. And of course, it defines “disability” as
being an impairment that substantially limits a major life activity.

Courts have very broadly over the years determined what is an
impairment. Any disorder is an impairment, so the flu, a broken
finger, a scar could be an impairment. The reason these aren’t dis-



22

abilities is because they don’t substantially limit a major life activ-
ity. “Substantially limits” looks at duration, looks at seriousness.

If somebody does have a disability, the next question, of course,
is whether that person is qualified. Do they have the background
and can they do the essential functions of the job?

Now, let us look at the three major changes proposed by the Res-
toration Act. First, the act would change the definition of “dis-
ability” to cover any impairment, removing the “substantial limita-
tion” requirement. So there would be no degree of seriousness or
duration. So a chipped tooth, the flu, a broken finger would auto-
matically be disabilities. It also means that alopecia, having a hair
impairment like mine, would be an automatic disability. And it is
just not correct to say that this restores the ADA to what it was.

The statute on its face, the Rehab Act on which it was based, the
regulations from the EEOC—all say there has to be a substantial
limitation of a major life activity. In all of my years at the EEOC
and with the Institute, I have never heard anyone argue that the
ADA should cover all impairments.

Question—Would it be good policy to change the law in this
sweeping way? Now, I understand that proponents want to, validly
want to change the law so courts focus on whether there has been
discrimination, instead of focusing on whether there is a disability.
The problem is that the ADA is not like the typical discrimination
law. It requires reasonable accommodation. So the proposed
changes would potentially mean that an employer has to give an
accommodation to somebody like me so I can get a hair transplant,
and that can’t be what Congress intended.

Also, since employers have limited resources, it means that some-
body with the flu could be competing with somebody who has lung
cancer for the modified schedule. And that couldn’t be what Con-
gress intended. Remember, the ADA also prohibits disability-re-
lated questions of employees unless they are specifically about the
job. So if disability equals impairment, that makes it flatly illegal
for an employer, for a supervisor to ask an employee, “oh, do you
have a cold or how did you break your leg.” And that can’t be what
Congress intended.

An even more basic question is whether the ADA is intended to
give someone with a sprained ankle the same protection as some-
body who has paraplegia. It is intended to give somebody with the
flu, put that person in the same category with somebody with
breast cancer? In my opinion, that can’t be what Congress in-
tended. So it seems to me the definition of “disability” should not
be changed, but it is also clear that courts have excluded individ-
uals who Congress did want to protect under the law.

Now, a fair reading of the legislative history supports the pro-
ponents’ view for the second proposed change, which is that the law
should be read expansively and that the seriousness of a person’s
condition should be analyzed as if that person were not taking
medication. Congress wanted to do this to prevent people from
being thrown out of court because they took steps to alleviate their
conditions.

The Supreme Court decided, of course, not to follow the legisla-
tive history. In Sutton v. United Airlines, they considered whether
the vision impairment of the plaintiffs who wore glasses should be
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analyzed with or without their glasses, and decided instead of just
carving out an exception for glasses, they said, no, we are going to
look at everyone with their mitigating measures. And of course,
after Sutton, lots of plaintiffs, as you see in the written materials
I have submitted, were thrown out of court because they took medi-
cation. Is that what Congress intended?

The third change by the act would put the burden of proof on em-
ployers to show that an individual is not qualified. Now, in the in-
terest of time, I won’t get into that right now except to say that
this is simply inconsistent with every other employment discrimi-
nation law.

So it boils down to this. The legislation would restore the ADA
in that an individual’s condition should be analyzed without medi-
cation or mitigating measures, but to change the definition of “dis-
ability” to cover, literally cover everyone in America wouldn’t be re-
storing the ADA. It would certainly lead to a deluge of unintended
consequences.

Thank you.

[The statement of Mr. Fram follows:]

Prepared Statement of David K. Fram, Esq., Director, ADA & EEO Services,
National Employment Law Institute

It is a pleasure to be here as you consider changes to the Americans with Disabil-
ities Act, the most important piece of civil rights legislation of our generation.

It is especially great to be back in this place where I formed wonderful memories
of my teenage years—as both a Congressional Page, and as an intern for Senator
Paul Sarbanes. And what an honor it is to be in front of this Committee, with rep-
resentatives from my hometown, Baltimore (Congressman Sarbanes), and my cur-
rent home, Long Island (Congressman Bishop).

My name is David Fram, and I'm the Director of ADA and EEO Services for the
National Employment Law Institute. In this role, I train a wide range of groups on
how to comply with and how to enforce the ADA. These groups include virtually
every federal agency (including the U.S. House of Representatives and the U.S. Sen-
ate), most Fortune 500 companies, colleges and universities, non-profits, unions, and
plaintiffs’ organizations. I have also written a book, Resolving ADA Workplace Ques-
tions, now in its 23rd edition, which analyzes every major ADA case from the Su-
preme Court and the federal Courts of Appeals, as well as any new positions from
the Equal Employment Opportunity Commission.

Prior to my work with the Institute, I was a Policy Attorney at the EEOC from
1991 through 1996. In that job, I was part of the ADA Division, working on EEOC
documents interpreting and enforcing the ADA and the Rehabilitation Act.

A number of employers and employer-oriented organizations expressed concerns
to me about the changes proposed by the ADA Restoration Act. Because of my expe-
rience on both sides of these issues, these groups have encouraged me to testify con-
cerning my personal concerns on the proposed legislation. I cannot in all candor,
however, tell you that these groups will necessarily agree with everything I'm about
to say.

Before anyone can intelligently discuss those changes, it’s critical to briefly review
the most important provisions of the ADA as it currently exists.

The employment provisions of the ADA accomplish two major goals. First, the law
says that an employer cannot discriminate against a qualified individual with a dis-
ability in, among other things, hiring, firing, employment terms and conditions, and
insurance coverage. Second, the law says that these non-discrimination provisions
require an employer to provide “reasonable accommodations” to otherwise qualified
individuals, so that these individuals can perform the essential functions of the job.!

In addition to these basic provisions, the ADA also prohibits employers from ask-
ing any disability-related questions or requiring medical examinations of applicants,
and allows employers to ask these questions and require these exams of employees
only ;Vhen these are considered “job-related and consistent with business neces-
sity.”

As you have heard from other witnesses, the law specifically defines someone with
a “disability” as an individual who currently has, has a “record of,” or is “regarded
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as” having an “impairment” that “substantially limits” a “major life activity.”3 This
language was specifically taken from the Rehabilitation Act of 1973.4 Courts have
interpreted broadly what is considered an impairment—any physical or mental dis-
order is an impairment.> So, this would include a chipped tooth, the flu, or a broken
finger. The reason these conditions would not be considered disabilities is that they
do not “substantially limit” a major life activity. In determining whether an impair-
ment “substantially limits” a major life activity, courts analyze the individual’s abili-
ties compared to those of the average person.® Ever since the ADA came into force,
one important question has been whether to analyze the individual’s condition in
a medicated or mitigated state (if s/he medicates or mitigates), or whether to ana-
lyze what the condition would be like without medication or mitigation. On its face,
the statutory language arguably suggested that an individual should be analyzed
with medications or mitigating measures. However, based on the ADA’s legislative
history, the EEOC instructed employers to look at what the individual’s condition
would be like without medication or mitigation, and many federal courts followed
this approach.”

Indeed, shortly before the Supreme Court weighed in on the issue, the Fifth Cir-
cuit Court of Appeals noted the “most reasonable reading of the ADA” was to con-
sider mitigating measures in determining when an individual had a disability.8 But,
the court also pointed out that the EEOC’s Guidelines, the legislative history and
the majority of other federal courts provided that an individual’s mitigating meas-
ures should not be considered in determining whether an individual had a dis-
ability.® The Fifth Circuit adopted a middle of the road approach recognizing that
while Congress intended that courts should consider people in their unmitigated
state in deciding whether an individual was disabled, it didn’t make sense for courts
not to consider some mitigating measures in situations where a person’s condition
has been permanently corrected or ameliorated. In fact, the court held that serious
conditions similar to those mentioned in the legislative history and EEOC guide-
lines, such as diabetes, epilepsy, hearing impairments, etc. would be considered in
their unmitigated state.l© The Supreme Court, however, held the opposite when it
decided Sutton v. United Airlines,!! which I’ll talk about shortly.

Once the individual is determined to have a covered disability, the next question
is whether the individual is “qualified,” which means that the individual satisfies
the job’s background requirements and that s/he can perform the job’s “essential
functions,” with a reasonable accommodation if needed.12 As with other discrimina-
tion laws, courts use the McDonnell Douglas framework,!3 requiring the individual
to show as part of his prima facie case that s/he has a disability and that s/he is
qualified. In this regard, the courts have put the burden of proof on the employer
to demonstrate which functions are essential, and then put the burden on the indi-
vidual to show that s/he can do those essential functions.14

I would like to address the three major changes proposed by the ADA Restoration
Act: (1) changing the definition of disability to cover all impairments, regardless of
the seriousness of the impairment; (2) reversing the Supreme Court cases instruct-
ing courts to analyze conditions as controlled with medication or mitigating meas-
ures if the individual uses such measures; and (3) changing the burden of proof to
require an employer to show that an individual is not qualified.

1. Changing the Definition of Disability

The “ADA Restoration Act” would change the definition of disability to cover any
physical or mental impairment, and to remove the requirement that the impairment
“substantially limit” a major life activity. This, therefore, does away with the notion
that the impairment has to have some degree of seriousness and some degree of du-
ration. As a result, a chipped tooth, the flu, and a broken finger would automatically
be covered as disabilities. It also means that alopecia (having a hair impairment,
like mine) would be a covered disability.

It is simply incorrect to say that this restores the ADA to what it once was. The
statute, on its face, states that the impairment has to substantially limit a major
life activity.1> The Rehabilitation Act, on which the ADA was based, states that the
impairment has to substantially limit a major life activity.’®6 The EEOC’s regula-
tions (and the Appendix to the regulations, and the EEOC’s own Compliance Man-
ual instructions on the definition of disability), all state that the impairment must
substantially limit a major life activity.l? In fact, in my years at the EEOC and in
all of my years with the Institute, I've never heard anyone say that the ADA was
meant to cover people with any impairment. So, it is not accurate to say that this
is a “restoration” act. Rather, this would be a new law that is vastly broader than
the ADA.

Would it be good policy to change the law in such a sweeping way? I understand
that the proponents of the bill want to change the ADA so that the issue becomes
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whether discrimination has occurred, rather than focusing on whether an individ-
ual’s condition is a disability.1® The problem with this view is that the ADA is not
like the traditional discrimination laws. The ADA goes several steps further. As
we've talked about, it requires reasonable accommodation for the individual with a
disability. In fact, as the Supreme Court has noted, the ADA requires employers to
give preferential treatment to individuals with disabilities. If the proposed changes
were enacted, it would mean that an employer would have to provide reasonable ac-
commodation for the person with a chipped tooth or the flu. An employer would
have to provide reasonable accommodation for someone with a sprained ankle. An
employer would have to provide reasonable accommodation for someone who is bald
wht():1 v(\lfants time off to get a hair transplant. This couldn’t be what Congress in-
tended.

In addition, rewriting the definition of “disability” would have detrimental effects
in the workplace. Because employers have limited resources, it means that the per-
son with a sprained ankle could be competing with the veteran who has no legs for
the accessible parking space. It means that the person with the flu could be com-
peting with someone with AIDS for the modified schedule. This couldn’t be what
Congress intended.

The ADA also covers employer-provided health insurance. What this means is
that disability-based distinctions in health insurance plans might be illegal.1® If the
definition of disability were changed to cover all impairments, employers could be
acting illegally if they had different medical coverage for dental conditions than for
other types of medical conditions. Employers would be acting at their peril if they
denied medications or medical treatment for baldness, because that would be a dis-
ability-based distinction. This couldn’t be what Congress intended.

As I also have mentioned, the ADA prohibits pre-offer questions likely to disclose
an applicant’s disability, and it prohibits those questions of employees unless they
are specifically related to the job. But if the definition of disability is changed to
cover all impairments, that would make it flatly illegal to ask applicants about any
impairments, and to ask employees about any impairments unless specifically re-
lated to the job. This means that if an employee comes to work with a broken leg
and the supervisor says, “How did you break your leg?” the supervisor has engaged
in illegal conduct under the ADA. It also means that if an employee comes to work
sneezing and coughing, and his supervisor says, “Do you have a cold?” the super-
visor has engaged in illegal conduct under the ADA. This couldn’t be what Congress
intended.

An even more basic question is whether the ADA is intended to give someone with
a sprained ankle the same protections as someone who has paraplegia? Is the ADA
intended to put someone with the flu in the same category as someone who has
breast cancer and is undergoing chemotherapy and radiation? Is the ADA intended
to give someone with a toothache the same rights as someone who has insulin-de-
pendent diabetes? This couldn’t be what Congress intended.

2. Reversing the Supreme Court Cases on Mitigating Measures

To me, it is clear that the ADA was never intended to cover every individual with
any impairment. But, it also is my view that the effects of the Sutton decision have
excluded individuals whom Congress wanted to protect under the law. For example,
in one recent Court of Appeals case, a court said that a woman with breast cancer,
who had undergone chemotherapy and radiation, had suffered severe nausea, and
had been unable to care for herself or to work, was not considered covered under
the law.20 In other cases, individuals with insulin-dependent diabetes and epilepsy
were not considered covered under the law even though the legislative history iden-
tibﬁelzd those conditions as impairments which were likely to reach the level of dis-
abilities.

A fair reading of the ADA’s legislative history supports the notion that the law
was to be read expansively and that individuals were to be analyzed in their
unmedicated (i.e., unmitigated) state.2! This approach was grounded in the idea
that Congress did not want to exclude people because they took steps to alleviate
their conditions. It also was grounded in the idea that otherwise, individuals would
be stuck in a Catch 22—they might only have disabilities if they did not take their
medications, but they might not be qualified if they did not take their medications.
As T said earlier, the EEOC and most federal courts followed the legislative history.

The Supreme Court, however, decided not to follow the legislative history. In Sut-
ton v. United Airlines,22 the Supreme Court considered whether the plaintiffs, who
wore glasses, should be analyzed with or without their glasses in determining
whether their vision impairments were substantially limiting. The Court concluded
that individuals should be analyzed with mitigating measures if they used these
measures. The Supreme Court arguably could have carved out an exception for
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glasses (since glasses are so common in our society, and an individual’s condition
is analyzed as compared to the average person). But they chose instead to say that
all individuals, regardless of condition, should be analyzed as mitigated.23 After Sut-
ton, many plaintiffs have not been able to proceed with a disability discrimination
claim because they took medication (even for a serious condition) or used pros-
theses.24 This result appears to be inconsistent with legislative intent expressed in
legislative history.

3. Changing the Burden of Proof

The ADA Restoration Act also changes the burden of proof in ADA cases, by re-
moving the plaintiff’s responsibility to show that s/he is qualified for the job. In-
stead, the Act puts the burden of proof on the employer to show that the individual
is not qualified. This is simply not consistent with other employment discrimination
laws, which use the McDonnell-Douglas standard, discussed earlier. In addition,
from a practical perspective, it makes sense to require the plaintiff to prove that
s/he is qualified, since that individual has the critical evidence on this issue. More-
over, the burden of proof has simply not been a problem under the ADA.

Therefore, to change this burden would make the ADA burden of proof scheme
different from the other EEO laws, and would not make sense from an evidentiary
or practical perspective.

Conclusion

It boils down to this: the legislation would likely only “restore” the ADA in the
sense that it would require courts to analyze an individual’s disability status with-
out regard to medication or mitigating measures. But changing the definition of dis-
ability to cover everyone in America would not be “restoring” the ADA. In fact, it
would dilute the importance of the law for people who have serious conditions, and
could lead to a deluge of unintended consequences.
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Mancini v. Union Pacific Railroad Co., 2004 U.S. App. LEXIS 8213 (9th Cir. 2004)(unpublished),
the court held that the plaintiff’s epilepsy was not a disability because “the manifestations of
his epilepsy, i.e., the seizures, are ‘totally controlled’ through the consistent use of medication.”
In Collins v. Prudential Investment and Retirement Services, 2005 U.S. App. LEXIS 148 (3d
Cir. 2005)(unpublished), the court noted that the employee’s ADHD might not be a disability
where the condition was corrected with medication. The court stated that the mitigating meas-
ure need not “constitute a cure.” In Manz v. County of Suffolk, 2003 U.S. App. LEXIS 3361 (2d
Cir. 2003)(unpublished), the court found that the plaintiff’s vision impairments were not a dis-
ability because he used very strong glasses which allowed him to see sufficiently well. Likewise,
in Casey v. Kwik Trip, Inc., 2004 U.S. App. LEXIS 22569 (7th Cir. 2004)(unpublished), the court
found that the plaintiff was not substantially limited in performing household chores where she
admitted that she performs these chores by using adaptive measures, such as using both hands
or certain tools or equipment (such as an electric can opener) to grip and manipulate objects.
In Carr v. Publix Super Markets, Inc.,, 2006 U.S. App. LEXIS 2845 (11th Cir.
2006)(unpublished), the court held that the employee’s impaired arm did not substantially limit
his major life activities because he had learned to compensate through the use of his other arm.
Similarly, in Didier v. Schwan Food Co., 465 F.3d 838 (8th Cir. 2006), the court held that de-
spite his hand injury, the employee was not substantially limited in performing manual tasks
and caring for himself. The court noted that although the employee “has difficulty with shaving
and other grooming activities, he learned to do these things left-handed.” Interestingly, in Wal-
ton v. U.S. Marshals Service, 492 F.3d 998 (9th Cir. 2007), the court held mitigating measures
includes not only “measures undertaken with artificial aids, like medications and devices,” but
also “measures undertaken, whether consciously or not, with the body’s own systems.” In this
case, the court held that the plaintiff’s inability to “localize sound” was mitigated by her own
“visual localization.” In Berry v. T-Mobile USA, Inc., 490 F.3d 1211 (10th Cir. 2007), the court
held that the plaintiff was not substantially limited in her major life activities since she can
perform her activities “given sufficient rest,” she can “walk with the aid of a cane,” and she “can
treat her symptoms with medication.” Using curious legal reasoning, the court also held that
the plaintiff's “family’s assistance with the household chores” can be considered in determining
whether she is substantially limited “as that is part of daily living in most families.”

In Orr v. Wal-Mart Stores, Inc., 297 F.3d 720 (8th Cir. 2002), the court found that the plaintiff
did not show that his diabetes, as controlled with insulin, substantially limited his major life
activities. The court noted that it would not analyze “what would or could occur if Orr failed
to treat his diabetes or how his diabetes might develop in the future. In Sinclair Williams v.
Stark, 2001 U.S. App. LEXIS 5367 (6th Cir. 2001)(unpublished) and Hill v. Kansas City Area
Transportation Authority, 181 F.3d 891 (8th Cir. 1999), the courts found that the employees’
hypertension was not a disability because they controlled the condition with medications such
that it did not substantially limit their major life activities. In Cotter v. Ajilon Services, Inc.,
287 F.3d 593 (6th Cir. 2002), the court held that the individual’s colitis “must be viewed in its
medicated—and thus substantially controlled—state.” Likewise, in Hein v. All America Plywood
Co., 232 F.3d 482 (6th Cir. 2000), the court held that the plaintiff’s hypertension, as medicated,
was not a disability because he functioned “normally” and had “no problems ‘whatsoever’”
(quoting the plaintiff). In this case, the plaintiff, a truck driver, had asked the court to analyze
his unmedicated condition because he was fired for refusing to take a driving assignment that
he claimed would prevent him from getting a refill of his medication. The court concluded that
he could have obtained the refill if he had been more diligent. In Spades v. City of Walnut
Ridge, 186 F.3d 897 (8th Cir. 1999), the court held that the employee’s depression was not a
disability since he conceded that he functioned well with his medications. Similarly, in EEOC
v. R.J. Gallagher Co., 181 F.3d 645 (5th Cir. 1999), the court noted that it did “not doubt” that
the plaintiff’s condition, “if left untreated, would affect the full panorama of life activities, and
indeed would likely result in an untimely death.” Nonetheless, the court concluded that “the pre-
dicted effects of the impairment in its untreated state for the purposes of considering whether
a major life activity has been affected by a physical or mental impairment has, however, been
foreclosed” by the Supreme Court. In Muller v. Costello, 187 F.3d 298 (2d Cir. 1999), the court
concluded that the plaintiff’s asthma did not substantially limit his ability to breathe, after tak-
ing into account his inhalers and other medications. Similarly, in Ivy v. Jones, 192 F.3d 514
(5th Cir. 1999), the court held that whether the plaintiff's hearing impairment “substantially
limited” her hearing should be determined as corrected by her hearing aids. The court noted
that the plaintiff's hearing might not be substantially limited in light of the evidence showing
that her hearing was “corrected to 92% with one hearing aid and 96% with two hearing aids.”

Mr. ANDREWS. Mr. Fram, thank you very much for your thought-
ful testimony.

Dr. Burgdorf, we appreciate your contribution to this law from
the beginning, and we are happy that you are with us today.

STATEMENT OF ROBERT L. BURGDORF, PROFESSOR OF LAW,
UNIVERSITY OF THE DISTRICT OF COLUMBIA

Mr. BURGDORF. Thank you.
Chairman Andrews, Ranking Member McKeon, members of the
committee, it is an honor and it is a solemn responsibility for me
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to have this opportunity to testify before the committee. I am hum-
bled somewhat by the thought that there are many, many, many
Mr. McClures in America, many people who were told by the Con-
gress, were told by the president, were told by many of us who
teach about disability rights law, that henceforth they would be
protected from discrimination.

Today, they find out—not today literally—in recent years they
have found out that isn’t true anymore. Many people who were
clearly protected by the ADA when it was enacted, in everyone’s
eyes that spoke at that time, find out when they are told by a
court, you may have a disability, but it is not a serious enough dis-
2a&bility for you to be protected by the Americans with Disabilities

ct.

To put it as simply as I can, the courts have made a royal mess
of the definition of “disability” in the ADA. In trying to figure out
how to communicate in a simple fashion and not in my typical law
professor fashion, the complex mess that has been made of the
Americans with Disabilities Act, I prepared a little chart that I
have attached as appendix B to my testimony. I have asked that
copies be made available if you would rather just take a look at it,
rather than flipping through my testimony.

Mr. ANDREWS. The members do have copies of that.

Mr. BURGDORF. Okay, they have that. On the left column is sim-
ply what Congress said, either in statutory language or in multiple,
multiple expostulations in the congressional committee reports.
The right side is where we have gotten to now. In each of these
instances, the courts have basically rewritten the definition of “dis-
ability.” The things that Congress said, the very language of the
statute, has been interpreted in a way that now means something
totally different.

Some of those things have to do with just narrow or broad con-
struction. Some of them have to do with mitigating measures. But
they have to do with a lot of other things that the court has taken
the term “substantial limitation” to a major life activity and turned
it into a crushing burden, an impossible burden for many people
with disabilities to meet. Or if they can, they have to do ridiculous
things like prove what their sex life is like, prove things that have
nothing to do with the fact that they were denied employment or
terminated from employment.

I also put together as another appendix, an appendix A, just a
list of cases. There are many of these floating around now. It is an
endless task. This list could be hundreds of cases of particular con-
ditions that people had and went to the courts to say, “ I have been
discriminated against,” and the court said “you can’t prove that you
have a serious enough condition to be protected.” That is appendix

It is all kinds of conditions—muscular dystrophy, multiple scle-
rosis, breast cancer, amputation, loss of use of an eye, loss of use
of andarm. It is just many things that we were all sure were pro-
tected.

In the remainder of my time, I would like to begin to address,
and I am not sure I can completely do so, Representative McKeon’s
concerns about unintended consequences. That is the last thing
that we want to have happen. The Restoration Act is based in large
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part upon a report by the National Council on Disability called
Righting the ADA. It is on the NCD websites and copies have been
provided to members of Congress. I was lucky enough to get to be
the principal author for the council of that report.

The council represents—it is 15 people appointed by President
Bush, and they really are concerned with what is happening to the
Americans with Disabilities Act. This report goes at great length
to describing the problems, but also trying to suggest the solutions.
Let me just address a couple of things, and if there are questions
about other unintended consequences, I would be happy to take
those one.

The first is that this represents an expansion. Well, it doesn’t
represent an expansion if one understands what the third prong of
the ADA said and what Congress and the courts to this time had
said the third prong is, which is regarded as what having a dis-
ability means. I quoted in my testimony from language from this
committee’s report that says very clearly that if a person is dis-
criminated against because of a covered entities negative attitudes
toward the person’s impairments, they are treated as having a dis-
ability and are covered under the third prong.

Also, your report and the reports of all the committees that dis-
cussed the definition quoted from the leading precedent at the
time, the Supreme Court’s decision in the Arline case, that such an
impairment might not diminish a person’s physical or mental abili-
ties, but could nevertheless substantially limit that person’s ability
to work as a result of the negative reaction of others to that im-
pairment. People could have minor impairments. They could have
no impairment.

Tlllle last thing I want to say is that—no, there are two things ac-
tually.

Mr. ANDREWS. If I could ask you to quickly summarize so we can
get to questions.

Mr. BURGDORF. Okay. I am over time. Okay. I apologize. I would
love to take on the “reasonable accommodation” issue and also to
talk about some of what the court had to say.

[The statement of Mr. Burgdorf follows:]

Prepared Statement of Robert L. Burgdorf, Jr., Professor of Law,
University of the District of Columbia

Introduction

In November 1989, the Committee on Education and Labor, by a vote of 35-0, ap-
proved and reported out the Americans with Disabilities Act (ADA). The Commit-
tee’s action was a significant step in the process by which Congress and the George
H.W. Bush Administration realized the momentous and long-needed objective of ac-
cording people with disabilities protection from discrimination—the right to be
treated equally and to challenge unfair treatment against them—by enacting the
ADA. In this legislation, the two elected branches of government made a compact
with the American people that America would no longer tolerate discrimination on
the basis of disability, and if people encountered such discrimination they could
challenge it in court. Unfortunately, the judiciary—the unelected branch—has large-
ly taken away protection of the ADA and access to the courts to enforce it by dras-
tically and aggressively limiting the coverage of the ADA. Today, large numbers of
people with disabilities around the country find that they no longer have the rights
the Congress and the President gave them.

I have been working on a law review article addressing discrimination against
people with cancer; in doing research for that article, I found considerable statistical
and anecdotal information documenting serious discrimination directed at people
who currently have cancer and those who have previously been treated for cancer.
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Estimates of the prevalence of such discrimination in the workplace vary all over
the board, from 5% to 90%, but considering that over 10 million people living in the
United States currently have cancer or have been treated for cancer, including over
two million who have been treated for breast cancer, and that about 40% of them
are of working age, even the most conservative estimates mean that hundreds of
thousands of Americans with cancer or a history of cancer have been discriminated
against by their employers.

Many workers facing such discrimination have sought to assert their rights under
the ADA. All too often, however, the courts’ restrictive interpretations of the Act’s
coverage have resulted in judicial rulings that a worker’s cancer is not a disability,
much to the sad surprise of those who drafted and enacted the legislation. This
means that hundreds of thousands of people who have had to battle a life-threat-
ening disease and then encountered unfair and unnecessary discrimination may
have no recourse under a law that was manifestly intended to protect them. Even
those who do manage to satisfy the stringent criteria for disability can only do so
by making obviously off-the-point and often embarrassing and painful showings of
how their sexual activities or ability to perform personal self care or other unrelated
activities are severely limited.

The article I am working on focuses on cancer, but the same situation applies to
many, perhaps most, other types of disabilities. Even a cursory review of the cases
decided under the ADA reveals a plethora of court decisions in which people with
conditions everyone thought were covered under the law when it was enacted have
had their lawsuits thrown out of court based on technical, harshly narrow interpre-
tations of what a “disability” is. To provide a small, but representative, sampling
of such cases, I have attached a list of decisions in which plaintiffs with significant
impairments were unable to convince a court that their conditions constituted dis-
abilities under the ADA as Appendix A to this testimony. Statistical studies pretty
consistently indicate that complainants prevail in fewer than one-out-of-ten ADA
Title I (employment) complaints. One of the studies found that courts ruled that the
plaintiff had a disability in only six percent of the cases.! Ludicrously, employers
who take drastic steps, such as termination or demotion, against employees because
of their conditions can successfully contend that the conditions are not serious
enough to constitute a disability.

For these reasons, it is both an honor and a solemn responsibility for me to have
this opportunity to submit comments to the Committee. I am pleased to be a part
of this panel of distinguished witnesses, including Andrew Imparato whom I have
worked with and admired for many years. In my 19 years as Professor of Law at
the University of the District of Columbia, David A. Clarke School of Law, I initially
taught the School’s Constitutional Law courses, and for many years now have di-
rected a clinical program in legislation—the Legislation Clinic. For over 35 years,
however, my particular area of legal research and expertise has been the rights of
people with disabilities. During my career, I have had the good fortune to be pre-
sented with some wonderful opportunities to contribute to the advancement of such
rights. Chief among these was working for the National Council on Disability during
the Administration of George H.W. Bush to develop the concept of an Americans
with Disabilities Act (ADA) and then to craft the Council’s original version of the
ADA. This is the version that Representative Tony Coelho and Senator Lowell
Weicker had the vision and valor to introduce in the 100th Congress in 1988.

I subsequently worked with Members of Congress and their staffs, legal experts,
and representatives of affected industries to revise the ADA bill for introduction in
the 101st Congress in 1989. After the ADA was enacted in 1990, I had the oppor-
tunity to do some scholarly writing, including a hefty legal treatise and several law
review articles, that discussed the provisions of the ADA and the court decisions
that started to arise under it. I also had occasion to continue to work with the Na-
tional Council on Disability (NCD) in monitoring the case law and federal enforce-
ment efforts regarding the ADA. At the Council’s request, I developed a summary
of the Supreme Court’s ADA decisions and their implications that is posted on the
N(;]thebsite at http:/ /www.ncd.gov [ newsroom | publications /| 2002 | supremecourt—
ada.hitm.

During the Administration of George W. Bush, NCD focused on the digression of
some of the Supreme Court’s decisions from the intent and spirit of the ADA, and
decided to undertake an in-depth study of the impact of these decisions, consistent
with NCD’s statutory obligation to “gather information about the implementation,
effectiveness, and impact of the Americans with Disabilities Act of 1990.”2 The
Council commissioned a series of policy documents discussing specific topics raised
by problematic Supreme Court ADA decisions; 19 such topic papers have been
issued to date. They are posted on the NCD website under the title Policy Brief Se-
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ries: Righting the ADA Papers at htip://www.ncd.gov/newsroom /publications/
2003/ policybrief.htm.

Based upon information uncovered in the development of these topic papers, NCD
became convinced that corrective legislative action is called for, and accorded me the
high honor of asking me to pull together the various strands and issues discussed
in the individual topic papers and to draft a unified legislative proposal for getting
the ADA back on track. The result, a report titled Righting the ADA, was issued
in December of 2004. It provides an analysis of problematic Court rulings, describes
the resulting impact on people with disabilities, and offers legislative proposals de-
signed to restore the ADA to its original intent. Out of various legislative proposals
discussed in the report, NCD chose to consolidate its preferred solutions to the prob-
lems created by judicial misinterpretation of the ADA into a single draft bill—the
ADA Restoration Act.

NCD has sent copies of the Righting the ADA report to Congress, additional cop-
ies are available from the National Council, and the report is posted on the NCD
website at http:/ /www.ned.gov [ newsroom [ publications /2004 | righting—ada.htm.
For convenience, however, I am including as the final section of my observations the
Executive Summary of the Righting the ADA report, which includes a Section-by-
Section Summary and the text of the Council’s ADA Restoration Act proposal. I will
only add a caution that the full text of the report contains considerable materials
clarifying, explaining, and amplifying the impact of the ADA decisions of the Su-
preme Court and I strongly advise those interested in the proposals to read the full
rationale that supports them. A considerable portion of my testimony is derived
more or less directly from the Righting the ADA report, the series of topic papers
that led up to it, and other NCD reports that I helped develop.

In my testimony, I will describe some of the background of the enactment of the
ADA and the positive impacts that it has had. I will then discuss some of the prob-
lematic judicial decisions, particularly those of the United States Supreme Court,
that have inhibited the achievement of some the legislation’s central objectives, in-
cluding the unexpected restrictive court interpretations of the definition of “dis-
ability” in the Act. My testimony will outline how the courts have missed the boat
as to some of the central premises of the ADA. I will summarize the efforts of the
National Council on Disability to get the ADA back on track, culminating in its
Righting the ADA report that contained an ADA Restoration Act proposal. Finally,
I will examine H.R. 3195, derived in part from the NCD proposal, and discuss the
extent to which it achieves the goal of undoing the damage done by judicial restric-
tions on the coverage of the ADA.

Broad bipartisan support

President George H-W. Bush called July 26, 1990, “an incredible day * * * an im-
mensely important day,” for on that date he signed into law the Americans with
Disabilities Act (ADA). In his remarks at the signing ceremony, the President de-
scribed the Act as an “historic new civil rights Act, * * * the world’s first com-
prehensive declaration of equality for people with disabilities.” He added that
“[wlith today’s signing of the landmark Americans with Disabilities Act, every man,
woman, and child with a disability can now pass through once-closed doors into a
bright new era of equality, independence and freedom.” He also noted that “my ad-
ministration and the Congress have carefully crafted this Act.”

A rarity about the ADA was that it was an important piece of legislation that al-
most everyone supported. The votes in Congress to pass the ADA were overwhelm-
ingly in favor of passage. The Senate passed its version of the ADA bill by a vote
of 76 to 8; the House of Representatives passed its bill 403 to 20. After differences
were ironed out in conference, the House approved the final version of the bill by
a vote of 377 to 28, and the Senate followed suit, adopting the final ADA bill by
the lopsided margin of 91 to 6. Congressional committees that considered the ADA
were equally united in their backing of the legislation. Two of the five committees—
the Senate Labor and Human Resources Committee and the House Committee on
Education and Labor—adopted ADA bills unanimously. The Subcommittee on Civil
and Constitutional Rights favorably reported the bill by a recorded vote of 7-1, and
the House Judiciary Committee followed suit by a recorded vote of 32-3. None of
the formal up-or-down committee votes on reporting out the ADA, nor any of the
floor votes on passage of the legislation, had less than a 90 percent majority in favor
of the ADA bills.

Such overwhelming approval of a measure—with at least 9 out of 10 voting for
it—obviously can occur only if it has both Republican and Democratic support. The
ADA originated, as Senator Robert Dole, the Senate minority leader emphasized,
“with an initiative of the National Council on Disability, an independent federal
body composed of 15 members appointed by President Reagan and charged with re-
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viewing all laws, programs, and policies of the Federal Government affecting indi-
viduals with disabilities.” Proposed by Reagan appointees, initially sponsored by a
Republican in the Senate (Senator Lowell Weicker) and a Democrat in the House
of Representatives (Representative Tony Coelho), passed by a Democrat-controlled
Senate and House of Representatives, and supported and signed by President
George H.W. Bush, the ADA was a model of bipartisanship.

Before the ADA was reintroduced in the 101st Congress, ADA advocates in Con-
gress determined that, to pass an effective and enforceable law, they needed the
support of the administration and members of Congress from both major political

arties. As Congressman Coelho would later report, “If it had become a Democratic
bill, [the ADA] would have lost. * * * It had to be bipartisan.” As the ADA passed
the Senate, Senator Dole called it “a good example of bipartisanship in action.” Like-
wise, President George H.W. Bush credited the success of the ADA to the fact that
members of Congress, “on both sides of the political aisle” agreed to “put politics
aside” to “do something decent, something right.” He credited the ADA’s passage to
“a coalition in the finest spirit. A joining of Democrats and Republicans. Of the Leg-
islative and the Executive Branches. Of federal and state agencies. Of public offi-
cials and private citizens. Of people with disabilities and without.”

Members of both political parties participated in cooperative meetings to craft
compromise provisions and revise problematic language in the bills. Republican Rep-
resentative Steve Bartlett described meetings with the leading House advocate for
the ADA, Democrat Steny Hoyer, as “the most productive and satisfying legislative
negotiations that I had ever been involved with.”

In addition to congressional dialogue and bargaining, a key factor in obtaining bi-
partisan backing and ultimately passing the ADA was the unwavering support for
the legislation by President George H.W. Bush and his administration. While he
was Vice President, Mr. Bush had pledged that he would promote a civil rights act
for people with disabilities. Two days before his inauguration as President, Mr.
Bush declared, “I said during the campaign that disabled people have been excluded
for far too long from the mainstream of American life. * * * One step that I have
discussed will be action on the Americans with Disabilities Act in order, in simple
fairness, to provide the disabled with the same rights afforded others, afforded other
minorities.” Early in the Senate hearings on the ADA, Senator Tom Harkin, a Dem-
ocrat, made a remarkable statement crediting President George H.W. Bush’s public
remarks in favor of rights for people with disabilities:

[Wle have had strong, strong statements made by President Bush—no President
of the United States, Republican or Democrat, has ever said the things about dis-
abled Americans that George Bush has said. No President, including the President
who was in a wheelchair, Franklin Roosevelt.

Senator Harkin concluded that “this bodes well” and meant that “we can work
together with the administration, [on] both sides of the aisle * * *” on the ADA.

Attorney General Dick Thornburgh formally announced the Bush administration’s
support for the ADA during Senate hearings on the legislation. He declared, “[w]e
at the Justice Department wholeheartedly share [the ADA’s] goals and commit our-
selves, along with the President and the rest of his administration to a bipartisan
effort to enact comprehensive legislation attacking discrimination in employment,
public services, transportation, public accommodations, and telecommunications.”
He added, in regard to the ADA bill, that “[olne of its most impressive strengths
is its comprehensive character” that was consistent with President George H.W.
Bush’s commitment to ensuring people with disabilities’ “full participation in and
access to all aspects of society.” After Administration and Senate advocates ironed
out differences on specific provisions, the Administration’s express endorsement of
the legislation led to a unanimous Senate Committee vote to report the bill out of
committee, and to more than 60 Senators signing on as cosponsors. It also set the
stage for favorable House action and final passage of the ADA.

As the ADA passed the Senate, Senator Dole praised President George H-W. Bush
for his leadership on the legislation, and declared that “[w]e would not be here today
without the support of the President.” The senator credited a list of administration
officials, including Chief of Staff John Sununu and Attorney General Dick
Thornburgh, whose efforts contributed to the passage of the ADA. He also appended
to his remarks a New York Times opinion-editorial piece about the ADA written by
James S. Brady, who had been President Reagan’s Press Secretary. Mr. Brady
wrote:

As a Republican and a fiscal conservative, I am proud that this bill was developed
by 15 Republicans appointed to the National Council on Disability by President
Reagan. Many years ago, a Republican President, Dwight D. Eisenhower, urged that
people with disabilities become taxpayers and consumers instead of being dependent
upon costly federal benefits. The [ADA] grows out of that conservative philosophy.
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NCD has observed:

More than any other single player, the role of President Bush cannot be overesti-
mated. The ADA would have made little headway were it not for the early and con-
sistent support from the nation’s highest office. * * * The president’s support
brought people to the table to work out a bipartisan compromise bill that could ob-
tain St.he support of the business community as well as that of the disability commu-
nity.

Acclaim for the ADA came from many other sources. Senator Dole called the ADA
“landmark legislation” that would “bring quality to the lives of millions of Ameri-
cans who have not had quality in the past.” Senator Hatch declared the ADA was
“historic legislation” whose passage was “a major achievement” demonstrating that
“in this great country of freedom, * * * we will go to the farthest lengths to make
sure that everyone has equality and that everyone has a chance in this society.” The
executive director of the Leadership Conference on Civil Rights described the ADA
as “the most comprehensive civil rights measure in the past two-and-a-half dec-
ades.” Senator Edward M. Kennedy termed the legislation a “bill of rights” and “an
emancipation proclamation” for people with disabilities. The late Justin Dart, who
occupied disability policy positions in the Reagan, Bush, and Clinton administra-
tions, called the ADA “a landmark commandment of fundamental human morality.”

Backing by subsequent Presidents

In 2000, President Bill Clinton proclaimed July as “The Spirit of the ADA Month”
and declared:

The enactment of the Americans with Disabilities Act 10 years ago this month
signaled a transformation in our Nation’s public policies toward people with disabil-
ities. America is now a dramatically different—and better—country because of the
ADA.

In addition to citing past accomplishments and pending initiatives his administra-
tion was pursuing to further the implementation of the ADA, President Clinton
added, “Vice President Gore and I are proud to join in the celebration and to renew
our own pledge to help advance the cause of disability rights.” For his part, Vice
President Al Gore observed, “We know we can’t just pass a few laws and change
attitudes overnight. But day by day, person by person, we can make a difference.
Together, let’s not just complete the work of the ADA—Ilet’s say to the whole world:
this is one country that knows we don’t have a person to waste, and we’re moving
into the next century—together.” 4

Bipartisan support and presidential commitment to the ADA have continued.
President George W. Bush endorsed the Act and, in February 2001, issued his “New
Freedom Initiative,” committing his administration to ensuring the rights and inclu-
sion of people with disabilities in all aspects of American life. On June 18, 2001,
President Bush issued Executive Order No. 13217, declaring the commitment of the
United States to community-based alternatives for individuals with disabilities. On
the twelfth anniversary of the signing of the ADA, July 26, 2002, the President pro-
claimed the ADA to be “one of the most compassionate and successful civil rights
laws in American history.”® The White House also declared that “[t]he administra-
tion is committed to the full enforcement of the Americans with Disabilities Act.”
President Bush asserted a clear continuity between his commitment to the ADA and
that of his father:

[W]hen my father signed the ADA into law in 1990, he said, “We must not and
will not rest until every man and woman with a dream has the means to achieve
it.” Today we renew that commitment, and we continue to work for an America
where individuals are celebrated for their abilities, not judged by their disabilities.
Will of the people

In enacting the ADA and in seeking its vigorous enforcement, the elected
branches of the Federal Government—the Congress and the President—have carried
out the will of the American people. A large majority of the public reports that it
favors the ADA. A 2002 Harris Poll found that, of the 77 percent of Americans who
said they were aware of the ADA, an overwhelming percentage (93 percent) reported
that they “approve of and support it.” The ADA is supported by most of the business
sector. A Harris Poll of business executives in 1995, for example, showed that 90
percent of the executives surveyed said that they supported the ADA.

In the face of negative media reports on the ADA (often misleading and some-
times flatly inaccurate), most Americans are still highly favorably disposed to the
Act. They have had experience with the realities of the ADA in their communities
and workplaces, and have seen how people have benefited from it. They have no-
ticed people with visible disabilities at stores, malls, theaters, stadiums, and muse-
ums. They have seen the ramps, accessible bathrooms, disabled parking spaces, and
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other accessibility features that the ADA has engendered. They encounter people
who use wheelchairs now able to go to department stores, fast food places, and gov-
ernment offices. They know that the son of their neighbors is now living comfortably
in an apartment in the neighborhood with appropriate support services instead of
in an institutional setting. They are aware that sign language interpreters now are
routinely present at their county council meetings. In these and countless other
ways, they have seen the ADA in action, and they approve.

Impact of the ADA

In a variety of ways, the ADA has lived up to the high hopes that accompanied
its passage. The provisions of the ADA that address architectural, transportation,
and communication accessibility have changed the face of American society in nu-
merous concrete ways. A vast number of buildings and other structures have been
affected by provisions of the ADA that make it illegal to design or construct any
new place of public accommodation or other commercial facility without making it
readily accessible to and usable by people with disabilities, or to alter such a facility
without incorporating accessibility features. The ADA’s mass transit provisions
ended decades of disagreements and controversy regarding many of the issues that
determined exactly what is required of public transportation systems to avoid dis-
criminating on the basis of disability. The ADA contains detailed provisions describ-
ing requirements for operators of bus, rail, and other public transportation systems,
and intercity and commuter rail systems. Although implementation has been far
from perfect and ADA provisions do not answer all the questions, much progress in
transportation accessibility has been made. The ADA’s employment provisions have
dramatically affected hiring practices by barring invasive preemployment question-
naires and disability inquiries and the misuse of preemployment physical informa-
tion. These provisions also have made job accommodations for workers with disabil-
ities more common than they were before the ADA was enacted. The ADA’s tele-
communications provisions have resulted in the establishment of a nationwide sys-
tem of relay services, which permit the use of telephone services by those with hear-
ing or speech impairments, and a closed captioning requirement for the verbal con-
tent of all federally funded television public service announcements.

Other provisions of Title II of the ADA (covering state and local governments) and
Title III (covering public accommodations) have eliminated many discriminatory
practices by private businesses and government agencies. The ADA has had a par-
ticularly strong impact in promoting the development of community residential,
treatment, and care services in lieu of unnecessarily segregated large state institu-
tions and nursing homes. The Act provided the impetus for President George W.
Bush’s “New Freedom Initiative,” issued in February 2001, committing his adminis-
tration to assuring the rights and inclusion of people with disabilities in all aspects
of American life; and for Executive Order No. 13217, issued on June 18, 2001, de-
claring the commitment of the United States to community-based alternatives for
people with disabilities.

At the ADA signing ceremony, the first President Bush declared that other coun-
tries, including Sweden, Japan, the Soviet Union, and each of the 12 member na-
tions of the European Economic Community, had announced their desire to enact
similar legislation. In the years since its enactment, numerous other countries have
been inspired by the ADA to seek legislation in their own jurisdictions to prohibit
discrimination on the basis of disability. These countries have looked to the ADA,
if not as a model, at least as a touchstone in crafting their own legislative proposals.

In 1988, while the original ADA bills were pending before Congress, the Presi-
dential Commission on the Human Immunodeficiency Virus (HIV) Epidemic en-
dorsed the legislation and recommended that the ADA should serve as a vehicle for
protecting from discrimination people with HIV infection. The ADA has proved to
be the principal civil rights law protecting people with HIV from the sometimes
egregious discriminatory actions directed at them.

In a broader sense, the ADA has, as the Council has observed in a report issued
in 2000, “begun to transform the social fabric of our nation:”

It has brought the principle of disability civil rights into the mainstream of public
policy. The law, coupled with the disability rights movement that produced a cli-
mate where such legislation could be enacted, has impacted fundamentally the way
Americans perceive disability. The placement of disability discrimination on a par
with race or gender discrimination exposed the common experiences of prejudice and
segregation and provided clear rationale for the elimination of disability discrimina-
tion in this country. The ADA has become a symbol, internationally, of the promise
of human and civil rights, and a blueprint for policy development in other countries.
It has changed permanently the architectural and telecommunications landscape of
the United States. It has created increased recognition and understanding of the
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manner in which the physical and social environment can pose discriminatory bar-
riers to people with disabilities. It is a vehicle through which people with disabilities
have made their political influence felt, and it continues to be a unifying focus for
the disability rights movement.®

This is not to ignore the fact that there are huge gaps in enforcement of the
ADA’s requirements or that some covered entities have taken an I-won’t-do-any-
thing-until-I’'m-sued attitude toward the obligations imposed by the law. Indeed, the
Promises to Keep report, from which the preceding quotations were taken, described
a variety of problems and weaknesses in federal enforcement of the ADA and pre-
sented recommendations for remedying such deficiencies.

Numerous people with disabilities, however, have declared that the ADA has
played an important role in improving their lives. In 1995, NCD issued a report ti-
tled Voices of Freedom: America Speaks Out on the ADA, in which it presented a
large number of statements by individuals with disabilities talking about the impact
of the ﬁDA. The following is a tiny sampling of the thousands of statements NCD
received:

The ADA is fantastic. I can go out and participate. The ADA makes me feel like
I'm one of the gang. (Sandra Brent, Arkansas)

Even though we had the Rehab Act of 1973, it took the ADA to make real change.
The ADA has given me hope, independence, and dignity. ( Yadi Mark, Louisiana)

Because of the ADA, I have more of the opportunities that other people have. Now
I feel like a participant in life, not a spectator. (Brenda Henry, Kansas)

A successful person with a disability was once thought of as unusual. Now suc-
cessful people with disabilities are the rule. It’s the ADA that has opened the door.
(Donna Smith-Whitty, Mississippi) 7

The report presented statements by people with disabilities about their experi-
ences with the ADA in various aspects of their lives, including access to the physical
environment, access to employment opportunities, communication mobility, and self
image. The report concluded that, * * * the actual research data and the experi-
ences of people with disabilities, of their family members, of businesses, and of pub-
lic servants, [demonstrates] that this relatively new law has begun to move us rap-
idly toward a society in which all Americans can live, attend school, obtain employ-
ment, be a part of a family, and be a part of a community in spite of the presence
of a disability. What is needed now is a renewed commitment to the goals of the
Act (which were crafted under unprecedented bipartisan efforts), sufficient resources
to supsport further education and training concerning the ADA, and effective enforce-
ment.

In a similar vein, President George W. Bush declared the following in 2002:

In the 12 years since President George H.W. Bush signed the ADA into law, more
people with disabilities are participating fully in our society than ever before. As
we mark this important anniversary, we celebrate the positive effect this landmark
legislation has had upon our Nation, and we recognize the important influence it
has had in improving employment opportunities, government services, public accom-
modations, transportation, and telecommunications for those with disabilities.

Today, Americans with disabilities enjoy greatly improved access to countless fac-
ets of life; but more needs to be done. We must continue to build on the important
foundations established by the ADA. Too many Americans with disabilities remain
Lsolated,ff de%endent, and deprived of the tools they need to enjoy all that our Nation

as to offer.

Judicial resistance

In light of the overwhelming endorsement of the ADA by Congress in enacting it,
by the Presidents in office at and since its enactment, and by the majority of the
general public, it is surprising and disappointing that the judiciary all too often has
given the Act the cold shoulder. Problematic judicial interpretations have blunted
the Act’s impact in significant ways. The National Council on Disability, numerous
legal commentators, and large numbers of people with disabilities have become in-
creasingly concerned about certain interpretations and limitations placed on the
ADA in decisions of the U.S. Supreme Court.

This is not to suggest that all the rulings of the high court on the ADA have been
negative. Among favorable decisions, the U.S. Supreme Court has (1) upheld the
ADA’s integration requirement and applied it to prohibit unnecessary segregation
of people receiving residential services from the states; (2) held the ADA applicable
to protect prisoners in state penal systems; (3) held that the ADA prohibits discrimi-
nation by a dentist against a person with HIV infection; (4) ruled that the ADA re-
quired the PGA to allow a golfer with a mobility impairment to use a golf cart in
tournament play as a “reasonable modification;” and ruled that the ADA protects
the rights of people with disabilities to have access to the courts. But while not all
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of the Court’s ADA decisions are objectionable, those that are have had a serious
negative impact. They have placed severe restrictions on the class of persons pro-
tected by the ADA, have narrowed the remedies available to complainants who suc-
cessfully prove violations of the Act, have expanded the defenses available to em-
ployers, and have even called into question the very legality of some parts of the
Act. NCD’s policy paper, The Impact of the Supreme Court’s ADA Decisions on the
Rights of Persons with Disabilities, explores the effect such decisions have had on
individuals with disabilities. Paper No. 7 of NCD’s Policy Brief Series: Righting the
ADA Papers can be found at http://www.ncd.gov /newsroom /publications /2003 /
policybrief.htm.

Media coverage of the Court’s ADA decisions has made matters worse. While such
coverage has not been uniformly negative, a significant portion of it has been mis-
leading, presenting the Act in a highly unfavorable light and placing a negative
“spin” on the ADA, the court decisions interpreting it, and its impact on American
society. NCD’s extensive and detailed policy paper, Negative Media Portrayals of the
ADA, discusses prevalent media-fed myths about the ADA. Paper No. 5 of NCD’s
Policy Brief Series: Righting the ADA Papers can be found at Attp:/ /www.ncd.gov/
newsroom [ publications /2003 [ policybrief.htm.

Inhibitive court decisions combined with harmful media perspectives have caused
the ADA to be the object of frequent misunderstanding, confusion, and even deri-
sion. The detrimental pronouncements of the courts and negative impressions of the
ADA fostered by media mischaracterizations have fed on one another and have gen-
erated increasing misunderstandings of the Act’s underlying purposes and vision,
frustrated some of its central aims, and narrowed the scope and degree of its influ-
ence.

Problematic interpretations of the ADA

A. Surprising Problems with the Definition of Disability

When Congress passed the ADA and President George H.W. Bush signed it into
law, hardly anyone expected trouble in the courts with the definition of disability.
Congress played it safe by adopting in the ADA a definition of disability that was
the same as the definition of “handicap” under the Rehabilitation Act. That defini-
tion was enacted in 1974 and clarified in regulations issued under Section 504 of
the Rehabilitation Act. Because the definition was a broad and relatively
uncontroversial one, defendants seldom challenged plaintiffs’ claims of having a dis-
ability.10 In 1984, a federal district court noted that, after 10 years’ experience with
the Rehabilitation Act definition, only one court found a Section 504 plaintiff not
to have a “handicap.” 11

In 1987, the U.S. Supreme Court made it abundantly clear that the definition of
“handicap” under Section 504 was very broad. In School Board of Nassau County
v. Arline, the Court took an expansive and nontechnical view of the definition. The
Court found that Ms. Arline’s history of hospitalization for infectious tuberculosis
was “more than sufficient” to establish that she had “a record of” a disability under
Section 504 of the Rehabilitation Act. The Court made this ruling even though her
discharge from her job was not because of her hospitalization. The Court displayed
a lenient interpretation of what a plaintiff needed to show to invoke the protection
of the statute. It noted that, in establishing the new definition of disability in 1974,
Congress had expanded the definition “so as to preclude discrimination against {a]
person who has a record of, or is regarded as having, an impairment [but who] may
at present have no actual incapacity at all.””

The Court declared that the “basic purpose of Section 504” was to ensure that in-
dividuals “are not denied jobs or other benefits because of the prejudiced attitudes
or the ignorance of others” or “reflexive reactions to actual or perceived [disabil-
ities]” and that the legislative history of the definition of disability “demonstrates
that Congress was as concerned about the effect of an impairment on others as it
was about its effect on the individual.” The Court elaborated as follows:

Congress extended coverage * * * to those individuals who are simply “regarded
as having” a physical or mental impairment. The Senate Report provides as an ex-
ample of a person who would be covered under this subsection “a person with some
kind of visible physical impairment which in fact does not substantially limit that
person’s functioning.” Such an impairment might not diminish a person’s physical
or mental capabilities, but could nevertheless substantially limit that person’s abil-
ity to work as a result of the negative reactions of others to the impairment.

When Congress was considering the ADA, the Supreme Court’s decision in School
Board of Nassau County v. Arline was the leading legal precedent on the definition
of disability. The Arline ruling was expressly relied on in several ADA committee
reports discussing the definition of disability, including the report of the House Ju-
diciary Committee, which quoted the exact language of the Court as set out above.12
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This was the legal background when Congress adopted the essentially identical
definition of disability in the ADA. To further ensure that the definition of disability
and other provisions of the ADA would not receive restrictive interpretations, Con-
gress included in the ADA a provision requiring that “nothing” in the ADA was to
“be construed to apply a lesser standard” than is applied under the relevant sections
of the Rehabilitation Act, including Section 504, and the regulations promulgating
them. In his remarks at the ADA signing ceremony, President George H-W. Bush
pointed with pride to the ADA’s “piggybacking” on Rehabilitation Act language:

The administration worked closely with the Congress to ensure that, wherever
possible, existing language and standards from the Rehabilitation Act were incor-
porated into the ADA. The Rehabilitation Act standards are already familiar to
large segments of the private sector that are either federal contractors or recipients
of federal funds. Because the Rehabilitation Act was enacted 17 years ago, there is
already an extensive body of law interpreting the requirements of that Act.

Accordingly, at the time of the ADA’s enactment, it seemed clear that most ADA
plaintiffs would not find it particularly difficult to establish that they had a dis-
ability. NCD issued two policy papers that discuss the care with which the ADA def-
inition of disability was selected and the breadth of that definition. A Carefully Con-
structed Law and Broad or Narrow Construction of the ADA, papers No. 2 and No.
4, respectively, of NCD’s Policy Brief Series: Righting the ADA Papers, can be found
at hitp:/ /www.ncd.gov / newsroom [ publications /2003 [ policybrief.htm.

For some time after the ADA was signed into law, the pattern of broad and inclu-
sive interpretation of the definition of disability, established under Section 504, con-
tinued under the ADA. In 1996, a federal district court declared that “it is the rare
case when the matter of whether an individual has a disability is even disputed.” 13
As some lower courts, however, began to take restrictive views of the concept of dis-
ability, defendants took note, and disability began to be contested in more and more
cases.

Beginning with its decision in Sutton v. United Airlines in 1999, the U.S. Su-
preme Court started to turn its back on the broad, relaxed interpretation of dis-
ability endorsed by the Court in the Arline decision. By the time of the Toyota
Motor Manufacturing, Kentucky, Inc. v. Williams decision in 2002, the Court was
espousing the view that the definition should be “interpreted strictly to create a de-
manding standard for qualifying as disabled.” This stance is directly contrary to
what the Congress and the President intended when they enacted the ADA.

The result of the Court’s harsh and restrictive approach to defining disability
places difficult, technical, and sometimes insurmountable evidentiary burdens on
people who have experienced discrimination. The focus of many time-consuming and
expensive legal battles is on the characteristics of the person subjected to discrimi-
nation rather than on the alleged discriminatory treatment meted out by the ac-
cused party. The ADA was intended to regulate the conduct of employers and other
covered entities, and to induce them to end discrimination. To the extent that these
parties can divert the focus to a microscopic dissection of the complaining party,
central objectives of the law are being frustrated.

Other governments and judicial forums have rejected the Supreme Court’s restric-
tive interpretation of disability. Thus, courts in the individual states !4 and in other
countries 15 have embraced more inclusive interpretations of who has a disability
under nondiscrimination laws. And legislatures in the states¢ and in other coun-
tries 17 deliberately have rejected the narrow approach under U.S. law as enunciated
in the Supreme Court’s decisions.

B. Specific Problems with the Interpretation of Disability

In its Righting the ADA report, the National Council on Disability described nine
issues to which the Supreme Court’s narrow approach to the definition of disability
in the ADA had led it to deviate from the legislative intent with harmful con-
sequences. These issues were:

(1) Consideration of Mitigating Measures in Determining Disability,

(2) Substantial Limitation of a Major Life Activity,

(3) Employment as a Major Life Activity,

(4) The “Class or Broad Range of Jobs” Standard,

(5) “Regarded As” Having a Disability,

(6) Validity of and Deference to Be Accorded Federal Regulations Implementing
the ADA’s Definition of Disability,

(7) Duration Limitation on What Constitutes a Disability,

(8) Per Se Disabilities, and

(9) Restrictive Interpretation of the Definition of Disability to Create a Demand-
ing Standard.
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In regard to each of these issues, the report describes “What the Supreme Court
Did,” analyzes the “Significance of the Court’s Action,” and gives specific “Examples
of Impact” of the rulings. To provide a graphic summary of the ways that the court
decisions have deviated from the intentions expressed by Congress when it enacted
the ADA, I have prepared and attached as Appendix B to this testimony a chart
contrasting “What Congress Said” with “What the Courts Are Now Saying.” Simi-
larly, the Righting the ADA report contains a section titled “Principles and Assump-
tions Regarding the Definition of Disability When the ADA Was Enacted That Have
Been Disregarded or Contradicted by the Supreme Court” which presents 11 impor-
tant ways in which the Court’s ADA definitions decisions deviate from expectations
in place when the ADA was negotiated debated and enacted. For the sake of brevity,
that information is not reiterated here, but the discussion of one of the issues—miti-
gating measures—that follows hopefully exemplifies the kinds of serious problems
the Court’s approach to the definition has caused.

Before the Supreme Court upset the applecart, all the relevant authorities were
nearly unanimous in the view that mitigating measures should not be considered
in deciding whether a person has a disability under the ADA. Even before the ADA
was enacted, the committee reports on the pending legislation declared clearly that
mitigating measures should not be factored in. The three ADA Committee Reports
that addressed the issue all concurred that mitigating measures are not to be taken
into account when determining whether an individual has a disability. This Com-
mittee declared unequivocally that “[wlhether a person has a disability should be
assessed without regard to the availability of mitigating measures * * *.”18 The
House Committee on the Judiciary likewise declared that “[t]he impairment should
be assessed without considering whether mitigating measures * * * would result in
a less-than-substantial limitation.” 19 To illustrate the application of this approach,
the Committee discussed the examples of a person with epilepsy whose condition is
mitigated by medication and of a person with a hearing impairment whose hearing
loss 1s corrected by the use of a hearing aid. In the Committee’s view, these individ-
uals would be covered by the ADA.

In a sharp break from the legislative history of the ADA, the position of the execu-
tive agencies responsible for enforcing the ADA, and the prior rulings of eight of the
nine federal courts of appeal that had addressed the issue, the Supreme Court de-
cided, in its rulings in the Sutton v. United Airlines, Inc., Murphy v. United Parcel
Service, and Albertson’s, Inc. v. Kirkingburg cases, that mitigating measures should
be considered in determining whether an individual has a disability under the ADA.
The Supreme Court’s position on mitigating measures ignores the rationale that led
courts, regulatory agencies, and Congress to take a contrary position—that unless
you disregard mitigating measures in determining eligibility for ADA protection, you
shield much discrimination on the basis of disability from effective challenge.

The result of the Court’s rulings on mitigating measures turns the ADA’s defini-
tion of disability into an instrument for screening out large groups of individuals
with disabilities from the coverage of the Act, and thereby insulating from challenge
many instances of the pervasive unfair and unnecessary discrimination that the law
sought to prohibit. To the extent that mitigating measures are successful in man-
aging an individual’s condition, the Supreme Court’s stance on mitigating measures
deprives the individual of the right to maintain an ADA action to challenge acts of
disability discrimination she or he has experienced, because such a person is not eli-
gible for the ADA’s protection. This means an employer or other covered entity may
discriminate with impunity against such individuals in various flagrant and covert
ways. NCD issued a policy paper examining the function and types of mitigating
measures, discussing the near consensus in the law prior to the Supreme Court’s
taking a contrary position, and describing the repercussions of the Court’s position.
The Role of Mitigating Measures in the Narrowing of the ADA’s Coverage, paper
No. 11 of NCD’s Policy Brief Series: Righting the ADA Papers, can be found at
hitp:/ |www.ned.gov [ newsroom | publications /2003 / policybrief.htm.

Taking the condition of epilepsy to illustrate, before the Supreme Court’s rulings
in Sutton, Murphy, and Kirkingburg, “a person [with] epilepsy would receive nearly
automatic ADA protection,” 20 consistent with statements in the ADA legislative his-
tory and regulatory guidance. The ADA regulatory commentary of the Equal Em-
ployment Opportunity Commission (EEOC) and Department of Justice (DOJ) spe-
cifically declared that an individual with epilepsy would remain within the coverage
of the ADA even if the effects of the condition were controlled by medication.

The situation changed dramatically with the Supreme Court’s mitigating meas-
ures decisions. To the extent that a covered entity can successfully demonstrate
(after extensive, intrusive discovery into the details of the person’s condition) that
an individual’s epilepsy is effectively controlled by medication, the individual cannot
challenge the discriminatory actions of the covered entity. This is true even if the
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employer or other covered entity has an express policy against the hiring of people
with epilepsy; puts up signs that say, “epileptics not welcome here;” inaccurately as-
sumes that all persons with epilepsy are inherently unsafe; or has the irrational be-
lief that epilepsy is contagious. The unfairness or irrationality of the covered entity’s
actions and motivations, including stereotypes, fears, assumptions, and other forms
of prejudice, cannot be challenged by a person whose condition is mitigated. The end
result is that it is a rare plaintiff who is in a position to challenge even the most
egregious and outrageous discrimination involving a condition that can be mitigated.
One study, by the Epilepsy Legal Defense Fund, found that, of 36 cases in which
courts had ruled on the issue since the Supreme Court issued its decision in Sutton
v. United Airlines, 32 had decided that epilepsy was not a disability.

Epilepsy is an illustrative example, but the same principles apply to diabetes, var-
ious psychiatric disabilities, hypertension, arthritis, and numerous other conditions
that, for some individuals, can be controlled by medication. Moreover, the same
problems arise with conditions for which techniques and devices other than medica-
tion provide an avenue for mitigation. Thus, a company that discriminates against
people who use hearing aids will be insulated from challenge by people for whom
the hearing aids are effective in offsetting, to some degree, diminution of functional
ability to hear. Other mitigating measures, including prosthetic devices, can raise
the same issues—to the extent that they are successful, they may lead to an argu-
ment that the person does not have a disability, even if she or he is discriminated
against precisely because of the underlying condition or even the use of the miti-
gating measure itself. Obviously, this is directly contrary to the stated intentions
of this Committee and the Congress as a whole.

C. Misconstruing a Central Premise Underlying the ADA

Courts that have espoused restrictive interpretations of the definition of disability
under the ADA have truly missed the boat on disability. They have exhibited long-
held, antiquated notions about disability and about the role of government in ad-
dressing disability. If courts think of people with disabilities as not capable of work-
ing, for example, anyone who is able to work must not be disabled. Similarly, access
barriers were historically viewed by many people as being barriers because of an
individual’s disability, as opposed to the problem being the barrier itself. When a
person with a mobility impairment, for example, could not cross a street with curbs,
the person’s disability was considered to be the reason, as opposed to recognizing
that the design of the curb was deficient because it was done with only certain types
of people in mind, when it could just as easily have been designed to be usable by
all. The ADA embodies a social concept of discrimination that views many limita-
tions resulting from actual or perceived impairments as flowing, not from limita-
tions of the individual, but, rather, from the existence of unnecessary barriers to full
participation in society and its institutions. The social model is at variance with the
medical model of disability that centers on assessments of the degree of a person’s
functional limitation.21

I once wrote that “[d]isability nondiscrimination laws, such as the Americans with
Disabilities Act, and the disability rights movement that spawned them have, at
their core, a central premise both simple and profound * * * that people denomi-
nated as ‘disabled’ are just people—not different in any critical way from other peo-
ple.”22 To elaborate a bit on that idea, I wrote a section titled “People with Disabil-
ities “People with Disabilities as Regular Joes and Janes” that I shall take the lib-
erty of quoting from here:

Over thirty years ago, Jacobus tenBroek characterized people with disabilities as
“normal people caught at a physical and social disadvantage.” In his remark, Pro-
fessor tenBroek captured a truth that is both the guiding star and essential founda-
tion * * *—that individuals with disabilities are just people, not essentially dif-
ferent from other people. Though this proposition is relatively simple to state, its
acceptance is the single most universal aspiration of most individuals with disabil-
ities, a central tenet of the Disability Rights Movement, and a sine qua non of real
equality for people with disabilities.

This helps to explain why terminology in regard to disabilities has been a sen-
sitive issue. People with disabilities have come to recognize that processes by which
they are assigned labels have reinforced the perception that they are substantially
different from others. In response, they have strongly insisted that “we are ‘people
first,” and have demanded that their common humanity be acknowledged rather
than their differentness magnified. It also explains why many individuals with dis-
abilities resist attempts to characterize them as “special” or their daily accomplish-
ments as “inspirational” or “courageous.” At best, such characterizations mark the
individual so labeled as extraordinary and different from the rest of the population
and one whose accomplishments and success are a surprise; at worst, they suggest
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that the speaker is saying “Being who you are is so bad that I could not face it—
I would just give up,” “Your limitations are so severe that I don’t see how you ac-
complish anything,” or even “I would rather be dead than to live with your impair-
ments.” People with disabilities do not view their going about the tasks and trials
involved in ordinary activities and trying to have accomplishments and success as
something atypical and heroic. They would prefer to be seen for what they are, as
ordinary individuals pursuing the same types of goals—love, success, sexual fulfill-
ment, contributing to society, material comforts, etc.—as other folks.

The “integration” that is required under the ADA and Sections 501, 503, and 504,
and the “full participation” that is the ultimate objective of federal laws relating to
disabilities dictate that individuals with disabilities not be unnecessarily differen-
tiated from the rest of society. To achieve this end, analysis under these laws should
not focus on differentiating characteristics of the individual alleging discrimination,
but instead on the practices and operations of covered entities to determine whether
or not they are in fact discriminatory, when examined in light of latent flexibility
in structuring and modifying tasks, programs, facilities, and opportunities. Legal
standards imposed under these laws should serve to eliminate practices, policies,
barriers, and other mechanisms that discriminate on the basis of disability, not to
eliminate as many people as possible from the protection provided in these laws. In
short, these laws seek to promote real equality, not to protect a special group.23

Despite common misconceptions that there are two distinct groups in society—
those with disabilities and those without—and that it is possible to draw sharp dis-
tinctions between these two groups, people actually vary across a whole spectrum
of infinitely small gradations of ability with regard to each individual functional
skill. And the importance of particular functional skills varies immensely according
to the situation, and can be greatly affected by the availability or unavailability of
accommodations and alternative methods of doing things. This human “spectrum of
abilities” was recognized in a 1983 report by the U.S. Commission on Civil Rights—
Accommodating the Spectrum of Individual Abilities. The Commission noted that,
while the popular view is that people with disabilities are impaired in ways that
make them sharply distinguishable from nondisabled people, instead of two separate
and distinct classes, there are in fact “spectrums of physical and mental abilities
that range from superlative to minimal or nonfunctional.”24 In some of its publica-
tions, the National Council on Disability has explained and elaborated on the spec-
trum of abilities concept.2>

In addition, authorities on disability are generally in agreement that the concept
of disability entails a social judgment; people come to have a disability when they
are viewed and treated as having one by other people. As the U.S. Commission on
Civil Rights put it in Accommodating the Spectrum of Individual Abilities, “people
are made different—that is socially differentiated—Dby the process of being seen and
treated as different in a system of social practices that crystallizes distinctions
* % %2726 Thus, the experience of disability is closely linked to the concept of dis-
crimination. Individuals may encounter discrimination on the basis of disability
whether or not they previously thought of themselves as having a disability, and
whether or not they meet foreordained, medically oriented criteria. To achieve its
purposes of eliminating discrimination and achieving integration, the ADA should
reduce the unnecessary differentiation of people because of actual, perceived, or
former physical and mental characteristics. It emphatically should not force people
ti)l dzmonstrate their differentness as a prerequisite to receiving protection under
the Act.

The ADA is based on a social or civil rights model (sometimes referred to as a
socio-political model), in contrast to the traditional “medical model.” It views the
limitations that arise from disabilities as largely the result of prejudice and dis-
crimination rather than as purely the inevitable result of deficits in the individual.
Sociology Professor Richard K. Scotch, a disability policy author, has written:

In the socio-political model, disability is viewed not as a physical or mental im-
pairment, but as a social construction shaped by environmental factors, including
physical characteristics built into the environment, cultural attitudes and social be-
haviors, and the institutionalized rules, procedures, and practices of private entities
and public organizations. All of these, in turn, reflect overly narrow assumptions
about what constitutes the normal range of human functioning.2?

Law Professor Linda Hamilton Krieger has written that the ADA’s concept of dis-
ability views it “not only in terms of the internal attributes of the arguably disabled
individual, but also in terms of external attributes of the attitudinal environment
in which that person must function. ‘Disability,” under this conception, resides as
much in the attitudes of society as in the characteristics of the disabled indi-
vidual.” 28 She elaborated on the ADA’s adoption of the social model as follows:
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[Tlhe drafters of the ADA sought to transform the institution of disability by lo-
cating responsibility for disablement not only in a disabled person’s impairment, but
also 1n “disabling” physical or structural environments. Under such a construction,
the concept of disability takes on new social meaning. It is not merely a container
holding tragedy, or occasion for pity, charity, or exemption from the ordinary obliga-
tions attending membership in society. The concept of disability now also, or to a
certain extent instead, contains rights to and societal responsibility for making ena-
bling environmental adaptations. The ADA was in this way crafted to replace the
old impairment model of disability with a socio-political approach.

The National Council on Disability has discussed the necessity for applying the
social model of disability under the ADA.2° In the topic paper accompanying its ini-
tial proposal of an Americans with Disabilities Act, NCD expressly rejected the
“medical model” and the need for people to demonstrate the severity of their limita-
tions as a precondition to being protected from discrimination.3? In its Righting the
ADA report, NCD included a section titled “Incorporation of a Social Model of Dis-
crimination.” The Council declared:

The ADA embodies a social concept of discrimination that views many limitations
resulting from actual or perceived disabilities as flowing, not from limitations of the
individual, but, rather, from the existence of unnecessary barriers to full participa-
tion in society and its institutions. This is in contrast to the medical model of dis-
abilig;lr that centers on assessments of the degree of a person’s functional limita-
tion.

Accordingly, NCD called for the enactment of a specific provision of its ADA Res-
toration Act proposal to make the endorsement of the social model explicit.32

D. Other Kinds of Problems Resulting from Supreme Court Rulings

Apart from problems with the definition of disability, the Righting the ADA report
discusses in detail several other kinds of problems that have resulting from ill-ad-
vised ADA rulings of the Supreme Court. These include the following:

1. In Buckhannon Board and Care Home, Inc. v. West Virginia Department of
Health and Human Resources, the Supreme Court rejected the “catalyst theory”
that most lower courts had applied in determining the availability of attorney’s fees
and litigation costs to plaintiffs in cases under the ADA and other civil rights stat-
utes, and under other federal laws that authorize such payments to the “prevailing
party.”

2. In Barnes v. Gorman, the Supreme Court ruled that punitive damages may not
be awarded in private suits brought under Title VI of the 1964 Civil Rights Act,
under Section 202 of the ADA, or under Section 504 of the Rehabilitation Act.

3. In Chevron U.S.A. Inc. v. Echazabal, the Supreme Court upheld as permissible
under the ADA the EEOC regulatory provision that allows employers to refuse to
hire applicants because their performance on the job would endanger their health
because of a disability, despite the fact that, in the language of the ADA, Congress
recognized a “direct-threat” defense only for dangers posed to other workers.

4. In U.S. Airways, Inc. v. Barnett, the Supreme Court recognized a reasonable-
ness standard for reasonable accommodations separate from undue hardship anal-

sis.

5. In U.S. Airways, Inc. v. Barnett, the Supreme Court ruled that the ADA ordi-
narily does not require the assignment of an employee with a disability, as a reason-
able accommodation, to a particular position to which another employee is entitled
under an employer’s established seniority system, but that it might in special cir-
cumstances. The Court declared that “to show that a requested accommodation con-
flicts with the rules of a seniority system is ordinarily to show that the accommoda-
tion is not ‘reasonable.””

The implications of some of these rulings are a bit technical and a fuller expla-
nation is not provided here. They are explained in some detail in Righting the ADA
and in the specific topic papers mentioned in the report. As those sources explain,
the negative impact of such decisions on the protection of people with disabilities
under the ADA is significant and disturbing.

Getting the ADA back on track: remedial legislation

A. Generally

Based on its analysis of what has happened in the last 17 years since the ADA
was enacted the National Council on Disability reached the following conclusion:

Incisive and forceful legislative action is needed to address the dramatic nar-
rowing and weakening of the protection provided by the ADA, resulting from the
Supreme Court’s decisions, and to restore civil rights protections. Millions of Ameri-
cans experience discrimination based on ignorance, prejudice, fears, myths, mis-
conceptions, and stereotypes that many in American society continue to associate
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with certain impairments, diagnoses, or characteristics. To revive the scope and de-
gree of protection that the ADA was supposed to provide—to address “pervasive”
discrimination in a “comprehensive” manner, as the Act declares—and to put ADA
protections on a more equal footing with other civil rights protections under federal
law, it is necessary to remove conceptual and interpretational baggage that has been
attached to various elements of the ADA. Any legislative proposal should address,
in some way, each of the problems listed in Section II of this report [Righting the
ADA] that the Court’s decisions have created.

For convenience I am attaching as Appendix C to this testimony the Executive
Summary of NCD’s Righting the ADA report. It contains a legislative proposal for
getting the ADA back on course—an ADA Restoration Act bill—with an explanatory
introduction and a section-by-section summary. I believe it represents the best
thinking to date on what ought to be done to “restore” the ADA to its original con-
gressionally intended course. NCD’s proposal addresses a broader array of issues
than are dealt with in H.R. 3195, but the amendments proposed in H.R. 3195 to
restore the protections and scope of coverage of the ADA are largely based on and
generally quite consistent with the Righting the ADA proposals.

B. Restoring the Scope of ADA Protection—H.R. 3195

The courts have made a royal mess of the three-prong definition of disability in
the ADA. This has occurred in spite of very clear and explicit language and guid-
ance Congress provided in the Act and its legislative history. Baffled individuals
with all sorts of physical and mental impairments find that they are not allowed
to challenge discrimination against them, based on legal rationales that are tor-
tured, hypertechnical, and contrary to common sense.

Employers are able to say “Your condition is so problematic that I can’t hire you,”
or “so problematic that I must terminate you,” and then turn around and argue in
court, successfully, that “your condition isn’t serious enough to constitute a dis-
ability.” The focus of proceedings in most ADA cases is not on the alleged discrimi-
nation the plaintiff experienced. Instead the focus is on an invasive and often em-
barrassing, detailed dissection of the plaintiff’'s condition, limitations, and medical
background. Instead of concentrating on employment or other particular activity in
which the discrimination is alleged to have occurred, the proceedings and arguments
often are about other activities, such as sexual activities, reproduction, personal
care, and many other areas of life far afield from the alleged discrimination. Plain-
tiffs are required to demonstrate whether, in discharging them, employers were
thinking they were unfit for a broad class or range of jobs—a matter that is purely
hypothetical and concerns the mental state of the employer—a notoriously difficult
thing to prove. Astoundingly, the Supreme Court has even questioned whether em-
ployment is a major life activity at all.

H.R. 3195 addresses the most serious distortions that have resulted from a con-
stricted interpretation by the courts of the ADA definition of disability. It does so
in a manner that is straightforward and effective in clearing up the detrimental an-
alytical muddle of the current judicial interpretations. Consistent with informed
public policy, the bill returns the primary focus away from misplaced efforts to draw
pedantic, absurd distinctions based on judicial assessments of degree of limitation
and returns it to identifying and eliminating discrimination on the basis of dis-
ability. To repair the tangle of interpretations that have resulted from the Supreme
Court’s announced proclivity for seeing to it that the ADA’s coverage is “interpreted
strictly to create a demanding standard for qualifying as disabled,”33 the bill re-
places the concept of “substantial limitation,” that has been so thoroughly and irrep-
arably compromised and misapplied by the courts, with the straightforward concept
of physical or mental impairment, a concept that has a clear and settled definition.
A person who has been subjected to an adverse employment action (or disadvan-
taged in regard to other types of services or benefits of non-employment programs
and entities covered by the ADA) because of a physical or mental impairment will
be protected by the ADA.

At first glance, one might question whether this alteration to the statutory lan-
guage will engender an unwarranted enlargement of ADA coverage—expansion
rather than restoration. A more informed understanding of the scope of protection
Congress intended to establish in 1990 leads to the opposite conclusion. The third
prong of the ADA definition, which includes people who are “regarded as” having
an impairment, was understood at the time of enactment to include anyone who was
disadvantaged by a covered entity on the basis of disability. It is well-documented,
if all too often ignored by the courts that, as understood by Congress when it passed
the ADA, the law was supposed to protect any person who was discriminated
against because of a physical or mental impairment. In its Committee Report accom-
panying its reporting out of the ADA, this Committee said:
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The third prong of the definition includes an individual who is regarded as having
a covered impairment. This third prong includes an individual who has physical or
mental impairment that does not substantially limit a major life activity, but that
is treated by a covered entity as constituting such a limitation. The prong also in-
cludes an individual who has a physical or mental impairment that substantially
limits a major activity only as a result of the attitudes of others toward such impair-
ment or has no physical or mental impairment but is treated by a covered entity
as having such an impairment.34

The Senate ADA Report contained identical language.35

The Committee on Education and Labor went on to explain, in crystal clear terms:

A person who is excluded from any basic life activity, or is otherwise discrimi-
nated against, because of a covered entity’s negative attitudes toward that person’s
impairment is treated as having a disability. Thus, for example, if an employer re-
fuses to hire someone because of a fear of the “negative reactions” of others to the
individual, or because of the employer’s perception that the applicant has an impair-
ment which prevents that person from working, that person is covered under the
third prong of the definition of disability.3¢

The Report of this Committee and those of the Senate and the House Judiciary
Committee all discussed, as guiding precedent, the decision of the Supreme Court
in the Arline case, which, as described above, took an expansive view of the third
gropg of the definition, and all three quoted the following language from the Arline

ecision:

Such an impairment might not diminish a person’s physical or mental capabili-
ties, but could nevertheless substantially limit that person’s ability to work as a re-
sult of the negative reactions of other to the impairment.3?

Clearly, Congress understood that Section 504 did, and intended that the ADA
would, protect a person with an impairment, even if it did not substantially limit
a major life activity.

Contrary to the Supreme Court’s view discussed above, Congress intended that
adverse employment action by a single employer in regard to a single job would be
sufficient to satisfy the third prong of the ADA definition. The Senate Committee
Report pointedly cited as examples of individuals included within the “regarded as”
concept “people who are rejected for a particular job for which they apply because
of findings of a back abnormality in an x-ray, notwithstanding the absence of any
symptoms, or people who are rejected for a particular job solely because they wear
hearing aids * * *.”38 The report added:

A person who is excluded from any activity covered under this Act or is otherwise
discriminated against because of a covered entity’s negative attitudes towards dis-
ability is being treated as having a disability which affects a major life activity. For
example, if a public accommodation, such as a restaurant, refused entry to a person
with cerebral palsy because of that person’s physical appearance, that person would
be covered under the third prong of the definition. Similarly, if an employer refuses
to hire someone because of a fear of the (negative reactions( of others to the indi-
vidual, or because of the employer’s perception that the applicant had a disability
which prevented that person from working, that person would be covered under the
third prong.3°

Not only is there no suggestion of a need to show that the individual is limited
in connection with other jobs or participation in other programs, but in support of
the quoted language the report cited Thornhill v. Marsh and Doe v. Centinela Hos-
pital—two decisions which broadly interpret the third prong, consistent with the
Arline decision.#?® This Committee expressed similar sentiments and included the
same case citations in its report.41

The House Committee on the Judiciary used language that differs somewhat from
that in the other reports but to similar effect. It noted that a person who is rejected
from a job because of the myths, fears, and stereotypes associated with disabilities
would be covered under this third test, whether or not the employer’s perception
was shared by others in the field and whether or not the person’s physical or mental
conditifzn would be considered a disability under the first or second part of the defi-
nition.

To manifest its intent even further, the Judiciary Committee declared:

In the employment context, if a person is disqualified on the basis of an actual
or perceived physical or mental condition, and the employer can articulate no legiti-
mate job-related reason for the rejection, a perceived concern about employing per-
sons with disabilities could be inferred and the plaintiff would qualify for coverage
under the (regarded as( test.43

Thus, all of the Congressional Committees that commented on the ADA definition
of disability understood it to include persons with any degree or type of physical or
mental impairment if they were discriminated against because of it; or even if they
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had no impairment at all, if the covered entity believed they did and subjected them
to discrimination for that reason. Accordingly, H.R. 3195 merely restores, not ex-
pands, the coverage of the ADA by protecting persons who are discriminated against
because of a physical or mental impairment regardless of severity.

Another possible objection to H.R. 3195 is that it might make people with very
minor impairments eligible for “reasonable accommodations,” to the serious det-
riment of employers. This concern reflects a misunderstanding about the entitle-
ment to reasonable accommodations under the ADA. The ADA does not entitle ev-
eryone protected from discrimination under the Act to receive a reasonable accom-
modation, nor does the Act provide a right to covered individuals to any accommoda-
tions they may desire.

Reasonable accommodations are required under the act for a reason—to overcome
the effects of impairment that will prevent performance of essential job functions
or result in denial of job benefits. The ADA regulations issued by the EEOC make
this abundantly clear; they declare that the term “reasonable accommodation”
means:

Modifications or adjustments to the work environment, or to the manner or cir-
cumstances under which the position held or desired is customarily performed, that
enable a qualified individual with a disability to perform the essential functions of
that position.” 44

The EEOC’s Interpretive Guidance explains that ([t]he reasonable accommodation
requirement is best understood as a means by which barriers to the equal employ-
ment opportunity of an individual with a disability are removed or alleviated( and
adds that those barriers may consist of physical or structural obstacles, rigid sched-
ules, inflexible procedures, or undue limitations in the ways tasks are accom-
plished.45

The nature and function of reasonable accommodation mean that a person cannot
qualify for one unless he or she can show that a physical or mental impairment pre-
vents the performance of an essential job function. Unless the impairment has such
an effect, there is no reason for an accommodation. Accordingly, fears that people
having very minor impairments will be able to demand accommodations willy-nilly
is totally unfounded. Minor impairments will seldom, if ever, prevent performance
of essential employment functions.

Even if a person could show that a minor impairment did somehow preclude per-
formance of an essential function of the job, that would still not mean that the per-
son could obtain some extravagant accommodation. The process of deciding upon
and rendering accommodation is largely within the auspices of employers.

The EEOC’s Interpretive Guidance and the ADA committee reports specified a
process that covered entities should follow when determining what type of accommo-
dation ought to be provided in a particular situation. The reports of this Committee
a}rlld that of the Senate Labor and Human Resources declared in identical language
that:

The Committee believes that the reasonable accommodation requirement is best
understood as a process in which barriers to a particular individual’s equal employ-
ment opportunity are removed. The accommodation process focuses on the needs of
a particular individual in relation to problems in performance of a particular job be-
cause of a physical or mental impairment. A problem-solving approach should be
used to identify the particular tasks or aspects of the work environment that limit
performance and to identify possible accommodations that will result in a meaning-
ful equal opportunity for the individual with a disability.46

If initial discussions between the employer and the employee or applicant do not
readily disclose what accommodation is called for, the EEOC recommends that an
employer undertake a four-step process:

(1) Analyze the particular job involved and determine its purpose and essential
functions;

(2) Consult with the individual with disability to ascertain the precise job-related
limitations imposed by the individual’s disability and how those limitations could be
overcome with a reasonable accommodation;

(3) In consultation with the individual to be accommodated, identify potential ac-
commodations and assess the effectiveness each would have in enabling the indi-
vidual to perform the essential functions of the position; and

(4) Consider the preference of the individual to be accommodated and select and
implement the accommodation that is most appropriate for both the employee and
the employer.4?

The first step, analyzing the job, involves examining the actual job duties and de-
termining the true purpose or object of the job and identifying the essential func-
tions that an accommodation must enable the individual with a disability to per-
form.48 The ADA committee reports refer to this step as “identifying and distin-
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guishing between essential and nonessential job tasks and aspects of the work envi-
ronment of the relevant position(s).” 49 The second step, ascertaining the limitations
imposed by the disability and how a reasonable accommodation might overcome
them, seeks to identify the precise barrier to the employment opportunity that needs
to be addressed by an accommodation.50

The third step, identifying possible accommodations and assessing their effective-
ness, begins with suggestions of accommodations by the individual needing accom-
modation and may also involve consultations with vocational rehabilitation per-
sonnel, the EEOC, or disability constituent organizations.5! Assessing the effective-
ness of various possible accommodations includes considering the likely success of
each potential accommodation in assisting the individual to perform the essential
functions of the position, the reliability of the accommodation, and whether it can
be provided in a timely manner.52

The fourth step is to select and implement an appropriate accommodation. Where
more than one accommodation will enable the individual with a disability to per-
form the essential functions of the position, his or her preference should be given
primary consideration, but the employer retains the ultimate discretion to choose
between effective accommodations and may choose the one that is less expensive or
easier to provide.53

At each of these steps, employers are in the driver’s seat, although they are defi-
nitely required to consult with the individual seeking the accommodation. Employ-
ers will certainly be able to say no to unjustified or excessive requested accommoda-
tions. And ultimately the employer can, if necessary, invoke the ADA’s defense
against having to provide accommodations that result in an undue hardship. Thus,
in the highly unlikely hypothetical situation in which a person could demonstrate
that a minor impairment would somehow prevent performance of an essential job
function, the employer would be fully within its rights to select a realistic and pro-
portionate accommodation.

H.R. 3195 will not cause a problem of accommodations for minor impairments.
Nor will it enlarge the ADA’s coverage beyond that intended when the law was en-
acted. The bill’s approach to restoring the definition of disability is well-designed to
undo the damage wrought by the courts’ constricted interpretation of ADA protec-
tion. I hope that this Committee will advance this legislation promptly to achieve
what the Committee intended when it voted 35-0 to report out the ADA in 1989.

Thank you very much for this opportunity to provide input to the Committee on
this highly important subject.

APPENDIX A.—SAMPLING OF CASES IN WHICH PLAINTIFFS HAVING SIGNIFICANT IMPAIR-
MENTS WERE UNSUCCESSFUL IN DEMONSTRATING THAT THEY WERE PROTECTED BY
THE ADA

Amputation: Williams v. Cars Collision Center, LLC, No. 06 C 2105 (N.D. Ill. July
9, 2007).

Asbestosis: Robinson v. Global Marine Drilling Co., 101 F.3d 35 (5th Cir. 1996).

Asthma: Tangires v. Johns Hopkins Hosp., 79 F.Supp.2d 587, 589 (D.Md.2000)

Back Injury: Wood v. Crown Redi-Mix, Inc., 339 F.3d 682, 684 (8th Cir.2003)

Bipolar disorder: Johnson v. North Carolina Dep’t of Health and Human Servs.,
(M.D.N.C. 2006).

Breast cancer (and accompanying mastectomy, chemotherapy, and radiation ther-
apy): Pimental v. Dartmouth-Hitchcock Clinic, 236 F. Supp. 2d 177, 183 (D.N.H.
2002); Turner v. Sullivan University Systems, Inc., 420 F. Supp. 2d 773, 777
(W.D. Ky. 2006).

Breast cancer (and accompanying mastectomy and chemotherapy): Schaller v.
Donelson Air Conditioning Co., 2005 WL 1868769 (M.D. Tenn. Aug. 4, 2005).

Cirrhosis of the liver caused by chronic Hepatitis B: Furnish v. SVI Sys. Inc., 270
F.3d 445 (7th Cir. 2001).

Depression: McMullin v. Ashcroft, 337 F.Supp.2d 1281, 1298-99 (D.Wyo0.2004).

Diabetes: Orr v. Wal-Mart Stores, Inc., 297 F.3d 720 (8th Cir. 2002).

Epilepsy: Equal Employment Opportunity Comm’n v. Sara Lee Corp., 237 F.3d 349
(4th Cir. 2001); Todd v. Academy Corp., 57 F. Supp. 2d 448, 453-54 (S.D. Tex.
1999).

Fractured spine: Williams v. Excel Foundry & Machine, Inc., 489 F.3d 309, 311 (7th
Cir. 2007).

Heart disease and diabetes: Epstein v. Kalvin-Miller International, Inc., 100 F.
Supp. 2d 222, 223 (S.D.N.Y. 2000).

HIV Infection: Cruz Carrillo v. AMR Eagle, Inc., 148 F.Supp.2d 142, 146
(D.P.R.2001).
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Impaired hearing/use of hearing aid: Eckhaus v. Consolidated Rail, Corp., No. Civ.
00-5748 (WGB), 2003 WL 23205042, at *5 (D.N.J. Dec. 24, 2003).

Loss of most vision in one eye: Foore v. City of Richmond, 6 Fed. Appx. 148, 150
(4th Cir. 2001).

Loss of use of right arm: Didier v. Schwan Food Co., 465 F.3d 838 (8th Cir. 2006).

“Mental retardation”—intellectual and developmental disabilities: Littleton v. Wal-

Mart Stores, Inc., No. 05-12770, 2007 WL 1379986, at *4 (11th Cir. May 11,

2007)

Multiple sclerosis: Sorensen v. University of Utah Hosp., 194 F.3d 1084, 1089 (10th

Cir.1999).

Muscular dystrophy: McClure v. General Motors Corp., 75 Fed. Appx. 983, 2003 WL

21766539 (5th Cir. 2003).

Post-Traumatic Stress Disorder: Rohan v. Networks Presentations LLC, 375 F.3d

266, 277 (4th Cir.2004).

Traumatic brain injury: Phillips v. Wal-Mart Stores, Inc., 78 F. Supp. 2d 1274 (S.D.

Ala. 1999).

APPENDIX B

CONGRESS SAID

THE COURTS NOW SAY

“COMPREHENSIVE PROHIBITION OF DISCRIMINATION ON THE
BASIS OF DISABILITY”

ELEMENTS OF DEFINITION “NEED TO BE INTERPRETED
STRICTLY TO CREATE A DEMANDING STANDARD FOR
QUALIFYING AS ‘DISABLED"”

“DISABILITY SHOULD BE ASSESSED WITHOUT REGARD TO THE
AVAILABILITY OF MITIGATING MEASURES”

MITIGATING MEASURES SHOULD BE CONSIDERED IN DETER-
MINING EXISTENCE OF A DISABILITY

EMPLOYMENT IS A MAJOR LIFE ACTIVITY

EMPLOYMENT MAY NOT BE A MAJOR LIFE ACTIVITY

DENIAL OF A PARTICULAR JOB IS SUFFICIENT TO CONSTITUTE
A SUBSTANTIAL LIMITATION IN EMPLOYMENT

THERE MUST BE DENIAL OF A BROAD RANGE OR CLASS OF
JOBS TO CONSTITUTE A SUBSTANTIAL LIMITATION

FEDERAL AGENCIES ARE DIRECTED TO ISSUE REGULATIONS
FOR CARRYING OUT ADA

REGULATIONS INTERPRETING THE DEFINITION OF DISABILITY
ARE OF DOUBTFUL VALIDITY

“MAJOR LIFE ACTIVITIES OF SUCH INDIVIDUAL"

“ACTIVITIES THAT ARE OF CENTRAL IMPORTANCE IN MOST
PEOPLE’S DAILY LIVES”

“SUBSTANTIALLY LIMITS”

“PREVENTS OR SEVERELY RESTRICTS”

“REGARDED AS” PRONG APPLIES TO PERSON DISCRIMINATED
AGAINST BASED ON DISABILITY EVEN IF PERSON DOES NOT
HAVE SUBSTANTIALLY LIMITING CONDITION

“REGARDED AS” PRONG SUBJECT TO FIRST PRONG LIMITA-
TIONS, SUCH AS CONSIDERATION OF MITIGATING MEAS-
URES AND REQUIREMENT THAT PERSON BE UNABLE TO
PERFORM BROAD RANGE OR CLASS OF JOBS

“REGARDED AS” PRONG APPLIES TO PERSON TREATED AS
HAVING A DISABILITY

“REGARDED AS” PRONG APPLIES ONLY WHEN EMPLOYER
SHOWN TO “ENTERTAIN MISPERCEPTIONS ABOUT THE IN-
DIVIDUAL” AND BELIEVES THE PERSON HAS A SUBSTAN-
TIALLY LIMITING IMPAIRMENT

NO MENTION OF DURATION-OF-IMPAIRMENT LIMITATION

“IMPAIRMENT'S ' IMPACT MUST ALSO BE PERMANENT OR
LONG TERM" TO CONSTITUTE A DISABILITY

HIV, PARAPLEGIA, DEAFNESS, HARD OF HEARING/HEARING
LOSS, LUNG DISEASE, BLINDNESS, MENTAL RETARDATION,
ALCOHOLISM ARE DISABILITIES

MAYBE SO, MAYBE NOT

APPENDIX C

The following is from the righting the ADA Report of the National Council on Dis-
ability (December 2004), PP. 11-27:

Executive Summary

Many Americans with disabilities feel that a series of negative court decisions is
reducing their status to that of “second-class citizens,” a status that the Americans
with Disabilities Act (ADA) was supposed to remedy forever. In this report, the Na-
tional Council on Disability (NCD), which first proposed the enactment of an ADA
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and developed the initial legislation, offers legislative proposals designed to get the
ADA back on track. Like a boat that has been blown off course or tipped over on
its side, the ADA needs to be “righted” so that it can accomplish the lofty and laud-
able objectives that led Congress to enact it.

Since President George H.W. Bush signed the ADA into law in 1990, the Act has
had a substantial impact. The Act has addressed and prohibited many forms of dis-
crimination on the basis of disability, although implementation has been far from
universal and much still remains to be done. In its role in interpreting the ADA,
the judiciary has produced mixed results. Led by the U.S. Supreme Court, the
courts have made some admirable rulings, giving effect to various provisions of the
Act. Unfortunately, however, many ADA court decisions have not been so positive.
This report addresses a series of Supreme Court decisions in which the Court has
been out of step with the congressional, executive, and public consensus in support
of ADA objectives, and has taken restrictive and antagonistic approaches toward the
ADA, resulting in the diminished civil rights of people with disabilities. In response
to the Court’s damaging decisions, this report seeks to document and explain the
problems they create and advance legislative proposals to reverse their impact. NCD
has developed more extensive and detailed analyses of these issues in a series of
papers published under the title Policy Brief Series: Righting the ADA Papers. The
papers can be found at Atip://www.ncd.gov/newsroom/publications/2003/
policybrief.htm.

In an effort to return the ADA to its original course, this report offers a series
of legislative proposals designed to do the following: (1) reinstate the scope of protec-
tion the Act affords, (2) restore certain previously available remedies to successful
ADA claimants, and (3) repudiate or curtail certain inappropriate and harmful de-
fenses that have been grafted onto the carefully crafted standards of the ADA.

As this report was going to press, the Supreme Court issued its decision in the
case of Tennessee v. Lane, in which the Court upheld provisions of Title II of the
ADA, as applied, to create a right of access to the courts for individuals with disabil-
ities. The Lane ruling certainly merits additional study, and NCD expects to issue
future analyses of the decision and the questions it leaves open. This report does
not attempt to address such issues.

The body of the report at times discusses alternative legislative approaches to
some of the problems it addresses. NCD has chosen, however, to consolidate its pre-
ferred solutions to the various problems into a single draft bill. The following rep-
resent the specific legislative proposals made by NCD at this time for “righting the
ADA,” first described in a Section-by-Section Summary and then presented as a pro-
posed “ADA Restoration Act of 2004.”

The ADA Restoration Act of 2004: Section-by-Section Summary

Section 1—Short Title

This section provides that the law may be cited as The ADA Restoration Act of
2004 and conveys the essence of the proposal’s thrust, which is not to proffer some
new, different rendition of the ADA but, rather, to return the Act to the track that
Congress understood it would follow when it enacted the statute in 1990. The title
echoes that of the Civil Rights Restoration Act of 1987, which was passed to respond
to and undo the implications of a series of decisions by the Supreme Court, culmi-
nating in Grove City College v. Bell, which had taken a restrictive view of the
phrase “program or activity” in defining the coverage of various civil rights laws ap-
plicable to recipients of federal financial assistance. As with that law, The ADA Res-
toration Act would “restore” the law to its original congressionally intended course.

Section 2—Findings and Purposes

Subsection (a) presents congressional findings explaining the reasons that an ADA
Restoration Act is needed. It describes how certain decisions of the Supreme Court
have weakened the ADA by narrowing the broad scope of protection afforded in the
Act, eliminating or narrowing remedies available under the Act, and recognizing
some unnecessary defenses that are inconsistent with the Act’s objectives.

Subsection (b) provides a statement of the overall purposes of the ADA Restora-
tion Act, centering on reinstating original congressional intent by restoring the
broad scope of protection and the remedies available under the ADA, and negating
certain inappropriate defenses that Court decisions have recognized.

Section 3—Amendments to the ADA of 1990

This section, and its various subsections, includes the substantive body of the
ADA Restoration Act, which amends specific provisions of the ADA.

Subsection (a) revises references in the ADA to discrimination “against an indi-
vidual with a disability” to refer instead to discrimination “on the basis of dis-
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ability.” This change recognizes the social conception of disability and rejects the no-
tion of a rigidly restrictive protected class.

Subsection (b) revises certain of the congressional findings in the ADA. Paragraph
(1) revises the finding in the ADA that provided a rough estimate of the number
of people having actual disabilities, a figure that a majority of the Supreme Court
misinterpreted as evidence that Congress intended the coverage of the Act to be nar-
rowly circumscribed. The revised finding stresses that normal human variation oc-
curs across a broad spectrum of human abilities and limitations, and makes it clear
that all Americans are potentially susceptible to discrimination on the basis of dis-
ability, whether they actually have physical or mental impairments and regardless
of the degree of any such impairment. Paragraph (2) revises the wording of the ADA
finding regarding the history of purposeful unequal treatment suffered by people
with certain types or categories of disabilities. Paragraphs (3) and (4) add a new
finding that incorporates a social concept of disability and discrimination on the
basis of disability.

Subsection (c) revises some of the definitions used in the ADA. Paragraph (1)
amends the definition of the term “disability” to clarify that it shall not be construed
narrowly and legalistically by drawing fine technical distinctions based on relative
differences in degrees of impairment, instead of focusing on how the person is per-
ceived and treated. This approach rejects the medical model of disability that cat-
egorizes people because of their supposedly intrinsic limitations, without reference
to social context and socially imposed barriers, and to individual factors such as
compensatory techniques and personal strengths, goals, and motivation. The second
part, headed “Construction,” invalidates the Supreme Court’s rulings in Sutton v.
United Airlines, Murphy v. United Parcel Service, and Albertson’s, Inc. v.
Kirkingburg by clarifying that mitigating measures, such as medications, assistive
devices, and compensatory mechanisms shall not be considered in determining
whether an individual has a disability.

Paragraphs (2) and (3) add definitions of the terms “physical or mental impair-
ment,” “perceived physical or mental impairment,” and “record of physical or mental
impairment” to the statutory language. These definitions are derived from current
ADA regulations, and were recommended for inclusion in NCD’s original 1988
version of the ADA.

Subsection (d) clarifies that the ADA’s “direct-threat” defense applies to cus-
tomers, clients, passersby, and other people who may be put at risk by workplace
activities, but, contrary to the Court’s ruling in Chevron U.S.A. Inc. v. Echazabal,
not to the worker with a disability. The latter clarification returns the scope of the
direct-threat defense to the precise dimensions in which it was established in the
express language of the ADA as enacted.

Subsection (e) restores the carefully crafted standard of undue hardship as the
3016 criterion for determining the reasonableness of an otherwise effective accommo-

ation.

Subsection (f) clarifies that ADA employment rights of individuals with disabil-
ities, including the opportunity to be reassigned to a vacant position as a reasonable
accommodation, are not to take a backseat to rights of other employees under a se-
niority system or collective bargaining agreement. In addition, covered entities are
directed to incorporate recognition of ADA rights in future collective bargaining
agreements.

Subsection (g) adds new subsections to the Remedies provision of Title II of the
ADA. The first restores the possibility of recovering punitive damages available to
ADA plaintiffs who prove they have been subjected to intentional discrimination, an
opportunity that was foreclosed by the Supreme Court in Barnes v. Gorman. The
second added subsection underscores the fact that other remedies, but not punitive
damages, are available to ADA plaintiffs who prove that they have been subjected
to “disparate impact” discrimination. The third new subsection establishes that in-
tentionally refusing to comply with certain requirements of Title II of the ADA and
the Rehabilitation Act, including accessibility requirements, auxiliary aids require-
ments, communication access requirements, and the prohibition on blanket exclu-
sions in eligibility criteria and qualification standards, constitutes engaging in un-
lawful intentional discrimination.

Subsection (h) provides that the provisions of the Act are to be liberally construed
to advance its remedial purposes. To counter the Court’s ruling that eligibility for
ADA protection should be “interpreted strictly to create a demanding standard for
qualifying” (Toyota Motor Manufacturing, Kentucky, Inc. v. Williams), another pro-
vision declares that the elements of the definition of “disability” are to be inter-
preted broadly. In addition, the subsection provides that “discrimination” is to be
construed broadly to include the various forms in which discrimination on the basis
of disability occurs. The subsection adds provisions that direct the attorney general,
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the Equal Employment Opportunity Commission, and the Secretary of Transpor-
tation to issue regulations implementing the “ADA Restoration Act,” and establish
that properly issued ADA regulations are entitled to deference in administrative and
judicial proceedings.

Subsection (i) corrects the ruling of the Supreme Court in Buckhannon Board and
Care Home, Inc. v. West Virginia Department of Health and Human Resources,
which rejected the catalyst theory in determining eligibility of ADA plaintiffs to at-
torney’s fees, by reinstating the catalyst theory.

Section 4—Effective Date

This section provides that the Act and the amendments it makes shall take effect
upon enactment, and shall apply to cases that are pending when it is enacted or
that are filed thereafter.

The ADA Restoration Act of 2004: A Draft Bill

To amend the Americans with Disabilities Act (ADA) of 1990 to restore the broad
scope of protection and the remedies available under the Act, and to clarify the in-
consistency with the Act of certain defenses.

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled,

Section 1.—Short Title.
This Act may be cited as the “ADA Restoration Act of 2004.”

Section 2.—Findings and Purposes.

(a) Findings.—The Congress finds that——

(1) in enacting the ADA of 1990, Congress intended that the Act “establish a clear
and comprehensive prohibition of discrimination on the basis of disability,” and pro-
vide broad coverage and vigorous and effective remedies without unnecessary and
obstructive defenses;

(2) some decisions and opinions of the Supreme Court have unduly narrowed the
broad scope of protection afforded in the ADA, have eliminated or narrowed rem-
edies meant to be available under the Act, and have recognized certain defenses
that run counter to the purposes of the Act;

(3) in enacting the ADA, Congress recognized that physical and mental impair-
ments are natural and normal parts of the human experience that in no way dimin-
ish a person’s right to fully participate in all aspects of society, but Congress also
recognized that people with physical or mental impairments having the talent,
skills, abilities, and desire to participate in society are frequently precluded from
doing so because of prejudice, antiquated attitudes, or the failure to remove societal
and institutional barriers;

(4) Congress modeled the ADA definition of disability on that of Section 504 of
the Rehabilitation Act of 1973, which had to the time of the ADA’s enactment been
construed broadly to encompass both actual and perceived limitations, and limita-
tions imposed by society; the broad conception of the definition had been under-
scored by the Supreme Court’s statement in its decision in School Board of Nassau
County v. Arline, 480 U.S. 273, 284 (1987), that the Section 504 definition “acknowl-
edged that society’s myths and fears about disability and disease are as handi-
capping as are the physical limitations that flow from actual impairment;”

(5) in adopting the Section 504 concept of disability in the ADA, Congress under-
stood that adverse action based on a person’s physical or mental impairment might
have nothing to do with any limitations caused by the impairment itself;

(6) instead of following congressional expectations that disability would be inter-
preted broadly in the ADA, the Supreme Court has ruled, in Toyota Motor Manufac-
turing, Kentucky, Inc. v. Williams, 534 U.S. 184, 197 (2002), that the elements of
the definition “need to be interpreted strictly to create a demanding standard for
qualifying as disabled,” and, consistent with that view, has narrowed the application
of the definition in various ways;

(7) contrary to explicit congressional intent expressed in the ADA committee re-
ports, the Supreme Court has eliminated from the Act’s coverage individuals who
have mitigated the effects of their impairments through the use of such measures
as medication and assistive devices;

(8) contrary to the expectations of Congress in enacting the ADA, the Supreme
Court has rejected the “catalyst theory” in the awarding of attorney’s fees and litiga-
tion costs under the Act, and has ruled that punitive damages may not be awarded
in private suits under Section 202 of the Act;

(9) contrary to congressional intent and the express language of the ADA, the Su-
preme Court has recognized the defense that a worker with a disability could pose
a direct threat to her or his own health or safety;
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(10) contrary to carefully crafted language in the ADA, the Supreme Court has
recognized a reasonableness standard for reasonable accommodation distinct from
the undue hardship standard that Congress had imposed;

(11) contrary to congressional intent, the Supreme Court has made the reasonable
accommodation rights of workers with disabilities under the ADA subordinate to se-
niority rights of other employees; and

(12) legislation is necessary to return the ADA to the breadth of coverage, the
array of remedies, and the finely calibrated balance of standards and defenses Con-
gress intended when it enacted the Act.

(b) Purposes.—The purposes of this Act are——

(1) to effect the ADA’s objectives of providing “a clear and comprehensive national
mandate for eliminating discrimination” and “clear, strong, and enforceable stand-
ards addressing discrimination” by restoring the broad scope of protection and the
remedies available under the ADA, and clarifying the inconsistency with the Act of
certain defenses;

(2) to respond to certain decisions of the Supreme Court that have narrowed the
class of people who can invoke the protection from discrimination the ADA provides,
reduced the remedies available to successful ADA claimants, and recognized or per-
mitted defenses that run counter to ADA objectives;

(3) to reinstate original congressional intent regarding the definition of disability
by clarifying that ADA protection is available for all individuals who are subjected
to adverse treatment based on actual or perceived impairment, or are adversely af-
fected by prejudiced attitudes, such as myths, fears, ignorance, or stereotypes con-
cerning disability or particular disabilities, or by the failure to remove societal and
institutional barriers;

(4) to restore the full array of remedies available under the ADA;

(5) to ensure that the rights afforded by the ADA are not subordinated by pater-
nalistic and misguided attitudes and false assumptions about what a person with
a physical or mental impairment can do without endangering the individual’s own
personal health or safety;

(6) to ensure that the rights afforded by the ADA are not subordinated to seniority
rights of other employees in regard to an otherwise vacant job position to which the
individual requires transfer as a reasonable accommodation; and

(7) to ensure that the carefully crafted standard of undue hardship as a limitation
on reasonable accommodation rights afforded by the ADA shall not be undermined
by recognition of a separate and divergent reasonableness standard.

Section 3.—Amendments to the ADA of 1990.

(a) Discrimination.—References in the ADA to discrimination “against an indi-
vidual with a disability” or “against individuals with disabilities” shall be replaced
by references to discrimination “on the basis of disability” at each and every place
that such references occur.

d(b) Findings.—Section 2(a) of the ADA of 1990 (42 U.S.C. 12101(a)) is amend-
ed——

(1) by striking the current subsection (1) and replacing it with the following:

“(1) though variation in people’s abilities and disabilities across a broad spectrum
is a normal part of the human condition, some individuals have been singled out
and subjected to discrimination because they have conditions considered disabilities
by others; other individuals have been excluded or disadvantaged because their
physical or mental impairments have been ignored in the planning and construction
of facilities, vehicles, and services; and all Americans run the risk of being discrimi-
nated against because they are misperceived as having conditions they may not ac-
tually have or because of misperceptions about the limitations resulting from condi-
tions they do have;”

(2) by striking the current subsection (7) and replacing it with the following:

“(7) some groups or categories of individuals with disabilities have been subjected
to a history of purposeful unequal treatment, have had restrictions and limitations
imposed upon them because of their impairments, and have been relegated to posi-
tions of political powerlessness in our society, based on characteristics that are be-
yond the control of such individuals and resulting from stereotypic assumptions not
truly indicative of the individual ability of such individuals to participate in, and
contribute to, society; classifications and selection criteria that are based on preju-
dice, ignorance, myths, irrational fears, or stereotypes about disability should be
strongly disfavored, subjected to skeptical and meticulous examination, and per-
mitted only for highly compelling reasons;”

(3) by striking the period (“.”) at the end of the current subsection (9) and replac-
ing it with “; and”; and

(4) by adding after the current subsection (9) the following new subsection:
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“(10) discrimination on the basis of disability is the result of the interaction be-
tween an individual’s actual or perceived impairment and attitudinal, societal, and
institutional barriers; individuals with a range of actual or perceived physical or
mental impairments often experience denial or limitation of opportunities resulting
from attitudinal barriers, including negative stereotypes, fear, ignorance, and preju-
dice, in addition to institutional and societal barriers, including architectural, trans-
portation, and communication barriers, and the refusal to make reasonable modi-
fications to policies, practices, or procedures, or to provide reasonable accommoda-
tions or auxiliary aids and services.”

(c) Definitions.—Section 3 of the ADA of 1990 (42 U.S.C. 12102) is amended——

(1) by striking the current subsection (2) and replacing it with the following:

“(2) Disability.

“(A) In General.—The term “disability” means, with respect to an individual—

(i) a physical or mental impairment;

(ii) a record of a physical or mental impairment; or

(iii) a perceived physical or mental impairment.

“B) Construction.——

(i) The existence of a physical or mental impairment, or a record or perception
of a physical or mental impairment, shall be determined without regard to miti-
gating measures;

(i1) The term “mitigating measure” means any treatment, medication, device, or
other measure used to eliminate, mitigate, or compensate for the effect of an impair-
ment, and includes prescription and other medications, personal aids and devices
(including assistive technology devices and services), reasonable accommodations, or
auxiliary aids and services; and

(ii1) actions taken by a covered entity because of a person’s use of a mitigating
measure or because of a side effect or other consequence of the use of such a meas-
ure shall be considered ‘on the basis of disability.””

(2) by redesignating the current subsection (3) as subsection (6); and

(3) by adding after the current subsection (2) the following new subsections:

“(3) Physical or mental impairment.—The term “physical or mental impairment”
means——

“(A) any physiological disorder or condition, cosmetic disfigurement, or anatomical
loss affecting one or more of the following body systems: neurological; musculo-
skeletal; special sense organs; respiratory, including speech organs; cardiovascular;
reproductive; digestive; genito-urinary; hemic and lymphatic; skin; and endocrine; or

(B) any mental or psychological disorder, such as mental retardation, organic
brain syndrome, emotional or mental illness, and specific learning disabilities.

“(4) Record of physical or mental impairment.—The terms “record of a physical
or mental impairment” or “record of impairment” means having a history of, or hav-
ing been misclassified as having, a physical or mental impairment.

“(5) Perceived physical or mental impairment.—The terms “perceived physical or
mental impairment” or “perceived impairment” mean being regarded as having or
treated as having a physical or mental impairment.”

(d) Direct threat.—Subsection 101(3) of the ADA of 1990 (42 U.S.C. 12111(3)) is
amended——

(1) by redesignating the current definition as part (A)—In general; and

(2) by adding after the redesignated part (A) a new part (B) as follows:

“(B) Construction.—The term “direct threat” includes a significant risk of substan-
tial harm to a customer, client, passerby, or other person that cannot be eliminated
by reasonable accommodation. Such term does not include risk to the particular ap-
plicant or employee who is or is perceived to be the source of the risk.”

(e) Reasonable accommodation.—Subsection 101(9) of the ADA of 1990 (42 U.S.C.
12111(9)) is amended——

(1) by redesignating the current definition as part (A)—Example s of types of ac-
commodations.; and

(2) by adding after the redesignated part (A) a new part (B) as follows:

“(B) Reasonableness.—A reasonable accommodation is a modification or adjust-
ment that enables a covered entity’s employee or applicant with a disability to enjoy
equal benefits and privileges of employment or of a job application, selection, or
training process, provided that——

(i) the individual being accommodated is known by the covered entity to have a
mental or physical limitation resulting from a disability, is known by the covered
entity to have a record of a mental or physical limitation resulting from a disability,
or is perceived by the covered entity as having a mental or physical limitation re-
sulting from a disability;

(i1) without the accommodation, such limitation will prevent the individual from
enjoying such equal benefits and privileges; and
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(ii1) the covered entity may establish, as a defense, that a particular accommoda-
tion is unreasonable by demonstrating that the accommodation would impose an
undue hardship on the operation of the business of such covered entity.”

(f) Nonsubordination.—Section 102 of the ADA of 1990 (42 U.S.C. 12112) is
amended by adding after the current subsection (¢) a new subsection as follows:

“(d) Nonsubordination.—A covered entity’s obligation to comply with this Title is
not affected by any inconsistent term of any collective bargaining agreement or se-
niority system. The rights of an employee with a disability under this Title shall
not be subordinated to seniority rights of other employees in regard to an otherwise
vacant job position to which the individual with a disability requires transfer as a
reasonable accommodation. Covered entities under this Title shall include recogni-
tion of ADA rights in future collective bargaining agreements.”

(g) Remedies.—Section 203 of the ADA of 1990 (42 U.S.C. 12133) is amended——

(1) by redesignating the current textual provision as subsection (a)—In general .,
and adding at the beginning of the text of subsection (a) the phrase “Subject to sub-
sections (b), (¢), and (d),”; and

(2) by adding, after the redesignated subsection (a), new subsections as follows:

“(b) Claims based on proof of in tent ional discrimination.—In an action brought
by a person aggrieved by discrimination on the basis of disability (referred to in this
section as an ‘aggrieved person’) under Section 202 of this Act, or under Section 504
of the Rehabilitation Act of 1973 (29 U.S.C. 794), against an entity covered by those
provisions who has engaged in unlawful intentional discrimination (not a practice
that is unlawful because of its disparate impact) prohibited under those sections (in-
cluding their implementing regulations), an aggrieved person may recover equitable
and legal relief (including compensatory and punitive damages) and attorney’s fees
(including expert fees) and costs.

“(c) Claims based on disparate impact .—In an action brought by an ‘aggrieved
person’ under Section 202 of this Act, or under Section 504 of the Rehabilitation Act
of 1973 (29 U.S.C. 794), against an entity covered by those provisions who has en-
gaged in unlawful disparate impact discrimination prohibited under those sections
(including their implementing regulations), an aggrieved person may recover equi-
table relief and attorney’s fees (including expert fees) and costs.

“(d) Construction.—In addition to other actions that constitute unlawful inten-
tional discrimination under subsection (b), a covered entity engages in such dis-
crimination when it intentionally refuses to comply with requirements of Section
202 of this Act, or of Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 794),
or of their implementing regulations, by willfully, unlawfully, materially, and sub-
stantially——

(1) failing to meet applicable program and facility accessibility requirements for
existing facilities, new construction and alterations;

(2) failing to furnish appropriate auxiliary aids and services;

(3) failing to ensure effective communication access; or

(4) imposing discriminatory eligibility criteria or employment qualification stand-
ards that engender a blanket exclusion of individuals with a particular disability or
category of disability.”

(h) Construction.—Section 501 of the ADA of 1990 (42 U.S.C. 12201) is amended
by adding after the current subsection (d) the following new subsections:

“(e) Supportive construction.—In order to ensure that this Act achieves its objec-
tive of providing a comprehensive prohibition of discrimination on the basis of dis-
ability, discrimination that is pervasive in America, the provisions of the Act shall
be flexibly construed to advance its remedial purposes. The elements of the defini-
tion of “disability” shall be interpreted broadly to encompass within the Act’s protec-
tion all persons who are subjected to discrimination on the basis of disability. The
term “discrimination” shall be interpreted broadly to encompass the various forms
in which discrimination on the basis of disability occurs, including blanket exclu-
sionary policies based on physical, mental, or medical standards that do not con-
stitute legitimate eligibility requirements under the Act; the failure to make a rea-
sonable accommodation, to modify policies and practices, and to provide auxiliary
aids and services, as required under the Act; adverse actions taken against individ-
uals based on actual or perceived limitations; disparate, adverse treatment of indi-
viduals based on disability; and other forms of discrimination prohibited in the Act.

“(f) Regulations implementing the ADA Restoration Act.—Not later than 180 days
after the date of enactment of The ADA Restoration Act of 2004, the attorney gen-
eral, the Equal Employment Opportunity Commission, and the Secretary of Trans-
portation shall promulgate regulations in an accessible format that implement the
provisions of the ADA Restoration Act.

“(g) Deference to regulations.—Duly issued federal regulations for the implemen-
tation of the ADA, including provisions implementing and interpreting the definition
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of disability, shall be entitled to deference by administrative bodies or officers and
courts hearing any action brought under the Act.”

(i) Attorney’s fees.—Section 505 of the ADA of 1990 (42 U.S.C. 12205) is amended
by redesignating the current textual provision as subsection (a)—In general, and
adding additional subsections as follows:

“(b) Definition of prevailing party—The term ‘prevailing party’ includes, in addi-
tion to a party who substantially prevails through a judicial or administrative judg-
ment or order, or an enforceable written agreement, a party whose pursuit of a non-
frivolous claim or defense was a catalyst for a voluntary or unilateral change in po-
sition by the opposing party that provides any significant part of the relief sought.

“(c) Relationship to other laws——

(1) Special criteria for prevailing defendants—If any other Act of Congress, or any
ruling, regulation, or interpretation of the various administrative bureaus and agen-
cies of the United States, or of any judicial or administrative rule, which addresses
the recovery of attorney’s fees, requires a defendant, but not a plaintiff, to satisfy
certain different or additional criteria to qualify for the recovery of attorney’s fees,
subsection (b) shall not affect the requirement that such defendant satisfy such cri-
teria.

“(2) Special criteria unrelated to prevailing—If an Act, ruling, regulation, inter-
pretation, or rule described in paragraph (1) requires a party to satisfy certain cri-
teria, unrelated to whether or not such party has prevailed, to qualify for the recov-
ery of attorney’s fees, subsection (b) shall not affect the requirement that such party
satisfy such criteria.”

Section 4.—Effective Date.

This Act and the amendments made by this Act shall take effect upon enactment
and shall apply to any case pending or filed on or after the date of enactment of
this Act.
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Mr. ANDREWS. Thank you, and I am certain in the dialogue with
the members there will be those opportunities.

I thank each of the four of you for excellent testimony.

Mr. McClure is not working as an electrician today at General
Motors because the court found he wasn’t disabled. That is the rea-
son. A person with muscular dystrophy is not disabled. Mr. Fram,
you have acknowledged that people who should have been pro-
tected by the law aren’t, and that is a problem. I appreciate that.
It is a good point for us to start our discussion. I want to explore
the concerns that you have raised about the remedial measures in
Mr. Hoyer’s legislation.

Your organization is thoroughly involved, you said, in training
and teaching people how to comply with this law. Is that correct?

Mr. FrAM. Yes

Mr. ANDREWS. And you have done extensive writing. You said 23
editions of your book on this subject?

Mr. FrRAM. Yes.

Mr. ANDREWS. That is very impressive, and I am sure that as
part of that you have done extensive research on the case law in-
terpreting the ADA and on similar statutes around the country. Is
that correct?

Mr. FrRaM. Mostly the ADA.

Mr. ANDREWS. Okay. On page three of your testimony, you talk
about the specter of people raising claims because of chipped tooth,
the flu, broken finger. And you indicate that that is the plethora
of litigation that would flow if Mr. Hoyer’s bill were to be adopted.
In my state of New Jersey for nearly four decades we have had a
very broad definition of “disability.” It does not limit the definition
by substantiality or any of the other criteria that you talked about.
Are you aware of any cases brought under the New Jersey statute
by someone who claims that a chipped tooth is a disability?

Mr. FraM. I haven’t researched the New Jersey statute.

Mr. ANDREWS. Your answer is you don’t know because you
haven’t researched it?

Mr. FraM. The New Jersey statute.

Mr. ANDREWS. Okay. California in 2000 adopted a very broad
definition of “disability” that to my understanding does not have
limitations based on substantiality. Are there any data that would
indicate that there has been this flood of litigation from California?
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Mr. FrAM. California actually still does have—it has to limit a
major life activity. So they haven’t totally dropped the

Mr. ANDREWS. But the California definition is much broader than
the definition of “disability” in the federal statute, isn’t it?

Mr. FrRAM. Absolutely.

Mr. ANDREWS. Well, there is one piece of data, and I wonder if
you would dispute it, that the percentage of discrimination claims
owing to disability in California is the same as it was in the total
universe before this new definition. In other words, X percent of
discrimination claims were based on disability before this law, and
it is still about X percent.

Now, if there was going to be this flood of litigation because of
a broader definition, wouldn’t disability claims make up a larger
share of employment claims in California? Wouldn’t that have hap-
pened?

Mr. FrRAM. I honestly don’t think there would be a flood of litiga-
tion. The problem is——

Mr. ANDREWS. Contrary to what you just said?

Mr. FraM. I don’t think there would be a flood of litigation, but
what there would now be is a brand new responsibility for employ-
ers to have to provide reasonable accommodation to somebody who
comes in and says, “I have a stomach ache; I don’t want to go to
that meeting because I have a stomach ache.” Or, “I need time off
because of my chipped tooth.”

Mr. ANDREWS. But your position, I think, then assumes that em-
ployers would just do that, not dispute it and there wouldn’t be
more claims resulting in court. Isn’t that a little counter-intuitive?

Mr. FRAM. Smart employers do the right thing. The question is,
would this create a federal requirement that an employer has to let
somebody out of a meeting because of a stomach ache?

Mr. ANDREWS. I guess I just respectfully disagree with your ar-
gument. It seems to me that your premise today is that a broader
definition of “disability” under federal law will create more claims.
And we have a broader definition of “disability” under California
law and it didn’t.

Mr. Imparato, do you have some comment on what California
and New Jersey have done?

Mr. IMPARATO. Well, I appreciate the point that you are making.
The ADA definition was taken from the Rehab Act. A number of
states have had broader definitions of “disability.” But the point is
that the ADA creates a floor. What we are trying to do with the
ADA Restoration Act is reestablish a floor that protects people with
epilepsy, diabetes and a whole host of conditions that have been in-
terpreted out. We are not aware of more litigation or percentage-
wise more litigation in states like New Jersey, California, Maine,
Washington state, that have broader protection.

Mr. ANDREWS. Mr. McClure, what is it that General Motors
needed to do for you so that you could have done that job as an
electrician really well? What did they need to do?

Mr. McCLURE. They wouldn’t have had to buy nothing. They al-
ready had ladders there. They had all the lifts, everything. All they
had to do was put me to work.
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Mr. ANDREWS. Didn’t they actually test you, sort of on the job,
to do the job you were supposed to do and you passed the test and
got the job?

Mr. McCLURE. Yes, sir.

Mr. ANDREWS. Sounds pretty reasonable to me.

I thank the witnesses, and I would at this time turn to the rank-
ing member, Mr. McKeon, for questioning.

Mr. McKEON. Thank you, Mr. Chairman.

First, Mr. Fram, did you have something more that you wanted
to add about the response to Mr. Andrews’s question about New
Jersey?

Mr. FrRAM. No. I did want to add that, of course, there are all
these other parts as well, like the disability-related questions in
medical exams. I mean, in the real workplace, what supervisor
doesn’t say to an employee, “how did you break your leg,” if the
person comes in. And I don’t think there can be any dispute that
changing the definition to mean “any impairment” would make a
question like that flatly illegal.

Now, question—Is that going to lead to litigation? Who knows
whether it is going to lead to litigation. So my point is, whether
or not there is going to be a plethora of litigation, should it be a
federal requirement, should it be a federal prohibition that a super-
visor couldn’t say, “do you have a cold.” Is it a federal requirement
that an employee would have to give somebody with an ear ache
time off.

Now, of course, there is already the Family and Medical Leave
Act which covers serious health conditions. This would essentially
make the Family and Medical Leave Act irrelevant for half of it,
anyway—the part about the person’s serious health condition.

Mr. McKEON. I would like to ask—I am not an attorney, and I
know Mr. Andrews is. I know several of you are, and you could
probably debate this a long, long time. But what I would like to ask
is, I mean it seems incredulous to me that Mr. McClure could be
told they can’t hire him because he has a disability that precludes
him from doing the job, and then when he sues on that basis, they
say, no, you don’t have a disability.

How would you gentlemen, as attorneys, fix that without having
some unintended consequences that would go so far as some of the
things you are talking about, Mr. Fram?

Mr. BURGDOREF. I think you fix it by going with the original legis-
lative history, which says that Sutton is wrong. The Supreme Court
was wrong in Sutton and Murphy and Kirkingburg.

Mr. McKEON. My understanding is, not being an attorney, that
the Supreme Court is the final word on the law.

Mr. BURGDORF. But you get to make the law. [Laughter.]

Mr. MCKEON. So we write a law, and I have seen unintended
consequences come from laws that we have passed. So you would
suggest we rewrite the law and you would have some suggestions
as to how we would do it without incurring those unintended con-
sequences. Dr. Burgdorf?

Mr. BURGDORF. I think it is a great question. As I understand
Mr. Fram’s testimony, he is sympathetic and understanding about
the issue of mitigating measures, but he would like to limit the cor-
rection to that. For many people, including Mr. McClure, it is not
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going to help him. This is not a mitigating measures case, and
many of the cases are not mitigating measures cases.

Mr. McKEON. How would you fix it?

Mr. BURGDORF. That is the proposal that I am trying to explain
and defend, H.R. 3195. I think it is a very good fix.

Mr. McKEON. It is a perfect bill and no problems with it?

Mr. BURGDORF. No, not at all. In fact, if we can’t get people like
you to agree or to buy into the approach that the bill is proposing,
then we are not going to get anywhere. But I think properly ex-
plained, it is a good bill. Could it use some tinkering? Sure.

Mr. McKEON. Let me tell you my concern. We have had some
bills that have come before us in this committee last year where
we really tried to make some little tinkering changes. For instance,
one of them was card check. We had 15 amendments, and I think
some of them were very good amendments. We did not get one
Democratic vote. We did not change one word in that bill.

Now, it is not becoming law. They can’t get it through the Senate
and the president wouldn’t sign it. But my concern is, given the en-
vironment that we have here now—I mean, to me it is ludicrous
that we can’t fix a problem like this, that my real concern is as we
go through this process, this bill will go exactly the way it is writ-
ten right now, even though you would say it is probably not perfect,
and you are here as a witness for the bill. You would maybe make
some tinkering changes. I would like to know what those are be-
cause I would like to offer them as an amendment when we get to
that process.

I would hope that there would be some real working together,
rather than just saying, oh, you know, this is on a fast track and
it is going to go and that is the way it is. And then what will hap-
pen is it probably will not become law, and we will end up with
nillore of Mr. McClure’s situations, and I don’t think any of us want
that.

I don’t think any of us want to have that kind of problem. He
should be working now, as far as I am concerned, for GM. It is his
life-long ambition. He could do the job. And to be told that he can’t
do it because he is disabled, and then when he takes it to court,
the highest court in the land turns it down because he is not dis-
abled. It is crazy.

But I have real concern that there won’t be a desire to work to-
gether to really tinker around the edges to make it—I don’t think
we would get a perfect bill—but to make it a better bill.

Mr. BURGDORF. One of the things that I have always been sur-
prised and delighted about is how very bipartisan the ADA and
similar legislation has been in the Congress. The ADA legislation
passed every one of the five substantive committees and on the
floor, never by a vote of less than 90 percent in favor. It is incred-
ibly bipartisan.

Mr. McKEON. I would still like to have your suggestions to tinker
3r01tnd the edges to make it better, and then see if we are able to

o that.

Mr. ANDREWS. The gentleman’s time has expired.

I would say to my friend, the ranking member, that you and Mr.
Miller worked together with Mr. Castle and Ms. Woolsey and oth-
ers, and Mr. Kildee, to produce the Head Start bill that I think was
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excellent. We all worked together to produce a genetic discrimina-
tion bill which passed the House overwhelmingly. It has run into
some issues in the Senate, but I think we can work together on
that. And we can do the same, and I hope that we would on this.

Mr. McKEON. Those are some great examples. I could list a
whole bunch that——

Mr. ANDREWS. Sure. I would say for the record that the only per-
fect bills are those reported out by the Health Subcommittee.
[Laughter.]

The chair recognizes the gentleman from Michigan, Mr. Kildee,
for 5 minutes.

Mr. KiLDEE. I thank the chairman. I thank him for having this
hearing.

You know, I have held many jobs in my life. I have been a letter-
carrier. I have been a Latin teacher. I have been an electrician. I
have been a lawmaker. As a matter of fact, the job that is probably
the longest in my life has been lawmaker, for 32 years. But I was
an electrician, so I know quite a bit about the responsibilities of
being an electrician.

Let me—and Mr. McClure you may answer this, too—but I will
address it to Mr. Imparato and Mr. Burgdorf. It seems that this is
really, and we often overuse the word “catch-22,” but it is kind of
a catch-22 situation really situation here. It is a classic example of
catch-22. How would H.R. 3195 address this problem? I mean, this
man’s life—he sold his house, moved to Texas, and to have this ab-
surdity, that has led to a great injustice, afflict him? Maybe Mr.
Imparato and Mr. Burgdorf, if you could?

Mr. IMPARATO. Thank you for that question.

First, just on the catch-22 issue, you are exactly right. When you
have the kind of strict standard that the Supreme Court has cre-
ated around what is a disability, you end up having to introduce
a lot of evidence to meet that narrow threshold that then can and
will be used against you on the issue that matters, which is wheth-
er you are qualified for the position. And anything that you intro-
duce to show that you are qualified for the position can and will
be used against you on whether you are disabled enough to have
a civil right.

So you are exactly right. It is a catch-22. And it is not a catch-
22 that existed under the Rehab Act, which was the definition that
Congress was modeling the ADA after.

H.R. 3195 would fix this problem by getting past the issue of
whether he is in the protected class very quickly. He has an im-
pairment, and you quickly get to the issue that matters, which is,
was he qualified for the position in question? To the extent he was
asked to do things that require accommodation, were there reason-
able accommodations that would allow him to do the essential func-
tions of the job? And if the employer was not justified in denying
him the position, the employer would lose. But we never reached
that issue because so much time was spent trying to establish the
existence of a disability.

So I think the catch-22 term is exactly the right term for where
the courts have brought us under the ADA.

Mr. KiLDEE. Mr. Burgdorf?
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Mr. BURGDORF. The only thing I would have to add to that is
sometimes it is worse than a catch-22. Even if there were no quali-
fied concept in the ADA, you can’t get past the proving the dis-
ability. People have a very difficult, impossible time meeting that
burden. The fact is, I think the underlying problem is a mis-as-
sumption about disability, that a person really is only disabled if
somehow the condition has really messed up their life. And most
of us who have disabilities try to deal with our lives and have suc-
cessful lives and go on to live what people would call “normal
lives.”

Then, when we are shocked to find out somebody is discrimi-
nating against us, we want to be relieved from that. We want to
have the ADA to protect us. That idea that you have to be really
messed up is what the ADA definition has turned into. It is not
what Congress intended. It is not what President Bush thought he
was signing. It is not what those of us who worked on the National
Council on Disability’s proposal that was before, and was ulti-
mately enacted by Congress and what we were trying to do.

We were very clear that if you were discriminated against based
on a condition, that was enough. You have proven what you have
to prove, and then we can argue about whether it was justified or
not. We are not saying people with disabilities are going to win all
their cases, but they ought to at least get in the courthouse door.

Mr. KiLDEE. I was present when President George H. Bush
signed this into law. It was a joyous occasion, and he was expan-
sive in his enthusiasm, and I think expansive in his idea of how
this should be interpreted. To have Congress pass a law trying to
find a reasonable remedy, a president signing it with enthusiasm—
this was truly a bit of strong bipartisan work within the Congress,
and the president joyfully signing this bill.

And the court, in kind of a grand isolation, saying this didn’t
apply to Mr. McClure’s case was just, to my mind—sometimes law
should be refined common sense, I think. I don’t think it was very
refined or very common sense in this instance here.

Mr. IMPARATO. Can I say one more thing?

Mr. ANDREWS. Very briefly.

Mr. IMPARATO. Briefly, I just—in terms of the unintended con-
sequences, I just want to point out that whatever we do to try to
keep the definition somewhat narrow can also have unintended
consequences. That is why any PD feels that H.R. 3195 is a simple
straightforward way to fix this problem. It came from a lot of work
from the National Council on Disability, and any of these efforts
to tinker with it, I would just encourage us to worry about unin-
tended consequences on the other side, where the courts will jump
on one word like they have under the ADA, and we are back to
having to come back and fix a new problem that the courts have
created.

Mr. ANDREWS. The gentleman’s time has expired.

Mr. KiLDEE. Thank you very much, Mr. Chairman.

Mr. ANDREWS. The chair recognizes the ranking member of the
subcommittee, my friend from Minnesota, Mr. Kline, for 5 minutes.

Mr. KLINE. Thank you, Mr. Chairman.

Thank you, gentlemen, for being here and for your testimony.
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I think what we are seeing is that there is widespread agreement
I believe on both sides of this aisle that we need to change the law
so that we don’t have an incident such as we have seen with Mr.
McClure. I think, as Mr. McKeon and others said, that is absurd.
But I am concerned that in our effort to make sure that doesn’t
happen to Mr. McClure or someone like that, that we don’t have
those unintended consequences.

When the ADA was enacted in 1990, one of the first findings in-
cluded was that “43 million Americans have one or more physical
or mental disabilities.” So I am wondering what the number would
be. So let me start, Mr. Fram, I have about three questions for you,
and we will go as quickly as we can.

What do you think the language as it is now in this bill—what
would that number 43 million be?

Mr. FraMm. Well, it would have to be 350 million, because every
single one of us has an impairment. I mean, every one of us has
either a vision problem—we don’t have perfect vision—or we have
had the flu. Because remember, this covers actual disability re-
garded as impairment, which is

Mr. KLINE. I appreciate the answer, but again, the original in-
tent, which the majority leader talked about, was to cover 43 mil-
lion. And now in your interpretation, it is 350 million or whatever
the current population of the United States is, and that was clearly
not the original intent. So it raises the question, if every worker
has some form of disability, what does that do for the workers who
would truly need the protection—Mr. McClure’s example?

Mr. FraM. I think it would certainly limit an employer’s re-
sources. Everybody agrees, I think everybody on this panel would
agree that Mr. McClure, under what I am proposing in terms of re-
versing the Sutton case, that he would be covered.

I respectfully disagree with Dr. Burgdorf because I think revers-
ing Sutton would lead to Mr. McClure being covered because you
would be looking at somebody without mitigating measures, which
include behavioral modifications, and that was the reason the
lower court excluded him, because he could reach certain heights
if he used a ladder. At least that was my reading of the case, but
if you look at him without behavioral modifications, he would be
covered.

But what it would wind up meaning, if everybody was covered,
that the person who needs a modified schedule, for example, be-
cause she has breast cancer, and if that modified schedule has al-
ready been given to somebody who has the flu, it might not be
available for her. So it would restrict what an employer could do
for people who have serious conditions.

Mr. KLINE. And have exactly the unintended consequence which
we are trying to avoid here. We are trying to make sure that Amer-
icans with disabilities have the protection, and it waters it down
so that every American is there, it simply will not be able to do
that. While I have great faith in my chairman and all lawyers who
look at these things, it is our job to get this language right, so it
is not left to continuing battles in the courts over the definition, a
concern that all of you have expressed. We really do need to get
this right.
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Continuing again, Mr. Fram. In your testimony, you noted that
H.R. 3195, the bill under consideration here, changes the burden
of proof with respect to claims of discrimination. Can you take
some time here to expand on that point? How is the burden of proof
allocated under other civil rights statutes? How does that differ
from H.R. 3195?

Mr. FrRAM. There is something called the McDonnell-Douglas
standard. That is where employees, as a prima facie case, have to
show they are in the protected group and that they are qualified
to do the job. And what this bill would do is to change it in the
ADA context to mean the employer now has the burden of showing
that the person cannot do the job.

I don’t think from a practical perspective that makes sense, be-
cause what courts have done—and honestly, I haven’t seen where
there has been a problem with this, which is why I am surprised
that it is in the bill. What courts do is they say to employers, “you
have the burden of showing what the essential functions are,” and
then they say to the individual, “you have the burden of showing
you can do those essential functions.”

That is allocating the burdens to the parties who have access to
the evidence. This bill would make it the opposite of McDonnell-
Douglas.

Mr. KLINE. Thank you.

My time is just about to expire, but very quickly if I could ask
the flanking attorneys here what they think that 43 million would
look like under this bill—just a shot.

Mr. BURGDORF. I would like to try to answer it because the Su-
preme Court quoted my law review article in the Sutton case about
that issue as the explanation, and then completely misunderstood
and misused it. The 43 million figure was put in—originally it was
a 36 million figure—it was put in the National Council on Dis-
ability draft bill, and was proposed and put into its report, On The
Threshold of Independence. And it was intended not as who is cov-
ered by the ADA. There is nowhere in the ADA or in that report
that says that is how many people are covered by the ADA. It was
trying to give an order of magnitude estimate of people with actual
disabilities.

The definition has three prongs—actual, record, and regarded as.
No one had ever thought that 43 million people were who were pro-
tected by the ADA, and that is important because——

Mr. KLINE. Excuse me. What do you think that number would
be—350 million?

Mr. BURGDORF. The ADA would under this legislation and al-
ways has protected all Americans—not that all Americans have a
right to bring a suit. They are protected. It protects associates of
people with disabilities. It protects who regarded as who are just
mistakenly thought to have a condition. Yes, all Americans are pro-
tected. Only some of them are going to be subjected to discrimina-
tion and therefore can go to court to do anything about it.

Mr. KLINE. Thank you, professor.

Mr. ANDREWS. Thank you, Mr. Kline.

The chair recognizes the gentleman from Iowa, who has not only
policy insight, but personal insight on these issues, Mr. Loebsack,
for 5 minutes.
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Mr. LOEBSACK. Thank you, Mr. Chairman.

Another point, if I may elaborate on a personal nature on all
this, but at this moment in the interest of time, I will refrain from
that—but I want to thank all the panelists for being here today as
well. With the chair’s permission, I do want to enter a brief state-
ment into the record on this matter. I won’t read that at the mo-
ment.

I do want to just address an issue related to veterans, because
you do say, Mr. Imparato, in your statement that you submitted for
the record, on pages 9, 10, and 11, you refer to veterans who have
returned and will be returning from the wars in Iraq and Afghani-
stan—and not just those veterans, but veterans of previous wars,
too, who may be suffering from post-traumatic stress disorder.

I am on the Armed Services Committee. As a freshman, I have
been fortunate enough, I guess if you can call it that, to go to Iraq
twice, and I just went to Afghanistan recently. We have a Veterans
Administration hospital in my district in Iowa City, and I have vis-
ited that a number of times, as well as Walter Reed.

If you could just elaborate on your reference to TBI and PTSD
in your testimony, and enlighten us a little bit on that. But before
you do that, I do want to express my desire, too, to make sure that
we come together in a bipartisan way to solve this problem. I am
really thankful to Ranking Member McKeon for his comments, and
Mr. Kline as well. I think everybody here wants to resolve this
problem, and it is a question of how we are going to do it.

But if you could elaborate, and that is really the only question
I have. Maybe Mr. Burgdorf might want to comment as well, if he
has any thoughts. Thank you.

Mr. IMPARATO. Sir, thank you for that question, Congressman
Loebsack. The veterans who are returning from Iraq and Afghani-
stan are going to have the same definition of “disability” that we
are talking about here applied to them if they experience employ-
ment discrimination. The veterans who are recovering, who are
functioning well either at home or in the workplace will have that
used against them on the issue of whether they have civil rights
protections.

This has dramatically affected people with psychiatric disabil-
ities. So veterans that have post-traumatic stress disorder, depres-
sion, anxiety disorders—if they are able to control those well, they
are likely to be found not to have disabilities for purposes of the
ADA.

It can also affect people with brain injuries. Again, if they are
able to manage their disabilities and function well at home and at
work, lots of courts are likely to interpret what the Supreme Court
has done in a way that leaves them out. I would argue that would
be true even if we fix the mitigating measures issue. This issue is
bigger than simply fixing the mitigating measures.

I agree with Professor Burgdorf that Carey McClure’s situation
would not be addressed by simply fixing mitigating measures. It
was the Toyota v. Williams decision that really severely restricted
what constitutes a substantial limitation and a major life activity.
The court said that they had to be activities that were of central
importance to most people’s daily lives. That was invented by the
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court. That was not the standard from Congress. It was not the
standard under the Rehab Act.

So again, veterans coming back—we want them to have full lives.
We want them to participate fully in all aspects of society, and we
want them to have civil rights protections if they experience dis-
crimination. The veterans who are functioning at the highest level
are the ones who are most at risk of not having civil rights protec-
tions under the ADA.

Mr. LOEBSACK. Yes, Mr. Burgdorf?

Mr. BURGDORF. The only thing I would add is that win or lose,
the focus is on the wrong thing. These people with these conditions
are going to have to submit themselves to an inquisition into the
details of their disorders. When they argue that they are being dis-
criminated against—the employer said that this is significant
enough that I won’t let you have the job, or I am going to fire you.
Focusing on the details of their condition is invasive, unnecessary,
and it is the wrong question.

Mr. LOEBSACK. In just the little bit of time left. I mean obviously
it is difficult enough to serve ordinary folks who don’t go off and
fight for our country to be going through this process. I think it is
far worse for those who are putting their lives on the line to come
back and face these kinds or problems.

Thank you very much for your response. I appreciate it, and I
yield back the rest of my time. Thank you.

Mr. ANDREWS. Thank you. Mr. Sarbanes.

Mr. SARBANES. Thank you, Mr. Chairman, and welcome to the
panel. This is fascinating. Welcome, Mr. Imparato. We have sur-
vived a number of piano recitals together.

I am just fascinated by the court’s mischief in this area, and how
they have managed a 180-degree turnabout in terms of what was
intended with the original legislation. I view the removal of the
“substantial limitation” component, the definition, as trying to neu-
tralize that opportunity for mischief in some ways and widen the
ledge of protection, again, in ways it can’t be chipped away at so
much that it just completely gives way.

I assume that once that component is removed, the “substantial
limitation” piece of it—that the court will set to work on the
threshold definition of “impairment.” I would be curious, Dr.
Burgdorf, on what you think they will do there. And then if you
could expand beyond and take me through the chipped tooth sce-
nario, so I can understand how much that is a red herring, which
I view it as, or not. I mean, how does the chipped tooth case get
started, and how does it proceed along the line?

Mr. BURGDORF. What none of us has mentioned today is that
H.R. 3195 adopts a definition of “impairment” that is based upon
existing regulations that as far as I know, no one on either side of
any issue has argued is not valid. It goes back to the original sec-
tion 504 regulations. It requires a physiological disorder, which is
medical terminology. It is not—I hesitate to disagree with my
friend, Mr. Fram—but it doesn’t apply to things like baldness. I
would think a person would have an incredibly hard time arguing
that a chipped tooth is a disorder, any more than my ugly face is
an disorder.
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These are attributes of people. They are not disorders. And there
is no precedent anywhere that I have ever heard of, and I have
written my big fat book about the meaning of the definition of “dis-
ability,” too, and I have never heard of a chipped tooth case. I don’t
think that is a valid concern. I think maybe Mr. Fram should con-
sider being a law professor, because we spend a lot of time dream-
ing up weird hypotheticals. I think that that is all this is. It is a
red herring.

In fact, many of the examples that are used go toward the same
issue, which is that people have to have an impairment. That is de-
fined. And if people want a reasonable accommodation, they have
to show that the impairment prevents them from doing a job task.
That is what the EEOC regulations have always said. Reasonable
accommodation is not a wish list for people with disabilities. It is
designed for a purpose. It is to remove something that is keeping
that person from performing a job. A person with a cough is ordi-
narily not going to be able to show that.

The bigger problem is that employers get to pick what they think
is serious, and then throw people out of the workplace. At that
point, we would like to say they have discriminated against a per-
son. That person is entitled to file a claim. They may not win the
claim, but they can file the claim. That is what H.R. 3195 does, and
I am very comfortable in saying that it is not going to lead to all
these horrible weird consequences.

Mr. SARBANES. Do you want to respond to that?

Mr. FraMm. I think it is just not correct. “Impairment” is very
broad. I have cited cases in the written testimony where courts
have said things like a sprained knee, erectile dysfunction, tennis
elbow—all of these things are impairments. What keeps them from
being covered disabilities is that they don’t substantially limit
major life activities.

I would also disagree with Mr. Imparato that major life activity
has been a great problem, because courts have been very, very
broad in terms of what our life’s major activities are, including
things like sex, which courts have said are major life activities. So
it doesn’t have to relate to the job.

Mr. SARBANES. In that case, in the chipped tooth case, does liti-
gation begin with an employer discriminating based on the chipped
tooth? That is what I am asking.

Mr. FrRAM. I don’t think it would begin with that. It would be if
the person says “I want time off,” and I am entitled to time off
under federal law, to go get my tooth fixed.

Mr. SARBANES. It just strikes me that those are implausible
starting points for the litigation that you are raising the specter of.

I have run out of time. I just wanted to say to you, Mr. McClure,
thank you for your testimony. I loved your quote where you said
that the reasonable accommodation that could have been given to
you would have simply been to put you to work. So stick with it.
Thank you.

Mr. ANDREWS. Thank you, Mr. Sarbanes.

The chair is pleased to recognize my friend from New Jersey, Mr.
Payne, for 5 minutes.

Mr. PAYNE. Thank you very much.
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Let me thank the panel for coming. I had the opportunity to be
involved when the original ADA legislation was passed, and went
around with Justin Dart. He was really quite a person. He invited
the committee to Houston, Texas in the late 1980s. It was inter-
esting, as you know, Houston has a large number of disabled peo-
ple because the land is relatively flat and in the old days before
mechanized wheel chairs, it made it a lot easier. The weather was
better. You didn’t have snow. So there were a lot of things that
made it more of a natural place where people with a disability
would go.

But it was interesting—dJustin was very clever. He invited the
committee to a baseball game, the Houston Astros or something,
and of course you would probably have a violation today—the ticket
only cost about $10, but you know, with the new laws you can’t
take a ticket. Anyhow, what he did, though, was we went to the
area where he got tickets for people that he knew, and it was in
the handicapped section. I think he did it cleverly because it was
the worst place in the stadium. It was stuck up somewhere under
some beams where you couldn’t even sit straight and you couldn’t
hardly see the field. It was just a horrible situation.

However, evidently, you know, when people did public accom-
modations, they made it, well, let us throw this little space up in
the corner in the dark in the back for those people, you know, and
they ought to be glad we got a little place. So I think it was a very
interesting, subtle way that he had to do this thing.

The other thing I remember clearly was, you know, some of the,
particularly the Greyhound Bus Company, said, oh, we are going
out of business and there won’t be another Greyhound bus that will
be able to stay on the road because the cost is going to be enormous
and we can’t afford it and all that. Of course, you know, Greyhound
buses kept running ever since. I don’t know if they are still run-
ning, but ADA certainly did not put them out of business.

And also this question about the ramp, when people said, “we
will try to do a ramp if we can.” This was talked about. The sky
was falling or businesses were going out of business—we can’t af-
ford to do it. And you found that the average ramp at a little place,
at that time, it cost about $50 to put in.

So I think that we find ourselves creating much more of a
hysteria when we try to correct injustices than it is really worth.
I would hope that we—and I know Mr. McKeon talked about open-
ing up and people with real disabilities won’t be able to be serviced
because you are going to have so many additional folks, so that is
why we shouldn’t do this. Well, I think that water seeks its own
level. I think that if we make the adjustments, we will be able to
handle it like we did before. If we need more resources, then we
should simply go about getting more resources.

I just would like to once again commend you, Mr. McClure, for
coming and telling us your story. In your opinion, do you think you
could have done the job just as well as any other electrician?

Mr. McCLURE. I was doing the work when I went there, and I
was doing the work after I left there.

Mr. PAYNE. As a matter of fact, I have noticed in some instances
that working with some people I worked with, I actually was sort
of a plant director at a small plant. We had about 40 employees.
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So the forklift operator was deaf, so they said, “you can’t hire Leon.
You know, he can’t hear.” I said, “well, he can drive the forklift all
right, and he is very careful. It is going to be up to the employees,
as they should anyway, to be sure that they observe the safety reg-
ulations.” If you back up, it makes noise. If you go forward, you can
see it.

And don’t you know that our record on safety so far as the fork-
lift was better than it was ever because everyone knew that, you
know, many times people will yell at the forklift operator to say
“hey, I am here” or something. So since they knew that Leon
couldn’t hear, they had to make sure that they were out of the way.
And everybody was extra careful because you couldn’t say, “well,
he didn’t hear me.” It worked out perfectly. We had the best safety
record. He did the job fantastically.

So if you work with people that have disabilities, I think that you
find, in my opinion, that you even get an employee who really puts
more into the effort. They work hard. They really do, in my opin-
ion, more to show that they are just as equal as a person without
a disability. So I think it was General Motors’ loss certainly.

I guess I didn’t really get a chance to ask my question, but I did
want to reflect on that.

Thank you very much, Mr. Chairman.

Mr. ANDREWS. Thank you, Mr. Payne.

The chair recognizes the gentleman from South Carolina, Mr.
Wilson, for 5 minutes.

Mr. WILSON. Thank you, Mr. Chairman.

Thank all of you for being here today.

I particularly am happy to receive additional information about
the Americans with Disabilities Act. A dear friend of mine, actually
my campaign chairman, Landon Whitehead, was present at the
White House when the bill was signed. He has been a champion
in our state for persons with head injuries. So over the years, I am
really grateful for what has been done and can be done.

Additionally, my late brother-in-law was a victim of a sniper at
Okinawa, and was in a wheelchair for the balance of his life. I
know it would have been so wonderful if he could have had the
benefits that have come legitimately from this law. I thank all of
you for being here.

Mr. Fram, a question for you. Many advocates have argued that
claims of discrimination under the ADA should be treated exactly
the same as, say, claims of race or sex discrimination under Title
VII, or claims of age discrimination under the Age Discrimination
in Employment Act. That notion has appeal, particularly if the
ADA is identical in scope to Title VII and the Age Discrimination
Act. Is that the case? If not, can you tell us how does the ADA dif-
fer from other civil rights laws?

Mr. FraMm. Well, that is exactly the problem that I have been
pointing out, is that the ADA is different from Title VII, not in the
general discrimination part, because it would be easy if you just
said you can’t discriminate against somebody because they have an
impairment. That is easy. The hard part is that the ADA also re-
quires reasonable accommodation.

So the ADA puts a federal requirement on an employer to rea-
sonably accommodate, unless it causes an undue hardship. In this
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case, it would put that requirement on an employer who has some-
body who has—I will get away from the chipped tooth example and
use the flu. Nobody could dispute the flu is a disorder.

So do you have to reasonably accommodate somebody with the
flu? Would you have to provide a modified work station for some-
body with a sprained ankle? Of course you have to provide a modi-
fied work station for somebody who has paraplegia, but for some-
body with a sprained ankle—that would turn this into a federal re-
quirement.

The other things that it does—and I won’t repeat myself with the
medical examinations and inquiries—but that is a really serious
part, that it prohibits disability-related questions of employees un-
less they are specifically about the job. Title VII doesn’t do that.

ADA also has certain insurance provisions. The EEOC has a
guidance dealing with disability-based distinctions in insurance
provisions. If disability equals impairment, that means a lot of poli-
cies that, for example, might differentiate between dental coverage
and medical coverage, could be suspect under this law. So there is
3 lot of additional requirements that ADA imposes that Title VII

oes not.

Mr. WILSON. Additionally, how does ADA address issues of safety
in the workplace? Do you have any concern of how H.R. 3195 might
change that treatment?

Mr. Fram. Well, the ADA has a provision dealing with direct
threat—that an employer can only screen someone out if, because
of his disability, he poses a direct threat, a significant risk of sub-
stantial harm. The problem that has come up in the courts over the
past—really over the past year—has dealt with conduct issues and
whether an employer can enforce its conduct rules.

Specifically, there has been—even conduct rules concerning safe-
ty—there was a case out in the Ninth Circuit, which is generally
the West Coast, that dealt with an employee who had bipolar dis-
order, who in the words of the court, the Ninth Circuit, said had
engaged in violent misconduct in the workplace. This is a Ninth
Circuit case. We are not talking a lower-level case. And the court
said you had to provide reasonable accommodation to her.

What is the accommodation you are supposed to give to some-
body who engages in violent misconduct in the workplace? So in
that sense, I think the ADA was not intended to interfere with an
employer’s right to have conduct rules concerning safety, but the
way it has been interpreted by some courts, in the same way that
we have been talking about some of the really conservative deci-
sions, there are some decisions like this that say you might have
to accommodate violent misconduct. That, in my opinion, would
need to be corrected.

Mr. WILSON. Again, I thank all of you for being here, and I yield
the balance of my time.

Mr. ANDREWS. I thank the gentleman for yielding.

The chair recognizes the gentlewoman, the chairperson of the
Workforce Standards Subcommittee, Ms. Woolsey, for 5 minutes.

Ms. WooLsEY. Thank you, Mr. Andrews.

First of all, I would like to recognize that Dr. King Jordan from
Gallaudet University is here with us today.

Mr. ANDREWS. Welcome, doctor.
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Ms. WooOLSEY. He brought reasonable accommodations, as you
can see—his interpreters, and how important that is in order for
him to do what he does, so he can hear what we are doing today.
So there is a good example.

You know, I am really thankful that we have brains like yours,
Chairman Andrews, and many of the other brains that have spo-
ken before me today that will talk about H.R. 3195 and the details,
because I get all caught up in statements like chipped teeth and
baldness and having the flu. I am a 20-year human resources pro-
fessional. A person that has the flu is accommodated. You don’t
want them in the factory or in the workplace, period. That is
human relations.

Yes, indeed, every company has problem employees who try to
take advantage of everything. That is the exception. It is not the
rule, and it is something as a manager, a supervisor, a human re-
sources person, you deal with. It has nothing to do with ADA. And
when you, Mr. Fram, talked about accommodating baldness, that
did it for me. [Laughter.]

What does—I mean, you too are going to be middle-aged some-
day, men—what you do is, you know, you start losing your hair.
What in the world would that have to do with anybody’s job and
any kind of accommodations? I mean, that threw me for a loop.
That was a horrible example. If you are willing to tell me what you
think would be a reasonable accommodation that would relate to
your sitting here talking to us and being an expert in your own
way, I would be glad to hear it, but I don’t get it.

Mr. FraM. Well, I completely agree with you that it should have
nothing to do with the ADA, because the ADA should cover people
with serious conditions, not somebody with a sprained ankle. Now,
in the workplace, of course, I would never ask for accommodation
because of my hair impairment.

Ms. WOOLSEY. I hope not. [Laughter.]

Mr. FRAM. Some people find it nice. [Laughter.]

Mr. ANDREWS. We are not going any further on that. [Laughter.]

Mr. FrRAM. The sprained ankle, though, if somebody were to say,
“I want a modified work station because of my sprained ankle,” the
question would be: Is that person entitled to this as a federal man-
date, entitled to a modified work station because of a sprained
ankle? And that can’t be what Congress intended.

Certainly, it intended to cover people who have paraplegia or a
veteran returning home with no legs. Of course, it is intended to
cover that. But is it intended to cover somebody with a sprained
ankle or the flu?

Ms. WooLSEY. Well, I am going to let Dr. Burgdorf, Mr. McClure,
and Mr. Imparato answer that question. What does that mean for
our discussion today? Let me start with you, Mr. Imparato.

Mr. IMPARATO. Thank you.

I think Professor Burgdorf did a good job of explaining how the
reasonable accommodation analysis happens under the ADA. The
employee is not entitled to time off for anything they want time off
for. They are entitled to an accommodation that enables them to
do the essential functions of the job. So getting time off for hair
treatment is not going to enable you to do the essential functions
of the job.
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I just briefly want to also touch on this issue about the ADA’s
protections on health disparities. The EEOC guidance that David
Fram cited was a 1993 guidance. We have case law from 1999
where the courts have very narrowly interpreted what the ADA re-
quires in the area of health care. They said it is okay to have a
separate cap for AIDS-related illnesses than you have for other ill-
nesses. They said it is okay to have different coverage for mental
disabilities around disability insurance. They said it is okay not to
cover hearing aids.

All those have been challenged under the ADA and failed. So I
don’t see how having a broader definition is somehow going to in-
vite a lot more health disparity cases because we are not successful
under the current law with the cases that have gone forward.

Ms. WoOLSEY. Mr. McClure, would you like to—I mean, a
sprained ankle?

Mr. McCLURE. I have worked with a sprained ankle. [Laughter.]

Ms. WooLSEY. I will bet you have.

Mr. McCLURE. Your tolerance from the pain of a sprained ankle
is nothing to compare with the pain I am in all the time.

Ms. WOOLSEY. Right.

Mr. McCLURE. I would like to note that I agree with you fully.
Most Americans are not going to try to do the things they are say-
ing, with chipped teeth, flu. Most of us want to work just like ev-
erybody else. Thank you.

Ms. WooOLSEY. Thank you.

Dr. Burgdorf?

Can he, Chairman Andrews?

Mr. ANDREWS. Yes, very briefly. Thank you.

Mr. BURGDORF. The issue is in the wording that Mr. Fram used,
of “serious” and who decides that it is serious. The ADA has a
standard for reasonable accommodation. A person with a sprained
ankle or any other thing that we might think of as minor will have
to show that it interferes with the performance of an essential job
function. If it does, then it is not that the person gets whatever he
or she wants. It is that employers then enter into a dialogue about
“what do I need to do.”

It might be the employer says the accommodation is go home. It
might be the employer says “put some ice on it and get back to
work.” There are any number of possible accommodations, and the
employer gets to pick, unless they are not effective or unreason-
able. The person with the disability has to accept it.

Mr. ANDREWS. Thank you very much.

The gentlelady’s time has expired.

The chair recognizes the gentlelady from Hawaii, Ms. Hirono, for
5 minutes.

Ms. HiroNO. Thank you, Mr. Chairman.

I would like to thank the panel.

I agree that the ADA needs remedial legislation and should be
broadly interpreted to support the group of people that it was in-
tended to help. I think in these cases, whoever bears the initial
burden of proof often is the person who gets to go forward and
proves his or her case. It seems as though this initial burden of
having to show substantial limitation pretty much kicks out so
many people from ever moving forward that we don’t even get to
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the question of reasonable accommodation or whether or not that
person could do the job.

So what this bill does is to eliminate that initial burden, and
then, as Mr. Fram says, I take it that we then get to this question
of whether or not the person could do the job, and it shifts the bur-
den to the employer.

I would like to ask Mr. Imparato and Mr. Burgdorf whether you
believe that this burden-shifting is an undue burden or somehow
an unfair burden on the employers.

Mr. IMPARATO. Well, thank you for that question. I think one of
the things that Mr. Fram has argued and a number of employers
have argued is that this statute is somehow changing an employ-
ee’s burden to show that they are qualified, that they meet the
basic functions of the position. That was not the intent of the legis-
lation.

Title VII does not require you—it doesn’t say in the statute that
you have to be a qualified woman or a qualified minority in order
to have protection under Title VII. But it has been read—the prima
facie case under Title VII has been read to include that you have
to show you meet the basic qualifications.

Our intent with ADA Restoration is to follow that. We took out
the word “qualified” because it didn’t appear in any other civil
rights law, but the intent is to have the same kind of burden-shift-
ing that you would have under Title VII. And that seems to work
fine for employers.

So the answer to your question is no, I don’t think this would
create an unfair burden for employers.

Mr. BURGDORF. At the time the ADA was enacted, and this is re-
flected in some of the committee reports, there were cases under
Section 504 dealing with the issue of burden of proof. What they
essentially said is that the person with the disability has to come
forward first with evidence that he or she satisfies the basic an-
nounced job qualifications. You may have to have a degree. You
may have to have a license, a driver’s license if the job involves
driving.

A person with a disability comes forward, shows that he or she
meets the employer’s announced qualification standards, then the
burden shifts and the employer can argue, “well, despite that, you
can’t really do the job.” Then ultimately the burden would be on
the employer. The person with the disability, meeting the an-
nounced criteria, should be presumed okay until, if and when the
employer comes back and proves disqualification.

That has gotten quite muddled in the interim. It appears that
people with disabilities are going to have to prove they meet essen-
tial job functions when the employer knows what the essential job
functions are, and the factors that go into determining job func-
tions, as specified in the regs, are all things the employer knows.
How much time has to be spent on this; what will happen if this
function isn’t performed—those are all things within the expertise
of the employer.

So H.R. 3195 moves the word “qualified” out of the first part of
the statute. It leaves it in the statute. In fact, it is in there three
times. This will take out one. It is specifically stated as a defense
on employers. Therefore, ultimately if the employer wants to argue
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that you can’t do the job, the employer is going to have to show
that, despite the person having already shown that he or she meets
the qualification standards that were announced.

Ms. HIirONO. So this bill would require an initial prima facie
showing by the plaintiff, and then the burden shifts to the em-
ployer to show that the person is not qualified. So it is really a bur-
den-shifting kind of thing that the initial burden is still on the
plaintiff, and then it shifts to the employer. Is that how you are
interpreting this bill?

Mr. BURGDORF. That is how I interpret it.

Ms. HiroNoO. Okay. Thank you.

I yield back the rest of my time.

Mr. ANDREWS. I thank the gentlelady for her questions.

At this time, I would yield to the ranking member of the sub-
i:glmmittee for any concluding remarks he may have to make, Mr.

ine.

Mr. KLINE. Thank you, Mr. Chairman.

Again, thanks to all for being here today, and Mr. McClure, for
your touching personal testimony. I couldn’t help but notice in the
last series of questions that the lawyers at the table, we had two
nodding their heads up and down and one shaking his head left
and right. So this battle of lawyers is very common here, and in
fact on this committee.

What we want to do as we look to make sure that Mr. McClure—
his case, his issue—is adequately covered here, that we do this in
a way that doesn’t dilute the act itself in such a way that it works
counter to what we would like to see done. We would like to get
to the point where we have all lawyer heads nodding. It may never
happen, but we would like to get a lot closer to that than I think
we are here.

Again, I want to thank the witnesses for their testimony. We are
looking forward to the tweaks or whatever it takes to get some
more of those heads nodding.

I yield back.

Mr. ANDREWS. Mr. Kline, thank you.

We thank all of our colleagues.

I want to extend my appreciation to each of the witnesses. Mr.
Imparato and Mr. Fram and Dr. Burgdorf I think really gave us
excellent, well-reasoned arguments that the committee will take
into deliberation.

And Mr. McClure, I just want to say to you how important what
you have done today is. I think there is a universal conclusion here
that what happened to you is unfair and wrong. And unfortunately
because it has already happened, there is not much that the com-
mittee can do to address your specific case because that is the way
our system works. But you have done something that exceeds your
own self-interest and you have done something very important for
the men and women of your country by calling your case before us
so we can fix it, so that what happened to you does not happen to
other people.

I think the way to fix it—I think the record is pretty clear that
the court has confused the question of who has a disability with the
question of what should be done in response to that disability.
When the court has identified circumstances where it is uncomfort-
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able in the kind of accommodations it thinks might happen, it has
chosen to deal with the situation by defining out of the definition
of “disability” people who ought to be protected. I think that is a
core problem here that we have to address, and I believe that Mr.
Hoyer and Mr. Sensenbrenner’s bill does.

Mr. McClure said a lot of very compelling things today, but I
think the best thing, Mr. McClure, that you said was, “most people
just want to work.” It is not about battle of the lawyers. I am also
appalled by battle of the lawyers. It is contrary to everything I be-
lieve in. It is not about statutory interpretation. It is about a de-
cent man or woman who wants to earn a paycheck for his or her
family and do the job.

I think what we always have to keep in mind here, as Mr. Kline
just said, is how would anything we do affect you, Mr. McClure,
and people like you, but also a broader question. When Mr.
McClure was denied his rightful opportunity to excel in his job, it
is not just that he suffered or that, frankly, General Motors suf-
fered. The whole economy suffered because a talented, hard-work-
ing person was left out of the process.

You don’t win when you don’t put your best people on the field.
It is something that the New York Giants will probably find out
on Sunday. [Laughter.]

Sorry, for all my fellow New Jersey friends.

But if you don’t put your best people on the field, you don’t win.
I think one of the main purposes of the Americans with Disabilities
Act is to make sure that we always put our best team on the field.
And we do not say, well, you are okay, but you have some condition
that makes us look at you a little bit differently, and we don’t want
your talent. In a global competition as fierce as the one in which
we find ourselves, we can’t afford to say to any person that we can
leave their talent out.

So Mr. McClure, we are sorry that your talents were left out. You
can tell those grandchildren I know that you are so proud of that
their grandfather did something very significant by coming here
and telling his story and helping convince us, which I think you
have done, to work together and solve this problem.

So we thank everyone for their participation. Members will have
7 days to submit additional materials for the hearing record. Any
member who wishes to submit a follow-up question in writing to
th((ie witnesses should coordinate with the majority staff also within
7 days.

Again, we thank everyone for their participation. Without objec-
tion, the hearing is adjourned.

[The statement of Mr. Courtney follows:]

Prepared Statement of Hon. Joe Courtney, a Representative in Congress
From the State of Connecticut

Chairman Miller, Representative McKeon—thank you for convening this hearing
today. Majority Leader Hoyer, I want to thank you for bringing this issue forward.
I know that you have been involved with the ADA for nearly 20 years, and you were
instrumental in working to initially craft it in a bipartisan and bicameral manner.

Ultimately, the intent of the ADA has been restrained; instead, the courts have
limited its scope. Too many people are being denied their civil rights and denied cov-
erage intended under the Act.

Most people never reach the threshold of whether they have been discriminated
against; rather they are being forced to prove they are truly disabled.
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It is not simply an injustice; it also has economic consequences. It impacts a per-
son’s ability to earn a living, contribute to one’s family, save for retirement and at-
tend college.

I have heard from an organization established at Yale—the Center for Dyslexia
and Creativity. A dedicated group of individuals led by Dr Sally Shaywitz are work-
ing on the issue of Dydlexia and how it impacts education and employment. Former
Congressman Sam Gejdenson, Former FCC Chairman Reed Hundt and Steven
Spielberg have joined her in this quest. I know the Chairman and Representative
gn(}rews listened to her passionate testimony linking brain function mapping and

yslexia.

Those with dyslexia may sometimes be granted additional testing time in normal
educational settings but they are rarely given time when they need to take medical,
law, graduate or college entrance exams which all impact their future employment
and professional lives.

And so—thank you for convening this important hearing. I cosponsored this im-
portant civil rights bill. And I ask unanimous consent to enter testimony by Dr.
Shaywitz into the Record.

[The statement of Dr. Shaywitz follows:]

Prepared Statement of Dr. Sally Shaywitz, Audrey G. Ratner Professor of
Learning Development, Yale University School of Medicine

I am Dr. Sally Shaywitz, the Audrey G. Ratner Professor of Learning Develop-
ment at the Yale University School of Medicine where I am Co-Director of the Yale
Center for the Study of Learning, Reading and Attention, and, of the newly formed
Yale Center for Dyslexia & Creativity. I am a member of the Institute of Medicine
of the National Academy of Sciences and serve on the National Board of the Insti-
tute of Educational Sciences.

A developmental pediatrician by training, I became concerned with the dev-
astating impact of a reading disability on otherwise highly intelligent, and often
gifted boys and girls who experienced an unexpected difficulty learning to read. Al-
though dyslexia is often referred to as a “hidden disability,” the negative impact of
the disorder on every aspect of a person’s life became readily apparent as I followed
these children and young adults and their families over time. And so I became deep-
ly concerned about the impact of this disability on the lives of the children and re-
solved to learn more about this puzzling disorder that was stealing the joy of child-
hood from so many children, and worse, not allowing them as young adults to real-
ize their often very high potential.

Over the past two decades, my colleagues and I have investigated the epidemi-
ology, cognitive mechanisms, and most recently, the neurobiological basis of dys-
lexia. At Yale, I see or review the requests of students at all levels of the University,
undergraduate, graduate, and professional schools who request accommodations for
a learning disability.

I am here today because I am concerned that the current interpretations of the
ADA are preventing otherwise deserving young men and women from entering col-
lege, graduate and professional schools, and then, professions—all of which are de-
pendent on how well a student scores on the pervasive gate-keeper, high stakes ex-
aminations, for example, SAT; LSAT, MCAT, USMLE, the Bar Exam, certifying and
licensing examinations for every medical specialty, nursing, financial services and
many more. I have personally seen increasing numbers of deserving young men and
women with clear histories of dyslexia, who with incredible effort and determination
and reasonable accommodations, mostly the provision of additional time on exams,
succeed in school but, who are then turned down for accommodations by standard-
ized testing agencies and boards precisely because they have succeeded and their
performance is compared to a standard of the average person.

Clearly, using comparison to the average person for determination of a learning
disability violates the fundamental tenets of a learning disability which is based on
an intra-individual disparity, that is, a disparity existing within a person—between
a person’s intellectual ability and his/her achievement, and not on how a person
compares to an external measure—the average person. By judging a learning dis-
ability by comparison to the average person and not based on the individual’s own
potential, all brighter than average learning disabled students are summarily ex-
cluded from receiving the accommodations they require to achieve their potential.
In practical terms, this means not being admitted to law, medical or nursing school
and these professions because of artificially low scores on high stakes exams so that
the exam reflects that person’s disability rather than his or her ability. Without ac-
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commodations, these tests cannot and do not reflect the LD person’s knowledge or
aptitude. The effect is for the average person standard to restrict the rights of bright
LD students and set limits, essentially, a ceiling on their future jobs and careers.

The past decade has seen an increase in the understanding of the nature of learn-
ing disabilities such as dyslexia, by far the most common LD, and, an increase in
the provision of educational services, both instructional and accommodations that
allow students to succeed and begin on the road to realizing their potential. And
S0, it is particularly cruel that these extraordinarily hardworking students, who are
the original 24/7 folks and are at the verge of realizing their potential and their
dreams, are artificially prevented from doing so. These young men and women have
climbed the mountain, and now, when they are about to reach the peak, suddenly
they are knocked down and prevented from reaching their earned and deserving
goal. Time after time, I have witnessed LD students turned down and penalized for
their hard work just because they have succeeded, with the interpretation that aca-
demic success (achieved with accommodations) precludes a diagnosis of LD and eli-
gibility for accommodations under the ADA. As a result, students are placed in a
Kafkaesque Catch-22: they succeed because of their intellect, hard work, and provi-
sion of accommodations which they received only because they are LD. However, for
the very success in school that they have achieved and that makes them eligible for
further study, particularly in graduate and professional schools, and for certification
and licensure, they are penalized and denied accommodations on gate-keeper exams
(e.g., GMAT, MCAT, USMLE, LSAT, bar exam) preventing access to professions.

A major and important difference between the “average” person and the LD per-
son is that the provision of accommodations will have a significant impact on the
LD person’s performance, but not the average person’s performance. We often hear,
“wouldn’t everyone benefit if they had extra-time?” The answer is a clear and un-
equivocal no! Results of scientific studies now provide undeniable evidence that only
LD students increase their scores significantly when provided with extra-time, and
what’s more there is now definitive neurobiological evidence of the need for extra-
time by dyslexic students.

Scientific studies comparing the performance of LD and nonLD college students
with and without extra-time demonstrate, for example, that while nonLD students
score at the 82nd percentile without extra-time, they score at the 83rd percentile
with additional time. Scores of nonLLD students remain essentially unchanged; pro-
viding extra-time to nonLD students makes virtually no difference.

What about LD students? Here we see a significant and substantial increase in
scores, evidence of the difference extra-time makes for LD students. In this study,
LD college students scored in the 13th percentile without extra-time, and with
extra-time, scores increased substantially from the 13th percentile to the 76th per-
centile; a significant difference. Extra-time for LD students levels the playing field,
precisely reflecting the intentions of the ADA.

Today, in 2008, it is possible to show you actual brain images obtained during
functional magnetic resonance imaging (fMRI) that provide clear and compelling
neurobiological evidence of the absolute need for extra-time for dyslexic students.
fMRI allows us to literally peer into the living brain as a person reads and we can
see which brain systems are used by typical or average readers in contrast to
dyslexic readers.

What have we learned? Typical readers light up—activate three neural systems
on the left side of the brain, one in the front of the brain and two in the back. One
of these systems, we and others have shown, is essential for rapid, fluent automatic
reading that is effortless. In dyslexic readers, this neural circuit (aptly named the
wordform area) that is responsible for automatic, rapid reading remains silent, fails
to activate preventing these impaired readers from reading fluently, that is, rapidly
and automatically. Dyslexic readers compensate by developing other systems in
other areas of the brain; however, these systems provide only partial compensation.
They allow the dyslexic reader to read relatively accurately, but not automatically,
that is, rapidly. Consequently dyslexic readers remain slow, nonautomatic readers
across their lifetime. Thus, with great effort and effective reading instruction,
dyslexics can learn to read words accurately, but not rapidly. In contrast, peers
learn to read both accurately and automatically (rapidly). Slow, effortful reading
persists and characterizes dyslexic readers at all ages. As a result of this
neurobiological disruption, dyslexics require extra-time in order to demonstrate
their knowledge and to level the playing field. Without protection of the ADA (.e.,
a denial of additional time), a dyslexic person performs below his/her ability and the
high stakes test becomes a measure of a dyslexic person’s disability bringing with
the denial a barrier impeding access to jobs and careers. Critically, brain imaging
has made a hidden disability and its consequences visible. There now exists a neu-
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ral signature for dyslexia and scientific proof of the need for extra-time for dyslexic
students.

From a neuroscience perspective, dyslexic readers show a persistent disruption in
the specific neural system for rapid, automatic reading; nondyslexic readers have an
intact system. This is demonstrated by the figures below:

Neural Signature for Dyslexia:

Disruption of Posterior Reading Systems

© Sally Shaywitz, Qvercoming Dyslexia, 2003

Neural system (word form area, shown in yellow) for automatic, rapid reading is
impaired in dyslexia; other areas provide compensation for accuracy, but not for
speed.

Accommodations:
Neurobiological evidence for
requirement of extra time

- Word form area
fails to form

* Reliance on
ancillary systems

* Partial
compensation for
accuracy, not for
automaticity

Reading not automatic, effortful,
even with extra time feels rushed

And so, we now know that if you are a non-dyslexic reader, you use the word-
form area well, you look at a word and you’re on the express highway to reading.
Look at the word and instantly you know it and can read it. But, if you are a
dyslexic, that express route is blocked and you have to get off and take another an-
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cillary, secondary “country” road—it’s circuitous, and it’'s bumpy. And so its slower
and you have to work a lot harder; it will get you to your destination but it takes
a lot longer. Just as a diabetic requires insulin, a dyslexic has a physiologic need
for extra-time.

To summarize, the evidence is now clear; accommodations are critical to assure
fairness and equity to students who are LD. Currently, standardized testing agen-
cies are denying large numbers of dyslexic students extra time. This discriminatory
practice has significant negative consequences for the futures of these students.
Today, standardized tests are the gate-keeper to the future: access to college, grad-
uate and professional study, job certification all share a dependence on performance
on these high-stakes tests.

Denial of accommodations to LD students represents particularly cruel discrimi-
nation, for it penalizes those with the most potential, those who have struggled
throughout school, given up much of their childhood, worked the hardest to achieve
academically and did so with provision of accommodations. And now these incredibly
hardworking, deserving dyslexic students are being told because they have achieved
academically, they are not eligible for protection of the ADA, closing the door on
yeioars of effort and dedication and preventing access to higher education and future
jobs.

Why should we care? I believe, and I think you will too, that denying LD students
extra-time goes against the intent of the ADA, scientific evidence, and hurts not
only the students, but harms our society as well through the loss of human capital
that could contribute substantially to our nation’s well-being.

I will leave you with one example. Dr. Toby Cosgrove is recognized as perhaps
the finest cardiothoracic surgeon in the world; he led the Cleveland Clinic Depart-
ment of Cardiothoracic Surgery to greatness, achieving number one status in US
News & World Report’s rankings year after year. His over 20 patents have saved
countless lives and given better lives to hundreds, if not thousands, of others. The
frightening fact is that Toby Cosgrove came very close to never becoming a doctor.
Dr. Cosgrove is dyslexic.

When I visited with him and lectured with him at the Cleveland Clinic, I heard
him speak movingly to the hushed crowd of his difficulties in school in learning to
read and his memories of the tutors who tried to teach him to read. Reading re-
mained a “big problem” for Dr. Cosgrove. For young Toby, college meant nonstop
work. “All T did was study, even on weekends. While everyone else was partying or
going to the movies or sports events, I packed my suitcase and left campus for home
where I studied all weekend.” Reflecting his slow reading, standardized testing was
a disaster for him, not at all reflecting his potential, but rather his dyslexia. A par-
ticular problem was the impact of his slow, nonautomatic reading on the Medical
College Admissions Test, the MCAT. It seemed doubtful that Cosgrove would ever
fulfill his dream of becoming a doctor. In fact, he was accepted at only one of the
13 medical schools to which he applied, and rejected from 12 out of 13, because of
the impact of his slow reading on the gate-keeper test that allows or bars access
to medical school and to becoming a physician.

The frightening thought is that not only would Toby Cosgrove have been denied
the dream he worked so hard to achieve; society would have been deprived of the
substantial, lasting benefits of his inventions and patents that have saved so many
lives and given so many people better lives. The question I leave you with is how
many other potential Toby Cosgroves are we in danger of losing because of denial
of proven to be necessary accommodations for dyslexic students? Let us weigh,
would it be worth it to give this man extra-time not to lose him and his contribu-
tions? Thank you.

[The statement of Mr. Fortufio follows:]

Prepared Statement of Hon. Luis G. Fortuno, a Representative in Congress
From the Territory of Puerto Rico

Chairman Miller, Ranking Member McKeon, I would like to thank you both for
holding this critical hearing as we move towards reauthorization of the American
with Disabilities Act. As the sole representative of 4 million U.S. citizens on the Is-
land of Puerto Rico, it is my will that we come together today and find a way to
settle our differences and ensure passage of this critical piece of legislation. Coming
together is the only way to make sure we protect the civil rights of the sector of
the population that needs us the most.

During my years in Congress I have always been a strong advocate for the right
of those with disabilities. In my district alone there are approximately nine hundred
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thousand U.S. citizens who suffer from an impediment, eighty percent of which are
unemployed. Puerto Rico is losing out on the contributions these individuals have
to offer to our society. The fact is that the reauthorization of this legislation would
be a critical factor in changing these numbers for the better but only if amended.
It is my belief that the current language of the bill is too broad and instead of pro-
tecting, it could hurt those it was originally intended to protect.

I would like to express my support for the reauthorization of this bill and trust
that through this hearing and through open dialogue we will find a consensus that
will ultimately benefit our constituents with disabilities.

Thank you Chairman Miller and Ranking Member McKeon for allowing me to
speak about this critical issue.

[The statement of Ms. Woolsey follows:]

Prepared Statement of Hon. Lynn C. Woolsey, a Representative in Congress
From the State of California

Everyone deserves equal access and opportunity to live, learn, and work, without
fear that they will somehow be denied that opportunity because of the color of their
skin or whether they have a disability. Since the passage of the Americans with Dis-
abilities Act (ADA) in 1991, we have worked to end discrimination. However, we
still have a long way go to ensure that all disabled Americans are treated fairly.

No person with a disability should be prevented from pursuing the job of his or
her choice if fully capable of doing the work required of them. A person with a dis-
ability shouldn’t be punished for trying to find ways to manage his or her disability
in order to live the best possible life. However, because of the way the courts have
defined disability, employers have been allowed to discriminate against some dis-
abled employees.

The ADA Restoration Act, H.R. 3195, would amend the ADA’s definition of dis-
ability to cover all the people Congress originally intended to protect and would pre-
vent courts from disqualifying people from coverage under the law because of the
narrow definition of a disability or for mitigating factors, such as eyeglasses and
medication. The ADA was passed to ensure that all people with disabilities have
equal access and opportunities and it is high time that we bring back its original
intent. It’s a matter of doing what’s right.

[Additional submissions of Mr. Andrews follow:]
[The statement of the ACLU follows:]

Prepared Statement of the American Civil Liberties Union

The American Civil Liberties Union (ACLU) applauds the House Education and
Labor Committee for holding this hearing on the Americans with Disabilities Act
(“ADA”) Restoration Act of 2007 and appreciates the opportunity to submit a state-
ment for the record. The ACLU also wishes to thank Representatives Hoyer (D-MD)
and Sensenbrenner (R-WI) and Chairman Miller (D-CA) for their important leader-
ship in championing this key legislation.

The ACLU is a nonpartisan public interest organization dedicated to protecting
the constitutional rights of individuals. The ACLU consists of hundreds of thou-
sands of members, activists, and 53 affiliates nationwide. The ACLU has pursued
pioneering work in disability rights for over 35 years. A highlight in this long record
was the ACLU’s leadership role in securing passage of the Americans with Disabil-
ities Act (“ADA”) in 1990.1 In addition, the ACLU has participated in landmark dis-
ability litigation including Bragdon v. Abbott, 524 U.S. 624 (1998);2 Sutton v. United
Airlines, Inc., 527 U.S. 471 (1999);3 Chevron, USA, Inc. v. Mario Echazabal, 122 S.
Ct. 2045 (2002).4

In 1990 Congress passed the ADA with overwhelming bipartisan support, creating
a landmark civil rights law that improved the lives of millions of people with dis-
abilities. In passing the ADA, Congress advanced the goals of ensuring equal oppor-
tunity, full participation, independent living, and economic self-sufficiency for all
people with disabilities.? The purpose of the ADA was to “provide a clear and com-
prehensive national mandate for the elimination of discrimination” on the basis of
disability, and “to provide clear, strong, consistent, enforceable standards” for ad-
dressing such discrimination.®

Unfortunately 17 years after enactment of the ADA, the promise of equal oppor-
tunity in employment has gone unfulfilled to many people with disabilities due to
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a series of U.S. Supreme Court decisions that have narrowed the definition of dis-
ability under the ADA contrary to Congressional intent. This has resulted in the ex-
clusion of many persons whom Congress intended to protect including people with
cancer, epilepsy, diabetes, hearing loss, multiple sclerosis, HIV infection, intellectual
disabilities, post traumatic stress syndrome, and many other impairments. The
ACLU believes that an individual has the right to be judged on the basis of her or
his individual capabilities, not on the presumed characteristics and capabilities that
others may attribute to those who share a particular impairment. The court deci-
sions have created an unintended Catch-22 where individuals taking medication or
using other mitigation measures to manage their condition may no longer qualify
as “disabled” under the ADA. Thus those individuals diligently managing their con-
dition may be denied reasonable accommodations or be terminated, without ever
being able to present the merits of their case in court.

The ACLU supports the ADA Restoration Act of 2007 (H.R. 3195) as a necessary
fix to this Catch-22 problem. The ADA Restoration Act restores Congress’s original
intent in extending discrimination protections to all people with disabilities, regard-
less of mitigating measures, who are discriminated against because of their dis-
ability. The ACLU encourages its passage in order to guarantee equal protection for
all people, regardless of disability.

ENDNOTES

1Chai Feldblum, former legislative counsel with the ACLU, served as a lead legal advisor to
the disability and civil rights communities in the drafting and negotlatmg of the ADA.

e ACLU wrote an amicus brief in Bragdon which addressed whether individuals with
asymptomatlc HIV and AIDS were covered under the protections of the ADA. Available at Atip:/
/www.aclu.org | scotus 1997/ 226831g119980201.html.

3The ACLU wrote an amicus brief in Sutton, arguing that the ADA was intended to be ap-
plied broadly to protect individuals with disabilities from discrimination in the workplace. Avail-
able at http:/ /www.aclu.org | scotus /1998 /226391g119990222. html.

4The ACLU wrote an amicus brief in Echazabal, arguing that an employer violates the ADA
when refusing to hire an individual on the basis of her or his disability. The ACLU further ar-
gued that allowing individuals to decide what rlsks—physmal social, or otherwise—she or he
is willing to take is at the very core of a person’s civil rights. Available at http:| Jwww.aclu.org/
images | asset—upload—file411—21954.pdf.

5See 42 U.S.C. § 12101(a)(8).

6 See Americans with Disabilities Act § 2(b), 42 U.S.C. § 12101(b) (2007).

[The statement of the Bazelon Center for Mental Health Law fol-
lows:]

January 29, 2008.

Bazelon Center for Mental Health Law Urges Congress to Pass the
Americans With Disabilities Restoration Act

The Judge David L. Bazelon Center for Mental Health Law commends the House
Education and Labor Committee for holding today’s hearing concerning a much-
needed measure—the Americans with Disabilities Restoration Act. This legislation
is needed to correct federal courts’ misinterpretations of the ADA and ensure that
the protections that Congress enacted in the ADA are in fact available for all people
with disabilities.

The Bazelon Center is a nonprofit organization that provides assistance and rep-
resentation to individuals with mental disabilities. For three decades, the Center
has engaged in policy advocacy and precedent-setting litigation that has opened up
public schools, workplaces, housing and other opportunities for people with mental
disabilities to participate in community life.

Almost eighteen years ago, President George H.W. Bush signed the Americans
with Disabilities Act into law. This landmark legislation was the first comprehen-
sive national civil rights law for individuals with disabilities, intended by Congress
as a broad mandate barring discrimination against all people with disabilities and
ensuring access to the mainstream of American life. As he signed the law, President
Bush stated: “Let the shameful walls of exclusion finally come tumbling down.”

The ADA has had a tremendous impact on the lives of people with disabilities,
opening up many doors that were previously closed and enabling them to participate
fully in many aspects of life. The Supreme Court, however, has misconstrued the
scope of the ADA’s protections and held that it covers a far narrower group of indi-
viduals than Congress intended. The Court’s decisions have created a “Catch 22” for
people with disabilities: many have lost their jobs because of their disability, but
their employers have successfully argued that these individuals are not disabled
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enough to be protected by the ADA. This was not Congress’s intent in passing the
ADA.

We urge Congress to act promptly in passing this legislation to restore the rights
of all Americans with disabilities to be free from unwarranted disability-based dis-
crimination.

Very truly yours,
ROBERT BERNSTEIN,
Executive Director.

[The statement of the United Jewish Communities follows:]
January 28, 2008.

Prepared Statement of the United Jewish Communities

DEAR MEMBER OF CONGRESS: As concerned Jewish organizations committed to
protecting the rights of people with disabilities, we urge Congress to pass the ADA
Restoration Act of 2007 (H.R. 3195/S. 1881). This bill is essential to protect people
with disabilities from discrimination and to correct the rollback of civil rights which
has occurred since the enactment of the Americans with Disabilities Act (ADA) in
1990. In advance of the tomorrow’s hearing in the Education and Labor Committee,
we encourage you to support this crucial piece of legislation.

The ADA promised to be a vital means of protecting the livelihoods of people with
disabilities who faced discrimination. Since the enactment courts have narrowed the
definition of disability to the point that the law often harms the very individuals
it was designed to protect. The ADA Restoration Act would attempt to close loop-
holes in the ADA’s workplace provisions by clearly redefining the term “disability”
to apply to any individual with a real or perceived physical or mental impairment.
The definition of disability, which would restore clear Congressional intent, would
ensure that individuals with conditions such as epilepsy, diabetes, hearing loss,
learning disabilities, or psychiatric disabilities who utilize “mitigating measures”
such as prescription drugs, prosthetics, and hearing aids, will be protected under
the legislation. To encourage the courts to stop construing disability legislation nar-
rowly in a way that defies the spirit of the law, the bill states that its provisions
should be broadly construed to advance their remedial purpose.

The Torah teaches us that the stamp of the Divine is present in each of us, re-
gardless of physical or mental ability. Exodus 4:10-11 reads, “But Moses said to the
Lord, ‘Please, O Lord, I have never been a man of words, either in times past or
now that You have spoken to Your servant; I am slow of speech and slow of tongue.’
And the Lord said to him, ‘Who gives man speech? Who makes him dumb or deaf,
seeing or blind? Is it not I, the Lord?” Furthermore, Jewish tradition teaches us
of our obligation to ensure equal access for all people and to help facilitate the full
participation of individuals with disabilities in our communities. As we read in Le-
g{tic&m 19:14, “You shall not insult the deaf, or place a stumbling block before the

ind.”

The right to earn a livelihood without fear of discrimination is one that should
be unquestionably granted to all Americans, regardless of physical or mental dis-
ability. We urge you to show your support for equal rights by co-sponsoring and sup-
porting the ADA Restoration Act of 2007. If you have any questions about the legis-
lation or this letter, please contact Kate Bigam at (202) 387-2800 or Amy Aarons
Rosen at (202) 736-5871.

Sincerely,
THE UNION FOR REFORM JUDAISM,
UNITED JEWISH COMMUNITIES.
And the following organizations:

NATIONAL

American Conference of Cantors,

American Jewish Committee,

Anti-Defamation League,

Association of Jewish Aging Services of North America,
Association of Jewish Family & Children’s Agencies,
B’nai B’rith International,

Central Conference of American Rabbis,

International Association of Jewish Vocational Services,
Jewish Council for Public Affairs,

Jewish Reconstructionist Federation,
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KESHER: URJ College Department,

Men of Reform Judaism,

National Council of Jewish Women,

North American Federation of Temple Youth,

The United Synagogue of Conservative Judaism,

Women of Reform Judaism,

Yad HaChazakah—The Jewish Disability Empowerment Center, Inc.

STATE

Massachusetts Association of Jewish Federations,
Ohio Jewish Communities,
Wisconsin Jewish Conference.

LOCAL

Bronstein Jewish Family Service (Southbury, CT),

Council for Jewish Elderly (Chicago, IL),

Greater Bridgeport Section, NCJW, Inc. (Greater Bridgeport, CT),

JEVS Human Services (Philadelphia, PA),

Jewish Child and Family Services (Chicago, IL),

Jewish Community Relations Council of Greater Washington (Greater Washington,
DC),

Jewish Community Relations Council of the Jewish Federation of Southern Arizona
(Tucson, AZ),

Jewish Family and Community Services (Jacksonville, FL),

Jewish Family and Children’s Service of Greater Boston (Boston, MA),

Jewish Family & Children’s Service of Minneapolis (Minneapolis, MN),

Jewish Family and Children’s Services of San Francisco, the Peninsula, Marin and
Sonoma Counties (San Francisco, CA),

Jewish Family and Children’s Services of the East Bay (Berkley, CA) Jewish Family
and Vocational Service (Louisville, KY),

Jewish Family Service (Houston, TX),

Jewish Family Service (San Diego, CA),

Jewish Family Service (Wilkes-Barre, PA),

Jewish Family Service of Buffalo & Erie County (Buffalo, NY),

Jewish Family Service of Seattle (Seattle, WA),

Jewish Family Service of the Desert (Palm Springs, CA),

Jewish Family Services (Danbury, CT),

Jewish Family Services of York (York, PA),

Jewish Federation of Broward County Community Relations Committee (Broward
County, FL),

Jewish Federation of Greater Philadelphia (Philadelphia, PA),

Jewish Federation of Metropolitan Chicago (Chicago, IL),

Jewish Vocational Service and Employment Center (Chicago, IL),

Jewish Vocational Service of MetroWest (East Orange, NeJ),

Jewish Vocational Services of the San Francisco Bay Area (San Francisco, CA),

Metropolitan Council on Jewish Poverty (New York, NY),

Milwaukee Jewish Council for Community Relations (Milwaukee, WI),

National Council of Jewish Women, St. Louis Section (S¢. Louis, MO),

National Council of Jewish Women, Brooklyn Section (New York, NY),

Partnership for Jewish Life and Learning (Greater Washington, DC),

Ruth Rales Jewish Family Service (Boca Raton, FL),

Shaare Tefila Congregation (Silver Spring, MD),

Sinai Health System (Chicago, IL),

Syracuse Jewish Family Service, Inc. (Syracuse, NY),

The Keshet Organization (Chicago, IL),

The Amit Program, Inc. (Atlanta, GA),

UJA-Federation of NY (New York, NY).

[The statement of the Disability Policy Collaboration follows:]
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DISABILITY
POLICY

COLLABORATION

A Partnensbip of The Are &
United Cerebral Paisy

For Immediate Release Contact: Erika Hagensen 202.783.2229

STATEMENT IN SUPPORT OF THE ADA RESTORATION
ACT OF 2007 (H.R. 3195)

The Disability Policy Colluboration of The Arc and United Cerebral Palsy
Urges Congress to Keep its Promise to End Unfuir Employment Discrimination

The Arc and United Cerebral Palsy (UCP) are proud of our 57-year history successfully
advocating for the civil rights of individuals with a wide range of disabilities including
developmental disabilitics. We were at forefront when the Americans with Disabilities
Act (ADA) of 1990 was created, working with law-makers and other disability and civil
rights organization to ensure that people with disabilities finally enjoyed the same
opportunities as their nondisabled peers.

Although the ADA of 1990 resulted in access to thousands of public accommodations
and government services that people with disabilities were never before able to enjoy, the
fuil promisc of this taw is yet unfulfilled. Many people with disabilitics who want to
work and be freated fairly in the workplace face the same continued discrimination that
the ADA sought to eliminate.

The Supreme Court and other court decisions have narrowly interpreted the definition of
disability under the ADA, which is reasonably defined as: (A) a physical or mental
impairment that substantially limits one or more major life activities; (B) a record of such
an impairment; or (C) being regarded as having such an impairment.

Instead of protecting people with disabilitics, the courts have created a no-win situation
for people with disabilities in the workplace. People with disabilities are often decmed

“to0 disabled™ to do the job but not “disabled enough” to be protected by the law. The

following cases exemplify this unfortunate catch-22:

» A circuit court upheld a lower court’s refusal to hear the case of a man with an
intellectual disability. Writing for the majority, the judge wrote thal it wasn’t
clear under the ADA “whether thinking, communicating and social interaction are
‘major life activities.™

= A pharmacist with diabetes was fired for taking a break to eat during his ten-hour
shift. He needed a brief lunch break to properly control his diabetes. He was fired
because he continued to manage his disability by the best practice guidelines of
proper food intake. The court decmed he was not disabled enough to be protected
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under the ADA because his diabetes was so well-managed - “Not disablcd
enough™ for protection under the ADA and yet “too disabled™ to work.”

Restoring Congress’ intent when it passed the ADA in 1990

“[Tlhe point of the ADA is not disability; it is the prevention of wrongful
and unlawful discrimination...Passage of this lcgislation is critical to
helping us achieve the ADA’s promisc — and creating a society in which
Aumericans with disabilities can recalize their potential.”

House Majority Leader Steny Hoyer when he introduced the ADA
Restoration Act 0f 2007

The bipartisan ADA Restoration Act of 2007 will amend the ADA to shift the focus from
requiring individuals with disabilities to "prove" their disability to determining whether a
person has experienced discrimnination "on the basis of disability.” By eliminatiug the
catch-22, the ADA Restoration Act restores the right to be judged based solely on one’s
qualifications for the job, bringing the ADA in line with other civil rights faws and
requiring the courts to interpret the law fairly. The Disability Policy Collaboration
strongly believes that H.R. 3195, without keni / s, 18 the appropriate and
modest hanism to vight the landmark legislation of the ADA.

! Littleton v. Wal-Mart Stores, Iuc.. No. 05-12770, 2007 WL 1379986, at *1 (11" Cic. May 11, 2007).

? Orr v. Wal-Mat Stores, Inc., 297 F.3d 720, 722 (8™ Cir. 2002).

Hit#

[The statement of the Epilepsy Foundation follows:]
January 29, 2008.

Epilepsy Foundation Commends House Education and Labor Committee on
ADA Restoration Act Hearing

The Epilepsy Foundation, the national voluntary agency solely dedicated to the
welfare of the three million people with epilepsy in the U.S. and their families, com-
mends the U.S. House Committee on Education and Labor for holding a hearing on
the ADA Restoration Act of 2007 (H.R. 3195). The Foundation also commends the
leadership and vision of Committee Chairman, George Miller (D-CA) and Ranking
Member Howard P. “Buck” McKeon (R-CA).

In a series of decisions issued beginning in 1999, the Supreme Court effectively
denied persons with a broad range of serious, but treatable, health conditions pro-
tection from discrimination in the workplace. The Court ruled that if the condition
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can be managed through the use of “mitigating measures,” such as medication, pros-
thetics or the use of devices, the individual will be viewed as too functional to have
a disability and will be denied the ADA’s protection against employment discrimina-
tion. People with a broad range of disabilities—including epilepsy, diabetes, cancer,
multiple sclerosis, depression, bipolar disorder, posttraumatic stress disorder, HIV,
missing limbs and intellectual and developmental disabilities—have been found not
to be “disabled” under the ADA. The Supreme Court has shifted the focus away
from an employer’s alleged misconduct and onto whether an individual can first
meet a “demanding standard for qualifying as disabled.”

This creates an absurd Catch-22 which allows employers to say a person is “too
disabled” to do the job but not “disabled enough” to be protected by the law. People
are being unfairly denied a job or fired because an employer mistakenly believes
they cannot perform the job—or because the employer does not want “people like
that” in the workplace. The case is thrown out of court without the individual ever
having the chance to show he or she is qualified for the position.

Here is a description of just a few of the many, many individual workers with
epilepsy whom the lower courts have denied ADA protection:

e A merchandize stocker who experienced weekly seizures and had memory prob-
lems as a result of antiseizure medication: In discussing the impact of the seizures,
the court concluded that the effects of the seizures were not substantial enough be-
cause they “only” lasted 10 to 15 seconds and occurred “only” weekly. Because the
court found that the individual was not covered under the ADA, it did not rule on
whether the individual was able to do the job, but it did note in passing that “there
is no indication that he is unable to perform the functions of his job as a result of
his epilepsy or that he creates a dangerous situation in the workplace or any place
else.”

e A production line worker with uncontrolled nocturnal and daytime seizures: The
nocturnal seizures occurred once or twice a week and caused severe sleep loss; the
daytime seizures, though less frequent, caused shaking and loss of awareness, along
with some memory loss. These impairments, the court found, were not substantial
enough to qualify for protection.

e A laborer in a food processing plant, who experienced a seizure causing loss of
consciousness approximately once a month: The court held that the employee did
not have a disability, even though it recognized that his epilepsy is debilitating at
times.

e A registered nurse, who worked as a claims adjuster for the county health de-
partment: Her seizures were uncontrolled despite her medication regimen and, as
a result, she was unable to drive and had to rely on friends and family for transpor-
tation. Again, no coverage was available for this worker.

This is not what Congress intended when it passed the ADA in 1990. Most em-
ployers and businesses try to do the right thing with regard to people with disabil-
ities. But for those who discriminate against people with disabilities, the courts
must be available to ensure that people with disabilities have a fair opportunity to
work and be a part of everyday society.

The ADA Restoration Act of 2007 (H.R. 3195) is based upon the model legislation
proposed by the National Council on Disability in 2004, and is designed to give peo-
ple with all kinds of conditions protection from adverse treatment on the basis of
their condition, as Congress had originally intended when the law was passed in
1990. Unlike the NCD’s broad proposed legislation which addressed a host of prob-
lems court interpretations have created, problems that must eventually be solved,
in this legislation, H.R. 3195, Congress focuses only on fixing the definition of dis-
ability, that is, ensuring that the ADA has the broad scope and covers people as
the law originally intended. We believe that this problem must be solved imme-
diately, or the rest of the law has limited usefulness as a tool to redress employment
discrimination against people with epilepsy and similar disabilities.

The Epilepsy Foundation applauds the Congressional leaders who have introduced
and co-sponsored H.R. 3195 for recognizing and addressing the fundamental prob-
lem of coverage under the current definition of disability in the ADA as now imple-
mented by the courts. We appreciate the hearing being held in the Education and
Labor Committee and look forward to speedy passage of this legislation.

[The statement of the National Council on Disability follows:]
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Testimony Submitted to the
Committee on Education and Labor
U.S. House of Representatives

Hearing on H.R. 3195,
the “ADA Restoration Act of 2007”

January 29, 2008

By the
National Council on Disability
1331 F St NW, Suite 850
Washington, DC 20004
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NATIONAL COUNCIL ON DISABILITY

An independent federal agency working with the President and the Congress to increase the

F)

inclusion, independence, and empowerment of all Americans with disabilities.

The National Council on Disability (NCD) would like to thank the Committee for this
opportunity to provide testimony in support of the need to restore the Americans with
Disabilities Act (ADA), and to share information the NCD has learned about the impact
on people with disabilities resulting from a series of Supreme Court interpretations of
the definition of "disability” under the ADA.

Introduction

NCD is an independent federal agency, composed of 15 members appointed by the
President and confirmed by the Senate. NCD’s purpose is to promote policies and
practices that guarantee equal opportunity for all individuals with disabilities, regardless
of the nature or severity of the disability, and to empower individuals with disabilities to
achieve economic self-sufficiency, independent living, and integration into all aspects of
society.

NCD's duties under its authorizing statute include gathering information about the
implementation, effectiveness, and irmpact of the ADA. In keeping with this requirement,
one of NCD's monitoring activities has been to analyze the Supreme Court cases
interpreting the ADA. From 2002 to 2004, NCD produced a series of 19 policy briefs
analyzing the Supreme Court's ADA cases'and their ramifications on subsequent
federal court cases. This work culminated in a comprehensive report, Righting the
ADA?, in which NCD proposed language for an ADA Restoration Act, supported
unanimously by NCD's members.

The Supreme Court has issued several decisions relating to the definition of “disability”
under the ADA. These decisions have narrowed the definition of “disability,” restricting
substantially the number of individuals entitled to protection under the law. NCD has
reviewed the history and evolution of the definition of “disability,” analyzed the
Congressional intent with respect to coverage, reviewed the effect of EEOC regulations
and guidance on the definition, and examined the Supreme Court decisions involving
the definition of "disability."3 NCD concludes that the Supreme Court’s interpretation of
the definition of “disability” under the ADA has so altered the ADA that the majority of
people with disabilities now would have no federal legal recourse in the event of
discrimination, particularly in instances of employment discrimination. Passage of the
ADA Restoration Act is urgently needed to restore the ADA’s protections against
disability-based discrimination for all Americans.

NCD’s Role in the Passage of the ADA

NCD played a key role in the inception of the ADA, and remained closely involved while
it was being deliberated by Congress.* NCD first proposed the concept for the ADA,

1331 F Street, N.W. B Suite 1050 ® Washington, D.C. 20004-1107
(202) 272-2004 Voice B (202) 272-2074 TT W (202) 272-2022 Fax
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federal legislation to address the discrimination experienced by people with disabilities,
in its 1986 publication: Toward Independence: An Assessment of Programs and Laws
Affecting Persons with Disabilities—With Legislative Recommendations.? The first
published draft of the law was included in NCD's report, On the Threshold of
Independence® in early 1988. The ADA was then introduced in the House and the
Senate in April of that year.

While the bill was introduced too late in the congressional session to be voted on by
both chambers, NCD continued to play a pivotal role in the passage of the bill. NCD
members continued to meet with various members of the disability community. NCD
released another report, Implications for Federal Policy of the 1986 Harris Survey of
Americans with Disabilities, which evaluated poll results and made recommendations
based on the findings.

On Capitol Hill, Congressman Major Owens created the Congressional Task Force on
the Rights and Empowerment of Americans with Disabilities, which researched the
extent of discrimination. The Task Force was chaired by former NCD Vice Chairperson
Justin Dart, and its coordinator was former NCD Executive Director Lex Frieden.
Revisions were made to the initial draft, with the assistance of national disability
consumer organizations. Strong bipartisan support for the ADA had developed by the
time Congress returned for the next session. Both the House and Senate passed similar
bills and, in mid-July, both chambers passed the final version of the ADA, which was
signed into law by President George H. W. Bush on July 26, 1990.

Definition of "Disability” in the ADA

Congress modeled the definition of disability in the ADA on Section 504 of the
Rehabilitation Act, which had been construed to encompass both actual and perceived
limitations, and limitations imposed by society. The definition adopted by Congress and
the legislative history of the ADA demonstrate the intention to create comprehensive
coverage under the statute. This definition of "disability" was conceived as a broad
element that would extend statutory protection to anyone who had been excluded or
disadvantaged by a covered entity on the basis of a physical or mental impairment,
whether real or perceived.

The leading legal precedent on the definition of disability when Congress was
considering the ADA, was the Supreme Court’s decision in School Board of Nassau
County v. Arline.” Several Committee reports regarding the ADA expressly relied on the
Arline ruling in discussing the definition of disability. In Arfine, the Court took an
expansive and nontechnical view of the definition of “disability.” The Court found that
Ms. Arline’s history of hospitalization for infectious tuberculosis was “more than
sufficient” to establish that she had “a record of” a disability under Section 504 of the
Rehabilitation Act.® The Court made this ruling even though her discharge from her job
was not because of her hospitalization.
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The Court displayed a lenient interpretation of what a plaintiff needed to show to invoke
the protection of the statute. It noted that, in establishing the new definition of disability
in 1974, Congress had expanded the definition “so as to preclude discrimination against
‘[a] person who has a record of, or is regarded as having, an impairment {but who] may
at present have no actual incapacity at all.”"®

To ensure that the definition of disability and other provisions of the ADA would not
receive restrictive interpretations, Congress inciuded a requirement that “nothing” in the
ADA was to “be construed to apply a lesser standard” than is applied under the relevant
sections of the Rehabilitation Act, including Section 504."° At the time of the ADA’s
enactment, it was not contemplated that disability discrimination cases would come to
be more about determining the extent of someone’s disability, rather than about whether
discrimination, in fact, occurred."”

For several years after the ADA was signed into law, the pattern of broad and inclusive
interpretation of the definition of disability, established under Section 504, continued
under the ADA. In 1996, a federal district court declared that “it is the rare case when
the matter of whether an individual has a disability is even disputed.’'? As some lower
courts, however, began to take restrictive views of the concept of disability, defendants
took note, and disability began to be contested in more and more cases.

The Supreme Court Changes the ADA Definition of Disability

Beginning with its decision in Sutton v. United Airlines in 1999, the U.S. Supreme Court
started to turn its back on the broad interpretation of disability endorsed by the Court in
the Arfine decision.” By the time of the Toyota v. Williams decision in 2002, the Court
was espousing the view that the definition should be “interpreted strictly to create a
demanding standard for qualifying as disabled."’* This position is directly contrary to
what the Congress and the President intended when they enacted the ADA.

A narrow interpretation of the term “disability” in the ADA excludes many people whom
Congress intended to protect. Recognizing that discrimination on the basis of disability
takes place in various ways against people with various types of disabilities, Congress
had adopted a time-tested and inclusive, three-prong definition of “disability” in the ADA.
Congress was entitled to expect that this definition would be interpreted expansively
because the courts and regulations had interpreted the identical definition in the
Rehabilitation Act broadly. NCD views as “draconian” and “erroneous” the “stereotypical
view of disability” that would extend ADA protection only to those who “are so severely
restricted that they are unable to meet the essential demands of daily life.”"

In June of 1999, the Supreme Court decided Sutton v. United Airlines,"® a case
involving pilots needing corrective lenses, and Murphy v. United Parcel Service,'" a
case involving a man with high blood pressure. In both cases, the Court helid that, in
determining whether an individual is substantially limited in a major life activity, courts
may consider only the limitations of an individual that persist after taking into account
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mitigating measures, e.g., medication or auxiliary aids and services and any negative
side effects the mitigating measures may cause.

On the same day in 1999, the Supreme Court decided Albertson’s v. Kirkingburg,'® a
case involving a man who was blind in one eye. The Court held in Kirkingburg that a
"mere difference" in how a person performs a major life activity does not make the
limitation substantial; how an individual has learned to compensate for the impairment,
including "measures undertaken, whether consciously or not, with the body's own
systems," also must be taken into account.’® These three cases, Sutton, Murphy and
Kirkingburg are often referred to as the “Sutton trilogy.”

The result of these decisions is that people who Congress clearl; intended to be
covered by the ADA 2 such as people with epilepsy,?’ diabetes,? depression,? and
hearing loss,? are now being denied employment and refused reasonable
accommodations because of their disability or the mitigating measures they use, and
courts refuse to hear their cases, regardless of how egregious their employers’ actions.
Many federal cases have ensued in which an employer who discriminates against an
individual with a disability, because of the disability, is then permitted to defend its
actions by arguing the person does not have a disability. This is not only illogical, it is
patently unjust.

These decisions have resulted in courts now making elaborate inquiries into all aspects
of the personal lives of certain plaintiffs in order to determine whether, and to what
extent, mitigating measures actually alleviate the effects of the disability — none of which
is relevant to the question of whether discrimination occurred. Such inquisitions about
the extent of people’s disabilities is also inconsistent with other provisions of the ADA
that sharply restrict the use of inquiries about the nature and extent of disabling
conditions and of medical information about an individual's limitations.?

When elaborate inquiries are called for by the ADA, they should be about the
individual's abilities — not his or her disabilities.?® Not only are elaborate inquiries into
the extent of a person's disability demeaning and extremely costly in terms of litigation
resources, they miss the point. It does not matter if medication stabilizes a person's
blood sugar if the employer harbors an irrational fear that it will not do so, and
terminates the employee. it does not matter how effective someone’s hearing aids are if
an employer refuses to hire him because the employer believes his insurance rates will
increase if he hires a person with a hearing impairment. It does not matter if working the
day shift would eliminate someone's risk of seizures if the employer refuses the
employee's request to switch from the night shift to the day shift.

By focusing on how well mitigating measures alleviate the effects of a disability, the
Supreme Court has denied discrimination protection to people who are likely to be
capable of doing the job. It is a rare plaintiff who is able to successfully challenge even
the most egregious and outrageous discrimination involving a condition that can be
mitigated.
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The Supreme Court has also changed the meaning of "substantial limitation of a major
life activity" in ways that screen out even more people with disabilities that Congress
intended to protect. Closely tracking the Rehabilitation Act, the first prong of the ADA
definition of disability provides that a condition constitutes a disability if it "substantially
limits one or more of the maior life activities of such individual."®’ In Toyota v. Williams,
the Court changed substantially limits to mean "prevents or severely restricts.”®

In the Williams case, the Court also decided that to be substantially limited in a major
life activity, a person must be substantially limited in an activity "of central importance to
most people's daily lives,” and held that "substantially limited in a major life activity”
must be “interpreted strictly to create a demanding standard for qualifying as
disabled."” The phrase "of central importance to most people's daily lives” has led to
extensive questioning about an individual's ability to brush his or her teeth, bathe, dress,
stand, sit, lift, eat, sleep, and interact with others.3° It has led to contradictory rulings by
federal courts about whether activities such as communicating, driving, gardening,
crawling, jumping, learning, shopping in the mall, performing house work, and even
working and living are "major life activities."*' In hundreds of cases of alleged disability-
based discrimination, people with disabilities have had to spend their resources litigating
such issues, often with the question of whether disability-discrimination occurred never
being addressed.

The cases discussed here represent only a portion of the problematic issues raised by a
string of decisions by the Supreme Court which have significantly diminished the civil
rights of people with disabilities 3> The ADA Restoration Act is needed to return the
focus to examination of the relevant facts of the case when disability discrimination is
alleged. Can the person with a disability perform the essential functions of the job, with
reasonable accommodations, if necessary? Would the reasonable accommodation
pose an undue hardship on the employer? Would the person's mental or physical
impairment pose a safety risk to others that could not be eliminated by a reasonable
accommodation? Did the employer discriminate against the employee on the basis of a
real or perceived disability?

As NCD declared in its Righting the ADA report:

The Court’s position that the definition of disability is to be construed narrowly
represents a sharp break from traditional law and expectations. It ignores and
contradicts clear indications in the statute and its legislative history that the ADA
was to provide a comprehensive prohibition of discrimination based on disability,
and legislative, judicial, and administrative commentary regarding the breadth of
the definition of disability. It also flies in the face of an established legal tradition
of construing civil rights legislation broadly. Congress knowingly chose a
definition of disability that to that time had been interpreted broadly in regulations
and the courts; it was entitled to expect the definition would continue to receive a
generous reading.
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In crafting the ADA, Congress did not treat nondiscrimination as something
special that can be spread too thin by granting it to too many people. Unlike
disability benefits programs, such as Social Security Income (581) and Social
Security Disability Insurance (SSDI), which are predicated on identifying a limited
group of eligible persons to receive special benefits or services that other citizens
are not entitled to obtain, and for which the courts have sought to guard access
Jealously, the ADA is premised on fairness and equality, which should be
generally available and expected in American society. The Court's harsh and
restrictive approach to defining disability places difficult, technical, and
sometimes insurmountable evidentiary burdens on people who have experienced
discrimination.®

Given the extensive congressional record regarding findings of discrimination against
many types of disabilities and the broad coverage of the ensuing ADA regulations, the
general understanding following enactment of the ADA was that anyone experiencing
disability-related discrimination had a remedy in court. People with disabilities of all
types presume they are covered by the ADA when many of them now are not.

Restoration, Not Expansion

The ADA was intended to apply to every person who experiences discrimination on the
basis of disability; protection from discrimination is not a special service reserved for a
select few. The law was crafted to extend protection even to people who are not actually
limited by their conditions but who experience adverse treatment based on fear,
stereotyping, and stigmatization.

The ADA Restoration Act supports the purpose of the ADA, to prohibit discrimination, by
removing the obstacle of forcing a person to prove that he or she has a sufficiently
severe impairment to justify protection under the law. The language in the ADA
Restoration Act still requires a plaintiff to show that discrimination occurred based on his
or her real or perceived physical or mental impairment to successfully bring a claim
under the ADA. Under the ADA Restoration Act, the ADA would still protect only
individuals who can prove discrimination based on that impairment, and, in addition, in
the employment context, individuals who can demonstrate that they are qualified to
perform the essential functions of the job.

Congress balanced the interests at stake when it passed the ADA 17 years ago.
Congress included, for instance, elements intended to protect the interests of smail
businesses, and these elements remain in place under the ADA Restoration Act,
including: the exemption for small employers, the undue hardship limitation, the readily
achievable limit on barrier removal in existing public accommodations, the undue
burden limitation regarding auxiliary aids and services, and the elevator exception for
small buildings, among others.* The bill currently before Congress restores the original
intent of a carefully crafted law.
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Veterans with Disabilities

NCD is particularly concerned about the impact of the developments in the ADA case
law on veterans with disabilities. Service members returning from the current conflict in
Iraq and Afghanistan are experiencing a very high incidence of disabilities, including
post-traumatic stress disorder and traumatic brain injury.®*® Many of our veterans with
disabilities will require the use of mitigating measures such as medication, orthotics, and
assistive technology. It is imperative that Congress restore the ADA so that these men
and women will not be subjected to discrimination as a result of disabilities they incurred
while serving our country.

NCD hosted a veterans’ program at its quarterly meeting held in San Diego, California
on January 29 - 31, 2007. The purpose of the program was for Council members to
learn from veterans with disabilities, particularly service members returning from the
current conflicts, about the programs available to assist them as they transition to life
with a disability, and whether those programs are meeting their needs. NCD learned
that veterans with disabilities returning from the current conflicts differ from those in
prior wars in that many are electing to remain in the military or enter the civilian
waorkforce after rehabilitation. This phenomenon is due, in part, to advances in assistive
technology that make it possible for people with disabilities to perform a wide range of
jobs and, in part, to progressing attitudes, as many more people have experienced first-
hand the skills and potential of people with disabilities.

We must ensure that our society welcomes home our veterans with disabilities, and that
those who can perform essential job functions are not prevented from doing so solely on
the basis of their disability or the mitigating measures they use. The rights of veterans
with disabilities to be free from discrimination cannot be ensured without restoration of
the ADA.

Conclusion

The Americans with Disabilities Act was designed to prohibit disability-based
discrimination against all Americans, whether or not they actually have a disability. The
Supreme Court has issued many decisions interpreting the ADA since its enactment,
limiting the scope of the ADA and transforming it into a “special” protection for a select
few. The result is that disability discrimination now occurs with impunity, particularly in
the workplace. Unless and until Congress takes action to correct the course of the ADA,
most Americans are no longer protected from disability-based discrimination. NCD
urges Congress to act quickly to reinstate the scope of protection Congress initially
provided in the ADA.

Respectfully submitted,

GQ

John Vaughn
Chairperson
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According to the 2004 Report of the Special Committee on Post-Traumatic Stress
Disorder, established by Congress in 1984 to monitor this problem, forty percent of
casualties returning from Iraq and Afghanistan to Walter Reed Army Medical Center
reported symptoms consistent with PTSD.

[The statement of the National Council on Independent Living
follows:]

Prepared Statement of the National Council on Independent Living (NCIL)

Background: Passed with overwhelming bipartisan support, the Americans with
Disabilities Act of 1990 was designed as a “clear and comprehensive national man-
date for the elimination of discrimination against individuals with disabilities.”
Without doubt, the ADA has transformed America’s communities, removing barriers
to persons with disabilities in the built environment and infrastructure, and has
substantively advanced the cause of community integration for people with disabil-
ities.

Issues: Yet, as documented in the National Council on Disability’s report “Right-
ing the ADA,” a series of flawed Supreme Court decisions have seriously under-
mined our ability to realize the full promise of the ADA. In Sutton v. United Air-
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lines, and Toyota v. Williams, the Supreme Court has taken to interpreting the defi-
nition of disability in a restrictive manner that Congress never envisioned, placing
the burden on persons with disabilities to prove that they are entitled to the ADA’s
protections—particularly in the employment sphere. This creates a Catch-22 in
which employees can be discriminated against on the basis of their disability but
unable to enforce their rights because they cannot meet the high threshold the
courts have set to prove they are disabled. Furthermore, in University of Alabama
v. Garrett, the Supreme Court ruled 5-4 that the 11th Amendment prohibits suits
in federal court by state employees to recover monetary damages under Title I of
the ADA. The Supreme Court’s restrictive approach to the ADA in employment
cases is especially disconcerting since the unemployment of persons with disabilities
wishing to work remains widespread.

Proper implementation of the original intent of the ADA in the employment
sphere is critical to the economic self-sufficiency and full societal participation of
people with disabilities that is at the core of the Independent Living (IL) movement.
The fact that only 7% of persons with disabilities own their own homes and roughly
30% of Americans with disabilities are employed is a reflection of the continued in-
ability of persons with disabilities to enforce their right to non-discrimination in the
workplace under the Americans with Disabilities Act.

Issues Raised by the U.S. Chamber of Commerce: The U.S. Chamber of Commerce
claims that H.R. 3195 ensures that protections on the basis of disability apply
broadly. This is correct. The Supreme Court did not understand that significant dis-
ability as defined by the Americans with Disabilities Act includes people with intel-
lectual disabilities (formerly known as Mental Retardation), epilepsy, diabetes, can-
cer, and mental illnesses, among others. For a person who merely has poor vision
that is correctible, he or she may indeed be considered disabled by a court. The
question is not whether a person with a disability has a disability or is regarded
as a person with a disability. The question is whether or not the person has been
discriminated against on the basis of disability. The intent of H.R. 3195 is to pre-
vent discrimination on the basis of disability, not to create a protected class.

The Chamber of Commerce also alleges that “H.R. 3195 would reverse the long-
standing rule that allows employers to determine what the essential functions of a
job are, allowing plaintiffs to second-guess routine job decisions that employers must
make every day.” There is no such language in H.R. 3195 to this effect.

The problem with the Supreme Court’s and lower courts’ decisions, referenced in
HR 3195’s “Findings and Purposes,” is that they refuse to even consider whether
discrimination based on disability has occurred. Therefore, the courts ruled that the
plaintiff was either not disabled or not disabled enough to be protected by the ADA.
Had the courts properly reviewed these cases, they would have decided them on the
basis of whether the plaintiff was qualified to perform the essential functions of the
job with or without reasonable accommodation.

The real problem in the Chamber of Commerce’s August 22 letter to the U.S.
House of Representatives is not their fallacious reasoning, but the blatant prejudice
it exhibits against Americans with disabilities. NCIL has members in all but five
Congressional Districts. Our experience working with businesses in communities
across the country over three decades shows that the majority of businesses are
more open minded than the board and staff of the Chamber of Commerce.

NCIL supports:

Enactment of the ADA Restoration Act as introduced by House Majority Leader
Steny Hoyer, Rep. James Sensenbrenner, and cosponsored by more than 200 of their
colleagues to remedy decades of purposeful, unconstitutional discrimination;

Funding for ongoing public education on the requirements of the ADA, and ade-
quate funding for strong enforcement by the US Department of Justice, US Equal
Employment Opportunity Commission, Federal Communications Commission, and
other agencies with enforcement responsibilities;

Creative efforts by federally-funded enforcement, technical assistance, and advo-
cacy organizations to promote the positive aspects of the ADA’s accessibility and
equal opportunity requirements;

Efforts by States to voluntarily waive their immunity from damage suits brought
by people with disabilities under Titles I and II of the ADA, and,;

Bipartisan Congressional efforts to overturn Supreme Court decisions narrowing
the scope of the ADA, by enacting the ADA Restoration Act, H.R. 3195.

Thank you for your consideration. Please do not hesitate to contact Deb Cotter
of our policy staff if you have additional questions or concerns, please contact us.

Sincerely,
JOHN A. LANCASTER, Executive Director,
KELLY BUCKLAND, President,
National Council on Independent Living.
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[Additional statements submitted by Mr. McKeon follow:]
[A statement of organizations in opposition to the bill follows:]

January 28, 2008.
Hon. GEORGE MILLER, Chairman,
Hon. HOWARD “BUCK” MCKEON, Ranking Member,
Committee on Education & Labor, U.S. House of Representatives, Washington, DC.

DEAR CHAIRMAN MILLER AND RANKING MEMBER MCKEON: We write today to
share our concerns regarding H.R. 3195, the “ADA Restoration Act” that your com-
mittee will discuss in a legislative hearing on January 29. As a group, we strongly
believe that the Americans with Disabilities Act (ADA) provides important and nec-
essary protections for employees and applicants. However, this legislation as cur-
rently drafted would not “restore” the ADA, but would dramatically expand it to
cover even the most minor impairments, such as bad eyesight, the flu or a small
scar. In short, the bill is inconsistent with Congressional intent expressed when the
law was passed in 1990, would trivialize the concept of disability and inappropri-
ately divert employer resources from those who need them most.

As you examine H.R. 3195, it is critical to note the key distinction between “dis-
ability” and “impairment” under the law. Under the ADA, an individual is “dis-
abled” if he or she has a physical or mental impairment that substantially limits
a major life activity. The law defines “impairment” broadly to cover virtually any
physical or mental condition. An impairment is considered a covered disability only
if it substantially limits activities that are central to daily life, such as seeing, read-
ing or breathing. If an individual is found to be disabled and qualified to perform
the essential functions of the job, he or she may request an accommodation from
the employer. The individual and employer then engage in an interactive process
to reach a reasonable accommodation so the employee can perform his or her job.
This process has worked well under the law and is structured to respond to the indi-
vidual needs of employees.

H.R. 3195 drastically expands the definition of “disability,” by eliminating the re-
quirements that an individual’s impairment substantially limit a major life activity.
Thus, the bill’s concept of “disabled” would be expanded to cover any impairment,
regardless of how temporary, intermittent, occasional, mild or minor it is, including
health conditions such as the flu. The change would result in the law covering con-
ditions that Congress never intended to be covered by the ADA, exponentially in-
creasing the number of persons who can bring a disability discrimination claim. For
example, a person with a minor finger cut requiring stitches would be considered
just as disabled as a veteran returning home having lost his or her arm in combat,
and an individual with occasional headaches would receive the same protection as
an individual with a serious brain damage. In essence, H.R. 3195 would create an
environment where anything less than perfect health would cause an individual to
be covered under the ADA. The resulting increase in requests for accommodation
would overwhelm employers and make it more difficult for them to assist the se-
verely disabled.

These bills make many other unworkable changes to the ADA including a dra-
matic expansion of employers’ reasonable accommodation obligations and a reversal
of a long-established rule found in all federal antidiscrimination laws that a person
must show that he or she is qualified to perform the job. Instead, the bills would
shift this responsibility to employers.
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Thank you for your consideration.
Sincerely,
AMERICAN ARCHITECTURAL MANUFACTURERS ASSOCIATION,
AMERICAN COMPOSITES MANUFACTURERS ASSOCIATION,
AMERICAN HOTEL & LODGING ASSOCIATION,
AMERICAN IRON AND STEEL INSTITUTE,
AMERICAN SPORTFISHING ASSOCIATION,
AMERICAN SUPPLY ASSOCIATION,
ASSOCIATED BUILDERS & CONTRACTORS,
ASSOCIATED GENERAL CONTRACTORS,
COLLEGE AND UNIVERSITY PROFESSIONAL ASSOCIATION FOR HUMAN
RESOURCES,
ENVIRONMENTAL INDUSTRY ASSOCIATIONS,
FooD MARKETING INSTITUTE,
HR PoLicY ASSOCIATION,
INDEPENDENT ELECTRICAL CONTRACTORS,
INTERNATIONAL FOODSERVICE DISTRIBUTORS ASSOCIATION,
INTERNATIONAL FRANCHISE ASSOCIATION,
INTERNATIONAL PUBLIC MANAGEMENT ASSOCIATION FOR HUMAN RESOURCES,
INTERNATIONAL WAREHOUSE LOGISTICS ASSOCIATION,
NATIONAL ASSOCIATION OF CONVENIENCE STORES,
NATIONAL ASSOCIATION OF MANUFACTURERS,
NATIONAL ASSOCIATION OF WHOLESALER-DISTRIBUTORS,
NATIONAL COUNCIL OF CHAIN RESTAURANTS,
NATIONAL FEDERATION OF INDEPENDENT BUSINESS,
NATIONAL PUBLIC EMPLOYER LABOR RELATIONS ASSOCIATION,
NATIONAL RESTAURANT ASSOCIATION,
NATIONAL RETAIL FEDERATION,
NATIONAL ROOFING CONTRACTORS ASSOCIATION,
NATIONAL SHOOTING SPORTS FOUNDATION,
NATIONAL SOLID WASTES MANAGEMENT ASSOCIATIONS,
NON-FERROUS FOUNDERS’ SOCIETY,
NORTH AMERICAN DIE CASTING ASSOCIATION,
PRINTING INDUSTRIES OF AMERICA,
RETAIL INDUSTRY LEADERS ASSOCIATION,
SOCIETY FOR HUMAN RESOURCE MANAGEMENT,
SPORTING ARMS AND AMMUNITION MANUFACTURERS’ INSTITUTE,
STEEL MANUFACTURERS ASSOCIATION,
TEXTILE CARE ALLIED TRADES ASSOCIATION,
TEXTILE RENTAL SERVICES ASSOCIATION OF AMERICA,
U.S. CHAMBER OF COMMERCE,
WASTE EQUIPMENT AND TECHNOLOGY ASSOCIATION,
Wo0D MOULDING & MILLWORK PRODUCERS ASSOCIATION.

[The statement of the U.S. Chamber of Commerce follows:]
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CHAMBER OF COMMERCE

OF THE

UNITED STATES OF AMERICA

RANDETL K. JOIINSON 1615 1L §7rrEz, N.%
Vien D D.C. 20062
2027465 3194 Fax

SR 2027463 5448 .

Grat
Brur-r-:

January 29, 2008

The Honorable George Miller

Chairman, Committee on Education and Labor
United States House of Representatives
Washington, DC 20515

The Honorable Buck McKeon

Ranking Republican member, Committee on Education and Labor
United States House of Representatives

Washington, DC 20515

Dear Chairman Miller and Ranking Member McKeon:

On behalf of the U.S. Chamber of Commerce, the world’s largest business federation
representing more than three million businesses and organizations of every size, sector, and
region, 1 am pleased to submit the following testimony for the record of today’s legislative
hearing on H.R. 3195, the ADA Restoration Act.

After 18 years, it is certainly appropriate to examine the Americans with Disabilities Act
to ensure that it is working as intended. However, as discussed more fully in the attached
testimony, H.R. 3195 is not merely a restoration of the Act, but would instead radically expand
it. Consequently, the Chamber strongly opposes this bill.

We look forward to working with you on this important issue. Thank you for your
consideration of our concerns.

Sincerely,

Randel K. Johnson
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The U.S. Chamber of Commerce is the world's largest business federation, representing
more than three million businesses and organizations of every size, sector, and region.

More than 96 percent of the Chamber's members are small businesses with
100 or fewer employees, 70 percent of which have 10 or fewer employees. Yet, virtually all of
the nation's largest companies are also active members. We are particularly cognizant of the
problems of smaller businesses, as well as issues facing the business community at large.

Besides representing a cross-section of the American business community in terms of
number of employees, the Chamber represents a wide management spectrum by type of business
and location. Each major classification of American business -- manufacturing, retailing,
services, construction, wholesaling, and finance — is represented. Also, the Chamber has
substantial membership in all 50 states.

The Chamber's international reach is substantial as well. Tt believes that global
interdependence provides an opportunity, not a threat. In addition to the
U.S. Chamber of Commerce's 105 American Chambers of Commerce abroad, an increasing
number of members are engaged in the export and import of both goods and services and have
ongoing investment activities. The Chamber favors strengthened international competitiveness
and opposes artificial U.S. and foreign barriers to international business.

Positions on national issues are developed by a cross-section of Chamber members
serving on committees, subcommittees, and task forces. More than 1,000 business people
participate in this process.
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Testimony of

Lawrence Z. Lorber”

Before the United States House of Representatives
Committee on the Judiciary
Subcommittee on Constitution, Civil Rights and Civil Liberties
Hearing on H.R. 3195—The ADA Restoration Act of 2007
October 4, 2007

Chairman Nadler, Ranking Member Franks, and members of the Subcommittee, | am
pleased to be able to present this testimony on behalf of the United States Chamber of Commerce
addressing H.R. 3195, the ADA Restoration Act of 2007,

The United States Chamber of Commerce (the “Chamber”) is the world’s largest business
federation, representing an underlying membership of over three million businesses and
organizations of every industry, sector, and geographical region of the country. 1serve as the
Chair of the Chamber’s policy advisory committee on equal employment opportunity matters.

The Chamber strongly supports equal opportunity in employment, in particular greater
inclusion of people with disabilities in the workplace. While the Chamber believes H.R. 3195 is
offered with the best of intentions to rectify perceived shortcomings in the Americans with
Disabilities Act (the “ADA”™), we respectfully disagree with respect to the impact that the bill’s
provisions would have and, for the reasons that will be discussed more fully in this testimony,
the Chamber opposes H.R. 3195 as drafted.

Perhaps my own background may lend some authority to this testimony. I am a
practicing employment lawyer and a partner in the Labor and Employment department of
Proskauer Rose LLP in Washington, D.C. Thave had a long involvement in the issues impacting
the inclusion of the disabled in to the workplace. In 1975, T was privileged to be appointed as the
Director of the Office of Federal Contract Compliance Programs (“OFCCP”) and Deputy
Assistant Secretary of the Department of Labor. In that capacity, I was responsible for reviewing
the 1974 Amendments to the Rehabilitation Act of 1973. Subsequently, T was responsible for
issuing the first regulations promulgated under § 503 of the Rehabilitation Act. These
regulations require affirmative action and non-discrimination with respect to the handicapped by
federal contractors. My agency also administered the Vietnam Era Veterans’ Readjustment
Assistance Act of 1974, which required affirmative action and non-discrimination for Vietnam-

" I would also like to acknowledge Meredith C. Buailey. an associate at Proskauer Rose, for her invaluable assistance
in the preparation of (his westimony
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era veterans and disabled veterans of any era, and the first regulations under that statute were
issued under my supervision. In addition, the OFCCP enforced Executive Order 11246, as
amended requiring non-discrimination and affirmative action by federal contractors on the basis
of race, gender and ethnicity.

In particular, my experience in enforcing § 503 and in supervising the tinal adoption of
the post-1974 amendment regulations provide a valuable insight to the current legislation.
Working on a blank slate, we understood certain principles. First, not every individual with an
impairment would benefit from the program. To afford appropriate, targeted relief, we adopted
as guidance the American Medical Association’s Guides to the Evaluation of Permanent
Impairment. Second, we understood that to enforce a new requirement, we must make
employers aware of their responsibilities and covered individuals aware of their rights. So we
instituted an enforcement program including back pay relief as well as vigorous outreach. I have
appended to this testimony perhaps my most cherished memento from that time in my career: a
memorandum from my executive staff, all career employees, enumerating what was achieved
and what precedent was set at that time. While they had kind sentiments for me, they do set forth
what became the framework for the treatment of employees under § 503, and which had some
influence, we believe, on the subsequent issuance of the § 504 regulations—the basis for the
ADA.

On July 26, 1990, the Americans with Disabilities Act of 1990 (“ADA™) was signed into
law." President George H.W. Bush described the ADA as an “historic new civil rights Act . . .
the world’s first comprehensive declaration of equality for people with disabilities.”> The goals
of the ADA’s passage were two-fold: (1) to provide a clear mandate for the elimination of
discrimination against individuals with disabilities; (2) to address accommodation of disabled
individuals in both society and the workplace.

For seventeen years, the ADA has fulfilled its promise to the individuals it was meant to
protect—a protected class of individuals with “disabilities.” The proposed legislation, which
seeks to drastically alter the statutory scheme under the ADA, effectively dilutes the protections
for those whom the ADA was originally enacted to protect. H.R. 3195 will relegate the ADA to
a statement of principle lacking the structure and content needed to sustain changes for the
inclusion of the disabled.

The ADA Restoration Act of 2007

H.R. 3195 represents a radical departure from the ADA. As written, the proposed
legislation would drastically alter the statutory scheme in that it would:

e remove the current ADA requirement that a disability “substantially limit a major life
activity;”

' Pub. L. No. 101-336, 104 Stat. 327 (1990)

# President George Bush, Remarks by the Presideni During Ceremony for the Signing of the Americans with
Disahilities Act of 1990, available at http://www presidency ucsb.edu/ws/?pid=18712 (John T. Woolley and
Gerhard Peters, The American Presidency Projeci |online|. Santa Barbara, CA: University of California (hosted),
Gerhard Peters (databasc)).
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o effectively substitute the status of “impairment” for that of a “disability” to determine
coverage under the ADA;

e prevent courts and employers from considering mitigating measures an individual may be
using (such as medication or devices) when determining whether he or she is disabled; and

o shift the burden of proof from plaintiffs to employers regarding whether an individual is
“qualified” to perform a job.

Nothing justifies such a drastic overhaul of the ADA.

The ADA was enacted in 1990 in response to a growing public awareness and concern
about discrimination against people with disabilities and the effects of such discrimination on the
economic and employment opportunities available to these individuals.® Tn his prepared
statement before Congress, United States Attorney General Richard Thornburgh described the
need to integrate disabled persons, otherwise ostracized, into the American economic and social
fabric: “[M]Jany persons with disabilities in this Nation still lead their lives in an intolerable state
of isolation and dependence. . . . [P]ersons with disabilities are still too often shut out of the
economic and social mainstream of American life.”* The House Committee on Education and
Labor’s favorable report on the ADA concluded that “to the extent that the changes in practices
and attitudes brought about by the implementation of the Act ultimately assist people with
disabilities in becoming more productive and independent members of society, both they and our
entire society benefit.”” There was a clear understanding by the Administration supporting the
ADA and the relevant committees that the Act would be directed to those unfairly and wastetully
denied opportunities to be productive participants in the economy.

Congress recognized that the unique aspects of discrimination against individuals with
disabilities required legislation that would be distinct from other civil rights statutes that
preceded it. Civil rights statutes generally protect all individuals from discrimination on the
grounds prohibited, whether it be age, sex, religion, or national origin.® The ADA, like the Age
Discrimination in Employment Act, defined a distinct class to be atforded benefits and protection
under the statute. Congress recognized it was imperative to define “disability,” as it had defined
“age,” for purposes of extending civil rights protection to those truly in need of it. In doing so, it
patterned the definition of disability after the Rehabilitation Act of 1973, which requires that an
“individual with a handicap™ be “substantially limited in one or more major life activities.™ The

* Lauren J. McGarity. Disabling C tions and C ble 1. Why Side Effects Might Be the Saving
Grace of Suttor. 109 Yule L.J. 1161, 1164-5 (2000),

1 Americans with Disabilities Act of 1989: Hearing Before the Comm. of the Judiciary, 1015 Cong, (1989)
(prepured statement of Richard Thornburgh, Attorney General of the United States of America). as reprinted in
H. Comm. on Educ. and Lab., 101%* Cong,, Americans wilh Disabilitics Acl 2021; 2034-5 (Comm. Prinl 1990).
“HR. Rep. No. 101-485, pL. 2, a1 45-46, reprinted in 1990 U.S.C.C.AN. a( 327-28.

“ Robert L. Burgdorf Jr., The American with Disabilities Act: Analvsis and Implications of a Second-Generation
Civil Rights Staiute, 26 Hary. CR.-C.L. Rev. 413,441 (1991).

729 US.C§ 794(n)

# H.R. Rep. No. 485, 101st Cong. 2d Sess., pt. 2 (1990) at 27, H.R. Rep. No. 485, 101st Cong. 2d Sess., pt. 3 (199)
a1 50.
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ADA Comnmittee reports expressly endorse this definition.” In adopting the major life activity
requirement, the Committee reports describe the need to clarify that “disability” does not include
“minor, trivial impairments, such as a simple infected ﬁnger.”10

H.R. 3195 removes the current ADA requirement that a disability “substantially limit a
major life activity,” such that it effectively substitutes the term “impairment” for “disability.”
This definition of disability mirrors an early version of a definition rejected by the ADA
drafters.!! Congress refused to adopt this overreaching definition because it conflicted with the
then-fifteen year history of § 504 of the Rehabilitation Act of 1973, created an unworkable
standard as a matter of policy, and effectively created a universal federal employment statute,
rather than a statute directed at dealing with disabilities.

The definition of “disability” in H.R. 3195 undermines the original intent of the ADA in
that it entitles anyone with a “physical or mental impairment” to the protection of the ADA
Individuals with temporary or minor physical or mental “impairments™ have not been the subject
of such discrimination, nor have they been subject to prejudicial myths and stereotypes about
their employability."® Changing the definition to provide ADA protection to individuals with
commonplace impairments would cast the ADA’s net too wide and diffuse protections afforded
to the truly disabled.™*

As a practical matter, the definition of “impairment™ is so broad that any physical or
mental health condition—no matter how minor—will satisfy the impairment requirement.
Indeed, as the EEOC has noted, “the determination of whether an individual has a ‘disability’ in
not necessarily based on the name of the diagnosis of the impairment the person has, but rather
on the effect of that impairment on the life of the individual " Because the definition of
“physical or mental impairment” is so expansive, there has been minimal litigation regarding
what conditions constitute “impairments.” The few courts which have addressed the issue have
recognized that relatively minor conditions meet the definition of impairment, but not an ADA
disability. Examples include:

e back and knee stra.ins,m

. erecti]edysﬁmctionv17

'S, Rep. No. 116, 101s( Cong. Ist Scss. 22 (1989); H. Rep. No. 485, 101s( Cong., 2d Sess.. pl. 2. 52 (1990); H.
Rep. No. 485, 101st Cong., 2d Sess., pt. 2, 28 (1990)

1S Rep. No. 116, 10151 Cong. 1st Sess. 23 (1990); H. Rep. No. 483, 10151 Cong.. 2d Sess., pt. 2. 52 (1990)

'" The ADA drafters rejected un early version of the ADA that prohibited discrimination “because of a physical or
menlal impairment, perceived impairment or record of impairment,” favoring instead the framework of the ADA’s
statutory precursor, the Rehabilitation Act of 1973. See Chai R. Feldblum, Definition of Disability Under Federal
Anti-Discrimination Law: What Happened? Why? Andwhat Can We Do About 112, 21 Berkley J. Emp. & Lab. L
91 (2000)

12 See Chai R. Feldblum, Definition of Disability Under Federal Anti-Discrimination Law: What Happened? Why?
And What Can We Do About 1¢?. 21 Berkley ). Emp. & Lab. L. 91, 101 (2000) (stating that an “argument can be
made thal not cvery person with a physical or mental impairment experiences discrimination,™).

13 Mark A. Rothenstein, el. al.. Using Established Medical Criteria to Define Disability: 1 Proposal 1o Amend the
Americans with Disabilities Act, 80 Wash. U, L.Q. 243, 251 (2002).

' Katherine Jsu Hagmann-Borenstcin, Auch Ado About Nothing: Has the U.S. Supreme Court's Sutton Decision
Thwarted a Flood of Frivolous Litigation, 37 Conn. L. Rev. 1121, 1134 (2005)

229 C.E.R, pt. 1630, App. § 1630.2().

18 Benoit v. Tech. Mfg. Corp.. 331 F.3d 166 (151 Cir. 2003),
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. headaches,m

o “tennis elbow.”"”

It is, therefore, critical that the scope of the ADA definition of “disability” be sufticiently
defined to ensure that truly disabled, but genuinely capable, individuals will receive protection
and opportunities under the statute. The ADA’s noble purpose—the elimination of
discrimination in employment based on stereotypes about the insurmountability of disability—
would be debased if the statutory protections available to those who are truly disabled could be
claimed by anyone whose disability was minor and whose relative severity of impairment was
widely shared.

The United States Supreme Court decisions® that have been such a magnet for
controversy are wholly consistent with the ADA’s language and intent. Tn 7oyota Motor
Manufacturing, Kentucky, Inc. v. Williams, the Court held that the phrase “substantially limits
one or more major life activities” distinguishes a mere impairment from an actionable disability
under the ADA.*' Similarly, in Swtton, and its companion cases, the Supreme Court ruled in a
seven to two decision that if a person takes steps “to correct for, or mitigate, a physical or mental
impairment, the effects of those measures—both positive and negative—must be taken into
account when judging whether that person is ‘substantially limited” in a major life activity. "

The problems cited by proponents of this legislation are derived, in part, from the lack of
a simplistic “one size fits all” approach to the ADA. Determinations about who qualifies for
protection under the law and what is required once protection is afforded are not easily solved in
the context of disability law. This has required courts to craft a jurisprudence that addresses the
unique facts and circumstances of each job situation  The Supreme Court opinions, which are
oft-criticized as having “unduly narrowed the broad scope of protection afforded in the ADA,”**
have instead preserved the protections of the ADA by carefully crafting opinions that recognize
the devastating effect that an expansive interpretation of “disability” could have on the ADA’s
intended beneficiaries.

The three cases in the “Surron-trilogy” represent the Supreme Court’s careful approach.
In Swutton, for example, plaintiffs with myopic vision attempted to use the ADA to circumvent the
defendant airline’s minimum vision requirement to become commercial pilots. The facts in
Sutton may have influenced the outcome: the Court might not have wanted to tell commercial

¥ drrieta-Colon v. Wal-Mart P.R., Inc., 434 F.3d 75 (1sL Cir. 2006),

'8 Sinclair Williams v. Stark County Bd. of Comm’rs, No. 99-4081, 2001 U.S. App. LEXIS 5367 (6th Cir. 2001)

Y Celtav. Villanova Univ., No. 03-1749, 2004 U.S. App. LEXIS 21740 (3d Cir. 2004).

2 Sutton v. United Airlines, Inc., 527 U.S. 471 (1999);, Murphy v. United Parcel Serv., 527 U8, 516 (1999);
Alberison’s Inc. v. Kirkingburg, 527 U.S. 555 (1999); Toyoia Motor Mg, Ky, Inc. v. Williams, 534 U.S. 184 (2002)
' foyota, 534 U.S. at 197. 1t is important to note that the decision did not eliminate all people with carpal tunnel
syndrome from (he ADA’s protections. The case merely requires the individualized analysis 1o include an
examination of manual tasks essential to daily living. See Commissioner Paul Steven Miller, Reclaiming ihe Vision:
The ADA and Definition of Disability, 41 Brandcis L.J. 769, 773 (2003)

Z Sutton, 527U.S. at 482.

* Commissioner Paul Steven Miller, Reclaiming the Vision: The ADA and Definition of Disabiliiv, 41 Brandeis L.J
769, 771 (2003).

2 ADA Resloration Act of 2007, HR. 3195, 110% Cong, § 2 (2007).
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airlines that they could not establish rigorous vision standards for their pilots.zs On the same day
it decided Sutton, the Supreme Court also issued its opinion in Alberison’s, Inc. v. Kirkingburg.
The plaintiff in that case had a similar, monocular vision impairment. Justice Souter held that
the determination of disability under the ADA is not a per se categorical test based on an
impairment’s name or characteristics. 2 The Court simply held that “the [ADA] requires
monocular individuals, like others claiming the [ADA’s] protection, to prove a disability by
offering evidence that the extent of the limitation in terms of their own experience, as in loss of
depth perception and visual field, is substantial.”?’

Finally, in Murphy, the plaintiff, a mechanic, was fired because he did not satisfy
Department of Transportation (“DOT?) health standards for commercial drivers because of his
high blood pressure. In holding that the plaintiff was not substantially limited in working, the
court noted that there were many other jobs the plaintiff could perform, including a number of
mechanic jobs not requiring DOT certification. The court pointed out that the plaintiff in fact
“secured another job as a mechanic shortly after leaving UPS."%*

Proponents of this legislation claim that the Surfon-trilogy has narrowed the protected
class under the ADA by effectively excluding individuals who attempt to mitigate or control a
disability. Such concerns are largely unfounded. Tn an explicit attempt to clarify the specific
nature of its holding, the Supreme Court majority in Surton was careful to identify groups of
individuals that would still be entitled to the law’s pmtec:ﬁons.29 For example, the majority in
Sutton responded to the dissent’s argument that viewing individuals in their corrected state
created an overly exclusive definition of disability by pointing out that individuals with
prosthetic limbs, for example, “may be mobile and capable of functioning in society but still be
disabled because of a substantial limitation on their ability to walk or run. " The majority
clarified that “the use or nonuse of a corrective device does not determine whether the individual
with an impairment is disabled; that determination depends on whether the limitations an
individual with an impairment actually faces are substantially limiting.™

The fact that other courts have maintained the contours of the ADA legislation reinforces
the conclusion that Supreme Court disabilities cases are undeserving of the criticism leveled by
advocacy groups. For instance, in Nawror v. CPC International ** the plaintiff sufficiently
demonstrated that his diabetes substantially limited “his ability to think and care for himself,
which are both major life activities.™ Likewise, a prosthesis may be the cause of a substantial
limitation. In Belk v. Southwestern Bell Telephone Co.,** the court noted that, in addition to

*Muark A. Rothenstein. et. al.. Using Established Medical Criteria io Define Disabilitv: 1 Proposal io Amend ihe
Americans with Disabili £, 80 Wash. U, L.Q. 243, 265 (2002)

“ Murphy, 527 U.S. at 524.

* Lauren J. McGarily, Disabling Coreciions and Correctable Disabililies: Why Side Fffecis Might Be the Saving
Grace of Sutton, 109 Yale L.J, 1161, 1162 (2000).

% Sutton, 527 U.S. at 488

.

277 F.3d 896 (7" Cir. 2002)

* Id. at 905,

31194 F.3d 946 (8" Cir. 1999)
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having a “pronounced limp” because of residual effects from polio, the plaintitf’s “full range of
motion in his leg is limited by the brace” he wore for his condition.*®

Even assuming that the courts have not struck the appropriate balance under the ADA,
the proposed bill does not provide the “modest, reasonable legislative fix” called for by Senator
Tom Harkin (D-1A) in response to the Supreme Court decisions®® HR.3195 drastically re-
writes the ADA, without providing any degree of clarity to employers, employees, or the courts
in resolving the basic issues of who is covered under the ADA, except, perhaps, indicating that
everyone is to be covered ¥ The purpose of the ADA is to establish a clear and comprehensive
prohibition of discrimination on the basis of disability and vigorous and effective remedies, and,
in so doing, create a strong impetus for self-correction ™

H.R. 3195, as proposed, does not achieve this goal. Indeed, it moves the entire process
into a mode predominated by litigation. The proponents of H.R. 3195 argue that the low success
rate of charging parties at the EEOC and in court compels the sweeping changes contemplated
by the bill. This argument lacks logic. Tt presumes that “success” is measured by lawsuits or
that it is inconceivable that after seventeen years of experience under the ADA, employers might
not understand their requirements and proactively move to meet them. Rather than
acknowledging that the wisdom of President George H-W. Bush and Attorney General
Thornburgh has been realized, the proponents of H.R. 3195 offer, instead, interminable
individual litigation instead of cooperative problem resolution.

Because the definition of disability delineates the class of individuals protected by the
ADA,” expanding the definition of disabled to include all individuals with a “physical or mental
impairment” would change the scope of the ADA, and effectively negate the underlying
legislative scheme intended to prevent, and, if necessary, remedy, disability discrimination.
Currently, the ADA prohibits employers from discriminating “against a qualified individual with
a disability because of the disability in regard to job application procedures, the hiring,
advancement, or discharge of employees . . . %" In addition, “discrimination” under the ADA
includes “not making reasonable accommodations to the known physical or mental limitations of
an otherwise qualified individual with a disability who is an applicant or employee.™"'

The duty to provide reasonable accommodation is a fundamental component of the ADA
given that the nature of discrimination faced by individuals is a result of a unique disability.

*Id a1 950

% Michael Sandler, Bill Seeks to Broaden Definition of ‘Disability’, CQ.com. available at htp:/fwww.aapd-
de.org/News/adainthe/070727¢q him,

# Mark A. Rothenstein, ct. al., [ Ising Fostablished Medical Criieria to Define Disability: A Proposal to Amend the
Americans with Disabilities Aci, 80 Wash. U. L.Q. 243, 269-270.

* See 42 US.C. § 12101(b)

* Mark A. Rolhenslein, c. al., Using fisiablished Medical Criteria fo Define Disability: 4 Proposal io Amend ihe
Americans with Disabilities Act, 80 Wash. U, L.Q. 243, 296 (2002)

M42US.C §12112().

*rdat§ 12112(0)5)(A).
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Thus, the reasonable accommodation process requires the employer to engage in the interactive
process and render an individualized assessment™ to the disabled employee. The individualized
assessment generally entails identifying the nature and extent of the impairment, the resulting
limitations, the essential functions of the occupation, and the nexus between the worker’s
limitations and the essential functions. From there, employers and their employees collaborate to
identify possible options, evaluate their efficacy, and determine the most reasonable solution.

If HR. 3195 becomes law, every employee with an impairment will be entitled to
reasonable accommodation from an employer for any limitation resulting from that “disability,”
except if the employer can show undue hardship. When one remembers the broad nature of
accommodation, the results will be overwhelming to employers. Employers can expect
significant increases in requests for leave, modified schedules, teleworking, exceptions to
workplace policies, and removal of marginal functions. Every employee who wants leave (full
day, half day, intermittent) for a cold, a headache, seasonal allergy, or a bad back could be
entitled to such leave. There is no twelve-week cap on leave as there if for FMLA; for many
employers it will be impossible to show undue hardship even when intermittent leave for such
conditions is over twelve weeks.

Furthermore, this expanded right to reasonable accommodation for persons with minor
impairments will force those with true disabilities to compete for certain limited
accommodations. For example, there are likely to be occasions when two employees will
compete for a reassignment, but there will be only one vacant job. That reassignment could well
£0 to someone with a minor impairment rather than the person now covered under the ADA.
Similarly, there are only so many parking spaces next to a door. A person with a sprained ankle
could well make a request before the person who is a paraplegic, or missing a leg, or someone
with severe emphysema. Nothing in the bill or ADA would require or even allow an employer to
give preference to the person with the more serious condition; under the bill there would be no
legal difference between the sprained ankle and paraplegia. While this problem does exist to
some extent under current law, expanding the definition to include all impairments will
exacerbate it.

P en years after (he passage of (he ADA, Chai Feldblum described ihe greal import of individualized assessmenls
with respect to disability law:

[TIndividualizcd assessments lic at the very corce of disability anti-discrimination law
Becuuse one of the causes of discrimination faced by people with disabilities is
slereolypes regarding what people with disabilitics arc capable ol doing, it is critical (hat
each person with a disability be assessed to determine his or her capacity to do a job.
Morcover, because an employer is obliged (o make (hosc rcasonable accommodations
that will allow an employee to be qualified for a particular job. disability law presumes
the need for inlensive individualized asscssments whenever reasonable accommedalion is
at issuc

Chai R. Feldblum, efinition of Disability {nder Federal Anti-1is Lew: What [lapy ? Why? And
Fhai Can We Do About Ir?, 21 Berkley T Emp. & Lab. L. 91, 151-2 (2000).
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Furthermore, the bill will make it far easier to have class action lawsuits on a wide array
of disability-related issues since there no longer will be any individualized assessment of
“disability.”

The underlying premise of the reasonable accommodation scheme is that the individual is
first “qualified” under the ADA standards. Section 5 of H.R. 3195 strikes the requirement that
an individual be “qualified” (i.e. able to perform the job with or without accommodation) before
determining whether an employer must accommodate under the ADA. Instead, the legislation
would placJe; the burden on employers to prove that a disability discrimination plaintiffis “not
qualified.”

By shifting the burden, which was fundamental to the consideration of the ADA, HR.
3195 makes a nullity of the basis for joint examination of the job and the accommodation. By
removing the requirement that an individual first be “qualified,” H.R. 3195 provides no logical
basis to retain the current statutory structures of the ADA, including the interactive process and
individualized assessment, that have proven so valuable in advancing the rights of disabled
individuals. 1t is these special features of the ADA not found in other non-discrimination laws
which makes the ADA particularly directed to the needs of the disabled. The proposed
legislation would eviscerate the special protections by an unreasonable stroke of a pen.

The “ADA Restoration Act of 2007 would radically expand the ADA’s coverage by
redefining the term “disabled” By changing the definition of “disability” the proposed
legislation, in turn, alters the scope of the ADA so as to make it almost unrecognizable. The
interests of the employment community and the disabled individuals that the ADA is meant to
protect are not mutually exclusive. The Chamber of Commerce recognizes that any statutory
scheme deserves reexamination after seventeen years of experience. However, it rejects the
notion that the long experience under the Rehabilitation Act of 1973 and the ADA be tossed
aside and replaced by a litigation regime not focused on the universally lauded goal of full
inclusion of qualified individuals with disabilities into the mainstream of American life.

B ADA Restoration Act of 2007, HR. 3195, 110th Cong. § 5 (2007).

11
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U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Attomey General Washington, D.C. 20530

January 28, 2008

The Honorable George Miller
Chairman

Committee on Education and Labor
United States House of Representatives
Washington, D.C. 20510

Dear Mr. Chairman:

This letter expresses the views of the Department of Justice on H.R. 3195, the “ADA
Restoration Act of 2007” (“ADARA”), introduced in the House on July 26, 2007. Although we
support the idea of improving the Americans with Disabilities Act, 42 U.S.C. §12101 et seq.
(“ADA”), we strongly oppose the proposed legislation. The ADARA would dramatically
increase unnecessary litigation, create uncertainty in the workplace, and upset the balance struck
by Congress in adopting the ADA.

At the outset of his Administration, President George W. Bush announced the New
Freedom Initiative, a comprehensive set of goals and a plan of action to ensure that people with
disabilities are able to enjoy full participation in our free market economy and society. The
Department, responding to the New Freedom Initiative, has increased and improved its
implementation of the ADA. In fact, vigorous enforcement of the ADA is one of the top
priorities of the Civil Rights Division and we are pleased to have played an active role in its
implementation.

QOur experience in enforcing the ADA has led us to believe that there is the potential for
improvement in the ADA and we support legislation that would c/arify the treatment of
mitigating measures under the ADA. Unfortunately, we believe that the proposed bill goes too
far and unnecessarily broadens the scope of ADA protections far beyond the original intent of
the ADA or what could fairly be termed its “restoration.”

Indeed, as is more fully explained below, the ADARA’s definition of disability would
reach individuals with virtually any kind of impairment — no matter how minor or temporary,
such as the common flu, a cut finger, or a sprained ankle — and therefore would go beyond the
original intent of Congress when it enacted the ADA, and would also be unworkable in practice.
Furthermore, the proposed legislation would remove the ADA’s requirement that an individual
be “qualified” in order to receive the benefit of ADA protection; a critical change that would
effectively rewrite the ADA and goes beyond mere “restoration.”
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ADARA’s Revisions to the ADA Regarding Definition of Disability

The ADARA’s primary revision to the ADA is alteration of the definition of disability.
Currently, the ADA defines disability as follows:

The term “disability” means, with respect to an individual —

(A) a physical or mental impairment that substantially limits one or more of the
major life activities of such individual;

{B) a record of such an impairment; or
(C) being regarded as having such an impairment.

42 U.S.C. § 12102(2). The ADARA would amend this definition to delete reference to the terms
“substantially limits” and “major life activities.” ADARA § 4(1). Currently, where a physical or
mental impairment limits one or more major life activities of an individual, but those limitations
do not rise to the level of “substantial” limitations, the individual at issue does not have a
“disability” under the ADA and is not entitled to the ADA’s protections. Similarly, where an
individual has a physical or mental impairment that substantially limits one or more activities,
but those activities that are substantially limited are not “major life activities,” the individual
does not have a disability under the ADA and is not entitled to the ADA's protections.'

In contrast to the ADA’s definition, the ADARA defines disability much more broadly,
as any physical or mental impairment. ADARA § 4. The ADARA defines physical and mental
impairment in the same way as the current ADA regulations. See 28 C.F.R. §§ 35.104, 36.104.
It defines mental impairment as any mental or psychological disorder such as mental retardation,
organic brain syndrome, emotional or mental illness, or specific learning disability. ADARA
§ 4. The ADARA defines physical impairment as any physiological disorder or condition,
cosmetic disfigurement, or anatomical loss affecting one or more of the following body systems:
neurological; musculoskeletal; special sense organs; respiratory, including speech organs;
cardiovascular; reproductive; digestive; genitourinary; hemic and lymphatic; skin; and endocrine.
Id. Under the ADARA, persons with any impairment meeting the definitions above would be
defined as having a “disability” under the ADA and would not be required to show specifically
how their impairment impacts any life activity.

! The ADA has a three-pronged definition of “disability™: (1) a person with a physical or mental impairment
that substantially limits one or more major life activities; (2) a person with a record of such an impairment; or (3) a
person who is regarded as having such an impaitment. In order to simplify the discussion, this paragraph and the
remainder of the letter refer only to the first prong of the definition of “disability.”” However, all discussions about
the ADA requi ding “sut ial limitation™ in a “major life activity” also apply to the two other prongs
of the definition.
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Thus, the ADARA’s definition of disability would make it easier for many individuals —
including those with actual disabilities as well as those regarded as having a disability — to
invoke ADA protections, and it would do so by dramatically expanding the class of persons who
could claim ADA coverage. Because most individuals who brought a claim would be covered, it
is likely that the majority of cases would turn on whether the alleged discrimination occurred.
Section 2 of the ADARA also would revise the Findings and Purposes section of the ADA to
make it consistent with the ADARA definition of disability and to clarify the ADARA’s purpose
in covering a broader group of individuals.

Further, the ADARA specifies that the determination of whether an individual has a
physical or mental impairment shall be made without regard to whether the individual uses a
mitigating measure. ADARA § 4. This would broaden the class of covered individuals even
further.

Finally, the ADARA removes a fundamental requirement of the ADA that plaintiff has
the burden of showing that he or she is “qualified for the position at issue.” Instead, the ADARA
would shift the burden to the employer, as an affirmative defense, to show that the individual is
not qualified. This is unprecedented in our nation’s civil rights laws and unnecessary.

Supreme Court Treatment of the Definition of Disability Under the ADA

The Findings and Purposes section of the ADARA asserts that the “decisions and
opinions of the Supreme Court” have unduly narrowed the broad scope of protection afforded in
the ADA.” ADARA § 2(a)(2). The Department has urged the Court to adopt a more protective
stance with respect to persons with disabilities who utilize mitigating measures to perform major
life activities such as work® and would support a legislative amendment to that effect. Indeed, in
the preamble to the Depariment’s regulations implementing title I1I of the ADA, the Department
has taken the position that a person’s disability — including hearing loss, epilepsy and diabetes

2 The ADARA references four Supreme Court cases that, in its view, significantly limited the ADA’s
coverage. ADARA Sec. 2(a)(4)(B), 2(a)(6), (b)(2). They are Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999);
Murphy v. United Parcel Serv., Inc., 527 U.S, 516 (1999); Albertson's, Inc. v. Kirkingburg, 527 U.S. 555 (1999);
and Toyota Motor Mfg., Kentucky, Inc. v. Williams, 534 U.S. 184 (2002).

Sutton, Murphy, and Kirkingburg were decided on the same day, and addressed similar legal questions,
Sutton held that a disability must be evaluated with regard to whatever corrective or mitigating measures the
individual uses, and thus that few impairments were per se disabilities. Further, to be substantially limited in
working, the individual must be unable to work in a broad class of jobs. In each casc, the Department urged the
Court 10 adopt a more expansive view of the definition of disability.

In Toyora, the Department filed an amicus brief arguing that the court of appeals was wrong to limit its analysis to
only the manual tasks associated with a particular job, and the Supreme Court agreed with that position. 334 U.S.
184. The D: opposes legislation that would undermine the Supreme Court’s decision in Toyota.

3 See Sutton, 527 U.S. 471; Murphy, 527 U.S. 516; and Kirkingburg, 527 U.S. 555.
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— should be assessed without regard to mitigating measures. 28 C.F.R. Part 36, app. B at 691
(2007).

Problems with the ADARA
Scope of the Definition of Disability

The Department has concerns about the seemingly unrestricted scope of the ADARA’s
definition of disability. This definition would reach individuals with virtually any kind of
impairment -— no matter how minor or temporary — such as the common flu, a cut finger, ora
sprained ankle. There is no evidence that Congress, when enacting the ADA as a civil rights
law, intended to include such individuals in its protection. See H.R. Rep. No. 101-485, pt. II, p.
52 (1990). Entitling such individuals not only to nondiscrimination in hiring and firing, but also
to reasonable accommodations (to the extent that such accommodations would not pose an undue
hardship), would go beyond the original intent of Congress and could pose substantial
constitutional questions.

For example, the expansion of the definition of disability and, consequently, the protected
class under the ADA, is likely to have significant adverse implications for the constitutionality of
title 11 in light of the Supreme Court’s interpretation of the Eleventh Amendment. See U.S. v.
Georgia, 546 U.S. 151 (2006); Tennessee v. Lane, 541 U.S. 509 (2004). Because the protected
class would include individuals with relatively minor impairments that historically have not
given rise to invidious discrimination, the remedies provided under title II likely would not be
considered congruent and proportional to historical discrimination. Accordingly, there is a
substantial risk that title IT would be found unconstitutional as applied to the States.

Removal of the “Qualified Individual” Requirement

Furthermore, the proposed legislation would eliminate the ADA requirement that a
plaintiff show that he or she is a “qualified individual” as part of establishing coverage; a critical
change that would represent a fundamental rewrite of the ADA, and a major departure from
employment discrimination law in general. Such a change shifts the burden of proving an
applicant or employee is qualified for a job from the plaintiff to the employer. Under the
ADARA, an employer would now have to show that an individual is not qualified as an
affirmative defense. And an employer — who currently, and appropriately, has the burden of
showing direct threat or justifying qualification standards — would now also bear the burden of
demonstrating that the individual is unqualified.

H.R. 3195 purports to call for “restoration” of the ADA. However, deletion of the
provision dictating that ADA protection is extended only to a “qualified individual with a
disability” can not be portrayed as a “restoration” because it aftirmatively removes a key element
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of the ADA — a requirement that originates from the Rehabilitation Act of 1973. Moreover, this
change would place a lower burden on ADA plaintiffs than on those pursuing race, sex, religion,
or age claims. Indeed, both Title VII of the Civil Rights Act of 1964 and the Age Discrimination
in Employment Act place the burden on plaintiffs to show they are qualified as part of their
prima facie case. See McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973).

The Department strongly opposes any bill that eliminates the ADA requirement that a
plaintiff show that he or she is “qualified” as part of establishing coverage.

Potential Area of Compromise: Treatment of Mitigated Disabilities

Although we have not attempted to craft statutory language that would broaden the
ADA’s current definition of disability without over-extending it, we present here an alternative
for your consideration.

In general, the Department could support a change to the ADA to clarify that, for
purposes of coverage under the ADA, a disability must be evaluated without regard to mitigating
measures, provided there was an exception for people who wear glasses. Under this exception,
an individual would not have an impairment because of poor vision if, with corrective lenses, he
or she would not be legally blind. This exception appropriately would exclude from coverage
most people whose visual impairment was minor enough that it could be corrected by wearing
glasses. There may be other common impairments that should also be statutorily excepted.
Further, the Department believes that if ADA coverage were expanded to persons with mitigated
disabilities, employers should only be required to make those reasonable accommodations
necessary to enable a person whose disability is mitigated (such that, with their mitigation, they
are not substantially limited in a major life activity, and thus not currently covered by the ADA),
to utilize his or her mitigating measures.”

* See 42 U.S.C. §12112(a). See also S. Rep. No. 116, 101st Cong., Lst Sess. 26 (1989), that explains that
the definition of “qualified” is comparable to the one found in the regulations implementing scetion 501 of the
Rehabilitation Act of 1973. The Senate Report states, “By including the phrase ‘qualified individual with a
disability,” the Committee intends to reaffirm that [the ADA] does not undermine an employer’s ability to choose
and maintain qualified workers, [The ADA] simply provides that employment decisions must not have the purpose
[or] effect of subjecting 2 qualified individual with a disability to discrimination on the basis of his or her disability.”
The Housc Reports also make similar statements. See H.R. Rep. No. 485 pt. 2, 101st Cong., 2d Sess. 55 (1990)
(“The basic concept is that an employer may require that every employee be qualified to perform the essential
functions of a job.™).

©The Department does not propose any alternative that would entail the prohibition of conduct that does not
“actually violate[] the Fourteenth Amendment.” United States v. Georgia, 546 U.S. 151, 159 (2006) (“[1]nsofar as
Title IT creates a private cause of action for damages against the States for conduct that actually violates the
Fourteenth Amendment, Title 1! validly state ign i ity.” [emphasis in originall), Moreover,
the Department recognizes that any such proposal to expand the detinition of “digability” under the ADA must be
supported by a tegislative record that d past State discrimination against the ded class, i
with constitutional requirements,
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Thank you for the opportunity to present our views. Please do not hesitate to call upon us
if we may be of additional assistance. The Office of Management and Budget has advised us
that from the perspective of the Administration’s program, there is no objection to submission of
this letter.

Sincerely,

&AL B

Brian A. Benczkowski
Principal Deputy Assistant Attorney General

cc: The Honorable Howard McKeon
Ranking Minority Member

IDENTICAL LETTER SENT TO THE HONORABLE JOHN CONYERS, JR., CHAIRMAN,
COMMITTEE ON THE JUDICIARY, WITH A COPY TO THE HONORABLE LAMAR S.
SMITH, RANKING MINORITY MEMBER; THE HONORABLE JAMES L. OBERSTAR,
CHAIRMAN, COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE, WITH A
COPY TO THE HONORABLE JOHN MICA, RANKING MINORITY MEMBER; THE
HONORABLE JOHN D. DINGELL, CHAIRMAN, COMMITTEE ON ENERGY AND
COMMERCE, WITH A COPY TO THE HONORABLE JOE BARTON, RANKING
MINORITY MEMBER

[The statement of the HR Policy Association follows:]
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MR. CHAIRMAN AND DISTINGUISHED MEMBERS OF THE COMMITTEE:

Thank you for this opportunity to present the views of HR Policy Association regarding the
American With Disabilities Act Restoration Act of 2007 (H.R. 3195/S. 1881). HR Policy
Association represents the chief human resource officers of more than 250 of the largest
corporations in the United States, collectively employing over 12 million employees in the
United States. One of HR Policy’s principal missions is to ensure that laws and policies
affecting employment relations are sound, practical, and responsive to the realities of the modern
workplace.

HR Policy Association believes that the Americans With Disabilities Act (ADA) provides
important protections for employees and applicants. However, it strongly opposes H.R. 3195
and S. 1881 because of the unprecedented adverse eftect the bills would have on the workplace.
These bills would effectively rewrite the ADA, radically expanding the number of persons
covered by the Act. Individuals with minor, temporary impairments would receive the same
protections as persons with serious disabilities. Indeed, the revisions to the ADA would be so
broad that “anything less than perfect health” would constitute a disability. The expansive
legislation would divert employers’ time and resources from addressing requests for reasonable
accommodations from people with serious disabilities to people with minor impairments.
Moreover, with the expanded ambiguity of who is “disabled” under the bills, employers would
continue to struggle even more to understand and comply with their reasonable accommodation
obligations.

Tn an unprecedented manner, the bills would also shift the burden of proof from plaintiffs to
employers regarding whether an individual is “qualified” to perform the job. This measure will
increase frivolous lawsuits and is poor public policy. Indeed, the legislative proposals
incorporating new definitions and requirements are so drastic that such legislation would
effectively render almost two decades of case law interpreting the ADA moot.

The following testimony provides an overview of how the ADA has been interpreted since its
enactment in 1990 and explains how those interpretations would change if the ADA Restoration
Act became law.
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I. Background on the Law and Policy of the ADA

The concept of prohibiting discrimination against persons with a “disability” has immense
moral, emotional, and political appeal. Disabilities are not limited to any race, gender, religion,
nationality or region of the country. In fact, Sen. Harkin, the bill’s sponsor in the Senate noted
that there are currently “50 million Americans with Disabilities.”’

Individuals with disabilities can be found in every social and economic class and political
party. Indeed, many current lawmakers have personal experiences with family members who
have disabilities. For example, Senator Harkin (D-1A) has a brother who is deaf? Senator
Kennedy (D-MA), the chairman of the Senate’s Health, Education, Labor and Pension
Committee, has a son who lost his leg to cancer and a sister who had a developmental disability.”
Senator Hatch (R-UT), a ranking Republican, has a brother who lost the use of his legs because
of childhood polio,* and Senator Elizabeth Dole’s (R-NC) husband, former senator and
Republican presidential candidate Bob Dole, suffers from paralysis of his arm as the result of a
war injury. The wide appeal of protection of persons with a disability is an important factor in
the broad bipartisan support the ADA received when originally enacted. The legacy of this
bipartisanship has played a role in gaining the 235 cosponsors HR. 3195 has gamered so far in
the House.

The ADA Prohibits Discrimination Against Individuals With a “Disability”

The ADA was signed into law by President George H.W. Bush on July 26, 1990, after being
passed by substantial majorities in the House (377 to 28) and Senate (91 to 6). 1t prohibits
employers from discriminating “against a qualified individual with a disability because of the
disability in regard to job application procedures, the hiring, advancement, or discharge of
employees, employee compensation, job training, and other terms, conditions, and privileges of
employment.”* In addition, “discrimination” under the ADA, includes “not making reasonable
accommodations to the known physical or mental limitations of an otherwise qualified individual
with a disability who is an applicant or employee.”®

The law creates a protected class of individuals with a “disability” that is quite different from
protected classes covered by other antidiscrimination statutes. Under the other federal
antidiscrimination statutes, it is typically easier to determine whether a person falls within the
class intended to be protected. For example, Title V1I of the Civil Rights Act of 1964 prohibits
discrimination on the basis of race, color, religion, sex, and national origin. To demonstrate that
an individual is protected under Title VII, an individual needs to show that they are either male
or female, or of a particular national origin or religion. Similarly, every person has a “color” and
a“race” and the law also protects persons who are considered “biracial.” Similarly, the Age
Discrimination in Employment Act (ADEA) forbids discrimination against persons who are at
least 40 years of age.

By contrast, the “protected class” under the ADA is much more fluid. For example,
individuals may be born with disabilities or disabilities may develop throughout one’s life.
Similarly, a person can be disabled for periods of time and then no longer suffer from the
disability. In addition, a health condition amounting to a “disability” may be mitigated or
corrected by medicine, chemicals or assistive devices. Moreover, unlike other federal
discrimination laws, the ADA requires employers to provide preferential treatment to
individual’s with a disability by providing reasonable accommodations in the workplace.
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Because of the fluid nature of disabilities, and the unique reasonable accommodation
requirement, Congress devised a carefully defined standard for the concept of disability under
the ADA.

Disabled Individual Must Be Substantially Limited in a Major Life Activity

Congress defined “disability” as “a physical or mental impairment that substantially limits
one or more major life activities,” “a record of such an impairment” or being “regarded as having
such an impairment.”” Indeed, the ADA’s legislative history explains that the term “disability”
as defined under the ADA is identical to the definitions under the Rehabilitation Act of 1973%
and the Fair Housing Act,” both of which require that an “individual with a handicap” be
“substantially limited in one or more major life activities.”® The ADA uses the term “disability”
instead of I“h;mdicap” but Congress explicitly noted that no change in the definition was
intended.

The courts have generally recognized that the term “disability” is not meant to cover all
individuals “with health conditions”'? nor is it “a general protection of medically afflicted
persons.”'® Similarly, the law is not meant to be “a medical leave act nor a requirement of
accommodation for common conditions that are short-term or can be promptly remedied.™*
Indeed, as the U.S. Supreme Court has asserted, “merely having an impairment does not make
one disabled for the purposes of the ADA.”"* Tnstead, the law only protects “disabled”
individuals who are substantially limited in one or more major life activities.

An employee’s “threshold burden” is to establish that he or she has a condition that
constitutes a “disability” under the ADA.'® Because physical or mental conditions can vary
substantially, determinations of “disability” are made on an individualized basis.'” As one court
aptly noted, “some impairments may be disabling for particular individuals but not for others,
depending upon the stage of the disease or disorder, the presence of other impairments that
combine to make the impairment disabling or any number of other factors.”*® Indeed, a host of
factors can be considered in measuring whether an individual is disabled.

Tracking the statutory definition, the U.S. Supreme Court has established a basic three-part
test to measure whether a person has a “disability,” which asks: (1) whether the condition alleged
constitutes a physical or mental impairment, (2) whether that impairment affects a major life
activity, and (3) whether the impairment operates as a substantial limit on the major life activity
asserted.”” For an individual to be within the statute’s “protected class,” his or her condition
must satisfy all three elements 2

Test One: The Expansive Definition of a “Physical or Memtal Impairment”

Establishing that an individual’s condition is a “physical or mental impairment” is the first
and easiest step in ascertaining whether the individual has a “disability” because of the broad
definition of “physical or mental impairment.” While the statute itself does not define “physical
or mental impairment,” the courts have accepted the broad definitions of those terms® in
guidance promulgated by the Equal Employment Opportunity Commission (EEOC), which
administers the statute. The regulations define a “physical impairment” as “any physiological
disorder, or condition, cosmetic disfigurement, or anatomical loss affecting...neurological,
musculoskeletal, special sense organs, (respiratory including speech organs, cardiovascular,
reproductive, digestive, genitor-urinary, hemic and lymphatic, skin and endocrine).”™ A “mental
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impairment” includes “any mental or psychological disorder, such as mental retardation, organic
brain syndrome, emotional or mental illness, and specific learning disabilities.”

The regulation’s definitions are so broad that almost any mental or physical health condition is
almost certainly an impairment. Moreover, the regulation’s definitions of “impairments” is not
comprehensive. Indeed, any attempt to identify every physical or mental impairment would be
futile. As one commentator aptly noted, “[blased on the sheer number of variations in human
circumstance, any attempt to draft an exhaustive list covering all the possible types of diseases
and conditions that might constitute a protected physical or mental impairment certainly would
be impossible.”** Similarly, the EEOC acknowledged the futility in attempting to identify all
impairments by noting comprehensive publications such as the American Psychiatric
Association’s Diagnosiic and Statistical Manual of Mental Disorders does not even include all
conditions that may qualify as mental impairments **

Because the definition of “physical or mental impairment” is so expansive, there has been
minimal litigation regarding what conditions constitute “impairments.” Instead, employers and
courts often will simply assume, agree or concede that a plaintiff’s condition is an impairment >
The few courts which have addressed the issue have recognized that relatively minor conditions
meet the definition of impairment. Examples include:

back and knee strainsv27

knee contusions and back strain,**
a knee injury,”
high cholesterol
erectile dysfunction‘“
headaches,*
“tennis elbow,”™
the occasional inability to localize sound,™ and
a six inch scar along an individual’s chin line **

30
1,

33

® o 0 0 0 0 0 0 0

Moreover, it is irrelevant whether an individual developed an impairment through some
volitional act on the part of the individual ** As one court noted, “the source of an

impairment is irrelevant to a determination of whether the impairment constitutes a L:lisabi]ityv”l7

Yet, the EEOC and courts have recognized a few narrow exclusions from the regulation’s
sweeping definition of “impairments.” For instance, general physical characteristics (such as eye
color, hair color or left-handedness), common personality traits (such as being irresponsible or
showing poor judgment),*® cultural, environmental, or economic disadvantages, homosexuality,
bisexuality, pregnancy,® and normal deviations in height,* weight,”" or strength are not
impairments.”” Similarly, “characteristic predispositions to illness or disease” due to social,
economic or environmental conditions are not impairments under the ADA.*

As a practical matter, the definition of “impairment” is so broad that almost any physical or
mental health condition —no matter how minor— will satisfy the impairment requirement.
Thus, it is critical that additional criteria be required. Indeed, as the EEOC has noted, “the
determination of whether an individual has a “disability’ is not necessarily based on the name of’
diagnosis of the impairment the person has, but rather on the effect of that impairment on the life
of the individual."** Thus, in almost every situation the disability determination is made in step
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two and three —i.e., whether the impairment substantially limits a major life activity— or as one
court recently noted, “the dispute is not over whether the Plaintiff has a condition, but whether
that condition is severe enough to qualify as a disability pursuant to the ADA.™*
Test Two: An Impairment Must Affect a Major Life Activity

The determination of whether an impairment affects a major life activity is guided by the U.S.
Supreme Court’s unanimous decision in Toyota Motor Manufacturing, Kentucky, Inc. v.
Williams.* In that case, the Court held that the phrase “substantially limits one or more major
life activities” distinguishes a mere impairment from an actionable disability under the ADA. Tn
Toyota, the Supreme Court found that the term “major” in the phrase “major life activities”
means “imponantf"’7 Moreover, the Court ruled that the concept of “major life activity” refers
to “those activities that are of central importance to daily lite”** Lower federal courts and the
EEOC have articulated similar meanings to the phrase “a major life activity,” asking in their
analyses whether the activity is “a basic function of life,”* “basic to any person’s daily
regimen,"’0 “a daily activity that the average person can accomplish with little effort,” “is of life-
sustaining importance,” or are rudimentary activities “that the average person in the general
population can perform with little or no difficulty ™

“Major life activities” has been broadly defined to include, among many others, functions
such as:

o caring for oneself; ® concentrating;

e performing manual tasks; e interacting with others;**
e walking; o reading;”

* seeing; o eating;™®

¢ hearing; o digesting;”’

o speaking; o reproduction;™

e breathing; o childbearing;*

e learning; * engaging in sexual

o working;” relations:®

e sitting; o sleeping”

e standing; . bathing;62

e lifting; e controlling one’s bowels;®
e reaching;” e and running;**

e thinking;

By contrast, activities such as driving,*> physical exertion,*® lawn mowing,®” weight
lifting, sport activities,” bowling, camping, restoring cars,” climbing, sweeping,
dancing, ! skiing, golfing, painting, plastering, shoveling snow and shopping in a mall”
were not considered of sufficient importance to the daily life of the average person to be
“major life activities.”

Moreover, to establish an ADA disability, it is not necessary that an impairment be a
“workplace-related limitation.”” Instead, the measure for determining “disability” is
whether any major life activity is affected.™ In Janssen v. COBE Laboratories, Inc.”
the court confirmed this by noting that “applicable law...does not require that the
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disability affect a claimant’s work, only that it affect a major life activity.” That said, an
impairment must bear some relationship to a requested workplace accommodation. For
example, in Wood v. Crown Redi-Mix, Inc., the court determined that the plaintiff could
not establish a discriminatory failure to accommodate claim even though he was impotent
and limited in the major life activity of procreation, because his requested
accommodation of driving a “non ready mix truck™ had absolutely nothing to do with his
impotence or inability to procreate.”

Test Three: The Impairment Must Substantially Limit a Major Life Activity.

Once one or more major life activities have been identified, the final step in
determining whether an individual has a “disability” is ascertaining whether the condition
“substantially limits” them. In the U.S. Supreme Court’s unanimous Zoyoia™ decision
discussed above, the Court also ruled that an impairment is “substantially limiting™ if it
prevents or severely restricts an individual from doing activities that are central to most
people’s daily lives. In Toyota,” the Supreme Court noted that the word “substantially”
in the phrase “substantially limits” suggests “considerable” or “to a large degree.”*” Thus,
the term “substantial” “clearly precludes impairments that interfere ... in only a minor
way.""' Hence, a limitation resulting from an impairment will only be considered
disabling if it is significant. *

To determine whether an impairment is “substantially limiting,” courts compare the
degree to which the impairment limits the individual’s life activities to those of the
average person. According to the EEOC, to be “substantially limiting,” the impairment
must make the individual “unable to perform a major life activity that the average person
in the general population can perform” or “significantly restricted as to the condition,
manner or duration under which an individual can perform a particular major life activity
as compared to the condition, manner, or duration under which the average person in the
general population can perform that same major life activity.”*

Consequently, individuals must establish the nature and severity of the condition for an
impairment to be substantially limiting. For example, in Clemente v. Fxecutive Airlines,
Ine.* a plaintiff failed to establish that her impairment of “temporary diminution in her
right-ear hearing” substantially limited the major life activity of hearing. The plaintiff
failed to identify “the overall functional degree of loss suffered” and failed to show that
“compared to the average person in the general population, she was significantly
restricted in her hearing.” Thus, she was not covered by the ADA

Similarly, an individual’s impairment must be long-term or permanent.® A short-term
or temporary impairment will generally not constitute a disability under the ADA,
depending, of course, upon the severity of the condition.** The EEOC and courts have
maintained that if an impairment lasts “at least several months” it is not short term.*” In
Guzman-Rosario v. United Parcel Service ™ the First Circuit suggested that an
impairment must have a minimum duration between 6 and 24 months. But other courts
have found that periods as short as two to three months may be long enough.®” Likewise,
occasional or intermittent impairments (depending upon severity) will generally not be
considered a “disability.” For instance, in Dillon v. Roachway Fxpress,” the plaintiff was
not substantially limited in the major life activity of hearing where “the only symptom he
complains of is an occasional inability to localize a sound” but did not suffer “any actual
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hearing loss.”! Therefore, while he suffered from an impairment, he was not disabled
under the ADA.

Mitigating Measures Are Considered in Determining Whether an Individual Has a
“Disability”

Tn ascertaining whether an individual has a “disability,” his or her use of mitigating
measures is taken into account to determine whether the impairment is “substantially
limiting.” 1n Sutron v. United Airlines, Ine.”? and its companion cases,” the U.S.
Supreme Court in a seven to two decision ruled that if a person takes steps “to correct for,
or mitigate, a physical or mental impairment, the effects of those measures —both
positive and negative— must be taken into account when judging whether that person is
‘substantially limited” in a major life activity.”* In other words, a disability exists only
where an impairment actually and currently substantially limits a major life activity, “not
where it might, could, or would be substantially limiting if mitigating measures were not
taken.” The Court noted that, “to be sure, a person whose physical or mental impairment
is corrected by mitigating measures siill has an impairment, bul if the impairment is
correcied il does not “substantially limit’ a major life activity.””

In interpreting the clear language of the statute, the Court rejected legislative history
and EEOC guidelines indicating that “individuals should be examined in their
uncorrected state,”* and ruled that three provisions of the ADA “read in concert™
mandated that a person’s mitigating measures must be taken into account when
determining whether the ADA applied. First, the Court found that “substantially limits”
is a verb requiring that “a person be presently —not potentially or hypothetically—
substantially limited in order to demonstrate a disability.™’ Second, the statute requires
“an individualized inquiry” regarding whether a person has a disability and the “directive
that persons be judged in their uncorrected or unmitigated state runs directly counter to
the individualized inquiry mandated by the ADA.”** The Court found that the EEOC’s
approach would “create a system in which persons often must be treated as members of a
group of people with similar impairments, rather than as individuals,” which “is contrary
to both the letter and the spirit of the ADA "

Finally, the Supreme Court concluded that the congressional finding that “some
43,000,000 Americans have one or more physical or mental disabilities...reflects an
understanding that those whose impairments are largely corrected by medication or other
devices are not ‘disabled” within the meaning of the ADA """ According to the Court, if
Congress intended to include “persons with corrected physical limitations among those
covered by the Act, it undoubtedly would have cited a much higher number of disabled
persons in the findings. That it did not is evidence that the ADA’s coverage is restricted
to only those whose impairments are not mitigated by corrective measures.”*" Indeed,
Justice Ginsburg concurred, pointing out that the congressional findings that 43 million
Americans were disabled and that such persons “are a discrete and insular minority™ and
such persons have been “subject to a history of purposeful unequal treatment, and
relegated to a position of political powerlessness” is simply inconsistent with “the
enormously embracing definition of disability” urged by the plaintiff.'*?

The Court noted that the congressional finding that 43 million Americans were
disabled indicated that Congress adopted a “functional” instead of a “nonfunctional™
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approach to the concept of“disability.”103 For example, the Court noted that the

“nonfunctional” “health conditions approach, which looks at all conditions that impair the
health or normal functional abilities of an individual,” would yield 160 million disabled
Americans."™* The “functional disability” approach, instead, looks at whether individuals
have difficulty performing one or more basic physical activities, such as “seeing, hearing,
speaking, walking, using stairs, lifting or carrying, getting into or out of bed.”'™ By
contrast, the number used —43 million— showed that Congress did not intend to cover
the more than 100 million Americans with vision impairments, 28 million people with
impaired hearing or the approximately 50 million people with high blood pressure.'"®

Only “Qualified Individuals” Can Prevail in an ADA Discrimination Clain

Reasonable accommodation and disability-based discrimination claims under the
ADA, consistent with other federal antidiscrimination laws, require that a person
demonstrate that he or she is a qualified individual with a disability.'"” A “qualified
individual with a disability™ is defined as “an individual with a disability who, with or
without reasonable accommodation, can perform the essential functions of the
employment position that such individual holds or desires.”* To be qualified, according
to the EEOC, a person must (1) have the requisite skills, experience, education, licenses,
etc. and (2) be able to perform the essential functions of the job with or without a
reasonable accommodation. "

Similar to other federal antidiscrimination statutes such as Title V1L, Section 1981, the
ADEA or the Rehabilitation Act, ADA plaintiffs bear the burden of proof of proving that
they are qualified."® Tndeed, in a typical disability discrimination case, a plaintiff must
show that he or she (1) has a disability (2) is a qualified individual and (3) suffered an
adverse employment action because of the disability.""" In other words, disability
discrimination plaintitts must establish that they have the necessary knowledge, skills,
abilities or licenses and are capable of performing the job,''?

While ADA plaintiffs ultimately bear the burden of proof to establish that they are
qualified, employers bear the burden of proving that an aspect of a job is an “essential
function” ifa plaintiff raises the issue.""> The term “essential functions” means the
“fundamental job duties of the employment position” but does not include “marginal
functions of the position.”*** Several factors are considered in determining whether a
function is “essential” or merely “marginal” including the employer’s judgment as to
which functions are essential, written job descriptions prepared before advertising or
interviewing applicants for the job, the amount of time spent on the job performing the
function, and the work experience of both past and current employees in the job.'” The
most implolgtam factor, however, is whether employees actually perform the specific
function.

Lmployers Must Provide “Reasonable Ac lations” 1o Disabled Empl

Under the ADA, an employer unlawfully discriminates against a “qualified individual
with a disability” when it fails to make “reasonable accommodations to the known
physical or mental limitations™ of the disabled employee.'"” To establish a claim for
failure to accommodate, a plaintiff must show that: (1) she is a qualified individual with a
disability; (2) the employer was aware of her disability; and (3) the employer failed to
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reasonably accommodate the disability.'* This standard requires the “employer and

. . . N . o
employee engage in an interactive process to determine a reasonable accommodation ™!

Emp]oyers are not required to provide the particular accommodation that an employee
requests,' ? At the very least, the employer is obliged to provide an accommodation that
effectively accommodates the disabled employee’s limitations."?! Tf a disabled employee
shows that his or her disability was not reasonably accommodated, the employer will be
liable only if it is responsible for the breakdown of the interactive process.' >

As with determining whether a person is disabled as defined by the ADA, assessing
whether an employee requires a reasonable accommodation and the type and nature of
that accommodation is made on an individualized basis. Reasonable accommodations
may include but are not limited to “making existing facilities used by employees readily
accessible to and usable by individuals with disabilities,”'* providing unpaid leave'*
(the amount of leave is highly fact specific based on the individual and workplace),'*®
restructuring an employee’s job,'® providing an assistant or job coach,'”” a modified
work schedule, '™ reassignment,'” or even monitoring an employee’s medications.'*

In sum, the ADA has been carefully crafted to protect disabled individuals who are
most in need of protection. Given the breadth of the term, Congress chose not to cover
all “impairments,” but rather only those that substantially limit a major life activity for an
individual otherwise qualified to perform the job. This narrowly crafted approach based
on individual circumstances has served its purposes well—i.e., to enable individuals with
disabilities to participate in the workplace with reasonable accommodations arrived at
through an interactive process. By contrast, as discussed below, the ADA Restoration
Act would expand the class of individuals covered so fundamentally as to make the
concept of a protected disability essentially meaningless.

I1. The ADA Restoration Act Would Fundamentally Rewrite the ADA
The stated purposes of the ADA Restoration Act (H.R. 3195/S. 1881) are to:

o “restore the broad scope of protection available under the ADA;”!*!

e overturn several U.S. Supreme Court decisions that proponents allege have
narrowed the intended protected class;'* and

o “reinstate original congressional intent regarding the definition of disability.”'*
Tn truth, however, the bills would radically expand —not restore— the ADA.

Specifically, the bills would fundamentally broaden the coverage of the ADA to include

individuals Congress never intended to fall within the purview of the ADA by

completely rewriting the definition of “disability.”

Under the bill, the new definition of “disability” would expand coverage of the ADA
from individuals with disabilities to include all individuals with an impairment regardless
of how minor. The bills would also prohibit the consideration of mitigating measures
(such as medication or assistive devices) an individual may be using when determining
whether he or she is disabled. Moreover, the legislation would flip the burden of proof
from plaintiffs onto employers regarding whether an individual is “qualified.”
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The proponents claim that the proposed legislation is nothing more than “a modest,
reasonable, legislative fix »13 The bills, however, would “wield a broad ax in lieu of a
scalpel. ™™ They would introduce sweeping and expansive changes to regulations
governing the workplace. Furthermore, the new definition would render much of the
legal precedent under disability discrimination useless because the ADA cases have
focused on the current functional definition of “disability.”

The ADA Restoration Act Would Substantially Lxpand ADA Coverage (o Include All
Impairments

H.R. 3195/S. 1881 would revise the definition of “disability” and drastically expand
the number persons covered by the ADA. As explained above, under the ADA, a
“disability” is “a physical or mental impairment that substanticlly limits one or more
major life activities” The bills, however, would redefine “disability” to simply mean “a
physical or mental impairment” and abolish the requirement that an impairment
substantially limit one or more major life activities. In other words, under the bills, any
physical or mental impairment constitutes a protected disability. Indeed, the terms
“impairment” and “disability” are used interchangeably in the proposed legislation '

The proponents of the legislation argue that it simply “amends the definition of
“disability” so that people who Congress originally intended to be protected from
discrimination are covered by the ADA."" Such statements, however, fail to reveal the
significance of the dramatic revisions to the ADA. Moreover, they misconstrue
Congress’s original intent regarding the definition of “disability” under the ADA. The
ADA was never meant to cover mere impairments, but has always required a person’s
impairment to substantially limit a life activity.

Furthermore, unlike current law, the bills would codify the sweeping definition of
“physical or mental impairments” in the EEOC regulations without any limitation. As
previously discussed, these definitions are so inclusive that almost any mental or physical
health condition, regardless of how minor, would be an impairment. A small scar or even
a tattoo could be a cosmetic disfigurement affecting skin. A sprained ankle could be a
physiological condition affecting the musculoskeletal system, and a simple case of the flu
could qualify under several criteria as an impairment.

Tndeed, the proposed legislation would adopt the physician’s concept of “disability”
in Partlow v. Runyon'™® considered erroneous under current law. In Partlow, the doctor
determined that the plaintiff’s relatively minor back problem was a “disability” because
the doctor considered “anything less than perfect health to be a [disability[.”" The
court, however, noted that the doctor’s definition of disability as “anything less than
perfect health does nor even approximate the statutory definition”™* 1f the ADA
Restoration Act became law, virtually anyone in less than perfect health could bring suit
because there would be no limit on impairments protected under the bill.

Contrary to Proponents’ Claims, Congress Clearly Intended the ADA 1o Apply to
Impairments That Substantially Limit a Major Life Activity

Contrary to the proponents’ claims, in originally enacting the ADA, Congress clearly
intended that an impairment must substantially limit one or more major life activities.
The relevant Committee Reports clearly state that “[a] physical or mental impairment
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does not constitute a disability under the first prong of the definition for the purposes of
the ADA wnless its severity is such that it results in a ‘substantial limitation of one or
more major life activities.”'*' Congress provided examples of impairments that
substantially limit a major life activity. The report noted, for example, “a person who is a
paraplegic will have a substantial difficulty in the major activity of walking; a deaf
person will have a substantial difficulty in hearing aural communications; and a person
with lung disease will have a substantial limitation in the major life activity of
breathing ™' *

In measuring the severity of an individual’s condition on a major life activity,
Congress intended that he or she be compared to “most people™ or the “average person.”
The Committee Reports directed that “a person is considered an individual with a
disability...when the individual’s important life activities are restricted as to the
conditions, manner, or duration under which they can be performed in comparison to
most people.”'* The reports noted, for example “a person who can walk for 10 miles
continuously is not substantially limited in walking merely because on the eleventh mile,
he or she begins to experience pain because most people would not be able to walk
eleven miles without experiencing some discomfort.”'** More importantly, the reports
further noted that “[pJersons with minor, frivial impairments such as a simple infected
finger are not impaired in a major life activity.”** Not only did Congress clearly intend
that to be covered by the ADA an impairment must substantially limit a major life
activity, but also the reports unequivocally establish that the statute did not cover
impairments that do not substantially limit a major life activity.

Requirement Thar a Disability “Substantially Limit a Major Life Activity” Has Ensured
Statutory Protections Are Properly I'ocused

Since the ADA was enacted, the EEOC and courts have followed Congress’s directive
and used the phrase “substantially limits a major life activity” to set reasonable
boundaries between mere impairments and disabilities. Eliminating this requirement will
also remove the line between a minor impairment and a serious disability, such as a
vision impairment of 20/60 eyesight requiring corrective lens as compared with a serious
disability such as complete blindness. Under current law, only the individual with
complete blindness would be considered disabled and thus protected by the ADA. Under
the bills, both conditions would be “disabilities™ and thus equally protected under the
ADA. Indeed, under the proposed legislation, all impairments would be covered
regardless of how temporary, intermittent, occasional, mild, or minor and would
exponentially increase the number of persons who can bring a disability discrimination
claim.

In making this change, the bills would also overturn the U.S. Supreme Court’s
unanimous decision in Toyota Motor Manufacturing, Kentucky, Inc. v. Williams,"*® which
recognized that the phrase “substantially limits” distinguishes a mere impairment from an
actionable disability by ruling that an impairment is “substantially limiting” if it prevents
or severely restricts an individual from doing activities that are central to most people’s
daily lives. Eliminating the reasonable limitations which distinguish between mere
impairments and real disabilities would exponentially increase the number of persons
who can bring a disability discrimination claim.
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As noted above, the ADA was intended to prohibit discrimination against individuals
with serious “disabilities” not mere impairments. In Christian v. St. Anthony Medical
Center, Inc.,""" the Seventh Circuit highlighted the fact that the ADA protected disabled
individuals, not employees with a common illness or a minor health condition. The court
noted:

She [the plaintiff] believes, in other words, that the American with
Disabilities Act protects an employee from being fired because of
illness. /t does not. This is a subtle but important point and we
wish (o be as emphatic aboul it as we can. The Act is not a general
protection of medically afflicted persons. It protects people who
are discriminated against by their employer .. either because they
are in fact disabled or because their employer mistakenly believes
they are disabled. "™

Proponents of the bills claim that “[s]imply put, the point of the ADA is not disability,
it is the prevention of wrongful discrimination.”™ Such hyperbolic statements highlight
the central problem with the bills, which is that the concept of “disability” will be
expanded so dramatically that it will technically cover almost everyone at one time or
another, and the definition of “disability” would be trivialized. As one court aptly noted,
“the purpose of the ADA would be undermined if protection could be claimed by those
whose relative severity of impairment was widely shared.”">®

Proponents have argued that under other federal antidiscrimination laws, plaintiffs do
not need to make a showing that they are “a member of a protected class” before relief
can be gramed.151 To the contrary, it is axiomatic that the threshold showing in any type
of discrimination case —whether it be based on race, color, religion, sex, national origin,
or age— is that an individual is a member of the protected class. Moreover, unlike these
other antidiscrimination statutes, ADA plaintitfs need not show that they were treated
difterently than a person outside the protected class.

Indeed, the legislation would make the concept of a “protected class” on the basis of
“disability” almost meaningless because virtually everyone would be protected by it. For
example, a person with a bunion would be considered just as disabled as a diabetic foot
amputee. An individual with occasional headaches would be protected like a person who
suffered from substantial brain damage resulting from a head injury. Similarly, a person
with a cut on their finger requiring seven stitches would be considered just as disabled as
a veteran returning home from battle having lost his or her arm in combat. An individual
with a kidney stone would be on par with a person suffering from kidney failure requiring
dialysis a couple of times a week.

The Class of Persons Covered under the ADA has Not Been Narrowed

As discussed, one of the purposes of the proposed legislation is to “respond to” or
overturn several U.S. Supreme Court decisions, which have allegedly “narrowed the class
of people who can invoke the protection from discrimination the ADA provides.™*>* One
of these cases is Toyora Motor Manufacturing, Kentucky, Inc. v. Williams.* Critics of
the case and proponents of the legislation claim that the 7oyota case narrowed the
definition of “disability” —narrowing the protected class— by using the word “severely”
in its analysis of how much an impairment must substantially limit a major life activity.

12
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But the Supreme Court’s decision in T()y()tu,154 did not “narrow” or change the class of
persons protected by the ADA. Moreover, the decision was limited in its scope to the
major life activity of performing manual tasks.

In Toyota, the Court held that to be substantially limited in a major life activity, “an
individual must have an impairment that prevents or severely restricts the individual from
doing activities that are of central importance to most people’s daily lives”'>* Using the
word “severely,” however, did not change the definition of “disability” nor the applicable
standard. Indeed, the relevant congressional Committee Reports on the ADA expressly
used the word “severity” noting that an impairment does not qualify as a disability unless
its “severity is such that it results in a “substantial limitation of one or more major life
activities.””'* Moreover, the EEOC maintains that the Court’s use of the term “geverely”
did not change the pre-7oyota standard of “substantially limits.”'*” Federal courts of
appeals have agreed, as demonstrated by the Seventh Circuit’s decision in Keane v.
Sears, Roebuck & Co.™™

In Keane, the EEOC filed suit against an employer for failing to reasonably
accommodate an employee’s disability. The federal district court granted summary
judgment in favor of the employer, concluding that the plaintiff did not have a
“disability” under the ADA. The decision was appealed and the Seventh Circuit reversed
and remanded the case to the district court (“Keane I”)"So On remand, the district court
determined that the Supreme Court’s intervening decision in 7oyofa changed the
definition of “substantially limits.” Thus, the district court concluded that courts may no
longer rely upon the EEOC’s regulations because they define a disability as an
impairment that “significantly restricts” one or more major life activities and that the
Supreme Court set a higher threshold by using the phrase “severely restricts.”'*® Once
again, the district court found that Keane was not disabled under this new standard.

The Seventh Circuit, however, rejected the district court’s opinion. The appeals court,
instead, determined that 7oyota did not alter the statutory standard that, to be disabled,
one’s impairment must “substantially limit” a major life activity '*' According to the
court, Yoyota “did not change the way in which courts are to go about making this
determination—asking whether the limitation is substantial or considerable in light of
what most people do in their daily lives, and whether the impairment’s effect is
permanent or long term.™"*? Consequently, the Seventh Circuit sent the case back to the
district court to make the same findings it had ordered before the Toyota decision.

Moreover, the Seventh Circuit determined that Toyota was limited in its scope to the
major life activity of “performing manual tasks.”'® Specifically, analyzing an
individual’s ability to perform several types of tasks is different from considering the
major life activity of walking. For example, “the ability of a person who is wheelchair-
bound to wash his face or pick up around the house does not indicate that he is not
disabled under the ADA, and it would not relieve his employer of the obligation to install
a ramp or reasonably accommodate his limitations in other ways.™'** The requirement
that a plaintiff be unable to perform a “variety of tasks” like the ones discussed in Toyota
would not apply where the major life activity at issue is something other than the
performance of manual tasks.'*



132

Similarly, in Albert v. Smith's Food & Drug Ctrs., Inc.,' the Tenth Circuit agreed

that Toyota was largely limited to the major life activity of “performing manual tasks.”
The court found that “Zoyota did not set down the rule that all people claiming a
disability must show an inability to perform the variety of tasks required to be performed
in most people’s daily lives.”"*” Instead, the appeals court held that the “Supreme
Court’s analysis regarding the impact of'the disability relevant in that case on the ability
to perform basic tasks does not apply to what is required to show a substantial limitation
in the major life activity of breathing ”'®®

Mitigating Measures No Longer Considered

In addition to covering all impairments, under the proposed legislation, mitigating
efforts such as medicines, eye glasses, or prosthetic devices would be ignored in
determining whether a person is disabled. The Supreme Court cases of Suifon v. United
Airlines," and its two companion cases' " would be overturned by the proposed bills.
Sutton and its counterparts held that if a person takes steps “to correct for, or mitigate, a
physical or mental impairment, the effects of those measures —both positive and
negative— must be taken into account when judging whether that person is ‘substantially
limited’ in a major life activity.” In other words, a disability exists only where an
impairment actually substantially limits a major life activity, “not where it might, could,
or would be substantially limiting if mitigating measures were not taken.” Thus,
mitigating measures, under the bills, could no longer be considered in analyzing a
disability. Not only would the expanded definition of “disability” dispense with the
boundaries between mere impairments and disabilities, but also the EEOC and courts
could not even consider the mitigating measures used to correct a simple impairment.

Proponents of the legislation and critics of Suzzon claim that the case has narrowed the
protected class under the ADA by effectively excluding individuals who attempt to
mitigate or control a disability. Such concerns are largely unfounded. For instance, in
Newrotrv. CPC Int'1'"" the plaintiff sufficiently demonstrated that his diabetes
substantially limited “his ability to think and care for himself, which are both major life
activities.”" The plaintiff injected himgelf with insulin approximately three times a day
and tested his blood sugar level at least ten times a day. Even taking these mitigating
measures, which the court noted was “itself a substantial burden,” did not remedy the
adverse effects of the plaintiff’s diabetes.'”* He could not “completely control his blood
sugar level” and he suffered from “unpredictable hypoglycemic episodes, of such
extreme consequence that death [was] a very real and significant risk.” When suffering
from such episodes “his ability to think coherently [was] signiticantly impaired”
inhibiting his ability to express coherent thoughts and occasionally “causing him to make
completely nonsensical statements.” Moreover, aside from full-blown diabetic episodes,
he had “close calls,” where he felt the onset of an episode but was able to avert a serious,
debilitating attack.'™* The plaintiff also suffered early stages of kidney damage and nerve
damage in his feet (affecting his ability to sense feeling) as a consequence of his diabetes
and “depression and mood changes accompany his swings in blood sugar level »'™ In
sum, the claim that Sw/fon narrowed the individuals protected by the ADA has not played
out in practice.

Burden of Proof Shifts From Plaintiffs 1o Kmployers
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Unlike other federal anti-discrimination laws, the proposed bills would eliminate the
requirement that a plaintiff establish that he or she is a “qualified individual,” (i.e., able to
perform the job with or without accommodation). Instead, the legislation would place the
burden on employers to prove that a disability discrimination plaintiff is “not qualified.”
Even though Congress intended for an ADA plaintiff to bear the burden of proof that he
or she is “qualified individual with a disability.”'™

Under the ADA, a person is “qualified” if they can perform the essential functions of
the job, with or without reasonable accommodation.'” Currently, in a typical disability
discrimination case, a plaintiff must show the following elements: (1) the plaintiff has a
disability as defined by the ADA; (2) the plaintiff is a qualified individual; and (3) the
plaintiff suffered an adverse employment action under circumstances which gave rise to
an inference of unlawful discrimination. Indeed, under “disability discrimination actions,
the plaintiff has not shown the defendant has done anything wrong until the plaintiff can
show that he or she was able to do the job with or without reasonable accommodation.”!”
Flipping the burden of proof from plaintiffs to employers would substantially increase
litigation costs and is bad public policy.

In fact, even the California Supreme Court has recently ruled that under California
law a disability discrimination plaintiff bears the burden of proof to show that he or she is
qualified (i.e., able to perform the essential functions of the job with or without
reasonable accommodation). The Court noted that shifting the burden from employees to
employers to prove that the person could not perform the essential functions of the job
with or without a reasonable accommodation “would dety logic and establish a poor
public policy in employment matters.”'”

With this unprecedented measure, employers would bear a tremendous burden. Take,
for example, a disability applicant case in which an individual with a disability
interviewed for a position was not selected. It sued, the employer would be required to
show that the plaintiff was “not qualified” for the position. As has been recognized by
every other discrimination law, plaintiffs are in a much better position to show that they
are qualified. They will know where the evidence is and will have the ability and
authority to acquire the information, whereas the employer often would not.

Flipping the burden would require employers to interview and evaluate candidates
thoroughly. 1t will likely result in more pre-employment testing and evaluations. Indeed,
if the burden to prove that an individual is “not qualified” is put on employers, they will
want to know as much information as possible before hiring a candidate. Moreover, it
would necessitate that employers fish through the plaintiff’s background looking at and
confirming education, test results, medical records, interviewing former coworkers,
friends, neighbors or anyone that could assist the employer in meeting the evidentiary
burden that the plaintiff was “not qualified.” Shifting the burden of proof would likely
result in heightened employer scrutiny and extend the hiring process. Such results clearly
would not fulfill the purposes of the ADA.

Fmployer Requirement to Provide Reasonable Accommodations Fxpanded

The expansion of the term “disabled” would also expand an employer’s
accommodation obligations. The ADA requires employers to provide reasonable
accommodations so disabled individuals may perform the essential functions of the job.

15
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To do this, an employee generally requests an accommodation from his or her employer
and then the two engage in an interactive communicative process regarding possible
accommodations.

Under the proposed bills, any employee with any impairment (i.¢., disability) may
request an accommodation. This would require the employer to engage in the interactive
accommodation process even for minor impairments, which would divert employers™
time and resources from addressing requests for reasonable accommodations from
qualified individuals with serious disabilities. Thus, an accommodation request from a
blind individual may have to wait while employers engage in the interactive process with
persons having minor impairments such as the flu, an ingrown toenail, or even mild
seasonal allergies,

Moreover, with the expanded ambiguity of who is “disabled” under the bills,
employers would continue to struggle even more to understand and comply with their
reasonable accommodation obligations. For example, under the bill, employers may be
required to provide large screen computer monitors for most employees who wear
glasses, less strenuous hours or fewer deadlines for those with high blood pressure, and
sleep breaks for those who sufter apnea. The bill imposes an extremely broad duty on
employers to accommodate a large share of employees. Unfortunately, as resources are
stretched, those that are most in need of assistance are likely to suffer the greatest adverse
consequences.

Conclusion

We strongly encourage the House Education and Labor Committee to take a very
close look at these and other problems related to rewriting the ADA as the ADA
Restoration Act would do. We also urge you to be very careful in shaping policy changes
that will have a dramatic impact on the ADA and the ability of employers to assist those
who need it the most. We are very eager to join you in this effort and thank you for
allowing us an opportunity to express our views.
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[The statement of the National Federation of Independent Busi-
ness follows:]

January 29, 2008.

Hon. GEORGE MILLER, Chairman,
Hon. HOWARD “BUcK” MCKEON, Ranking Member,
Committee on Education & Labor, U.S. House of Representatives, Washington, DC.

DEAR CHAIRMAN MILLER AND RANKING MEMBER MCKEON: On behalf of the Na-
tional Federation of Independent Business (NFIB), the nation’s leading small-busi-
ness advocacy group, I am writing to express opposition to H.R. 3195, the “ADA Res-
toration Act.”

The 1990 Americans with Disabilities Act (ADA) provides important and nec-
essary protections against disability discrimination in the workplace. H.R. 3195
would dramatically expand the original ADA by changing the definition of disability,
expanding coverage to less severe impairments. H.R. 3195 is inconsistent with the
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original intent expressed by Congress to protect individuals who are substantially
limited by severe disabilities. Trivializing the concept of “disability” will inappropri-
ately divert employer resources from those who need them most.

NFIB opposes H.R. 3195 because it does not aim to make any positive policy
changes to an already complex ADA law. NFIB approves of Congressional consider-
ations to improve small employers’ ability to comply with the law, such as a grace
period for accommodating disabled employees. In an 2000 member ballot survey, 97
percent of NFIB members agreed that small businesses should be given time to cor-
rect ADA violations before a lawsuit can be filed against them.

Small-business resources are limited, yet small businesses actively seek counsel
and already contribute a great deal of resources to comply with a myriad of con-
fusing employment policy regulations like ADA. More challenging, H.R. 3195 does
not provide any clear legislative guidance or intent on what constitutes a disability.
Due to this lack of clarity, NFIB is concerned that an individual with occasional
headaches could file a lawsuit demanding the same protection as an individual with
serious brain damage. The resulting increase in questionable requests for accommo-
dation will only make it more difficult for them to assist the severely disabled. It
will also certainly increase the number of persons that will bring unreasonable dis-
ability discrimination claims.

With this, H.R. 3195 would prohibit employers from considering the effects of any
mitigating measures an individual uses to manage his or her impairment. For in-
stance, a small employer would not be able to consider the very significant negative
effects of medication that may be used by employees—such as those which come
with warnings with respect to operating heavy machinery.

Finally, H.R. 3195 also includes an unworkable and dramatic expansion of em-
ployer obligations and reverses a long-established rule found in all federal anti-
discrimination laws that a person must show that she or he is qualified to perform
the job. Instead, this legislation would shift the responsibility to employers. Under
current law, if an individual is found to be disabled and qualified to perform the
essential functions of the job, he or she may request an accommodation from the
employer. The individual and employer then engage in an interactive process to
reach a reasonable accommodation so the employee can perform his or her job.

Last year, the EEOC received 15,575 charges of discrimination under the ADA yet
found reasonable cause for discrimination in only 5.6 percent of the time. NFIB is
concerned that H.R. 3195 will only serve as additional fodder for trial lawyers, di-
verting needed resources from protecting the rights of the truly disabled. I urge your
opposition to H.R. 3195.

Sincerely,
DAN DANNER, Executive Vice President,
Federal Public Policy and Political, National Federation of Independent Business.

[Whereupon, at 11:53 a.m., the committee was adjourned.]
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