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OVERSIGHT HEARING ON UNIFORMED SERYV-
ICES EMPLOYMENT AND REEMPLOYMENT
RIGHTS ACT

WEDNESDAY, OCTOBER 31, 2007

U.S. SENATE,
COMMITTEE ON VETERANS’ AFFAIRS,
Washington, D.C.

The Committee met, pursuant to notice, at 9:30 a.m., in room
562, Dirksen Senate OfficeBuilding, Hon. Daniel K. Akaka, Chair-
man of the Committee, presiding.

Present: Senators Akaka, Murray, Tester, and Burr.

OPENING STATEMENT OF HON. DANIEL K. AKAKA, CHAIRMAN,
U.S. SENATOR FROM HAWAII

Chairman AKAKA. This hearing will come to order. I want to say
aloha and welcome to all of youto the Committee’s oversight hear-
ing on the Uniformed Services Employment and Reemployment
RightsAct. We are going to call it from now on USERRA.

As our troops are returning home from battle, many of them seek
to return to the jobs thatthey held prior to their military service,
particularly those serving in the Guard and Reserveunits. USERRA
provides these servicemembers with certain protections. USERRA
also sets outcertain new responsibilities for employers, including to
reemploy returning veterans in theirprevious jobs. This protection
applies to virtually all jobs, including those in the Federalsector.

I must admit to being particularly upset at the volume of
USERRA claims related to Federalservice. It is simply wrong that
individuals who were sent to war by their government should,
upontheir return, be put in the position of having to do battle with
that same government in order toregain their jobs and benefits.

Several years ago, Congress created a demonstration projects in
the Veterans’ BenefitsImprovement Act of 2004, the Public Law
108—-454 under which the Office of the Special Counsel,OSC, rather
than the Department of Labor’s Veterans’ Employment and Train-
ing Service, VETS, wasgiven the authority to receive and inves-
tigate certain Federal sector USERRA claims. GAO was toreport to
the Congress on the operation and results of the demonstration
project together with anassessment of the advisability of transfer-
ring the responsibility for all Federal sector USERRAclaims from
VETS to OSC.

The GAO report was received on July 20, 2007, and I will ask
that it be included in itsentirety in the proceedings of this hearing.
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Chairman AKAKA. Unfortunately, it is not clear to me that re-
sults of the demonstration projectand the GAO report provide suffi-
cient evidence to permit this Committee to decide on the
properjurisdiction of these claims. I believe that a good case can be
made for retaining jurisdiction byboth VETS and OSC. Thus, this
morning, we will be hearing from each of the parties who will
havethe opportunity to make their case to the Committee as to
which organization should have theresponsibility.

We will also be hearing testimony from a firsthand perspective
from Mr. Matthew Tully, whowill share with the Committee his ex-
periences and his expertise.

We will need to move through this hearing in a timely fashion
so I ask that our witnessesadhere to the five-minute rules for your
oral presentation. Your full statements, of course, willbe made a
part of the Committee’s record.

Again, I want to say welcome and I look forward to hearing from
each of you this morning.

For the information of others present today, let me explain that
the Filipino veterans andfamily members who are here today are
expressing their support for Senate action on an omnibusbenefits
bill reported by our Committee that contains provisions which
would recognize the serviceof Filipino veterans during World War
II as service in the U.S. Armed Forces. As I have explainedto those
supporting this bill, I am working hard to get floor action, but the
Senate calendar iscrowded and since I am not able to predict how
much time there will be needed to debate the bill,it has been dif-
ficult to have the bill scheduled and so I am still trying to deal
with thatagreement on time for the floor. I am continuing to work
on bringing the bill before the fullSenate.

I would like at this time to call on Senator Tester for any open-
ing remarks that the Senatormay have.

STATEMENT OF HON. JON TESTER,
U.S. SENATOR FROM MONTANA

Senator TESTER. Well, thank you, Mr. Chairman. I am sorry I
didn’t have more time to get here to hear your remarks so I will
keep my opening statement very, very short.

This is a different kind of war than what we have had in pre-
vious times, where a large number of Guard and Reservists are
being called onto the battlefield. When they come back, they need
to have the labor opportunities there that they had when they left.

I come from a small town in north central Montana and I am
still a bit of an outsider when I come here, but one of the things
that always amazes me about Washington, D.C. is the size of the
bureaucracy. I mean, it is huge. If we are not ensuring that the
veterans who come back have the job opportunities and the agen-
cies that serve them are not living by the law, they don’t have the
opportunities under the law, it is a serious misstep by the Federal
Government.

I will just tell you that if we don’t know who is doing or who is
supposed to be doing this job, I would hope that, Mr. Chairman,
we don’t create another bureaucracy to do it. I hope we hold the
people accountable who are supposed to do the job to do the job,
because that is really what needs to happen. I think this is a very,
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very serious issue. I think we are holding this hearing, because
quite honestly, if you put yourselves in the shoes of the Guard or
the Reservists, or active military, as far as that goes, that get
pulled into the field of battle, away from their family, in a foreign
country, under incredible pressures, under incredible duress, and
then to have them come home and they aren’t given the opportuni-
ties that they were promised when they left is unforgivable.

So with that, Mr. Chairman, I look forward to this hearing and
I appreciate you calling it and I look forward to the testimony.

Chairman AKAKA. Thank you very much, Senator Tester.

Senator Murray?

STATEMENT OF HON. PATTY MURRAY,
U.S. SENATOR FROM WASHINGTON

Senator MURRAY. Well, Mr. Chairman, thank you very much,
and I know that Ranking Member Burr is right behind me here,
as well, but I want to thank you for calling this important hearing
on the employment rights of our Nation’s veterans.

We all know that our brave men and women are called upon to
serve our country. They put their lives on the line for us and our
safety, and when they return home, it is our responsibility to fulfill
all of our promises to them. So one of them should be that they
shouldn’t have to worry about whether or not they are going to lose
their jobs if they leave to work and serve us overseas.

Mr. Chairman, this hearing is really going to ask us a pivotal
question. Are we adequately protecting the employment rights of
today’s servicemembers and veterans?

Despite the laws that we have put in place to protect them, I still
hear from my constituents who have run into problems at work be-
cause of their military obligations. We have to do everything we
can in our power to ensure that our veterans, our Guard and Re-
serve members, and their families aren’t penalized by their service
to our country. These citizen-soldiers make the all-volunteer mili-
tary possible and we have got to make certain that we aren’t driv-
ing people out of the military because they are concerned about
protecting their jobs.

Mr. Chairman, I have to leave this hearing, unfortunately, early,
but I am looking forward to hearing the witnesses today and re-
viewing their testimony about what we can do to strengthen the
protection of veteran employment rights.

I just want to mention two main concerns. The first I have is
about a test program that is looking at which Federal agency
should be responsible for our Federal employees’ claims under
USERRA. Over the last 2 years, the Labor Department’s Veterans’
Employment and Training Service in the Office of Special Counsel
participated in that demonstration project which applies two dif-
ferent approaches to review the Federal claims under the law, and
as we move forward on that issue, I want to make sure that we
avoid unnecessary confusion for veterans who are seeking claims
under that system. I have some concern about splitting the respon-
sibility between two agencies that might do that and might lead to
some of our veterans asking why some of them go through a dif-
ferent process than others. I think that is the wrong message to
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send to our veterans and I look forward to working with my col-
leagues to find the right approach to that.

The second concern I wanted to mention really quickly is com-
plaints by Guard and Reserve members and how they are being
handled. This year, I have met with many veterans, especially
Guard and Reserve, who have told me that they have had difficulty
getting employment assistance once they are demobilized and oth-
ers who have said that they had no idea that employment services
were available and weren’t aware that USERRA protected their
rights to get their old jobs back.

So given those concerns, I am looking forward to hearing the tes-
timony this morning about how the Labor Department has worked
with the Office of Special Counsel to ensure that our
servicemembers receive the attention they deserve, and for Mr.
Byrne, I hope to hear how the OSC can make a connection with
our veterans and how we can prevent any of this confusion for our
veterans who are seeking claims.

So thank you very much, Mr. Chairman. I look forward to the
testimony this morning.

Chairman AKAKA. Thank you very much, Senator Murray.

Senator BURR?

STATEMENT OF HON. RICHARD BURR, RANKING MEMBER,
U.S. SENATOR FROM NORTH CAROLINA

Senator BURR. Mr. Chairman, thank you. I apologize for my tar-
diness to you and to our witnesses today. I would ask unanimous
consent that my opening statement be included in the record.

Chairman AKAKA. Without objection.

Senator BURR. I will forego reading it, even though it is great
practice for me. I welcome all of our witnesses today and I thank
you for holding this hearing, Mr. Chairman.

[The prepared statement of Senator Burr follows:]

PREPARED STATEMENT OF HON. RICHARD BURR,
U.S. SENATOR FROM NORTH CAROLINA

Thank you, Mr. Chairman, and all of our panelists for being here today. We are
here to discuss a very important topic: whether we as a Nation are doing enough
to protect the civilian careers of those who serve in our Armed Forces, particularly
members of the Guard and Reserve.

It is incumbent on all of us to recognize and honor the tremendous sacrifices that
these servicemembers and their families continue to make and help ease their tran-
sition as they move forward. More than 60 years ago Congress recognized that those
who serve our country in a time of need should be entitled to resume their civilian
jobs when they return home. After Congress passed the first law providing reem-
ployment rights to servicemembers in 1940, President Roosevelt said these rights
were part of “the special benefits which are due to the members of our armed
forces—for they ‘have been compelled to make greater economic sacrifice and every
other kind of sacrifice than the rest of us.””.

As we all know, the sacrifices by this generation of servicemembers are just as
profound. More than one and a half million Americans have been deployed to fight
in the War on Terror. In North Carolina alone, nearly 1,600 members of the Guard
and Reserves are serving today. Many left behind not only family and friends, but
valued civilian careers. For them, the modern reemployment law, the Uniformed
Services Employment and Reemployment Rights Act, or USERRA, requires that
they be given their jobs back when they return home, with all the benefits and se-
niority that would have accumulated during their absence.

Many employers are not only complying with this law but are going above and
beyond what’s required in taking care of their Guard and Reserve employees. In
fact, last year a company in my home state—Skyline Membership Corporation—
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joined a distinguished list of employers that have received the Secretary of Defense
Employer Support Freedom Award. This award is the highest recognition that is
given to an employer who demonstrates extraordinary support of their employees
who serve in the Guard and Reserves. I am proud of Skyline’s leadership, and I en-
courage more employers to follow their lead.

While every employer should strive to meet or exceed the requirements of
USERRA, Congress has stressed that “the Federal Government should be a model
employer” when it comes to complying with this law. In my view, this means the
Federal Government should make sure that not a single returning servicemember is
d}elznied re-instatement to a Federal job. But unfortunately, we aren’t completely
there yet.

For those who encounter problems when they attempt to resume their Federal
jobs, Congress authorized a demonstration project to determine whether they would
be better served by having their complaints investigated by the Office of Special
Counsel rather than the Department of Labor. Having looked over today’s testimony
on the results of that demonstration project, I would make this general observation:
Many of the recommendations offered involve process—such as improving data reli-
ability and ensuring internal reviews. However, the truly critical issue—and the one
I am most interested in hearing about today—is not about the process but about
outcomes.

I want to know whether we are preventing USERRA violations from occurring in
the first place. When problems arise, are servicemembers getting timely resolutions
to their concerns? And are they satisfied with the service they receive? Whether it
is done by the Office of Special Counsel or the Department of Labor, it must be our
goal to make sure that the answer to these questions is always “yes.” We owe noth-
ing less to those who have served and sacrificed so much for our Nation. And I hope
today we will come closer to determining how best to structure this system to
achieve that result.

As for the second focus of the hearing today, the Dole-Shalala Commission re-
cently recommended that Congress amend the Family and Medical Leave Act to pro-
vide up to 6 months of leave for family members caring for seriously wounded
servicemembers. As we consider this legislative change, I hope employers across the
Nation will not wait, but will act now to provide whatever accommodations they can
to protect the jobs of these family members. I hope employers will show their grati-
tude for the sacrifices of our wounded servicemembers and the sacrifices of their
family members who are a critical part of their recoveries.

Mr. Chairman, I take very seriously the Commission’s recommendation that we
change the law toensure that the jobs of these family members are protected, and
I look forward to hearing from our witnesses about how we can best go about imple-
menting that recommendation. Given thetremendous sacrifices of these family mem-
bers, protecting their livelihoods is simply the rightthing to do.

Thank you, Mr. Chairman, I yield the floor.

Chairman AKAKA. I am pleased to introduce our first panel this
morning. Mr. George Stalcup is the Director of Strategic Issues for
the Government Accountability Office.

Mr. Stalcup, I want to also take a moment to thank you for your
cooperation with the Committee and the Committee staff during
preparation of this hearing. I know that it was set up on a rel-
atively short notice and I do appreciate your “can do” approach and
also the patience of our Committee Members, as well.

It is good to have you, and I would now ask you to proceed with
your opening statement.

STATEMENT OF GEORGE H. STALCUP, DIRECTOR, STRATEGIC
ISSUES, U.S. GOVERNMENT ACCOUNTABILITY OFFICE

Mr. StALcup. Thank you, Mr. Chairman. Chairman Akaka,
Ranking Member Burr, Senator Murray, Senator Tester, I am
pleased to be here today to discuss our work looking at the dem-
onstration project that has been described by the Chairman.

Today, I want to make three points. I want to talk about the
claims processing under the demonstration project. I want to talk
about the findings of our work, the recommendations that we have
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made, and what actions have been taken against those rec-
ommendations today. And I want to talk about some factors that
the Congress might consider related to extending or not extending
the demonstration project.

Under the demonstration, DOL continued to process USERRA
claims as it had prior to the demonstration, that is, using its net-
work nationwide and over 100 investigators. To investigate its
share of the USERRA claims, OSC instituted a centralized ap-
proach within its Washington, D.C. headquarters with about a
half-a-dozen investigators and attorneys. OSC’s other role under
USERRA, is handling claims referred to it at the request of claim-
ants after an initial investigation by Labor did not resolve the
claim, remained unchanged during the demonstration project.

To assess the reliability of data, we reviewed a random sample
of claims processed by both entities. Our review of the sample
showed reliability problems with data at VETS. This is the same
data that they use to report to the Congress. For the period of our
review, the VETS database showed 202 claims being opened. We
determined, however, that this number included duplicate, re-
opened, and transferred claims; and, in fact, only 166 unique
claims had actually been investigated.

We also found errors in the data for both case closure dates and
for codes used to indicate the outcomes of its investigations. Using
corrected closure dates from our review of the sample of cases, we
estimated that VETS average processing time for investigations
opened and closed during our review ranged from 53 to 86 days.

During the period of our review, OSC processed 269 claims in an
average of 115 days. In terms of data, we found the OSC’s case
closed dates to be sufficiently reliable, but not the code used to in-
dicate outcomes of claim investigations.

Our review of the sample case files at DOL also showed the
claimants were not consistently notified of their right to have their
claims referred to OSC or to bring their claims directly to MSPB.
VETS failed to provide any written notice to half of the claimants
with unresolved cases, notified others of only some options, and in-
accurately advised others. Two contributing factors may have been
the lack of clear guidance in the VETS USERRA users manual as
well as a lack of an internal process for reviewing investigator de-
terminations before claimants were notified.

During our review and citing our preliminary findings, DOL offi-
cials required each region to revise its guidance concerning the no-
tification of rights, and then since our review, DOL has taken addi-
tional actions. They have provided more guidance to the field in
terms of case closing procedures to help ensure that claimants are
clearly apprised of their rights. They have drafted policy changes
for the operations manual that are due out in January. And they
have begun to conduct mandatory training on these revised re-
quirements.

In addition, DOL officials have indicated to us that beginning in
January, all claim determinations will be reviewed before closure
letters are sent to claimants. These are very positive steps, but it
is important that DOL follow through on these efforts.

If Congress decides to extend the demonstration project, it will
be important that clear objectives be set. There were no such objec-
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tives in the legislation creating the current demonstration project.
For example, objectives could focus on several areas that could help
measure the quality of service to claimants. Clearly articulated
goals would also facilitate any follow-on review to determine the
extent to which those objectives are achieved. In this regard, our
earlier work could provide a valuable baseline.

Congress may also want to consider some potential pros and cons
of options if the demonstration project is not extended. For exam-
ple, Congress could choose to return to the predemonstration set-
up where Labor investigated all USERRA claims. In this regard,
Labor has an infrastructure in place. Further, all USERRA claims,
both Federal and non-Federal, would then be processed by a single
agency. At the same time, however, DOL has only recently taken
or is still in process of taking actions to correct the deficiencies we
found and the effectiveness of these actions has not yet been deter-
mined.

Congress could also decide to provide OSC the responsibility and
authority to handle all USERRA claims, Federal claims. This
would eliminate the lengthy two-phase process currently carried
out by DOL on all USERRA cases when they are referred to OSC,
but this may also require OSC to expand its overall infrastructure,
hire additional staff, and make other operational changes.

As you stated, Mr. Chairman, most importantly, with the Na-
tion’s attention so focused on those who serve our country, it is
vital that their employment and reemployment rights are pro-
tected.

This concludes my prepared remarks and I would be happy to
answer any questions.

[The prepared statement of Mr. Stalcup follows:]
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PREPARED STATEMENT OF GEORGE H. STALCUP, DIRECTOR, STRATEGIC ISSUES, U.S.

GOVERNMENT ACCOUNTABILITY OFFICE

i
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Highlights

Highlights of GAO-08-229T, a testimony
before the Committee on Veterans’ Affairs,
U.S. Senate

Why GAO Did This Study

The Uniformed Services
Employment and Reemployment
Rights Act of 1994 (USERRA)
protects the employment and
reemployment rights of federal and
nonfederal employees who leave
their employment to perform

military or other uniformed service.

Under a demonstration project
from February 8, 2005, through
September 30, 2007, and
subsequently extended through
November 16, 2007, the
Department of Labor (DOL) and
the Office of Special Counsel
(OSC) share responsibility for
receiving and investigating
USERRA claims and seeking
corrective action for federal
employees.

In July 2007, GAO reported on its
review of the operation of the
demonstration project through
September 2006. This testimony
describes the findings of our work
and actions taken to address our
recommendations. In response to
your request, we also present
GAO's views on (1) factors to
consider in deciding whether to
extend the demonstration project
and the merits of conducting a
follow-up review and (2) options
available if the demonstration is
not extended.

In preparing this statement, GAO
interviewed officials from DOL and
OSC to update actions taken on
recommendations from our July
2007 report and developments
since we conducted that review.

To view the full product, including the scope
and methodology, click on GAO-08-229T.
For more information, contact George H.
Stalcup at (202) 512-9490 or
stalcupg@gao.gov.

MILITARY PERSONNEL

Considerations Related to Extending Demonstration
Project on Servicemembers’ Employment Rights
Claims

What GAO Found

Under the demonstration project, OSC receives and investigates claims for
federal employees whose social security numbers end in odd numbers; DOL
investigates claims for individuals whose social security numbers end in even
numbers. Among GAO'’s findings were the following:

e DOL and OSC use two different models to investigate federal USERRA
claims, with DOL using a nationwide network and OSC using a
centralized approach, mainly within its headquarters.

e Since the demonstration project began, both DOL and OSC officials
have said that cooperation and communication increased between the
two agencies concerning USERRA claims, raising awareness of the
issues related to servicemembers who are federal employees.

e DOL did not consistently notify claimants concerning the right to have
their claims referred to OSC for further investigation or to bring their
claims directly to the Merit Systems Protection Board if DOL did not
resolve their claims.

e DOL had no internal process to routinely review investigators’
determinations before claimants were notified of them.

e Data limitations at both agencies made claim outcome data unreliable.

DOL officials agreed with GAO’s findings and recommendations and are
taking actions to address the recommendations. In July 2007, DOL issued
guidance concerning case closing procedures, including standard language to
ensure that claimants (federal and nonfederal) are apprised of their rights, and
began conducting mandatory training on the guidance in August 2007. In
addition, according to DOL officials, beginning in January 2008, all claims are
to be reviewed before the closure letter is sent to the claimant. These are
positive steps and it will be important for DOL to follow through with these
and other actions.

If the demonstration project were to be extended, it would be important that
clear objectives be set. Legislation creating the current demonstration project
was not specific in terms of the objectives to be achieved. Clear project
objectives would also facilitate a follow-on evaluation. In this regard, GAO’s
July 2007 report provides baseline data that could inform this evaluation.
Given adequate time and resources, an evaluation of the extended
demonstration project could be designed and tailored to provide
information to inform congressional decision making. GAO also presents
potential benefits and limitations associated with options available if the
demonstration project is not extended.

United States ility Office




Chairman Akaka, Senator Burr, and Members of the Committee:

I am pleased to be here today to discuss the results from our review of a
demonstration project established by the Veterans Benefits Improvement
Act of 2004 (VBIA),' related to servicemember rights under the Uniformed
Services Employment and Reemployment Rights Act of 1994 (USERRA),’
which protects the employment and reemployment rights of federal and
nonfederal employees who leave their employment to perform military or
other uniformed service. USERRA also prohibits discrimination in
employment against individuals because of their uniformed service,
obligation to perform service, or membership or application for
membership in the uniformed services. USERRA further prohibits
employer retaliation against any individual who engages in protected
activity under USERRA, regardless of whether the individual has
performed service in the uniformed services. USERRA applies to a wide
range of employers, including federal, state, and local governments as well
as private sector firms. The demonstration project authorized the Office of
Special Counsel (OSC) along with the Department of Labor (DOL) to
receive and investigate certain federal employee USERRA claims. DOL’s
Veterans’ Employment and Training Service (VETS) investigates and
attempts to resolve USERRA claims. In July, we issued a report
responding to a mandate in VBIA on our evaluations of the demonstration
project.’ Our report focused on agency (1) processes, (2) outcomes, and
(3) major changes during the demonstration project.

For today’s hearing, I will discuss

USERRA claims processing under the demonstration project for
servicemembers of federal executive branch agencies,’

'See section 204 of Pub. L. No. 108-454, 118 Stat. 3598, 3606-3608, 38 U.S.C. § 4301 note.
*Pub. L. No. 103-353, 108 Stat. 3149, 38 U.S.C. §§ 4301-4334.

*GAO, Military Personnel: Improved Quality Controls Needed over Servicemembers’
Employment Rights Claims at DOL, GAO-07-907 (Washington, D.C.: July 20, 2007).

"USERRA rights extend to servicemembers who are federal employees, prior employees of,
and applicants to federal executive branch agencies. Servicemembers include members of
the National Guard and Reserves. For purposes of this testimony, we are using the term
servicemember, although individuals who are not servicemembers (or who have merely
applied to become a servicemember) may also be protected by USERRA'’s discrimination
and retaliation prohibitions.

Page 1 GAO0-08-229T
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the findings of our work and actions taken to address our
recommendations, and

considerations related to extending the demonstration project.

For our July 2007 report, we reviewed relevant documentation and
interviewed knowledgeable DOL and OSC officials on their policies and
procedures for processing federal employees’ USERRA claims under the
demonstration project. We also reviewed and analyzed data from VETS’s
database, the USERRA Information Management System,’ and OSC’s case
tracking system, OSC 2000," from the start of the demonstration project on
February 8, 2005, through fiscal year 2006. We also assessed the reliability
of selected data elements on federal employee claims from VETS’s
database and OSC's case tracking system by tracing a statistically random
sample of data to source case files.” We did not assess the quality of the
claims’ investigations or the quality of the outcomes of those
investigations. Considerations related to extending the demonstration are
based on our knowledge of the demonstration project and requirements
for effective program evaluation. We conducted our work for this
statement in October 2007 in accordance with generally accepted
government auditing standards.

USERRA Claims
Processing under the
Demonstration
Project

Under a demonstration project established by VBIA, from February 8,
2005, through September 30, 2007, and subsequently extended through
November 16, 2007,° OSC and DOL share responsibility for receiving and
investigating USERRA claims and seeking corrective action for federal
employees. While the legislation did not establish specific goals for the
demonstration project, the language mandating that GAO conduct a

“The USERRA Information System is a Web-based case and
reporting tool implemented by VETS in October 1996 that allows for automated collection
and investigator input of information regarding USERRA claims and generation of reports
for analysis of USERRA operations and outcomes.

°0SC 2000 was implemented by OSC in July 1999 and was designed to capture and record
data from the initial filing of a claim until the closure and archiving of the case file and
allows for queries that create a number of management and workload reports.

"The period of the sample was from the start of the demonstration project on February 8,
2005, through July 21, 2006. Unless otherwise stated, the data were sufficiently reliable for
the purposes of our review.

*See section 30 of Pub. L. No. 110-92 (Sept. 29, 2007).

Page 2 GAO0-08-229T
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review suggested that duplication of effort and delays in processing cases
were of concern to Congress.’

The demonstration project gave OSC, an independent investigative and
prosecutorial agency, authority to receive and investigate claims for
federal employees whose social security numbers end in odd numbers.
VETS investigated claims for individuals whose social security numbers
end in even numbers. Under the demonstration project, OSC conducts an
investigation of claims assigned to determine whether the evidence is
sufficient to resolve the claimants’ USERRA allegations and, if so, seeks
voluntary corrective action from the involved agency or initiates legal
action against the agency before the Merit Systems Protection Board
(MSPB)." For claims assigned to DOL, VETS conducts an investigation,
and if it cannot resolve a claim, DOL is to inform claimants that they may
request to have their claims referred to OSC."

OSC'’s responsibility under USERRA for conducting independent reviews
of referred claims after they are investigated but not resolved by VETS
remained unchanged during the demonstration project. Before sending the
referred claim to OSC, two additional levels of review take place within
DOL. After OSC receives the referred claim from DOL, it reviews the case
file, and if satisfied that the evidence is sufficient to resolve the claimant’s
allegations and that the claimant is entitled to corrective action, OSC
begins negotiations with the claimant’s federal executive branch employer.
According to OSC, if an agreement for full relief via voluntary settlement
by the employer cannot be reached, OSC may represent the
servicemember before MSPB. If MSPB rules against the servicemember,
OSC may appeal the decision to the U.S. Court of Appeals for the Federal
Circuit. In instances where OSC finds that referred claims do not have
merit, it informs servicemembers of its decision not to represent them and
that they have the right to take their claims to MSPB without OSC
representation. Figure 1 depicts USERRA claims’ processing under the
demonstration project.

“See section 204 of Pub. L. No. 108-454, 118 Stat. 3598, 3606-3608, 38 U.S.C. § 4301 note.

'°An independent, quasi-judicial agency in the executive branch, MSPB serves as the
guardian of federal merit principles.

""DOL is also to inform claimants that they may file a complaint directly with the MSPB. If
DOL/VETS cannot resolve nonfederal USERRA claims, DOL is to inform claimants that
they may request to have their claims referred to the U.S. Attorney General. The
Department of Justice prosecutes nonfederal sector USERRA claims.

Page 3 GAO0-08-229T
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Figure 1: USERRA Claims P under the Dt
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"OSC is also authorized to handle any USERRA claim where OSC has authority to handle a related
claim—that is, one alleging a related prohibited personnel practice—brought by the USERRA
claimant.

0 2 Under the demonstration project, VETS and OSC used two different
Key Fmdmgg on the models to investigate federal employee USERRA claims. Both DOL and
Demonstration 0OSC officials have said that cooperation and communication increased

between the two agencies concerning USERRA claims, raising awareness
of the issues related to servicemembers who are federal employees. In
addition, technological enhancements have occurred, primarily on the part
of VETS since the demonstration project. For example, at VETS, an
enhancement to its database enables the electronic transfer of information
between agencies and the electronic filing of USERRA claims. However,
we found that DOL did not consistently notify claimants concerning the
right to have their claims referred to OSC for further investigation or to
bring their claims directly to MSPB if DOL did not resolve their claims. We
also found data limitations at both agencies that made claim outcome data
unreliable. DOL agreed with our findings and recommendations and has
begun to take corrective action.

Project and Actions
Taken to Address
Recommendations

Agencies Used Two
Models for Processing
USERRA Claims

Since the start of the demonstration project on February 8, 2005, both
DOL/VETS and OSC had policies and procedures for receiving,
investigating, and resolving USERRA claims against federal executive
branch employers. Table 1 describes the two models we reported DOL and
OSC using to process USERRA claims.

Table 1: Characteristics of DOL’s and OSC’s USERRA Claims’ Processing Models

Characteristic

DoL

osc

Structure of office

Nationwide network with over 100 investigators working
together on fact-finding at VETS's offices in each state, six
regional offices, and one national office.

Centralized USERRA Unit within OSC
headquarters with the Unit Chief, three
investigators, and three attorneys working
together on fact-finding and legal analysis at
the time of our review.*

R of staff Ir { process both federal and nonfederal USERRA  Investigators and attorneys process federal
and veteran's preference claims,’ provide outreach and employees’ USERRA claims, process
ion to i at ilizati and prohibited personnel practice claims filed by
demobilizations) and employers (federal and nonfederal), servicemembers, and provide outreach and
and respond to informal requests for information. ion t p! an pl ;
pp! Investi aretoil and attempt to resolve Investigators or attorneys are to investigate
claims, prepare an investigative plan for claims taking more  and attempt to resolve claims, prepare a
than 30 days, and send a letter notifying claimant of the summary of investigation with supporting
ination. For referrals, i prepare a documentation, and provide a detailed letter
memorandum of referral with supporting documentation. to each claimant (and for a claim with merit, to
Attorneys from the Office of the Solicitor are available for the agency) containing the factual and legal
ions during an i igation if an i i hasa basis for its conclusions.
question or needs legal assistance, but attorneys are not
assigned to every case.
Oversight There is no required internal review of investigative findings At the time of our review, the USERRA Unit

and closure letters prior to closure letters being sent to the
claimant.

VETS senior investigators are to review claims taking longer
than 90 days and a random sample of 25 percent of all
closed claims and 10 percent of all open claims at the
regional level.

Chief provided ongoing guidance, reviewed all
work products in a case, and reviewed and
approved the letter notifying the claimant of
OSC's determination and, in a case with
merit, the letter to the agency, prior to sending
the letters.

Source: GAO.

Note: VBIA did not change VETS's formal investigative process or the referral phase under the

demonstration project.

“Since our report was issued, OSC now has seven attorneys and two investigators.

"Under the Veterans Employment Opportunities Act of 1998, Pub. L. No. 105-339 (Oct. 31, 1998), an
individual who believes his or her preference rights have been violated may file a complaint with
VETS within 60 days after the alleged violation, and if VETS's efforts do not result in resolution of the
complaint, the individual may appeal the matter to MSPB, 5 U.S.C. § 3330a.

“An official from DOL's Office of the Solicitor said that attomeys from the office are only assigned
when contacted by VETS investigators or when a regional office is contacted by the public. He added
that an attorney from the Office of the Solicitor is assigned to every case that is a referral, which

involves a legal review of a completed case file.
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VETS Is Taking Action to
Help Ensure That It
Consistently Notifies
Claimants of the Right to
Referral

Once a VETS investigator completes an investigation and arrives at a
determination on a claim, the investigator is to contact the claimant,
discuss the findings, and send a letter to the claimant notifying him or her
of VETS’s determination. When VETS is unsuccessful in resolving
servicemembers’ claims, DOL is to notify servicemembers who filed claims
against federal executive branch agencies that they may request to have
their claims referred to OSC or file directly with MSPB. Our review of a
random sample of claims showed that for claims VETS was not successful
in resolving (i.e., claims not granted or settled), VETS (1) failed to notify
half the claimants in writing, (2) correctly notified some claimants,

(3) notified others of only some of their options, and (4) incorrectly
advised some claimants of a right applicable only to nonfederal
claimants—to have their claims referred to the Department of Justice or to
bring their claims directly to federal district court. In addition, we found
that the VETS USERRA Operations Manual failed to provide clear
guidance to VETS investigators on when to notify servicemembers of their
rights and the content of the notifications. VETS had no internal process to
routinely review investigators’ determinations before claimants are
notified of them. According to a VETS official, there was no requirement
that a supervisor review investigators’ determinations before notifying the
claimant of the determination. In addition, legal reviews by a DOL regional
Office of the Solicitor occurred only when a claimant requested to have his
or her claim referred to OSC. A VETS official estimated that about 7
percent of claimants ask for their claims to be referred to OSC or, for
nonfederal servicemembers, to the Department of Justice.

During our review, citing our preliminary findings, DOL officials required
each region to revise its guidance concerning the notification of rights.
Since that time, DOL has taken the following additional actions:

reviewed and updated policy changes to incorporate into the revised
Operations Manual and prepared the first draft of the revised Manual;

issued a memo in July 2007 from the Assistant Secretary for Veteran’s
Employment and Training to regional administrators, senior investigators,
and directors requiring case closing procedure changes, including the use
of standard language to help ensure that claimants (federal and
nonfederal) are apprised of their rights; and

began conducting mandatory training on the requirements contained in the
memo in August 2007.
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In addition, according to DOL officials, beginning in January 2008, all
claims are to be reviewed before the closure letter is sent to the claimant.
These are positive steps. It is important for DOL to follow through with its
plans to complete revisions to its USERRA Operations Manual, which
according to DOL officials is expected in January 2008, to ensure that clear
and uniform guidance is available to all involved in processing USERRA
claims.

Number of Claims and
Average Processing Time
under the Demonstration
Project

Our review of data from VETS’s database showed that from the start of the
demonstration project on February 8, 2005, through September 30, 2006,
VETS investigated a total of 166 unique claims. We reviewed a random
sample of case files to assess the reliability of VETS's data and found that
the closed dates in VETS's database were not sufficiently reliable.
Therefore, we could not use the dates for the time VETS spent on
investigations in the database to accurately determine DOL’s average
processing time. Instead, we used the correct closed dates from the case
files in our random sample and statistically estimated the average
processing time for VETS's investigations from the start of the
demonstration project through July 21, 2006—the period of our sample.
Based on the random sample, there is at least a 95 percent chance that
VETS's average processing time for investigations ranged from 53 to 86
days. During the same period, OSC received 269 claims and took an
average of 115 days to process these claims. We found the closed dates in
0SC’s case tracking system to be sufficiently reliable.

In his July 2007 memo discussed above, the Assistant Secretary for
Veteran’s Employment and Training also instructed regional
administrators, senior investigators, and directors that investigators are to
ensure that the closed date of each USERRA case entered in VETS's
database matches the date on the closing letter sent to the claimant.

Data Limitations at Both
Agencies

We found data limitations at both agencies that affected our ability to
determine outcomes of the demonstration project and could adversely
affect Congress’s ability to assess how well federal USERRA claims are
processed and whether changes are needed. At VETS, we found an
overstatement in the number of claims and unreliable data in the VETS’s
database. From February 8, 2005, through September 30, 2006, VETS
received a total of 166 unique claims, although 202 claims were recorded
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as opened in VETS's database. Duplicate, reopened, and transferred claims
accounted for most of this difference. Also, in our review of a random
sample of case files,” we found

the dates recorded for case closure in VETS'’s database did not reflect the
dates on the closure letters in 22 of 52 claims reviewed, so using the
correct dates from the sample, we statistically estimated average
processing time, and

the closed code, which VETS uses to describe the outcomes of USERRA
claims (i.e., claim granted, claim settled, no merit, withdrawn) was not
sufficiently reliable for reporting specific outcomes of claims.

At OSC, we assessed the reliability of selected data elements in OSC'’s case
tracking system in an earlier report and found that the corrective action
data element, which would be used for identifying the outcomes of
USERRA claims, was not sufficiently reliable."

DOL Has a Lengthy Two-
Phase Review Process
before Claims Are
Referred to OSC

We separately reviewed those claims that VETS investigated but could not
resolve and for which claimants requested referral of their claims to OSC.
For these claims, two sequential DOL reviews take place: a VETS regional
office prepares a report of the investigation, including a recommendation
on the merits and a regional Office of the Solicitor conducts a separate
legal analysis and makes an independent recommendation on the merits.
From February 8, 2005, through September 30, 2006, 11 claimants asked
VETS to refer their claims to OSC. Of those 11 claims, 6 claims had been
reviewed by both a VETS regional office and a regional Office of the
Solicitor and sent to OSC." For those 6 claims, from initial VETS
investigation through the VETS regional office and regional Office of the
Solicitor reviews, it took an average of 247 days or about 8 months before
the Office of the Solicitor sent the claims to OSC." Of the 6 referred claims
that OSC received from DOL during the demonstration project, as of

““The period of the random sample covered February 8, 2005, through July 21, 2006,

GAO, Office of Special Counsel Needs to Follow Structured Life Cycle Management
Practices for Its Case Tracking System, GAO-07-318R (Washington, D.C.: Feb. 16, 2007).

"“The remaining five claims were still at DOL as of September 30, 2006.
""Because of the data limitations concerning the reliability of investigations’ closed dates in

VETS's database, it was not possible to isolate the length of time for the two additional
reviews.

Page 9 GAO-08-229T

September 30, 2006, OSC declined to represent the claimant in 5 claims
and was still reviewing 1 of them, taking an average of 61 days to
independently review the claims and determine if the claims had merit and
whether to represent the claimants.

Considerations
Related to Extending
the Demonstration
Project

You asked us about factors that could be considered in deciding whether
to extend the demonstration project and to conduct a follow-up review. If
the demonstration project were to be extended, it would be important to
have clear objectives. Legislation creating the current demonstration
project was not specific in terms of the objectives to be achieved. Having
clear objectives would be important for the effective implementation of
the extended demonstration project and would facilitate a follow-on
evaluation. In this regard, our report provides baseline data that could
inform this evaluation. Given adequate time and resources, an evaluation
of the extended demonstration project could be designed and tailored to
provide information to inform congressional decision making.

Congress also may want to consider some potential benefits and
limitations associated with options available if the demonstration is not
extended. Table 2 presents two potential actions that could be taken and
examples of potential benefits and limitations of each. The table does not
include steps, such as enabling legislation that might be associated with
implementing a particular course of action.
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Table 2: of
Claims

Actions and

Benefits and L

with Respect to Processing Federal USERRA

Potential action

Potential benefit

Potential limitation

Return to pre-demonstration status (i.e.,
DOL receives and investigates all claims)

DOL has an infrastructure in place.

All USERRA claims, federal and
nonfederal, would be processed by the
same agency.

DOL is taking a number of actions to correct
deficiencies in notifying servicemembers of
their rights and to implement controls to help

. improve the quality of the data on the

number of cases, outcomes, and the time to
investigate claims. The effectiveness of
these actions has not been determined.

Give OSC authority to receive and
investigate all federal claims

OSC has institutional experience from
enforcement of statutes to protect federal
employees from prohibited personnel
practices, which according to OSC, are
similar to USERRA claims.

This eliminates two extra reviews at DOL
under current system for referrals of
federal claims.

OSC would need to “stand up" a more
robust infrastructure to handle all USERRA
cases, which may include hiring and training
additional staff as well as additional
operating expenses.

A significant increase in the number of
claims to be processed may also necessitate
a change to the oversight structure that OSC
used during our review of the demonstration
project, which relied heavily on the actions of
one individual.

‘Source: GAO analysis.

At a time when the nation’s attention is focused on those who serve our
country, it is important that employment and reemployment rights are
protected for federal servicemembers who leave their employment to
perform military or other uniformed service. Addressing the deficiencies
that we identified during our review, including correcting inaccurate and
unreliable data, is a key step to ensuring that servicemembers’ rights under
USERRA are protected. While DOL is taking positive actions in this regard,
it is important that these efforts are carried through to completion.

(450638)

Chairman Akaka, Senator Burr, and Members of the Committee, this
concludes my prepared statement. I would be pleased to respond to any
questions that you may have.

For further information regarding this statement, please contact George
Stalcup, Director, Strategic Issues, at (202) 512-9490 or stalcupg@gao.gov.
Contact points for our Offices of Congressional Relations and Public
Affairs may be found on the last page of this testimony. Individuals making
key contributions to this statement included Belva Martin, Assistant
Director; Karin Fangman; Tamara F. Stenzel; Kiki Theodoropoulos; and
Greg Wilmoth.

Page 11 GAO0-08-229T
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GAO'’s Mission

The Government Accountability Office, the audit, evaluation, and
investigative arm of Congress, exists to support Congress in meeting its
constitutional responsibilities and to help improve the performance and
accountability of the federal government for the American people. GAO
examines the use of public funds; evaluates federal programs and policies;
and provides 1} ; dations, and other to help
Congress make informed oversight, policy, and funding decisions. GAO'’s
commitment to good government is reflected in its core values of
accountability, integrity, and reliability.
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to www.gao.gov and select “E-mail Updates.”
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The first copy of each printed report is free. Additional copies are $2 each.
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Documents. GAO also accepts VISA and Mastercard. Orders for 100 or
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441 G Street NW, Room LM
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To order by Phone: Voice:  (202) 512-6000
TDD:  (202) 512-2537
Fax:  (202)512-6061
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Automated answering system: (800) 424-5454 or (202) 512-7470
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Relations
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RESPONSES TO POST-HEARING QUESTIONS FROM THE COMMITTEE TO GEORGE H.
STALCUP, DIRECTOR, STRATEGIC ISSUES, GOVERNMENT ACCOUNTABILITY OFFICE

Dear Mr. Chairman:

On October 31, 2007, I testified before your committee at its hearing on a Federal
sector demonstration project on servicemembers’ employment rights claims under
the Uniformed Services Employment and